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Title  3 —  Executive  Order  13643  of  May  15,  2013 

The  President  2013  Amendments  to  the  Manual  for  Courts-Martial,  United 

States 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  chapter  47  of  title  10, 
United  States  Code  (Uniform  Code  of  Military  Justice,  10  U.S.C.  801-946), 
and  in  order  to  prescribe  amendments  to  the  Manual  for  Courts-Martial, 
United  States,  prescribed  by  Executive  Order  12473,  as  amended,  it  is  hereby 
ordered  as  follows: 

Section  1.  Parts  III  and  IV  of  the  Manual  for  Courts-Martial,  United  States, 
are  amended  as  described  in  the  Annex  attached  and  made  a  part  of  this 
order. 

Sec.  2.  These  amendments  shall  take  effect  as  of  the  date  of  this  order, 
subject  to  the  following: 

(a)  Nothing  in  these  amendments  shall  be  construed  to  make  punishable 
any  act  done  or  omitted  prior  to  the  effective  date  of  this  order  that  was 
not  punishable  when  done  or  omitted. 

(b)  Nothing  in  these  amendments  shall  be  construed  to  invalidate  any 
nonjudicial  punishment  proceedings,  restraint,  investigation,  referral  of 
charges,  trial  in  which  arraignment  occurred,  or  other  action  begun  prior 
to  the  effective  date  of  this  order,  and  any  such  nonjudicial  punishment, 
restraint,  investigation,  referral  of  charges,  trial,  or  other  action  may  proceed 
in  the  same  manner  and  with  the  same  effect  as  if  these  amendments 
had  not  been  prescribed. 


Billing  code  3295-F3-P 


THE  WHITE  HOUSE, 
May  15,  2013. 
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ANNEX 

Section  1.  Part  III  of  the  Manual  for  Courts-Martial,  United  States,  is  revised  to  read  as 
follows: 

Rule  101.  Scope 

(a)  Scope.  These  rules  apply  to  court-martial  proceedings  to  the  extent  and  with  the  exceptions  stated  in  Mil.  R. 

Evid.  1101. 

(b)  Sources  of  Lomk  In  the  absence  of  guidance  in  this  Manual  or  these  rules,  courts-martial  will  apply: 

(1)  first,  the  Federal  Rules  of  Evidence  and  the  case  law  interpreting  them;  and 

(2)  second,  when  not  inconsistent  with  subdivision  (bXl),  the  rules  of  evidence  at  common  law. 

(c)  Rule  of  Construction.  Except  as  otherwise  provided  in  these  rules,  the  term  “military  judge”  includes  the 
president  of  a  special  court-martial  without  a  military  judge  and  a  summary  court-martial  officer. 

Rule  102.  Purpose 

These  rules  should  be  construed  so  as  to  administer  ever>'  proceeding  fairly,  eliminate  unjustifiable  expense  and 
delay,  and  promote  the  development  of  evidence  law,  to  the  end  of  ascertaining  the  truth  and  securing  a  just 
determination. 

Rule  103.  Rulings  on  Evidence 

(a)  Preserving  a  Claim  of  Error.  A  part)'  may  claim  error  in  a  ruling  to  admit  or  exclude  evidence  only  if  the  error 
materiall)  prejudices  a  substantial  right  of  the  party  and: 

(1)  if  the  ruling  admits  evidence,  a  part)',  on  the  record: 

(A)  timely  objects  or  moves  to  strike;  and 

(B)  states  the  specific  ground,  unless  it  was  apparent  from  the  context;  or 

(2)  if  the  ruling  excludes  evidence,  a  party  informs  the  military  judge  of  its  s*jbstance  by  an  offer  of  proof, 
unless  the  substance  was  apparent  from  the  context. 

(b)  Not  Needing  to  Renew  an  Objection  or  Offer  of  Proof.  Once  the  military  judge  rules  definitively  on  the  record 
admitting  or  excluding  evidence,  either  before  or  at  trial,  a  part)'  need  not  renew  an  objection  or  offer  of  proof  to 
preserve  a  claim  of  error  for  appeal. 

(c)  Review  of  Constitutional  Error.  The  standard  provided  in  subdivision  (a)(2)  does  not  apply  to  errors  implicating 
the  United  States  Constitution  as  it  applies  to  members  of  the  armed  forces,  unless  the  error  arises  under  these  rules 
and  subdivision  (aX2)  provides  a  standard  that  is  more  advantageous  to  the  accused  than  the  constitutional  standard. 

(d)  Military  Judge’s  Statement  about  the  Ruling:  Directing  an  Offer  of  Proof  The  military  judge  may  make  any 
statement  about  the  character  or  form  of  the  evidence,  the  objection  made,  and  the  ruling.  The  military  judge  may 
direct  that  an  offer  of  proof  be  made  in  question-and-answer  form. 

(e)  Preventing  the  Members  from  Hearing  Inadmissible  Evidence.  In  a  court-martial  composed  of  a  militar)’ judge 
and  members,  to  the  extent  practicable,  the  military  judge  must  conduct  a  trial  so  that  inadmissible  evidence  is  not 
suggested  to  the  members  by  any  means. 

(f)  Taking  Notice  of  Plain  Error.  A  military  judge  may  take  notice  of  a  plain  error  that  materially  prejudices  a 

substantial  right,  even  if  the  claim  of  error  was  not  properly  preserved. 

/ 

Rule  104.  Preliminary  Questions 

(a)  In  General.  The  military  judge  must  decide  any  preliminary  question  about  whether  a  witness  is  available  or 
qualified,  a  privilege  exists,  a  continuance  should  be  granted,  or  evidence  is  admissible.  In  so  deciding,  the  military 
judge  is  not  bound  by  evidence  rules,  except  those  on  privilege. 

(b)  Relevance  that  Depends  on  a  Fact.  When  the  relevance  of  evidence  depends  on  whether  a  fact  exists,  proof  must 
be  introduced  sufficient  to  support  a  finding  that  the  fact  does  exist.  The  military  judge  may  admit  the  proposed 
evidence  on  the  condition  that  the  proof  be  introduced  later.  A  ruling  on  the  sufficiency  of  evidence  to  support  a 
finding  of  fulfillment  of  a  condition  of  fact  is  the  sole  responsibility  of  the  military  judge,  except  where  these  rules 
or  this  Manual  provide  expressly  to  the  contrar)’. 
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(c)  Conducting  a  Hearing  so  that  the  Members  Cannot  Hear  It.  Except  in  cases  tried  before  a  special  court-martial 
without  a  military  judge,  the  military  Judge  must  conduct  any  hearing  on  a  preliminary'  question  so  that  the  members 
cannot  hear  it  if: 

(1)  the  hearing  involves  the  admissibility  of  a  statement  of  the  accused  under  Mil.  R.  Evid.  301-306; 

(2)  the  accused  is  a  witness  and  so  requests;  or 

(3)  justice  so  requires. 

(d)  Cross-Examining  the  Accused.  By  testifying  on  a  preliminary  question,  the  accused  does  not  become  subject  to 
cross-examination  on  other  issues  in  the  case. 

(e)  Evidence  Relevant  to  Weight  and  Credibility.  This  rule  does  not  limit  a  party's  right  to  introduce  before  the 
members  evidence  that  is  relevant  to  the  weight  or  credibility  of  other  evidence. 

Rule  105.  Limiting  Evidence  that  Is  Not  Admissible  against  Other  Parties  or  for  Other  Purposes 

If  the  miiitary’  judge  admits  evidence  that  is  admissible  against  a  party  or  for  a  purpose  -  but  not  against  another 
party  or  for  another  purpose  -  the  military  judge,  on  timely  request,  must  restrict  the  evidence  to  its  proper  scope 
and  instruct  the  members  accordingly. 

Rule  106.  Remainder  of  or  Related  Writings  or  Recorded  Statements 

If  a  party  introduces  all  or  part  of  a  writing  or  recorded  statement,  an  adverse  party  may  require  the  introduction,  at 
that  time,  of  any  other  part  -  or  any  other  writing  or  recorded  statement  -  that  in  fairness  ought  to  be  considered  at 
the  same  time. 

Rule  201.  Judicial  Notice  of  Adjudicative  Facts 

(a)  Scope.  This  rule  governs  judicial  notice  of  an  adjudicative  fact  only,  not  a  legislative  fact. 

(b)  Kinds  of  Facts  that  May-  Be  Judicially  Noticed.  The  military  judge  may  judicially  notice  a  fact  that  is  not  subject 
to  reasonable  dispute  because  it: 

(1)  is  generally  known  universally,  locally,  or  in  the  area  pertinent  to  the  event;  or 

(2)  can  be  accurately  and  readily  determined  from  sources  whose  accuracy  cannot  reasonably  be  questioned 

(c)  Taking  Notice.  The  military  judge; 

(1)  may  take  judicial  notice  whether  requested  or  not;  or  ^ 

(2)  must  take  judicial  notice  if  a  party  requests  it  and  the  military  judge  is  supplied  with  the  necessary 
information. 

The  military  judge  must  inform  the  parties  in  open  court  when,  without  being  requested,  he  or  she  takes  judicial 
notice  of  an  adjudicative  fact  essential  to  establishing  an  element  of  the  case. 

(d)  Timing.  The  military  judge  may  take  judicial  notice  at  any  stage  of  the  proceeding. 

(e)  Opportunity  to  Be  Heard.  On  timely  request,  a  party  is  entitled  to  be  heard  on  the  propriety  of  taking  judicial 
notice  and  the  nature  of  the  fact  to  be  noticed.  If  the  military  judge  takes  judicial  notice  before  notifying  a  party',  the 
party,  on  request,  is  still  entitled  to  be  heard. 

(f)  Instructing  the  Members.  The  military  judge  must  instruct  the  members  that  they  may  or  may  not  accept  the 
noticed  fact  as  conclusive. 

Rule  202.  Judicial  Notice  of  Law 

(a)  Domestic  Lcm\  The  military' judge  may  take  judicial  notice  of  domestic  law.  If  a  domestic  law  is  a  fact  that  is  of 
consequence  to  the  determination  of  the  action,  the  procedural  requirements  of  Mil.  R.  Evid.  201  -  except  Rule 
201(f) -apply. 

(b)  Foreign  Lem-.  A  party  who  intends  to  raise  an  issue  concerning  the  law  of  a  foreign  country  must  give  reasonable 
written  notice.  The  military  judge,  in  determining  foreign  law,  may  consider  any  relevant  material  or  source,  in 
accordance  with  Mil.  R.  Evid.  104.  Such  a  determination  is  a  ruling  on  a  question  of  law . 

Rule  301.  Privilege  Concerning  Compulsory  Self-Incrimination 

(a)  General  Rule.  An  individual  may  claim  the  most  favorable  privilege  provided  by  the  Fifth  Amendment  to  the 
United  States  Constitution,  Article  31,  or  these  rules.  The  privileges  against  self-incrimination  are  applicable  only  to 
evidence  of  a  testimonial  or  communicative  nature. 
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(b)  Standing.  The  privilege  of  a  witness  to  refuse  to  respond  to  a  question  that  may  tend  to  incriminate  the  witness  is 
a  personal  one  that  the  wimess  may  exercise  or  waive  at  his  or  her  discretion. 

(c)  Limited  Waiver.  An  accused  who  chooses  to  testify  as  a  wimess  waives  the  privilege  against  self-incrimination 
only  with  respect  to  the  matters  about  which  he  or  she  testifies.  If  the  accused  is  on  trial  for  two  or  more  offenses 
and  on  direct  examination  testifies  about  only  one  or  some  of  the  offenses,  the  accused  may  not  be  cross-examined 
as  to  guilt  or  innocence  with  respect  to  the  other  offenses  unless  the  cross-examination  is  relevant  to  an  offense 
concerning  which  the  accused  has  testified.  This  waiver  is  subject  to  Mil.  R.  Evid.  608(b). 

(d)  Exercise  of  the  Privilege.  If  a  wimess  states  that  the  answer  to  a  question  may  tend  to  incriminate  him  or  her,  the 
wimess  cannot  be  required  to  answer  unless  the  militaiy  judge  finds  that  the  facts  and  circumstances  are  such  that  no 
answer  the  wimess  might  make  to  the  question  would  tend  to  incriminate  ^e  wimess  or  that  the  witness  has,  with 
respect  to  the  question,  waived  the  privilege  against  self-incrimination.  A  witness  may  not  assert  the  privilege  if  he 
or  she  is  not  subject  to  criminal  penalfy  as  a  result  of  an  answer  by  reason  of  immunity,  running  of  the  stamte  of 
limitations,  or  similar  reason. 

( 1 )  Immunity  Requirements.  The  minimum  grant  of  immunity  adequate  to  overcome  the  privilege  is  that  which 
under  either  R.C.M.  704  or  other  proper  authority  provides  that  neither  the  testimony  of  the  wimess  nor  any 
evidence  obtained  from  that  testimony  may  be  used  against  the  witness  at  any  subsequent  trial  other  than  in  a 
prosecution  for  peijury  ,  false  swearing,  the  making  of  a  false  official  statement,  or  failure  to  comply  with  an  order  to 
testify  after  the  military  judge  has  ruled  that  the  privilege  may  not  be  asserted  by  reason  of  immunity. 

•  (2)  Notification  of  Immunity  or  Leniency.  When  a  prosecution  wimess  before  a  court-martial  has  been  granted 

immunity  or  leniency  in  exchange  for  testimony ,  the  grant  must  be  reduced  to  writing  and  must  be  served  on  the  ' 
accused  prior  to  arraignment  or  within  a  reasonable  time  before  the  wimess  testifies.  If  notification  is  not  made  as 
required  by  this  rule,  the  military  judge  may  grant  a  continuance  until  notification  is  made,  prohibit  or  strike  the 
testimony  of  the  wimess,  or  enter  such  other  order  as  may  be  required. 

(e)  Waiver  of  the  Privilege.  A  wimess  who  answers  a  self-incriminating  question  without  having  asserted  the 
privilege  against  self-incrimination  may  be  required  to  answer  questions  relevant  to  the  disclosure,  unless  the 
questions  are  likely  to  elicit  additional  self-incriminating  information. 

(1)  If  a  wimess  asserts  the  privilege  against  self-incrimination  on  cross-examination,  the  military  judge,  upon 
motion,  may  strike  the  direct  testimony  of  the  wimess  in  whole  or  in  part,  unless  the  matters  to  which  the  witness 
refuses  to  testify  are  purely  collateral. 

(2)  Any  limited  waiver  of  the  privilege  under  subdivision  (e)  applies  only  at  the  trial  in  which  the  answer  is 
given,  does  not  extend  to  a  rehearing  or  new  or  other  trial,  and  is  subject  to  Mil.  R.  Evid.  608(b). 

(f)  Effect  of  Claiming  the  Privilege. 

{\)  No  Inference  to  Be  Drawn.  The  fact  that  a  wimess  has  asserted  the  privilege  against  self-incrimination 
cannot  be  considered  as  raising  any  inference  unfavorable  to  either  the  accused  or  the  government. 

(2)  Pretrial  Invocation  Not  Admissible.  The  fact  that  the  accused  during  official  questioning  and  in  exercise  of 
rights  under  the  Fifth  Amendment  to  the  United  States  Constitution  or  Article  31  remained  silent,  refused  to  answer 
a  certain  question,  requested  counsel,  or  requested  that  the  questioning  be  terminated,  is  not  admissible  against  the 
accused. 

(3)  Instructions  Regarding  the  Privilege.  When  the  accused  does  not  testify’  at  trial,  defense  counsel  may  request 
that  the  members  of  the  court  be  instructed  to  disregard  that  fact  and  not  to  draw  any  adverse  inference  from  it. 
Defense  counsel  may  request  that  the  members  not  be  so  instructed.  Defense  counsel's  election  will  be  binding  upon 
the  military  judge  except  that  the  military  judge  may  give  the  instruction  when  the  instruction  is  necessary  in  the 
interests  of  justice. 

Rule  302.  Privilege  Concerning  Mental  Examination  of  an  Accused 

(a)  General  Rule.  The  accused  has  a  privilege  to  prevent  any  statement  made  by  the  accused  at  a  mental  examination 
ordered  under  R.C.M.  706  and  any  derivative  evidence  obtained  through  use  of  such  a  statement  from  being 
received  into  evidence  against  the  accused  on  the  issue  of  guilt  or  innocence  or  during  sentencing  proceedings.  This 
privilege  may  be  claimed  by  the  accused  notwithstanding  the  fact  that  the  accused  may  have  been  warned  of  the 
rights  provided  by  Mil.  R.  Evid.  305  at  the  examination. 

(b)  Exceptions. 

(1)  There  is  no  privilege  under  this  rule  when  the  accused  first  introduces  into  evidence  such  statements  or 
derivative  evidence. 
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(2)  If  the  court-martial  has  allowed  the  defense  to  present  expert  testimony  as  to  the  mental  condition  of  the 
accused,  an  expert  wimess  for  the  prosecution  may  testify  as  to  the  reasons  for  his  or  her  conclusions,  but  such 
testimony  may  not  extend  to  statements  of  the  accused  except  as  provided  in  subdivision  (bXl  )■ 

(c)  Release  of  Evidence  from  an  R.  CM.  706  Examination.  If  the  defense  offers  expert  testimony  concerning  the 
mental  condition  of  the  accused,  the  military  judge,  upon  motion,  must  order  the  release  to  the  prosecution  of  the 
full  contents,  other  than  any  statements  made  by  the  accused,  of  any  report  prepared  pursuant  to  R.C.M.  706.  If  the 
defense  offers  statements  made  by  the  accused  at  such  examination,  the  military  judge,  upon  motion,  may  order  the 
disclosure  of  such  statements  made  by  the  accused  and  contained  in  the  report  as  may  be  necessary  in  the  interests  of 
justice. 

(d)  Noncompliance  by  the  Accused.  The  military  judge  may  prohibit  an  accused  who  refuses  to  cooperate  in  a  mental  . 
examination  authorized  under  R.C.M.  706  from  presenting  any  expert  medical  testimony  as  to  any  issue  that  would 
have  been  the  subject  of  the  mental  examination. 

(e)  Procedure.  The  privilege  in  this  rule  may  be  claimed  by  the  accused  only  under  the  procedure  set  forth  in  Mil.  R. 
Evid.  304  for  an  objection  or  a  motion  to  suppress. 

Rule  303.  Degrading  Questions 

Statements  and  evidence  are  inadmissible  if  they  are  not  material  to  the  issue  and  may  tend  to  degrade  the  person 
testifying. 

Rule  304.  Confessions  and  Admissions 

(a)  General  Rule.  If  the  accused  makes  a  timely  motion  or  objection  under  this  rule,  an  involuntary  statement  from 
the  accused,  or  any  evidence  derived  therefrom,  is  inadmissible  at  trial  except  as  provided  in  subdivision  (e). 

(1)  Definitions.  As  used  in  this  rule: 

(A)  “Involuntary  statement”  means  a  statement  obtained  in  violation  of  the  self-incrimination  privilege  or 
Due  Process  Clause  of  the  Fifth  Amendment  to  the  United  States  Constitution.  Article  31,  or  through  the  use  of 
coercion,  unlawful  influence,  or  unlawful  inducement. 

(B)  “Confession”  means  an  acknowledgment  of  guilt. 

(C)  “Admission”  means  a  self-incriminating  statement  falling  short  of  an  acknowledgment  of  guiU.  even  if 
it  was  intended  by  its  maker  to  be  exculpatory. 

(2)  Failure  to  deny  an  accusation  of  wrongdoing  is  not  an  admission  of  the  truth  of  the  accusation  if  at  the  time 
of  the  alleged  failure  the  person  was  under  investigation  or  was  in  confinement,  arrest,  or  custody  for  the  alleged 
wrongdoing. 

(b)  Evidence  Derived  from  a  Statement  of  the  Accused.  When  the  defense  has  made  an  appropriate  and  timely 
motion  or  objection  under  this  rule,  evidence  allegedly  derived  from  a  statement  of  the  accused  may  not  be  admitted 
unless  the  military  judge  finds  by  a  preponderance  of  the  evidence  that: 

(1)  the  statement  was  made  voluntarily, 

(2)  the  evidence  was  not  obtained  by  use  of  the  accused's  statement,  or 

(3)  the  evidence  would  have  been  obtained  even  if  the  statement  had  not  been  made. 

(c)  Corroboration  of  a  Confession  or  Admission. 

(1)  An  admission  or  a  confession  of  the  accused  may  be  considered  as  evidence  against  the  accused  on  the 
question  of  guilt  or  innocence  only  if  independent  evidence,  either  direct  or  circumstantial,  has  been  admitted  into 
evidence  that  corroborates  the  essential  facts  admitted  to  justify  sufficiently  an  inference  of  their  truth. 

(2)  Other  uncorroborated  confessions  or  admissions  of  the  accused  that  would  themselves  require  corroboration 
may  not  be  used  to  supply  this  independent  evidence.  If  the  independent  evidence  raises  an  inference  of  the  truth  of 
some  but  not  all  of  the  essential  facts  admitted,  then  the  confession  or  admission  may  be  considered  as  evidence 
against  the  accused  only  with  respect  to  those  essential  facts  stated  in  the  confession  or  admission  that  are 
corroborated  by  the  independent  evidence. 

(3)  Corroboration  is  not  required  for  a  statement  made  by  the  accused  before  the  court  by  which  the  accused  is 
being  tried,  for  statements  made  prior  to  or  contemporaneously  with  the  act,  or  for  statements  offered  under  a  rule  of 
evidence  other  than  that  pertaining  to  the  admissibility  of  admissions  or  confessions. 

(4)  Quantum  of  Evidence  Needed.  The  independent  evidence  necessary  to  establish  corroboration  need  not  be 
sufficient  of  itself  to  establish  beyond  a  reasonable  doubt  the  truth  of  facts  stated  in  the  admission  or  confession.  The 
independent  evidence  need  raise  only  an  inference  of  the  truth  of  the  essential  facts  admitted.  The  amount  and  type 
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of  evidence  introduced  as  corroboration  is  a  factor  to  be  considered  by  the  trier  of  fact  in  determining  the  weight,  if 
an) ,  to  be  given  to  the  admission  or  confession.  • 

(5)  Procedure.  The  military  judge  alone  is  to  determine  when  adequate  evidence  of  corroboration  has  been 
received.  Corroborating  evidence  must  be  introduced  before  the  admission  or  confession  is  introduced  unless  the 
military  judge  allows  submission  of  such  evidence  subject  to  later  corroboration. 

(d)  Disclosure  of  Statements  by  the  Accused  and  Derivative  Evidence.  Before  arraignment,  the  prosecution  must 
disclose  to  the  defense  the  contents  of  all  statements,  oral  or  written,  made  by  the  accused  that  are  relevant  to  the 
case,  known  to  the  trial  counsel,  and  within  the  control  of  the  armed  forces,  and  all  evidence  derived  from  such 
statements,  that  the  prosecution  intends  to  offer  against  the  accused. 

(e)  Limited  Use  of  an  Involuntary^  Statement.  A  statement  obtained  in  violation  of  Article  3 1  or  Mil.  R.  Evid.  305(b)- 
(c)  may  be  used  only: 

(1 )  to  impeach  by  contradiction  the  in-court  testimony  of  the  accused:  or 

(2)  in  a  later  prosecution  against  the  accused  for  perjury  ,  false  swearing,  or  the  making  of  a  false  official 
statement. 

(0  Motions  and  Objections. 

( 1 )  Motions  to  suppress  or  objections  under  this  rule,  or  Mil.  R.  Evid.  302  or  305,  to  any  statement  or  derivative 
evidence  that  has  been  disclosed  must  be  made  by  the  defense  prior  to  submission  of  a  plea.  In  the  absence  of  such 
motion  or  objection,  the  defense  may  not  raise  the  issue  at  a  later  time  except  as  permitted  by  the  military  judge  for 
good  cause  shown.  Failure  to  so  move  or  object  constitutes  a  waiver  of  the  objection, 

(2)  If  the  prosecution  seeks  to  offer  a  statement  made  by  the  accused  or  derivative  evidence  that  was  not 
disclosed  before  arraignment,  the  prosecution  must  provide  timely  notice  to  the  military  judge  and  defense  counsel. 
The  defense  may  object  at  that  time  and  the  military  judge  may  make  such  orders  as  are  required  in  the  interests  of 
justice. 

(3)  The  defense  may  present  evidence  relevant  to  the  admissibility  of  evidence  as  to  which  there  has  been  an 
objection  or  motion  to  suppress  under  this  rule.  An  accused  may  testify  for  the  limited  purpose  of  denying  that  the 
accused  made  the  statement  or  that  the  statement  was  made  voluntarily.  ‘ 

(A)  Prior  to  the  introduction  of  such  testimony  by  the  accused,  the  defense  must  inform  the  military'  judge 
that  the  testimony  is  offered  under  subdivision  (f)(3). 

V  (B)  When  the  accused  testifies  under  subdivision  (f)(3),  the  accused  may  be  cross-examined  only  as  to  the 
matter  on  which  he  or  she  testifies.  Nothing  said  by  the  accused  on  either  direct  or  cross-examination  may  be  used 
against  the  accused  for  any  purpose  other  than  in  a  prosecution  for  peijury,  false  swearing,  or  the  making  of  a  false 
official  statement. 

(4)  Specificity’.  The  military  judge  may  require  the  defense  to  specify  the  grounds  upon  which  the  defense 
moves  to  suppress  or  object  to  evidence.  If  defense  counsel,  despite  the  exercise  of  due  diligence,  has  been  unable  to 
interview  adequately  those  persons  involved  in  the  taking  of  a  statement,  the  military  judge  may  make  any  order 
required  in  the  interests  of  justice,  including  authorization  for  the  defense  to  make  a  general  motion  to  suppress  or 
general  objection. 

(5)  Rulings.  The  military' judge  must  rule,  prior  to  plea,  upon  any  motion  to  suppress  or  objection  to  evidence 
made  prior  to  plea  unless,  for  good  cause,  the  military  judge  orders  that  the  ruling  be  deferred  for  determination  at 
trial  or  after  findings,  nie  military  judge  may  not  defer  ruling  if  doing  so  adversely  affects  a  party's  right  to  appeal 
the  ruling.  The  military  judge  must  state  essential  findings  of  fact  on  the  record  when  the  ruling  involves  factual 
issues. 

(6)  Burden  of  Proof.  When  the  defense  has  made  an  appropriate  motion  or  objection  under  this  rule,  the 
prosecution  has  the  burden  of  establishing  the  admissibility  of  the  evidence.  When  the  military  judge  has  required  a 
specific  motion  or  objection  under  subdivision  (f)(4),  the  burden  on  the  prosecution  extends  only  to  the  grounds 
upon  which  the  defense  moved  to  suppress  or  object  to  the  evidence. 

(7)  Standard  of  Proof.  The  military'  judge  must  find  by  a  preponderance  of  the  evidence  that  a  statement  by  the 
accused  was  made  voluntarily  before  it  may  be  received  into  evidence.  When  trial  is  by  a  special  court-martial 
without  a  military  judge,  a  determination  by  the  president  of  the  court  that  a  statement  was  made  voluntarily  is 
subject  to  objection  by  any  member  of  the  court.  When  such  objection  is  made,  it  will  be  resolved  pursuant  to 
R.C.M.  801(eX3XC). 

(8)  Effect  of  Guilty  Plea.  Except  as  otherwise  expressly  provided  in  R.C.M.  910(aX2),  a  plea  of  guilty'  to  an 
offense  that  results  in  a  finding  of  guilty'  waives  all  privileges  against  self-incrimination  and  all  motions  and 
objections  under  this  rule  with  respect  to  that  offense  regardless  of  whether  raised  prior  to  plea. 
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(g)  Weight  of  the  Evidence.  If  a  statement  is  admitted  into  evidence,  the  militarv’  judge  must  permit  the  defense  to 
present  relevant  evidence  with  respect  to  the  voluntariness  of  the  statement  and  must  instruct  the  members  to  give 
such  weight  to  the  statement  as  it  deserves  under  all  the  circumstances. 

(h)  Completeness.  If  only  part  of  an  alleged  admission  or  confession  is  introduced  against  the  accused,  the  defense, 
by  cross-examination  or  otherwise,  may  introduce  the  remaining  portions  of  the  statement. 

(i)  Evidence  of  cm  Oral  Statement.  A  voluntary  oral  confession  or  admission  of  the  accused  may  be  proved  by  the 
testimony  of  anyone  who  heard  the  accused  make  it.  even  if  it  was  reduced  to  writing  and  the  writing  is  not 
accounted  for. 

(j)  Refusal  to  Obey  an  Order  to  Submit  a  Body-  Substance.  If  an  accused  refuses  a  lawful  order  to  submit  for 
chemical  analysis  a  sample  of  his  or  her  blood,  breath,  urine  or  other  body  substance,  evidence  of  such  refusal  may¬ 
be  admitted  into  evidence  on; 

(1)  a  charge  of  violating  an  order  to  submit  such  a  sample;  or 

(2)  any  other  charge  on  which  the  results  of  the  chemical  analysis  would  have  been  admissible. 

Rule  305.  Warnings  about  Rights 

(a)  General  Rule.  A  statement  obtained  in  violation  of  this  rule  is  involuntaiy  and  will  be  treated  under  Mil.  R.  Evid. 
304. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  “Person  sub  ject  to  the  code”  means  a  person  subject  to  the  Uniform  Code  of  Military  Justice  as  contained  in 
Chapter  47  of  Title  10,  United  States  Code.  This  term  includes,  for  purposes  of  subdivision  (c)  of  this  rule,  a 
knowing  agent  of  any  such  person  or  of  a  military  unit. 

(2)  “Interrogation”  means  any  formal  or  informal  questioning  in  which  an  incriminating  response  either  is 
sought  or  is  a  reasonable  consequence  of  such  questioning. 

(3)  “Custodial  interrogation”  means  questioning  that  takes  place  while  the  accused  or  suspect  is  in  custody, 
could  reasonably  believe  himself  or  herself  to  be  in  custody,  or  is  otherwise  deprived  of  his  or  her  freedom  of  action 
in  any  significant  way. 

(c)  Warnings  Concerning  the  Accusation,  Right  to  Remain  Silent,  and  Use  of  Statements 

(1)  Article  31  Rights  Warnings.  A  statement  obtained  from  the  accused  in  violation  of  the  accused's  rights 
under  Article  31  is  involuntary  and  therefore  inadmissible  against  the  accused  except  as  provided  in  subdivision  (d). 
Pursuant  to  Article  3 1,  a  person  subject  to  the  code  may  not  interrogate  or  request  any  statement  from  an  accused  or 
a  person  suspected  of  an  offense  without  first: 

(A)  informing  the  accused  or  suspect  of  the  nature  of  the  accusation; 

(B)  advising  the  accused  or  suspect  that  the  accused  or  suspect  has  the  right  to  remain  silent;  and 

(C)  advising  the  accused  or  suspect  that  any  statement  made  may  be  used  as  evidence  against  the  accused  or 
suspect  in  a  trial  by  court-martial. 

(2)  Fifth  Amendment  Right  to  Counsel.  If  a  person  suspected  of  an  offense  and  subjected  to  custodial 
interrogation  requests  counsel,  any  statement  made  in  the  interrogation  after  such  request,  or  evidence  derived  from 
the  interrogation  after  such  request,  is  inadmissible  against  the  accused  unless  counsel  was  present  for  the 
interrogation. 

(3)  Sixth  Amendment  Right  to  Counsel.  If  an  accused  against  whom  charges  have  been  preferred  is  interrogated 
on  matters  concerning  the  preferred  charges  by  anyone  acting  in  a  law  enforcement  capacit}-,  or  the  agent  of  such  a 
person,  and  the  accused  requests  counsel,  or  if  the  accused  has  appointed  or  retained  counsel,  any  statement  made  in 
the  interrogation,  or  evidence  derived  from  the  interrogation,  is  inadmissible  unless  counsel  was  present  for  the 
interrogation. 

(4)  Exercise  of  Rights.  If  a  person  chooses  to  exercise  the  privilege  against  self-incrimination,  questioning 
must  cease  immediately.  If  a  person  who  is  subjected  to  interrogation  under  the  circumstances  described  in 
subdivisions  (cX2)  or  (c)(3)  of  this  rule  chooses  to  exercise  the  right  to  counsel,  questioning  must  cease  until  counsel 
is  present. 

(d)  Presence  of  Counsel.  When  a  person  entitled  to  counsel  under  this  rule  requests  counsel,  a  judge  advocate  or  an 
individual  certified  in  accordance  with  Article  27(b)  will  be  provided  by  the  United  States  at  no  expense  to  the 
person  and  without  regard  to  the  person’s  indigency  and  must  be  present  before  the  interrogation  may  proceed.  In 
addition  to  counsel  supplied  by  the  United  States,  the  person  may  retain  civilian  counsel  at  no  expense  to  the  United 
States.  Unless  otherwise  provided  by  regulations  of  the  Secretary  concerned,  an  accused  or  suspect  does  not  have  a- 
right  under  this  rule  to  have  military  counsel  of  his  or  her  own  selection. 
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(e)  U'aiver. 

(1 )  H'aiver  of  the  Privilege  Against  Self-Incrimination.  After  receiving  applicable  warnings  under  this  rule,  a 
person  may  waive  the  rights  described  therein  and  in  Mil.  R.  Evid.  301  and  make  a  statement.  The  waiver  must  be 
made  freely,  knowingly,  and  intelligently.  A  written  waiver  is  not  required.  The  accused  or  suspect  must 
affirmatively  acknowledge  that  he  or  she  understands  the  rights  involved,  affirmatively  decline  the  right  to  counsel, 
and  affirmatively  consent  to  making  a  statement. 

(2)  Waiver  of  the  Right  to  Counsel.  If  the  right  to  counsel  is  ^plicable  under  this  rule  and  the  accused  or 
suspect  does  not  affirmatively  decline  the  right  to  counsel,  the  prosecution  must  demonstrate  by  a  preponderance  of 
the  evidence  that  the  individual  waived  the  right  to  counsel. 

(3)  Waiver  After  Initially  Invoking  the  Right  to  Counsel. 

(A)  Fifth  Amendment  Right  to  Counsel.  If  an  accused  or  suspect  subjected  to  custodial  interrogation 
requests  counsel,  any  subsequent  waiver  of  the  right  to  counsel  obtained  during  a  custodial  interrogation  concerning 
the  same  or  different  offenses  is  invalid  unless  the  prosecution  can  demonstrate  by  a  preponderance  of  the  evidence 
that: 

(i)  the  accused  or  suspect  initiated  the  communication  leading  to  the  waiver;  or 
fii)  the  accused  or  suspect  has  not  continuously  had  his  or  her  freedom  restricted  by  confinement,  or 
other  means,  during  the  period  between  the  request  for  counsel  and  the  subsequent  waiver. 

(B)  Sixth  Amendment  Right  to  Counsel.  If  an  accused  or  suspect  interrogated  after  preferral  of  charges  as 
described  in  subdivision  (c)(1)  requests  counsel,  any  subsequent  waiver  of  the  right  to  counsel  obtained  during  an 
interrogation  concerning  the  same  offenses  is  invalid  unless  the  prosecution  can  demonstrate  bj  a  preponderance  of 
the  evidence  that  the  accused  or  suspect  initiated  the  communication  leading  to  the  waiver. 

(f)  Standards  for  Nonmilitary  Interrogations. 

( 1 )  United  States  Civilian  Interrogations.  When  a  person  subject  to  the  code  is  interrogated  by  an  official  or 
agent  of  the  United  States,  of  the  District  of  Columbia,  or  of  a  State.  Commonwealth,  or  possession  of  the  United 
States,  or  any  political  subdivision  of  such  a  State.  Commonwealth,  or  possession,  the  person’s  entitlement  to  rights 
warnings  and  the  validity  of  any  waiver  of  applicable  rights  will  be  determined  by  the  principles  of  law  generally 
recognized  in  the  trial  of  criminal  cases  in  the  United  States  district  courts  involving  similar  interrogations. 

(2)  Foreign  Interrogations.  Warnings  under  Article  31  and  the  Fifth  and  Sixth  Amendments  to  the  United  States 
Constitution  are  not  required  during  an  interrogation  conducted  outside  of  a  State,  district.  Commonwealth,  territory', 
or  possession  of  the  United  States  by  officials  of  a  foreign  government  or  their  agents  unless  such  interrogation  is 
conducted,  instigated,  or  participated  in  by  military  personnel  or  their  agents  or  by  those  officials  or  agents  listed  in 
subdivision  (f)(  1 ).  A  statement  obtained  from  a  foreign  interrogation  is  admissible  unless  the  statement  is  obtained 
through  the  use  of  coercion,  unlawful  influence,  or  unlawful  inducement.  An  interrogation  is  not  ‘'participated  in”  by 
military.personnel  or  their  agents  or  by  the  officials  or  agents  listed  in  subdivision  (f)(  1 )  merely  because  such  a 
person  w'as  present  at  an  interrogation  conducted  in  a  foreign  nation  by  officials  of  a  foreign  government  or  their 
agents,  or  because  such  a  person  acted  as  an  interpreter  or  took  steps  to  mitigate  damage  to  property  or  physical 
harm  during  the  foreign  interrogation. 

Rule  306.  Statements  by  One  of  Several  Accused 

When  two  or  more  accused  are  tried  at  the  same  trial,  evidence  of  a  statement  made  by  one  of  them  which  is 
admissible  only  against  him  or  her  or  only  against  some  but  not  all  of  the  accused  may  not  be  received  in  evidence 
unless  all  references  inculpating  an  accused  against  whom  the  statement  is  inadmissible  are  deleted  effectively  or  the 
maker  of  the  statement  is  subject  to  cross-examination. 

Rule  311.  Evidence  Obtained  from  Unlawful  Searches  and  Seizures 

(a)  General  Rule.  Evidence  obtained  as  a  result  of  an  unlawful  search  or  seizure  made  by  a  person  acting  in  a 
governmental  capacity  is  inadmissible  against  the  accused  if: 

(1 )  the  accused  makes  a  timely  motion  to  suppress  or  an  objection  to  the  evidence  under  this  rule;  and 

(2)  the  accused  had  a  reasonable  expectation  of  privacy  in  the  person,  place  or  property  searched;  the  accused 
had  a  legitimate  interest  in  the  property'  or  evidence  seized  when  challenging  a  seizure;  or  the  accused  would 
otherwise  have  grounds  to  object  to  the  search  or  seizure  under  the  Constitution  of  the  United  States  as  applied  to 
members  of  the  armed  forces. 

(b)  Definition.  As  used  in  this  rule,  a  search  or  seizure  is  ‘  unlawful”  if  it  was  conducted,  instigated,  or  participated 
in  by; 
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(1)  militarj’  personnel  or  their  agents  and  was  in  violation  of  the  Constitution  of  the  United  States  as  applied  to 
members  of  the  armed  forces,  a  federal  statute  applicable  to  trials  by  court-martial  that  requires  exclusion  of 
evidence  obtained  in  violation  thereof  or  Mil.  R.  Evid.  312-317; 

(2)  other  officials  or  agents  of  the  United  States,  of  the  District  of  Columbia,  or  of  a  State,  Commonwealth,  or 
possession  of  the  United  States  or  any  political  subdivision  of  such  a  State,  Commonwealth,  or  possession,  and  w  as 
in  violation  of  the  Constitution  of  the  United  States,  or  is  unlawful  under  the  principles  of  law  generally  applied  in 
the  trial  of  criminal  cases  in  the  United  States  district  courts  involving  a  similar  search  or  seizure;  or 

(3)  officials  of  a  foreign  government  or  their  agents,  where  evidence  was  obtained  as  a  result  of  a  foreign  search 
or  seizure  that  subjected  the  accused  to  gross  and  brutal  maltreatment.  A  search  or  seizure  is  not  ‘  participated  in”  by 
a  United  States  military'  or  civilian  official  merely  because  that  person  is  present  at  a  search  or  seizure  conducted  in 
a  foreign  nation  by  officials  of  a  foreign  government  or  their  agents,  or  because  that  person  acted  as  an  interpreter  or 
took  steps  to  mitigate  damage  to  property  or  physical  harm  during  the  foreign  search  or  seizure. 

(c)  Exceptions. 

( 1 )  Impeachment.  Evidence  that  was  obtained  as  a  result  of  an  unlawful  search  or  seizure  may  be  used  to 
impeach  by  contradiction  the  in-court  testimony  of  the  accused. 

(2)  Inevitable  Discover}-.  Evidence  that  was  obtained  as  a  result  of  an  unlawful  search  or  seizure  may  be  used 
when  the  evidence  would  have  been  obtained  even  if  such  unlawful  search  or  seizure  had  not  been  made. 

(3)  Good  Faith  Execution  of  a  Warrant  or  Search  Authorization.  Evidence  that  was  obtained  as  a  result  of  an 
unlawful  search  or  seizure  may  be  used  if; 

(A)  the  search  or  seizure  resulted  from  an  authorization  to  search,  seize  or  apprehend  issued  by  an 
individual  competent  to  issue  the  authorization  under  Mil.  R.  Evid.  315(d)  or  from  a  search  warrant  or  arrest  warrant 
issued  by  competent  civilian  authority; 

(B)  the  individual  issuing  the  authorization  or  warrant  had  a  substantial  basis  for  determining  the  existence 
of  probable  cause;  and 

(C)  the  officials  seeking  and  executing  the  authorization  or  warrant  reasonably  and  with  good  faith  relied 
on  the  issuance  of  the  authorization  or  warrant.  Good  faith  is  to  be  determined  using  an  objective  standard. 

(d)  Motions  to  Suppress  and  Objections. 

(1)  Disclosure.  Prior  to  arraignment,  the  prosecution  must  disclose  to  the  defense  all  evidence  seized  from  the 
person  or  property  of  the  accused,  or  believed  to  be  owned  by  the  accused,  or  evidence  derived  therefrom,  that  it 
intends  to  offer  into  evidence  against  the  accused  at  trial. 

(2)  Time  Requirements. 

(A)  When  evidence  has  been  disclosed  prior  to  arraignment  under  subdivision  (dKl).  the  defense  must 
make  any  motion  to  suppress  or  objection  under  this  rule  prior  to  submission  of  a  plea.  In  the  absence  of  such 
motion  or  objection,  the  defense  may  not  raise  the  issue  at  a  later  time  except  as  permitted  by  the  military  judge  for 
good  cause  shown.  Failure  to  so  move  or  object  constitutes  a  waiver  of  the  motion  or  objection. 

(B  )  If  the  prosecution  intends  to  offer  evidence  described  in  subdivision  (d)(1)  that  was  not  disclosed  prior 
to  arraignment,  the  prosecution  must  provide  timely  notice  to  the  military  judge  and  to  counsel  for  the  accused.  The 
defense  may  enter  an  objection  at  that  time  and  the  military  judge  may  make  such  orders  as  are  required  in  the 
interest  of  justice. 

(3)  Specificity.  The  military  judge  may  require  the  defense  to  specify  the  grounds  upon  which  the  defense 
moves  to  suppress  or  object  to  evidence  described  in  subdivision  (d)(  l ).  If  defense  counsel,  despite  the  exercise  of 
due  diligence,  has  been  unable  to  interview'  adequately  those  persons  involved  in  the  search  or  seizure,  the  military 
judge  may  enter  any  order  required  by  the  interests  of  justice,  including  authorization  for  the  defense  to  make  a 
general  motion  to  suppress  or  a  general  objection. 

(4)  Challenging  Probable  Cause 

(A)  Relevant  Evidence.  If  the  defense  challenges  evidence  seized  pursuant  to  a  search  warrant  or  search 
authorization  on  the  ground  that  the  warrant  or  authorization  was  not  based  upon  probable  cause,  the  evidence 
relevant  to  the  motion  is  limited  to  evidence  concerning  the  information  actually  presented  to  or  otherwise  knowrn  by 
the  authorizing  officer,  except  as  provided  in  subdivision  (d)(4XB). 

(B)  False  Statements.  If  the  defense  makes  a  substantial  preliminary  showing  that  a  government  agent 
included  a  false  statement  knowingly  and  intentionally  or  with  reckless  disregard  for  the  truth  in  the  information 
presented  to  the  authorizing  officer,  and  if  the  allegedly  false  statement  is  necessary  to  the  finding  of  probable  cause, 
the  defense,  upon  request,  is  entitled  to  a  hearing.  At  the  hearing,  the  defense  has  the  burden  of  establishing  by  a 
preponderance  of  the  evidence  the  allegation  of  knowing  and  intentional  falsity  or  reckless  disregard  for  the  truth.  If 
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the  defense  meets  its  burden,  die  prosecution  has  the  burden  of  proving  by  a  preponderance  of  the  evidence,  with  the 
false  information  set  aside,  that  the  remaining  information  presented  to  the  authorizing  officer  is  sufficient  to 
establish  probable  cause.  If  the  prosecution  does  not  meet  its  burden,  the  objection  or  motion  must  be  granted  unless 
the  search  is  otherwise  lawful  under  these  rules  . 

(5)  Burden  and  Standard  of  Proof. 

(A)  In  general.  When  the  defense  makes  an  appropriate  motion  or  objection  under  subdivision  (d).  the 
prosecution  has  the  burden  of  proving  by  a  preponderance  of  the  evidence  that  the  evidence  was  not  obtained  as  a 
result  of  an  unlawful  search  or  seizure,  that  the  evidence  would  have  been  obtained  even  if  the  unlawful  search  or 
seizure  had  not  been  made,  or  that  the  evidence  was  obtained  by  officials  who  reasonably  and  with  good  faith  relied 
on  the  issuance  of  an  authorization  to  search,  seize,  or  apprehend  or  a  search  warrant  or  an  arrest  warrant. 

(B)  Statement  Following  Apprehension.  In  addition  to  subdivision  {d)(5XA),  a  statement  obtained  from  a 
person  apprehended  in  a  dwelling  in  violation  R.C.M.  302(dX2)  and  (e),  is  admissible  if  the  prosecution  shows  by  a 
preponderance  of  the  evidence  that  the  apprehension  was  based  on  probable  cause,  the  statement  was  made  at  a 
location  outside  the  dwelling  subsequent  to  the  apprehension,  and  the  statement  was  otherwise  in  compliance  with 
these  rules. 

(C)  Specific  Grounds  of  Motion  or  Objection.  When  the  military  judge  has  required  the  defense  to  make  a 
specific  motion  or  objection  under  subdivision  (dX3).  the  burden  on  the  prosecution  extends  only  to  the  grounds 
upon  which  the  defense  moved  to  suppress  or  objected  to  the  evidence. 

(6)  Defense  Evidence.  The  defense  may  present  evidence  relevant  to  the  admissibility  of  evidence  as  to  which 
there  has  been  an  appropriate  motion  or  objection  under  this  rule.  An  accused  may  testify  for  the  limited  purpose  of 
contesting  the  legaliti'  of  the  search  or  seizure  giving  rise  to  the  challenged  evidence.  Prior  to  the  introduction  of 
such  testimonj  by  the  accused,  the  defense  must  inform  the  military  judge  that  the  testimony  is  offered  under 
subdivision  (d).  When  the  accused  testifies  under  subdivision  (d).  the  accused  may  be  cross-examined  only  as  to  the 
matter  on  which  he  or  she  testifies.  Nothing  said  by  the  accused  on  either  direct  or  cross-examination  may  be  used 
against  die  accused  for  any  purpose  other  than  in  a  prosecution  for  peijury,  false  swearing,  or  the  making  of  a  false 
official  statement. 

(7)  Rulings.  The  military  judge  must  rule,  prior  to  plea,  upon  any  motion  to  suppress  or  objection  to  evidence 
made  prior  to  plea  unless,  for  good  cause,  the  military  judge  orders  that  the  ruling  be  deferred  for  determination  at 
trial  or  after  findings.  The  military  judge  may  not  defer  ruling  if  doing  so  adversely  affects  a  part\'’s  right  to  appeal 
the  ruling.  The  military  judge  must  state  essential  findings  of  fact  on  the  record  when  the  ruling  involves  factual 
issues. 

(8)  Informing  the  Members.  If  a  defense  motion  or  objection  under  this  rule  is  sustained  in  whole  or  in  part,  the 
court-manial  members  may  not  be  informed  of  that  fact  except  when  the  military  judge  must  instruct  the  members 
to  disregard  evidence. 

(e)  Effect  of  Guilty  Plea.  Except  as  otherwise  expressly  provided  in  R.C.M.  910(aX2),  a  plea  of  guilty  to  an  offense 
that  results  in  a  finding  of  guilty  waives  all  issues  under  the  Fourth  Amendment  to  the  Constitution  of  the  United 
States  and  Mil.  R.  Evid.  311-317  with  respect  to  the  offense,  whether  or  not  raised  prior  to  plea. 


I 


Rule  312.  Body  Views  and  intrusions 

(a)  General  Rule.  Evidence  obtained  from  body  views  and  intrusions  conducted  in  accordance  with  this  rule  is 
admissible  at  trial  when  relevant  and  not  otherwise  inadmissible  under  these  rules. 

(b)  Visual  Examination  of  the  Body. 

( 1 )  Consensual  Examination.  Evidence  obtained  from  a  visual  examination  of  the  unclothed  body  is  admissible 
if  the  person  consented  to  the  inspection  in  accordance  with  Mil.  R.  Evid.  314(e). 

(2)  Involuntary  Examination.  Evidence  obtained  from  an  involuntary  display  of  the  unclothed  body,  including  a 
visual  examination  of  body  cavities,  is  admissible  only  if  the  inspection  was  conducted  in  a  reasonable  fashion  and 
authorized  under  the  following  provisions  of  the  Militaiy'  Rules  of  Evidence; 

(A)  inspections  and  inventories  under  Mil.  R.  Evid.  313; 

(B)  searches  under  Mil.  R.  Evid.  314(b)  and  314(c)  if  there  is  a  reasonable  suspicion  that  weapons, 
contraband,  or  evidence  of  crime  is  concealed  on  the  body  of  the  person  to  be  searched; 

(C)  searches  incident  to  lawful  apprehension  under  Mil.  R.  Evid.  314(g); 

(D)  searches  within  a  jail,  confinement  facility,  or  similar  facility'  under  Mil.  R.  Evid.  314(h)  if  reasonably 
necessary  to  maintain  the  security  of  the  institution  or  its  personnel; 

(E)  emergency  searches  under  Mil.  R.  Evid.  314(i);  and 
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(F)  probable  cause  searches  under  Mil.  R.  Evid.  315. 

{c)  Intrusion  imo  Body  Cavities.  '  .  > 

(1)  Mouth.  Nose,  and  Ears.  Evidence  obtained  from  a  reasonable  nonconsensual  physical  intrusion  into  the 
mouth,  nose,  and  ears  is  admissible  under  the  same  standards  that  apply  to  a  visual  examination  of  the. body  under 
subdivision  (b). 

(2)  Other  Bod}’  Cavities.  Evidence  obtained  from  nonconsensual  intrusions  into  other  body  cavities  is 
admissible  only  if  made  in  a  reasonable  fashion  by  a  person  with  appropriate  medical  qualifications  and  if: 

(A)  at  the  time  of  the  intrusion  there  was  probable  cause  to  believe  that  a  weapon,  contraband,  or  other 
evidence  of  crime  was  present; 

(B)  conducted  to  remove  weapons,  contraband,  or  evidence  of  crime  discovered  under  subdivisions  (b)  or 

(c) {2)(A)  of  this  rule; 

(C)  conducted  pursuant  to  Mil.  R.  Evid.  316(cK5)(C); 

(D)  conducted  pursuant  to  a  search  warrant  or  search  authorization  under  Mil.  R.  Evid.  315;  or 

(E)  conducted  pursuant  to  Mil.  R.  Evid.  314(h)  based  on  a  reasonable  suspicion  that  the  individual  is 
concealing  a  weapon,  contraband,  or  evidence  of  crime. 

(d)  Extraction  of  Body  Fluids.  Evidence  obtained  from  nonconsensual  extraction  of  body  fluids  is  admissible  if 
seized  pursuant  to  a  search  warrant  or  a  search  authorization  under  Mil.  R.  Evid.  315.  Evidence  obtained  from 
nonconsensual  extraction  of  body  fluids  made  without  such  a  warrant  or  authorization  is  admissible,  notwithstanding 
Mil.  R.  Evid.  315(g).  only  when  probable  cause  existed  at  the  time  of  extraction  to  believe  that  evidence  of  crime 
would  be  found  and  that  the  delay  necessary  to  obtain  a  search  warrant  or  search  authorization  could  have  resulted  in 
the  destruction  of  the  evidence.  Evidence  obtained  from  nonconsensual  extraction  of  body  fluids  is  admissible  only 
when  executed  in  a  reasonable  fashion  by  a  person  with  appropriate  medical  qualifications. 

(e)  Other  Intrusive  Searches.  Evidence  obtained  from  a  nonconsensual  intrusive  search  of  the  body ,  other  than 
searches  described  in  subdivisions  (c)  or  (d).  conducted  to  locate  or  obtain  weapons,  contraband,  or  evidence  of 
crime  is  admissible  only  if  obtained  pursuant  to  a  search  warrant  or  search  authorization  under  Mil.  R.  Evid.  315  and 
conducted  in  a  reasonable  fashion  by  a  person  with  appropriate  medical  qualifications  in  such  a  manner  so  as  not  to 
endanger  the  health  of  the  person  to  be  searched. 

(0  Intrusions  for  Valid  Medical  Purposes.  Evidence  or  contraband  obtained  in  the  course  of  a  medical  examination 
or  an  intrusion  conducted  for  a  valid  medical  purpose  is  admissible.  Such  an  examination  or  intrusion  may  not,  for 
the  purpose  of  obtaining  evidence  or  contraband,  exceed  what  is  necessary'  for  the  medical  purpose. 

(g)  Medical  Qualifications.  The  Secretary  toncemed  may  prescribe  appropriate  medical  qualifications  for  persons 
who  conduct  searches  and  seizures  under  this  rule. 

Rule  313.  inspections  and  Inventories  in  the  Armed  Forces 

(a)  General  Rule.  Evidence  obtained  from  lawful  inspections  and  inventories  in  the  armed  forces  is  admissible  at 
trial  when  relevant  and  not  otherwise  inadmissible  under  these  rules.  An  unlawful  weapon,  contraband,  or  other 
evidence  of  a  crime  discovered  during  a  lawful  inspection  or  inventory  may  be  seized  and  is  admissible  in 
accordance  with  this  rule. 

(b)  Lawful  Inspections.  An  “inspection"  is  an  examination  of  the  whole  or  part  of  a  unit,  organization,  installation, 
vessel,  aircraft,  or  vehicle,  including  an  examination  conducted  at  entrance  and  exit  points,  conducted  as  an  incident 
of  command  the  primary'  purpose  of  which  is  to  determine  and  to  ensure  the  security,  military  fitness,  or  good  order 
and  discipline  of  the  unit,  organization,  installation,  vessel,  aircraft,  or  vehicle.  Inspections  must  be  conducted  in  a 
reasonable  fashion  and,  if  applicable,  must  comply  with  Mil.  R.  Evid.  312.  Inspections  may  utilize  any  reasonable 
natural  or  technological  aid  and  may  be  conducted  with  or  without  notice  to  those  inspected. 

il)  Purpose  of  Inspections.  An  inspection  may  include,  but  is  not  limited  to,  an  examination  to  determine  and  to 
ensure  that  any  or  all  of  the  following  requirements  are  met;  that  the  command  is  properly  equipped,  functioning 
properly .  maintaining  proper  standards  of  readiness,  sea  or  airworthiness,  sanitation  and  cleanliness;  and  that 
personnel  are  present,  fit,  and  ready  for  duty.  An  order  to  produce  body  fluids,  such  as  urine,  is  permissible  in 
accordance  with  this  rule. 

(2)  Searches  for  Evidence.  An  examination  made  for  the  primary’  purpose  of  obtaining  evidence  for  use  in  a  trial 
by  coun-martial  or  in  other  disciplinary  proceedings  is  not  an  inspection  within  the  meaning  of  this  rule. 

(3)  Examinations  to  Locate  and  Confiscate  Weapons  or  Contraband. 

iA)  An  inspection  may  include  an  examination  to  locate  and  confiscate  unlawful  weapons  and  other 
contraband  provided  that  the  criteria  set  forth  in  subdivision  (b)(3)(B)  are  not  implicated. 
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(B)  The  prosecution  must  prove  by  clear  and  convincing  evidence  that  the  examination  was  an  inspection 
within  the  meaning  of  this  rule  if  a  purpose  of  an  examination  is  to  locate  weapons  or  contraband,  and  if: 

(i)  the  examination  was  directed  immediately  following  a  report  of  a  specific  offense  in  the  unit, 
organization,  installation,  vessel,  aircraft,  or  vehicle  and  was  not  previously  scheduled; 

(ii)  specific  individuals  are  selected  for  examination;  or 

(iii)  persons  examined  are  subjected  to  substantially  different  intrusions  during  the  same  examination. 

(cj  Lawful  Inventories.  An  “inventorv  ’'  is  a  reasonable  examination,  accounting,  or  other  control  measure  used  to 
account  for  or  control  property-,  assets,  or  other  resources.  It  is  administrative  and  not  prosecutorial  in  nature,  and  if 
applicable,  the  inventory'  must  comply  with  Mil.  R.  Evid.  312.  An  examination  made  for  the  primary  purpose  of 
obtaining  evidence  for  use  in  a  trial  by  court-martial  or  in  other  disciplinary  proceedings  is  not  an  inventory'  within 
the  meaning  of  this  rule. 

Rule  314.  Searches  Not  Requiring  Probable  Cause 

(a)  General  Rule.  Evidence  obtained  from  reasonable  searches  not  requiring  probable  cause  is  admissible  at  trial 
when  relevant  and  not  otherwise  inadmissible  under  these  rules  or  the  Constitution  of  the  United  States  as  applied  to 
members  of  the  armed  forces. 

(b)  Border  Searches.  Evidence  from  a  border  search  for  customs  or  immigration  purposes  authorized  by  a  federal 
statute  is  admissible. 

(c)  Searches  Upon  Entry’  to  or  Exit  from  United  States  Installations.  Aircraft,  and  Vessels  Abroad.  In  addition  to 
inspections  under  Mil.  R.  Evid.  313fb),  evidence  is  admissible  when  a  commander  of  a  United  States  military 
installation,  enclave,  or  aircraft  on  foreign  soil,  or  in  foreign  or  international  airspace,  or  a  United  States  vessel  in 
foreign  or  international  waters,  has  authorized  appropriate  personnel  to  search  persons  or  the  property  of  such 
persons  upon  entry  to  or  exit  from  the  installation,  enclave,  aircraft,  or  vessel  to  ensure  the  security,  military  fitness, 
or  good  order  and  discipline  of  the  command.  A  search  made  for  the  primary  purpose  of  obtaining  evidence  for  use 
in  a  trial  by  court-martial  or  other  disciplinary'  proceeding  is  not  authorized  by  subdivision  (c). 

(d)  Searches  of  Government  Property.  Evidence  resulting  from  a  search  of  government  property  without  probable 
cause  is  admissible  under  this  rule  unless  the  person  to  whom  the  property  is  issued  or  assigned  has  a  reasonable 
expectation  of  privacy  therein  at  the  time  of  the  search.  Normally  a  person  does  not  have  a  reasonable  expectation  of 
privacy  in  government  property  that  is  not  issued  for  personal  use.  Wall  or  floor  lockers  in  living  quarters  issued  for 
the  purpose  of  storing  personal  possessions  normally  are  issued  for  persopal  use,  but  the  determination  as  to  whether 
a  person  has  a  reasonable  expectation  of  privacy  in  government  property  issued  for  personal  use  depends  on  the 
facts  and  circumstances  at  the  time  of  the  search. 

(e)  Consent  Searches. 

(1)  General  Rule.  Evidence  of  a  search  conducted  without  probable  cause  is  admissible  if  conducted  with  lawful 
consent. 

(2)  Who  Mery  Consent.  A  person  may  consent  to  a  search  of  his  or  her  person  or  property-,  or  both,  unless  control 
over  such  property  has  been  given  to  another.  A  person  may-  grant  consent  to  search  property  when  the  person 
exercises  control  over  that  property. 

(3)  Scope  of  Consent.  Consent  may  be  limited  in  any  way  by  the  person  granting  consent,  including  limitations 
in  terms  of  time,  place,  or  property,  and  may  be  withdrawn  at  any  time. 

(4)  Voluntariness.  To  be  valid,  consent  must  be  given  voluntarily.  Voluntariness  is  a  question  to  be  determined 
from  all  the  circumstances.  Although  a  person’s  knowledge  of  the  right  to  refuse  to  give  consent  is  a  factor  to  be 
considered  in  determining  voluntariness,  the  prosecution  is  not  required  to  demonstrate  such  knowledge  as  a 
prerequisite  to  establishing  a  voluntary-  consent.  Mere  submission  to  the  color  of  authority  of  personnel  performing 
law  enforcement  duties  or  acquiescence  in  an  announced  or  indicated  purpose  to  search  is  not  a  voluntary  consent. 

(5)  Burden  and  Standard  of  Proof.  The  prosecution  must  prove  consent  by  clear  and  convincing  evidence.  The 
fact  that  a  person  was  in  custody  while  granting  consent  is  a  factor  to  be  considered  in  determining  the  voluntariness 
of  consent,  but  it  does  not  affect  the  standard  of  proof. 

(f)  Searches  Incident  to  a  Lawful  Step. 

( 1 )  Lawfulness.  A  stop  is  lawful  when  conducted  by  a  person  authorized  to  apprehend  under  R.C.M.  302tb)  or 
others  performing  law  enforcement  duties  and  when  the  person  making  the  stop  has  information  or  observes  unusual 
conduct  that  leads  him  or  her  reasonably  to  conclude  in  light  of  his  or  her  experience  that  criminal  activity  may  be 
afoot.  The  stop  must  be  temporary  and  investigatory  in  nature. 
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(2)  Stop  and  Frisk.  Evidence  is  admissible  if  seized  from  a  person  who  was  lawfully  stopped  and  who  was 
frisked  for  weapons  because  he  or  she  was  reasonably  suspected  to  be  armed  and  dangerous.  Contrabeind  or 
evidence  that  is  located  in  the  process  of  a  lawful  frisk  may  be  seized. 

(3)  Vehicles.  Evidence  is  admissible  if  seized  in  the  course  of  a  search  for  weaponsjn  the  areas  of  the 
passenger  compartment  of  a  vehicle  in  which  a  weapon  may  be  placed  or  hidden,  so  long  as  the  person 
lawfully  stopped  is  the  driver  or  a  passenger  and  the  official  who  made  the  stop  has  a  reasonable  suspicion  that  the 
person  stopped  is  dangerous  and  may  gain  immediate  control  of  a  weapon. 

(g)  Searches  Incident  to  Apprehension. 

(1)  General  Rule.  Evidence  is  admissible  if  seized  in  a  search  of  a  person  who  has  been  lawfully  apprehended  or 
if  seized  as  a  result  of  a  reasonable  protective  sweep. 

(2)  Search  for  Weapons  and  Destructible  Evidence.  A  lawful  search  incident  to  apprehension  may  include  a 
search  for  weapons  or  destructible  evidence  in  the  area  within  the  immediate  control  of  a  person  who  has  been 
apprehended.  “Immediate  control"  means  that  area  in  which  the  individual  searching  could  reasonably  believe  that 
the  person  apprehended  could  reach  with  a  sudden  movement  to  obtain  such  property. 

(3)  Protective  Sweep  for  Other  Persons. 

(A)  Area  of  Potential  Immediate  Attack.  Apprehending  officials  may,  incident  to  apprehension,  as  a 
precautionary  matter  and  without  probable  cause  or  reasonable  suspicion,  look  in  closets  and  other  spaces 
immediately  adjoining  the  place  of  apprehension  from  which  an  attack  could  be  immediately  launched. 

fB)  Wider  Protective  Sweep.  When  an  apprehension  takes  place  at  a  location  in  which  another  person  might 
be  present  who  might  endanger  the  apprehending  officials  or  others  in  the  area  of  the  apprehension,  a  search  incident 
to  arrest  may  lawfully  include  a  reasonable  examination  of  those  spaces  where  a  person  might  be  found.  Such  a 
reasonable  examination  is  lawful  under  subdivision  (g)  if  the  apprehending  official  has  a  reasonable  suspicion  based 
on  specific  and  cirticulable  facts  that  the  area  to  be  examined  harbors  an  individual  posing  a  danger  to  those  in  the 
area  of  the  apprehension. 

(h)  Searches  within  Jails,  Confinement  Facilities,  or  Similar  Facilities.  Evidence  obtained  from  a  search  within  a 
jail,  confinement  facility ,  or  similar  facility  is  admissible  even  if  conducted  without  probable  cause  provided  that  it 
was  authorized  by  persons  with  authority  over  the  institution. 

(i)  Emergency  Searches  to  Save  Life  or  for  Related  Purposes.  Evidence  obtained  from  emergency  searches  of 
persons  or  property  conducted  to  save  life,  or  for  a  related  purpose,  is  admissible  provided  that  the  search  was 
conducted  in  a  good  faith  effort  to  render  immediate  medical  aid,  to  obtain  information  that  will  assist  in  the 
rendering  of  such  aid,  or  to  prevent  immediate  or  ongoing  personal  injury . 

(j)  Searches  of  Open  Fields  or  Woodlands.  Evidence  obtained  from  a  search  of  an  open  field  or  woodland  is 
admissible  provided  that  the  search  was  not  unlawful  within  the  meaning  of  Mil.  R.  Evid.  311. 

Rule  315.  Probable  Cause  Searches 

(a)  General  Rule.  Evidence  obtained  from  reasonable  searches  conducted  pursuant  to  a  search  warrant  or  search 
authorization,  or  under  the  exigent  circumstances  described  in  this  rule,  is  admissible  at  trial  when  relevant  and  not 
otherwise  inadmissible  under  these  rules  or  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed 
forces. 

(b)  Definitions.  As  used  in  these  rules: 

(1)  “Search  authorization"  means  express  permission,  written  or  oral,  issued  by  competent  military'  authority  to 
search  a  person  or  an  area  for  specified  property  or  evidence  or  for  a  specific  person  and  to  seize  such  property . 
evidence,  or  person.  It  may  contain  an  order  directing  subordinate  personnel  to  conduct  a  search  in  a  specified 
manner. 

(2)  “Search  warrant"  means  express  permission  to  search  and  seize  issued  by  competent  civilian  authority . 

(c)  Scope  of  Search  Authorization.  A  search  authorization  may  be  valid  under  this  rule  for  a  search  of: 

(1)  the  physical  person  of  anyone  subject  to  military  law  or  the  law  of  war  wherever  found; 

(2)  military  propeny  of  the  United  States  or  of  nonappropriated  fund  activities  of  an  armed  force  of  the  United 
States  wherever  located; 

(3)  persons  or  property  situated  on  or  in  a  military  installation,  encampment,  vessel,  aircraft,  vehicle,  or  any 
other  location  under  military'  control,  wherever  located;  or 

(4)  nonmilitary'  property  within  a  foreign  country . 

(d)  Who  Mo}’ Authorize .  A  search  authorization  under  this  rule  is  valid  only  if  issued  by  an  impartial  individual  in 
one  of  the  categories  set  forth  in  subdivisions  (d)(1)  and  (d)(2).  An  otherwise  impartial  authorizing  official  does  not 
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lose  impartiality  merely  because  he  or  she  is  present  at  the  scene  of  a  search  or  is  otherwise  readily  available  to 
persons  who  may  seek  the  issuance  of  a  search  authorization;  nor  does  such  an  official  lose  impartial  character 
merely  because  the  official  previously  and  impartially'  authorized  investigative  activities  when  such  previous 
authorization  is  similar  in  intent  or  function  to  a  pretrial  authorization  made  by  the  United  States  district  courts. 

( 1 )  Commander.  A  commander  or  other  person  serving  in  a  position  designated  by  the  Secretary  concerned  as 
either  a  position  analogous  to  an  officer  in  charge  or  a  position  of  command,  who  has  control  over  the  place  where 
the  property  or  person  to  be  searched  is  situated  or  found,  or,  if  that  place  is  not  under  military  control,  having 
control  over  persons  subject  to  military  law  or  the  law  of  war;  or 

(2 )  Miliiary  Judge  or  Magistrate.  A  military  judge  or  magistrate  if  authorized  under  regulations  prescribed  by 
the  Secretary  of  Defense  or  the  Secretary  concerned. 

(e)  iVho  May-  Search. 

( 1 )  Search  Authorization.  Any  commissioned  officer,  warrant  officer,  petty  officer,  noncommissioned  officer, 
and.  when  in  the  execution  of  guard  or  police  duties,  any  criminal  investigator,  member  of  the  Air  Force  security 
forces,  military  police,  or  shore  patrol,  or  person  designated  by  proper  authority'  to  perform  guard  or  police  duties,  or 
any  agent  of  any  such  person,  may  conduct  or  authorize  a  search  when  a  search  authorization  has  been  granted  under 
this  rule  or  a  search  would  otherwise  be  proper  under  subdivision  (g). 

(2)  Search  Warrants.  Any  civilian  or  military  criminal  investigator  authorized  to  request  search  warrants 
pursuant  to  applicable  law  or  regulation  is  authorized  to  serve  and  execute  search  warrants.  The  execution  of  a 
search  warrant  affects  admissibility  only  insofar  as  exclusion  of  evidence  is  required  by  the  Constitution  of  the 
United  States  or  an  applicable  federal  statute. 

(f)  Basis  for  Search  Authorizations. 

(1 )  Probable  Cause  Requirement.  A  search  authorization  issued  under  this  rule  must  be  based  upon  probable 
cause. 

(2)  Probable  Cause  Determination.  Probable  cause  to  search  exists  when  there  is  a  reasonable  belief  that  the 
person,  property ,  or  evidence  sought  is  located  in  the  place  or  on  the  person  to  be  searched.  A  search  authorization 
may  be  based  upon  hearsay  evidence  in  whole  or  in  part.  A  determination  of  probable  cause  under  this  rule  will  be 
based  upon  any  or  all  of  the  following: 

(A)  written  statements  communicated  to  the  authorizing  official; 

(B)  oral  statements  communicated  to  the  authorizing  official  in  person,  via  telephone,  or  by  other 
appropriate  means  of  communication:  or 

(C)  such  information  as  may  be  known  by  the  authorizing  official  that  would  not  preclude  the  officer  from 
acting  in  an  impartial  fashion.  The  Secretary  of  Defense  or  the  Secretary  concerned  may  prescribe  additional 
requirements  through  regulation. 

(g)  Exigencies.  Evidence  obtained  from  a  probable  cause  search  is  admissible  without  a  search  warrant  or  search 
authorization  when  there  is  a  reasonable  belief  that  the  delay  necessary'  to  obtain  a  search  warrant  or  search 
authorization  would  result  in  the  removal,  destruction,  or  concealment  of  the  property  or  evidence  sought.  Military' 
operational  necessity'  may  create  an  exigency  by  prohibiting  or  preventing  communication  with  a  person  empowered 
to  grant  a  search  authorization. 

Rule  316.  Seizures 

(a)  General  Rule.  Evidence  obtained  from  reasonable  seizures  is  admissible  at  trial  when  relevant  and  not  otherwise 
inadmissible  under  these  rules  or  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces. 

(b)  Apprehension.  Apprehension  is  governed  by  R.C.M.  302. 

(c)  Seizure  of  Property  or  Evidence. 

(1)  Based  on  Probable  Cause.  Evidence  is  admissible  when  seized  based  on  a  reasonable  belief  that  the 
property  or  evidence  is  an  unlawful  weapon,  contraband,  evidence  of  crime,  or  might  be  used  to  resist  apprehension 
or  to  escape. 

(2)  Abandoned  Property.  Abandoned  property  may  be  seized  without  probable  cause  and  without  a  search 
warrant  or  search  authorization.  Such  seizure  may  be  made  by  any'  person. 

(3)  Consent.  Property'  or  evidence  may  be  seized  with  consent  consistent  with  the  requirements  applicable  to 
consensual  searches  under  Mil.  R.  Evid.  314. 

(4)  Government  Property.  Government  property'  may  be  seized  without  probable  cause  and  without  a  search 
warrant  or  search  authorization  by  any  person  listed  in  subdivision  (d).  unless  the  person  to  whom  the  property  is 
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issued  or  assigned  has  a  reasonable  expectation  of  privacy  therein,  as  provided  in  Mil.  R.  Evid.  3 14(d),  at  the  time  of 
the  seizure.  . 

(5)  Other  Property.  Property  or  evidence  not  included  in  subdivisions  (c)(l  )-(4)  may  be  seized  for  use  in 
evidence  by  any  person  listed  in  subdivision  (d)  if: 

(A)  Authorization.  The  person  is  authorized  to  seize  the  property  or  evidence  by  a  search  warrant  or  a 
search  authorization  under  Mil.  R.  Evid.  315; 

(B)  Exigent  Circumstances.  The  person  has  probable  cause  to  seize  the  property'  or  evidence  and  under  Mil. 
R.  Evid.  315(g)  a  search  warrant  or  .carch  authorization  is  not  required:  or 

(C)  Plain  Vmv.  The  person  while  in  the  course  of  otherwise  lawful  activity  observes  in  a  reasonable 
fashion  property  or  evidence  that  the  person  has  probable  cause  to  seize. 

(6)  Temporary  Detention.  Nothing  in  this  rule  prohibits  temporary  detention  of  property'  on  less  than  probable 
cause  when  authorized  under  the  Constitution  of  the  United  States. 

(d)  Who  May  Seize.  Any  commissioned  officer,  warrant  officer,  petty  officer,  noncommissioned  officer,  and.  when 
in  the  execution  of  guard  or  police  duties,  any  criminal  investigator,  member  of  the  Air  Force  security  forces, 
military  police,  or  shore  patrol,  or  individual  designated  by  proper  authority'  to  perform  guard  or  police  duties,  or  any 
agent  of  any  such  person,  may  seize  property  pursuant  to  this  rule. 

(e)  Other  Seizures.  Evidence  obtained  from  a  seizure  not  addressed  in  this  rule  is  admissible  provided  that  its  seizure 
was  permissible  under  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces. 

Rule  317.  Interception  of  Wire  and  Oral  Communications 

(a)  General  Rule.  Wire  or  oral  communications  constitute  evidence  obtained  as  a  result  of  an  unlawful  search  or 
seizure  within  the  meaning  of  Mil.  R.  Evid.  311  when  such  evidence  must  be  excluded  under  the  Fourth  Amendment 
to  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces  or  if  such  evidence  must  be 
excluded  under  a  federal  statute  applicable  to  members  of  the  armed  forces. 

(b)  When  Authorized  by  Court  Order.  Evidence  from  the  interception  of  wire  or  oral  communications  is  admissible 
when  authorized  pursuant  to  an  application  to  a  federal  judge  of  competent  junsdiction  under  the  provisions  of  a 
federal  statute. 

(c)  Regulations.  Norwithstanding  any'  other  provision  of  these  rules,  evidence  obtained  by  members  of  the  armed 
forces  or  their  agents  through  interception  of  wire  or  oral  communications  for  law  enforcement  purposes  is  not 
admissible  unless  such  interception: 

(1)  takes  place  in  the  United  States  and  is  authorized  under  subdivision  (b); 

(2)  takes  place  outside  the  United  States  and  is  authorized  under  regulations  issued  by  the  Secretary  of  Defense 
or  the  Secretary  concerned;  or 

(3)  is  authorized  under  regulations  issued  by  the  Secretary  of  Defense  or  the  Secretary'  concerned  and  is  not 
unlawful  under  applicable  federal  statutes. 

Rule  321.  Eyewitness  Identification 

(a)  General  Rule.  Testimony  concerning  a  relevant  out-of-coun  identification  by  any  person  is  admissible,  subject  to 
an  appropriate  objection  under  this  rule,  if  such  testimony  is  otherwise  admissible  under  these  rules.  The  witness 
making  the  identification  and  any  person  who  has  observed  the  previous  identification  may  testify  concerning  it. 
When  in  testimony  a  witness  identifies  the  accused  as  being,  or  not  being,  a  participant  in  an  offense  or  makes  any 
other  relevant  identification  concerning  a  person  in  the  courtroom,  evidence  that  on  a  previous  occasion  the  witness 
made  a  similar  identification  is  admissible  to  corroborate  the  witness's  testimony  as  to  identity  even  if  the  credibility 
of  the  witness  has  not  been  attacked  directly,  subject  to  appropriate  objection  under  this  rule. 

(b)  When  Inadmissible.  An  identification  of  the  accused  as  being  a  participant  in  an  offense,  whether  such 
identification  is  made  at  the  trial  or  otherwise,  is  inadmissible  against  the  accused  if: 

(1)  The  identification  is  the  result  of  an  unlawful  lineup  or  other  unlawful  identification  process,  as  defined  in 
subdivision  (c),  conducted  by  the  United  States  or  other  domestic  authorities  and  the  accused  makes  a  timely  motion 
to  suppress  or  an  objection  to  the  evidence  under  this  rule;  or 

(2)  Exclusion  of  the  evidence  is  required  by  the  Due  Process  Clause  of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States  as  applied  to  members  of  the  armed  forces.  Evidence  other  than  an  identification  of  the  accused 
that  is  obtained  as  a  result  of  the  unlawful  lineup  or  unlawful  identification  process  is  inadmissible  against  the 
accused  if  the  accused  makes  a  timely  motion  to  suppress  or  an  objection  to  the  evidence  under  this  rule  and  if 
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exclusion  of  the  evidence  is  required  under  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed 
forces. 

(c)  Unlawful  Lineup  or  Identification  Process. 

(1 )  Unreliable.  A  lineup  or  other  identification  process  is  unreliable,  and  therefore  unlawful,  if  the  lineup  or 
other  identification  process  is  so  suggestive  as  to  create  a  substantial  likelihood  of  misidentification. 

(2)  In  Violation  of  Right  to  Counsel.  A  lineup  is  unlawful  if  it  is  conducted  in  violation  of  the  accused's  rights  to* 
counsel. 

(A)  Military  Lineups.  An  accused  or  suspect  is  entitled  to  counsel  if.  after  preferral  of  charges  or  imposition 
of  pretrial  restraint  under  R.C.M.  304  for  the  offense  under  investigation,  the  accused  is  required  by  persons  subject 
to  the  code  or  their  agents  to  participate  in  a  lineup  for  the  purpose  of  identification.  When  a  person  entitled  to 
counsel  under  this  rule  requests  counsel,  a  judge  advocate  or  a  person  certified  in  accordance  with  Article  27(b)  will 
be  provided  by  the  United  States  at  no  expense  to  the  accused  or  suspect  and  without  regard  to  indigency  or  lack 
thereof  before  the  lineup  may  proceed.  The  accused  or  suspect  may  waive  the  rights  provided  in  this  rule  if  the 
waiver  is  freely,  knowingly,  and  intelligently  made. 

(B)  Nonmilitary  Lineups.  When  a  person  subject  to  the  code  is  required  to  participate  in  a  lineup  for 
purposes  of  identification  by  an  official  or  agent  of  the  United  States,  of  the  District  of  Columbia,  or  of  a  State. 
Commonwealth,  or  possession  of  the  United  States,  or  any  political  subdivision  of  such  a  State.  Commonwealth,  or 
possession,  and  the  provisions  of  subdivision  (c)(2)(A)  do  not  appl) .  the  person's  entitlement  to  counsel  and  the 
validity  of  any  waiver  of  applicable  rights  will  be  determined  by  the  principles  of  law  generally  recognized  in  the 
trial  of  criminal  cases  in  the  United  States  district  courts  involving  similar  lineups. 

(d)  Motions  to  Suppress  and  Objections. 

( 1 )  Disclosure.  Prior  to  arraignment,  the  prosecution  must  disclose  to  the  defense  all  evidence  of.  or  derived 
from,  a  prior  identification  of  the  accused  as  a  lineup  or  other  identification  process  that  it  intends  to  offer  into 
evidence  against  the  accused  at  trial. 

(2)  Time  Requirement.  When  such  evidence  has  been  disclosed,  any  motion  to  suppress  or  objection  under  this 
rule  must  be  made  by  the  defense  prior  to  submission  of  a  plea.  In  the  absence  of  such  motion  or  objection,  the 
defense  may  not  raise  the  issue  at  a  later  time  except  as  permitted  by  the  militaiy'  judge  for  good  cause  shown. 

Failure  to  so  move  constitutes  a  waiver  of  the  motion  or  objection. 

(3)  Continuing  Duty  .  If  the  prosecution  intends  to  offer  such  evidence  and  the  evidence  was  not  disclosed  prior 
to  arraignment,  the  prosecution  must  provide  timely  notice  to  the  military  judge  and  counsel  for  the  accused.  The 
defense  may  enter  an  objection  at  that  time  and  the  military' judge  may  make  such  orders  as  are  required  in  the 
interests  of  justice. 

(4)  Specificity  The  militan  judge  may  require  the  defense  to  specify  the  grounds  upon  which  the  defense 
moves  to  suppress  or  object  to  evidence.  If  defense  counsel,  despite  the  exercise  of  due  diligence,  has  been  unable  to 
interview  adequately  those  persons  involved  in  the  lineup  or  other  identification  process,  the  militaiy  judge  may 
enter  any  order  required  by  the  interests  of  justice,  including  authorization  for  the  defense  to  make  a  general  motion 
to  suppress  or  a  general  objection. 

(5)  Defense  Evidence.  The  defense  may  present  evidence  relevant  to  the  issue  of  the  admissibility  of  evidence  as 
to  which  there  has  been  an  appropriate  motion  or  objection  under  this  rule.  An  accused  may  testify  for  the  limited 
purpose  of  contesting  the  legalit)'  of  the  lineup  or  identification  process  giving  rise  to  the  challenged  evidence.  Prior 
to  the  introduction  of  such  testimony  by  the  accused,  the  defense  must  inform  the  military  judge  that  the  testimony  is 
offered  under  subdivision  (d).  When  the  accused  testifies  under  subdivision  (d),  the  accused  may  be  cross-examined 
only  as  to  the  matter  on  which  he  or  she  testifies.  Nothing  said  by  the  accused  on  either  direct  or  cross-examination 
may  be  used  against  the  accused  for  any  purpose  other  than  in  a  prosecution  for  perjuiy,  false  swearing,  or  the 
making  of  a  false  official  statement. 

(6)  Burden  and  Standard  of  Proof.  When  the  defense  has  raised  a  specific  motion  or  objection  under 
subdivision  (d)(3).  the  burden  on  the  prosecution  extends  only  to  the  grounds  upon  which  the  defense  moved  to 
suppress  or  object  to  the  evidence. 

(A)  Right  to  Counsel. 

(i)  Initial  Isolation  of  Right  to  Counsel  at  a  Lineup.  When  the  accused  raises  the  right  to  presence  of 
counsel  under  this  rule,  the  prosecution  must  prove  by  a  preponderance  of  the  evidence  that  counsel  was  present  at 
the  lineup  or  that  the  accused,  having  been  advised  of  the  right  to  the  presence  of  counsel,  voluntarily  and 
intelligently  waived  that  right  prior  to  the  lineup. 

(ii)  Identification  Subsequent  to  a  Lineup  Conducted  in  Violation  of  the  Right  to  Counsel.  When  the 
military  judge  determines  that  an  identification  is  the  result  of  a  lineup  conducted  without  the  presence  of  counsel  or 
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an  appropriate  waiver,  any  later  identification  by  one  present  at  such  unlawful  lineup  is  also  a  result  thereof  unless 
the  military' judge  determines  that  the  contrary  has  been  shown  by  clear  and  convincing  evidence. 

(B)  Unreliable  Identification. 

(i)  Initial  Unreliable  Identification.  When  an  objection  raises  the  issue  of  an  unreliable  identification, 
the  prosecution  must  prove  by  a  preponderance  of  the  evidence  that  the  identification  was  reliable  under  the 
circumstances. 

(ii)  Identification  Subsequent  to  an  Unreliable  Identification.  When  the  military  judge  determines  that 
an  identification  is  the  result  of  an  unreliable  identification,  a  later  identification  may  be  admitted  if  the  prosecution 
proves  by  clear  and  convincing  evidence  that  the  later  identification  is  not  the  result  of  the  inadmissible 
identification. 

(7)  Rulings.  A  motion  to  suppress  or  an  objection  to  evidence  made  prior  to  plea  under  this  rule  will  be  ruled 
upon  prior  to  plea  unless  the  military  judge,  for  good  cause,  orders  that  it  be  deferred  for  determination  at  the  trial  of 
the  general  issue  or  until  after  findings,  but  no  such  determination  will  be  deferred  if  a  party's  right  to  appeal  the 
ruling  is  affected  adversely.  Where  factual  issues  are  involved  in  ruling  upon  such  motion  or  objection,  the  military 
judge  will  state  his  or  her  essential  findings  of  fact  on  the  record. 

(e)  Effect  of  Guilty'  Pleas.  Except  as  otherwise  expressly  provided  in  R.C.M.  910(aX2),  a  plea  of  guilty  to  an  offense 
that  results  in  a  finding  of  guilty  waives  all  issues  under  this  rule  with  respect  to  that  offense  whether  or  not  raised 
prior  to  the  plea. 

Rule  401.  Test  for  Relevant  Evidence 

Evidence  is  relevant  if: 

(a)  it  has  any  tendency  to  make  a  fact  more  or  less  probable  than  it  would  be  without  the  evidence;  and 

(b)  the  fact  is  of  consequence  in  determining  the  action. 

Rule  402.  General  Admissibility  of  Relevant  Evidence 

(a)  Relevant  evidence  is  admissible  unless  any  of  the  following  provides  otherwise: 

( 1 )  the  United  States  Constitution  as  it  applies  to  members  of  the  armed  forces ; 

(2)  a  federal  statute  applicable  to  trial  by  courts-martial; 

(3)  these  rules;  or 

(4)  this  Manual. 

(b)  Irrelevant  evidence  is  not  admissible. 

Rule  403.  Excluding  Relevant  Evidence  for  Prejudice,  Confusion,  Waste  of  Time,  or  Other  Reasons 

The  military  judge  may  exclude  relevant  evidence  if  its  probative  value  is  substantially  outweighed  by  a  danger  of 
one  or  more  of  the  following:  unfair  prejudice,  confusing  the  issues,  misleading  the  members,  undue  delay,  wasting 
time,  or  needlessly  presenting  cumulative  evidence. 

Rule  404.  Character  Evidence;  Crimes  or  Other  Acts 

(a)  Character  Evidence. 

( 1 )  Prohibited  Uses.  Evidence  of  a  person’s  character  or  character  trait  is  not  admissible  to  prove  that  on  a 
particular  occasion  the  person  acted  in  accordance  with  the  character  or  trait. 

(2)  Exceptions  for  an  Accused  or  Victim. 

(A)  The  accused  may  offer  evidence  of  the  accused's  pertinent  trait,  and  if  the  evidence  is  admitted,  the 
prosecution  may  offer  evidence  to  rebut  it. 

(B)  Subject  to  the  limitations  in  Mil.  R.  Evid.  412,  the  accused  may  offer  evidence  of  an  alleged  victim's 
pertinent  trait,  and  if  the  evidence  is  admitted,  the  prosecution  may: 

(i)  offer  evidence  to  rebut  it;  and 

(ii)  offer  evidence  of  the  accused's  same  trait;  and 

(C)  in  a  homicide  or  assault  case,  the  prosecution  may  offer  evidence  of  the  alleged  victim's  trait  of 
peacefulness  to  rebut  evidence  that  the  victim  was  the  first  aggressor. 

(3 )  Exceptions  for  a  Witness.  Evidence  of  a  witness's  character  may  be  admitted  under  Mil  R.  Evid.  607,  608, 
and  609. 


16 


29576 


Federal  Register /Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Presidential  Documents 


Cb)  Crimes.  Wrongs,  or  Other  Acts. 

( 1 )  Prohibited  Uses.  Evidence  of  a  crime,  wong,  or  other  act  is  not  admissible  to  prove  a  person's  character  in 
order  to  show  that  on  a  particular  occasion  the  person  acted  in  accordance  with  the  character. 

(2)  Permitted  Uses:  Notice.  This  evidence  may  be  admissible  for  another  purpose,  such  as  proving  motive, 
opportunity  ,  intent,  preparation,  plan,  knowledge,  identity  ,  absence  of  mistake,  or  lack  of  accident.  On  request  b>' 
the  accused,  the  prosecution  must: 

(A)  provide  reasonable  notice  of  the  general  nature  of  any  such  evidence  that  the  prosecution  intends  to 
offer  at  trial;  and 

(B)  do  so  before  trial  -  or  during  trial  if  the  military'  judge,  for  good  cause,  excuses  lack  of  pretrial  notice. 

Rule  405.  Methods  of  Proving  Character 

(a)  By  Reputation  or  Opinion.  When  evidence  of  a  person's  character  or  character  trait  is  admissible,  it  may  be 
proved  by  testimony  about  the  person's  reputation  or  by  testimony  in  the  form  of  an  opinion.  On  cross-examination 
of  the  character  witness,  the  military'  judge  may  allow  an  inquiry  into  relevant  specific  instances  of  the  person's 
condua. 

Cb)  By  Specific  Instances  of  Conduct.  When  a  person's  character  or  character  trait  is  an  essential  element  of  a  charge, 
claim,  or  defense,  the  character  or  trait  may  also  be  proved  by  relevant  specific  instances  of  the  person's  conduct. 

(c)  By  Affidavit.  The  defense  may  introduce  affidavits  or  other  written  statements  of  persons  other  than  the  accused 
concerning  the  character  of  the  accused.  If  the  defense  introduces  affidavits  or  other  written  statements  under  this 
subdivision,  the  prosecution  may,  in  rebuttal,  also  introduce  affidavits  or  other  written  statements  regarding  the 
character  of  the  accused.  Evidence  of  this  type  may  be  introduced  by  the  defense  or  prosecution  only  if,  aside  from 
being  contained  in  an  affidavit  or  other  written  statement,  it  would  otherwise  be  admissible  under  these  rules. 

(d)  Definitions.  “Reputation”  means  the  estimation  in  which  a  person  generally  is  held  in  the  community  in  which 
the  person  lives  or  pursues  a  business  or  profession.  “Community”  in  the  armed  forces  includes  a  post,  camp,  ship, 
station,  or  other  military  organization  regardless  of  size. 

Rule  406.  Habit;  Routine  Practice 

Evidence  of  a  person's  habit  or  an  organization's  routine  practice  may  be  admitted  to  prove  that  on  a  particular 
occasion  the  person  or  organization  acted  in  accordance  with  the  habit  or  routine  practice.  The  military  judge  may 
admit  this  evidence  regardless  of  whether  it  is  corroborated  or  whether  there  was  an  eyewitness. 

Rule  407.  Subsequent  Remedial  Measures 

(a)  When  measures  are  taken  that  would  have  made  an  earlier  injury  or  harm  less  likely  to  occur,  evidence  of  the 
subsequent  measures  is  not  admissible  to  prove: 

(1)  negligence; 

(2)  culpable  conduct; 

(3)  a  defect  in  a  product  or  its  design;  or 

(4)  a  need  for  a  warning  or  instruction. 

(b)  The  military  judge  may  admit  this  evidence  for  another  purpose,  such  as  impeachment  or  -  if  disputed  - 
proving  ownership,  control,  or  the  feasibility  of  precautionary  measures. 

Rule  408.  Compromise  Offers  and  Negotiations 

(a)  Prohibited  Uses.  Evidence  of  the  following  is  not  admissible  -  on  behalf  of  any  party  -  either  to  prove  or 
disprove  the  validity'  or  amount  of  a  disputed  claim  or  to  impeach  by  a  prior  inconsistent  statement  or  a 
contradiction: 

(1 )  furnishing,  promising,  or  offering  -  or  accepting,  promising  to  accept,  or  offering  to  accept  -  a  valuable 
consideration  in  order  to  compromise  the  claim;  and 

(2)  conduct  or  a  statement  made  during  compromise  negotiations  about  the  claim  -  except  when  the 
negotiations  related  to  a  claim  by  a  public  office  in  the  exercise  of  its  regulatory ,  investigative,  or  enforcement 
authority'. 

(b)  Exceptions.  The  military  judge  may  admit  this  evidence  for  another  purpose,  such  as  proving  witness  bias  or 
prejudice,  negating  a  contention  of  undue  delay,  or  proving  an  effort  to  obstruct  a  criminal  investigation  or 
prosecution. 
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Rule  409.  Offers  to  Pay  Medical  and  Similar  Expenses 

Evidence  of  furnishing,  promising  to  pay,  or  offering  to  pay  medical,  hospital,  or  similar  expenses  resulting  from  an 
injur>  is  not  admissible  to  prove  liability  for  the  injury . 

Rule  410.  Pleas,  Plea  Discussions,  and  Related  Statements 

(a)  Prohibited  Uses.  Evidence  of  the  following  is  not  admissible  against  the  accused  who  made  the  plea  or 
participated  in  the  plea  discussions; 

( 1)  a  guilty  piea  that  was  later  withdrawn; 

(2)  a  nolo  contendere  plea; 

(3)  any  statement  made  in  the  course  of  any  judicial  inquiiy  regarding  either  of  the  foregoing  pleas;  or 

(4)  any  statement  made  during  plea  discussions  with  the  convening  authority,  staff  judge  advocate,  trial  counsel 
or  other  counsel  for  the  government  if  the  discussions  did  not  result  in  a  guilty  plea  or  they  resulted  in  a  later- 
withdrawn  guilty  plea. 

( b)  Exceptions.  The  military  judge  may  admit  a  statement  described  in  subdivision  (aX3 )  or  (a)(4); 

( 1 )  when  another  statement  made  during  the  same  plea  or  plea  discussions  has  been  introduced,  if  in  fairness  the 
statements  ought  to  be  considered  together;  or 

(2)  in  a  proceeding  for  perjury  or  false  statement,  if  the  accused  made  the  statement  under  oath,  on  the  record, 
and  with  counsel  present. 

(c)  Request  for  Administrative  Disposition.  A  ‘‘statement  made  during  plea  discussions’’  includes  a  statement  made 
by  the  accused  solely  for  the  purpose  of  requesting  disposition  under  an  authorized  procedure  for  administrative 
action  in  lieu  of  trial  by  court-martial;  “on  the  record’’  includes  the  written  statement  submitted  by  the  accused  in 
furtherance  of  such  request. 

Rule  41 1 .  Liability  Insurance 

Evidence  that  a  person  was  or  was  not  insured  against  liability  is  not  admissible  to  prove  whether  the  person  acted 
negligently  or  otherwise  wrongfully.  The  military  judge  may  admit  this  evidence  for  another  purpose,  such  as 
proving  wimess  bias  or  prejudice  or  proving  agency ,  ownership,  or  control. 

Rule  412.  Sex  Offense  Cases:  The  Victim's  Sexual  Behavior  or  Predisposition 

[No  change  to  current  version  of  M.R.E.  412] 

Rule  413.  Similar  Crimes  in  Sexual  Offense  Cases 

(a)  Permitted  Uses.  In  a  court-martial  proceeding  for  a  sexual  offense,  the  military  judge  may  admit  evidence  that 
the  accused  committed  any  other  sexual  offense.  The  evidence  may  be  considered  on  any  matter  to  which  it  is 
relevant. 

(b)  Disclosure  to  the  Accused.  If  the  prosecution  intends  to  offer  this  evidence,  the  prosecution  must  disclose  it  to 
the  accused,  including  any  witnesses’  statements  or  a  summary  of  the  expected  testimony  .  The  prosecution  must  do 
so  at  least  5  days  prior  to  entry  of  pleas  or  at  a  later  time  that  the  military'  judge  allows  for  good  cause. 

(c)  Effect  on  Other  Rules.  This  rule  does  not  limit  the  admission  or  consideration  of  evidence  under  any  other  rule. 

(d)  Definition.  As  used  in  this  rule,  “sexual  offense’’  means  an  offense  punishable  under  the  Uniform  Code  of 
Military  Justice,  or  a  crime  under  federal  or  state  law  (as  “state”  is  defined  in  18  U.S.C.  §  513),  involving. 

(1 )  any  conduct  prohibited  by  Article  120; 

(2)  any  conduct  prohibited  by  18  U.S.C.  chapter  109A; 

(3  )  contact,  without  consent,  between  any  part  of  the  accused's  body  ,  or  an  object  held  or  controlled  by  the 
accused,  and  another  person's  genitals  or  anus: 

(4)  contact,  without  consent,  between  the  accused's  genitals  or  anus  and  any  part  of  another  person's  body; 

(5)  contact  with  the  aim  of  deriving  sexual  pleasure  or  gratification  from  inflicting  death,  bodily  injury ,  or 
physical  pain  on  another  person;  or 

(6)  an  attempt  or  conspiracy  to  engage  in  conduct  described  in  subdivisions  (d)(l)-(5). 
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Rule  414.  Similar  Crimes  in  Child-Molestation  Cases 

(a)  Permitted  Uses.  In  a  court-martial  proceeding  in  which  an  accused  is  charged  with  an  act  of  child  molestation, 
the  militar>’ judge  may  admit  evidence  that  the  accused  committed  any  other  offense  of  child  molestation.  The 
evidence  may  be  considered  on  an>’  matter  to  which  it  is  relevant. 

(b)  Disclosure  to  the  Accused.  If  the  prosecution  intends  to  offer  this  evidence,  the  prosecution  must  disclose  it  to 
the  accused,  including  witnesses'  statements  or  a  summary'  of  the  expected  testimony.  The  prosecution  must  do  so  at 
least  5  days  prior  to  entry  of  pleas  or  at  a  later  time  that  the  militaiy'  judge  allows  for  good  cause. 

(c)  Effect  on  Other  Rules.  This  rule  does  not  limit  the  admission  or  consideration  of  evidence  under  any  other  rule. 

(d)  Definitions.  As  used  in  this  rule; 

(11  “Child”  means  a  person  below  the  age  of  16;  and 

(2)  “Child  molestation”  means  an  offense  punishable  under  the  Uniform  Code  of  Military  Justice,  or  a  crime 
under  federal  law  or  under  state  law  (as  “state”  is  defined  in  18  U.S.C.  §  513),  that  involves; 

(A)  any  conduct  prohibited  by  Article  120  and  committed  with  a  child; 

(B)  any  conduct  prohibited  by  18  U.S.C.  chapter  109A  and  committed  with  a  child; 

(C)  any  conduct  prohibited  by  18  U.S.C.  chapter  110; 

(D)  contact  between  any  part  of  the  accused's  body,  or  an  object  held  or  controlled  by  the  accused,  and  a 
child's  genitals  or  anus; 

(E)  contact  between  the  accused's  genitals  or  anus  and  any  part  of  a  child's  body; 

(F)  contact  with  the  aim  of  deriving  sexual  pleasure  or  gratification  from  inflicting  death,  bodily  injury,  or 
physical  pain  on  a  child;  or 

(G)  an  attempt  or  conspiracy  to  engage  in  conduct  described  in  subdivisions  (d)(2XA)-(F). 

Rule  501.  Privilege  in  General 

(a)  A  person  may  not  claim  a  privilege  with  respect  to  any  matter  except  as  required  by  or  provided  for  in; 

( 1 )  the  United  States  Constitution  as  applied  to  members  of  the  armed  forces; 

(2)  a  federal  statute  applicable  to  trials  by  courts-martial; 

(3)  these  rules; 

(4)  this  Manual;  or 

(4)  the  principles  of  common  law  generally  recognized  in  the  trial  of  criminal  cases  in  the  United  States  district 
courts  under  rule  501  of  the  Federal  Rules  of  Evidence,  insofar  as  the  application  of  such  principles  in  trials  by 
courts-martial  is  practicable  and  not  contrary  to  or  inconsistent  with  the  Uniform  Code  of  Military  Justice,  these 
rules,  or  this  Manual. 

(b)  A  claim  of  privilege  includes,  but  is  not  limited  to.  the  assertion  by  any  person  of  a  privilege  to: 

( 1 )  refuse  to  be  a  wimess; 

(2)  refuse  to  disclose  any  matter; 

(3)  refuse  to  produce  any  object  or  writing;  or 

(4)  prevent  another  from  being  a  witness  or  disclosing  any  matter  or  producing  any  object  or  writing. 

(c)  The  term  “person”  includes  an  appropriate  representative  of  the  Federal  Government,  a  State,  or  political 
subdivision  thereof,  or  any  other  entity  claiming  to  be  the  holder  of  a  privilege. 

(d)  Notwithstanding  any  other  provision  of  these  rules,  information  not  otherwise  privileged  does  not  become 
privileged  on  the  basis  that  it  was  acquired  by  a  medical  officer  or  civilian  physician  in  a  professional  capacity . 

Rule  502.  Lawyer-Client  Privilege 

(a)  General  Rule.  A  client  has  a  privilege  to  refuse  to  disclose  and  to  prevent  any  other  person  from  disclosing 
confidential  communications  made  for  the  purpose  of  facilitating  the  rendition  of  professional  legal  services  to  the 
client; 

(1 )  between  the  client  or  the  client  s  representative  and  the  lawyer  or  the  lawyer's  representative; 

(2)  between  the  lawyer  and  the  lawyer’s  representative; 

(3)  by  the  client  or  the  client’ s-lawyer  to  a  lawyer  representing  another  in  a  matter  of  common  interest; 

(4)  between  representatives  of  the  client  or  between  the  client  and  a  representative  of  the  client;  or 

(5)  between  lawyers  representing  the  client. 

(b)  Definitions.  As  used  in  this  rule: 
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( 1 )  “Client  ■  means  a  person,  public  officer,  corporation,  association,  organization,  or  other  entity ,  either  public  ' 
or  private,  who  receives  professional  legal  services  from  a  lawyer,  or  who  consults  a  lawyer  with  a  view'  to  obtaining 
professional  legal  services  from  the  lawyer. 

(2)  “Lawyer’'  means  a  person  authorized,  or  reasonably  believed  by  the  client  to  be  authorized,  to  practice  law; 
or  a  member  of  the  armed  forces  detailed,  assigned,  or  otherwise  provided  to  represent  a  person  in  a  court-martial 
case  or  in  any  military  investigation  or  proceeding.  The  term  “lawyer’’  does  not  include  a  member  of  the  armed 
forces  serving  in  a  capacity  other  than  as  a  judge  advocate,  legal  officer,  or  law  specialist  as  defined  in  Article  1, 
unless  the  member: 

(A)  is  detailed,  assigned,  or  otherwise  provided  to  represent  a  person  in  a  court-martial  case  or  in  any 
military  investigation  or  proceeding; 

(B)  is  authorized  by  the  armed  forces,  or  reasonably  believed  by  the  client  to  be  authorized,  to  render 
professional  legal  services  to  members  of  the  armed  forces;  or 

(C)  is  authorized  to  practice  law  and  renders  professional  legal  services  during  off-duty  employment. 

(3)  “Lawyer's  representative’’  means  a  person  employed  by  or  assigned  to  assist  a  lawyer  in  providing 
professional  legal  services. 

(4)  A  communication  is  “confidential’'  if  not  intended  to  be  disclosed  to  third  persons  other  than  those  to  whom 
disclosure  is  in  furtherance  of  the  rendition  of  professional  legal  services  to  the  client  or  those  reasonably  necessary 
for  the  transmission  of  the  communication. 

(c)  Who  May  Claim  the  Privilege.  The  privilege  may  be  claimed  by  the  client,  the  guardian  or  conservator  of  the 
client,  the  personal  representative  of  a  deceased  client,  or  the  successor,  trustee,  or  similar  representative  of  a 
corporation,  association,  or  other  organization,  whether  or  not  in  existence.  The  lawwer  or  the  lawyer’s 
representative  who  received  the  communication  may  claim  the  privilege  on  behalf  of  the  client.  The  authority  of  the 
lawyer  to  do  so  is  presumed  in  the  absence  of  evidence  to  the  contrary . 

(d)  Exceptions.  There  is  no  privilege  under  this  rule  under  any  of  the  following  circumstances: 

( 1 )  Crime  or  Fraud.  If  the  communication  clearly  contemplated  the  future  commission  of  a  fraud  or  crime  or  if 
services  of  the  lawyer  were  sought  or  obtained  to  enable  or  aid  anyone  to  commit  or  plan  to  commit  what  the  client 
knew  or  reasonably  should  have  known  to  be  a  crime  or  fraud; 

(2)  Claimants  through  Same  Deceased  Client.  As  to  a  communication  relevant  to  an  issue  between  parties  who 
claim  through  the  same  deceased  client,  regardless  of  whether  the  claims  are  by  testate  or  intestate  succession  or  by 
inter  vivos  transaction; 

(3)  Breach  of  Duty  by  Lawyer  or  Client.  As  to  a  communication  relevant  to  an  issue  of  breach  of  duty  by  the 
lawyer  to  the  client  or  by  the  client  to  the  lawyer; 

(4)  Document  Attested  by  the  Lawyer.  As  to  a  communication  relevant  to  an  issue  concerning  an  attested 
document  to  which  the  lawyer  is  an  attesting  wimess;  or 

(5)  Joint  Clients.  As  to  a  communication  relevant  to  a  matter  of  common  interest  between  two  or  more  clients  if 
the  communication  was  made  by  any  of  them  to  a  lawyer  retained  or  consulted  in  common,  when  offered  in  an 
action  between  any  of  the  clients. 

Rule  503.  Communications  to  Clergy 

(a)  General  Rule.  A  person  has  a  privilege  to  refuse  to  disclose  and  to  prevent  another  from  disclosing  a  confidential 
communication  by  the  person  to  a  clergyman  or  to  a  clergyman’s  assistant,  if  such  communication  is  made  either  as 
a  formal  act  of  religion  or  as  a  matter  of  conscience. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  “Clergyman’’  means  a  minister,  priest,  rabbi,  chaplain,  or  other  similar  functionary  of  a  religious 
organization,  or  an  individual  reasonably  believed  to  be  so  by  the  person  consulting  the  clergyman. 

(2)  “Clergyman’s  assistant’’  means  a  person  employed  by  or  assigned  to  assist  a  clergyman  in  his  capacity  as  a 
spiritual  advisor. 

(3)  A  communication  is  “confidential’’  if  made  to  a  clergyman  in  the  clergyman’s  capacity  as  a  spiritual  adviser 
or  to  a  clergyman’s  assistant  in  the  assistant’s  official  capacity  and  is  not  intended  to  be  disclosed  to  third  persons 
other  than  those  to  whom  disclosure  is  in  furtherance  of  the  purpose  of  the  communication  or  to  those  reasonably 
necessary  for  the  transmission  of  the  communication.’’ 

(c)  Who  May  Claim  the  Privilege.  The  privilege  may  be  claimed  by  the  person,  guardian,  or  conservator,  or  by  a 
personal  representative  if  the  person  is  deceased.  The  clergyman  or  clergyman’s  assistant  who  received  the 
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communication  may  claim  the  privilege  on  behalf  of  the  person.  The  authority  of  the  clergyman  or  clergyman's 
assistant  to  do  so  is  presumed  in  the  absence  of  evidence  to  the  contrary. 

Rule  504.  Husband-Wife  Privilege 

(a)  Spousal  Incapacity.  A  person  has  a  privilege  to  refuse  to  testify  against  his  or  her  spouse. 

(b)  Confidential  Communication  Made  During  the  Marriage. 

(1 )  General  Rule.  A  person  has  a  privilege  during  and  after  the  marital  relationship  to  refuse  to  disclose,  and  to 
prevent  another  from  disclosing,  any  confidential  communication  made  to  the  spouse  of  the  person  while  the>'  were 
husband  and  wife  and  not  separated  as  provided  b}’  law. 

(2)  Definition.  As  used  in  this  rule,  a  communication  is  “confidential”  if  made  privately  by  any  person  to  the 
spouse  of  the  person  and  is  not  intended  to  be  disclosed  to  third  persons  other  than  those  reasonably  necessary  for 
transmission  of  the  communication. 

(3)  Who  May  Claim  the  Privilege.  The  privilege  may  be  claimed  by  the  spouse  who  made  the  communication  or 
by  the  other  spouse  on  his  or  her  behalf  The  authority  of  the  latter  spouse  to  do  so  is  presumed  in  the  absence  of 
evidence  of  a  waiver.  The  privilege  will  not  prevent  disclosure  of  the  communication  at  the  request  of  the  spouse  to 
whom  the  communication  was  made  if  that  spouse  is  an  accused  regardless  of  whether  the  spouse  who  made  the 
communication  objects  to  its  disclosure. 

(c)  Exceptions. 

(1)  To  Spousal  Incapacity’  Only.  There  is  no  privilege  under  subdivision  (a)  when,  at  the  time  the  testimony  of 
one  of  the  parties  to  the  marriage  is  to  be  introduced  in  evidence  against  the  other  party ,  the  parties  are  divorced  or 
the  marriage  has  been  annulled. 

(21  To  Spousal  IncapaciP’  and  Confidential  Communications.  There  is  no  privilege  under  subdivisions  (a)  or 
(b): 

(A)  In  proceedings  in  which  one  spouse  is  charged  with  a  crime  against  the  person  or  property'  of  the  other 
spouse  or  a  child  of  either,  or  with  a  crime  against  the  person  or  property'  of  a  third  person  committed  in  the  course 
of  committing  a  crime  against  the  other  spouse; 

(B)  When  the  marital  relationship  was  entered  into  with  no  intention  of  the  parties  to  live  together  as 
spouses,  but  only  for  the  purpose  of  using  the  purported  marital  relationship  as  a  sham,  and  with  respect  to  the 
privilege  in  subdivision  (a),  the  relationship  remains  a  sham  at  the  time  the  testimony  or  statement  of  one  of  the 
parties  is  to  be  introduced  against  the  other;  or  with  respect  to  the  privilege  in  subdivision  (b),  the  relationship  was  a 
sham  at  the  time  of  the  communication;  or 

(C)  In  proceedings  in  which  a  spouse  is  charged,  in  accordance  with  Article  133  or  134,  with  importing  the 
other  spouse  as  an  alien  for  prostitution  or  other  immoral  purpose  in  violation  of  18  U.S.C.  §1328;  with  transporting 
the  other  spouse  in  interstate  commerce  for  immoral  purposes  or  other  offense  in  violation  of  18  L'.S.C.  §§  2421- 
2424;  or  with  violation  of  such  other  similar  statutes  under  which  such  privilege  may  not  be  claimed  in  the  trial  of 
criminal  cases  in  the  United  States  district  courts. 

(D)  Where  both  parties  have  been  substantial  participants  in  illegal  activity ,  those  communications  between 
the  spouses  during  the  marriage  regarding  the  illegal  activity  in  which  they  have  jointly  participated  are  not  marital 
communications  for  purposes  of  the  privilege  in  subdivision  (b)  and  are  not  entitled  to  protection  under  the  privilege 
in  subdivision  (b). 

(d)  Definitions.  As  used  in  this  rule; 

(1)  “A  child  of  either”  means  a  biological  child,  adopted  child,  or  ward  of  one  of  the  spouses  and  includes  a 
child  who  is  under  the  permanent  or  temporary'  physical  custody  of  one  of  the  spouses,  regardless  of  the  existence  of 
a  legal  parent-child  relationship.  For  purposes  of  this  rule  only,  a  child  is: 

(A)  an  individual  under  the  age  of  18;  or 

(B)  an  individual  with  a  mental  handicap  who  functions  under  the  age  of  18. 

(2)  “Temporary  physical  custody”  means  a  parent  has  entrusted  his  or  her  child  with  another.  There  is  no 
minimum  amount  of  time  necessary  to  establish  temporary  physical  custody,  nor  is  a  written  agreement  required. 
Rather,  the  focus  is  on  the  parent's  agreement  with  another  for  assuming  parental  responsibility  for  the  child.  For 
example,  temporary  physical  custody  may  include  instances  where  a  parent  entrusts  another  with  the  care  of  their 
child  for  recurring  care  or  during  absences  due  to  temporary  duty  or  deployments. 
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Rule  505.  Classified  Information 

(a)  General  Rule.  Classified  information  must  be  protected  and  is  privileged  from  disclosure  if  disclosure  would  be 
detrimental  to  the  national  securitv .  Under  no  circumstances  may  a  military  judge  order  the  release  of  classified 
information  to  an>  person  not  authorized  to  receive  such  information.  The  Secretary  of  Defense  may  prescribe 
security  procedures  for  protection  against  the  compromise  of  classified  information  submitted  to  courts-martial  and 
appellate  authorities. 

(b)  Definitions.  As  used  in  this  rule; 

(1)  “Classified  information"  means  any  information  or  material  that  has  been  determined  by  the  United  States 
Government  pursuant  to  an  executive  order,  statute,  or  regulations,  to  require  protection  against  unauthorized 
disclosure  for  reasons  of  national  security,  and  any  restricted  data,  as  defined  in  42  U.S.C.  §  2014(y). 

(2)  “National  security"  means  the  national  defense  and  foreign  relations  of  the  United  States. 

(3)  “In  camera  hearing"  means  a  session  under  Article  39(a)  from  which  the  public  is  excluded. 

(4)  “In  camera  review"  means  an  inspection  of  documents  or  other  evidence  conducted  bj'  the  military  judge 
alone  in  chambers  and  not  on  the  record. 

(5)  “Ex  parte"  means  a  discussion  between  the  military  judge  and  either  the  defense  counsel  or  prosecution, 
without  the  other  party  or  the  public  present.  This  discussion  can  be  on  or  off  the  record,  depending  on  the 
circumstances.  The  military  judge  will  grant  a  request  for  an  ex  parte  discussion  or  hearing  only  after  finding  that 
such  discussion  or  hearing  is  necessary  to  protect  classified  infonnation  or  other  good  cause.  Prior  to  granting  a 
request  from  one  party  for  an  ex  parte  discussion  or  hearing,  the  military'  judge  must  provide  notice  to  the  opposing 
party  on  the  record.  If  the  ex  parte  discussion  is  conducted  off  the  record,  the  military  judge  should  later  state  on  the 
record  that  such  ex  parte  discussion  took  place  and  generally  summarize  the  subject  matter  of  the  discussion,  as 
appropriate. 

(c)  .Access  to  Evidence.  Any  information  admitted  into  evidence  pursuant  to  any  rule,  procedure,  or  order  by  the 
military  judge  must  be  provided  to  the  accused. 

(d)  Declassification.  Trial  counsel  should,  when  practicable,  seek  declassification  of  evidence  that  may  be  used  at 
trial,  consistent  with  the  requirements  of  national  security.  A  decision  not  to  declassify  evidence  under  this  section 
is  not  subject  to  review  by  a  military  judge  or  upon  appeal. 

(e)  Action  Prior  to  Referral  of  Charges. 

( 1 )  Prior  to  referral  of  charges,  upon  a  showing  by  the  accused  that  the  classified  information  sought  is  relevant 
and  necessary  to  an  element  of  the  offense  or  a  legally  cognizable  defense,  the  convening  authority  must  respond  in 
writing  to  a  request  by  the  accused  for  classified  information  if  the  privilege  in  this  rule  is  claimed  for  such 
information.  In  response  to  such  a  request,  the  convening  authority  may; 

(A)  delete  specified  items  of  classified  information  from  documents  made  available  to  the  accused; 

(B)  substitute  a  portion  or  summary  of  the  information  for  such  classified  documents, 

(C)  substitute  a  statement  admitting  relevant  facts  that  the  classified  information  would  tend  to  prove; 

(D)  provide  the  document  subject  to  conditions  that  will  guard  against  the  compromise  of  the  inTormation 
disclosed  to  the  accused;  or 

(E)  withhold  disclosure  if  actions  under  (A)  through  (D)  cannot  be  taken  without  causing  identifiable 
damage  to  the  national  security . 

(2)  .\n  Article  32  investigating  officer  may  not  rule  on  any  objection  by  the  accused  to  the  release  of  documents 
or  information  protected  by  this  rule. 

(3)  Any  objection  by  the  accused  to  the  withholding  of  information  or  to  the  conditions  of  disclosure  must  be 
raised  through  a  motion  for  appropriate  relief  at  a  pretrial  conference. 

(f)  Actions  after  Referral  of  Charges. 

(1)  Pretrial  Conference.  At  any  time  after  referral  of  charges,  any  party  may  move  for  a  pretrial  conference 
under  Article  39(a)  to  consider  matters  relating  to  classified  information  that  may  arise  in  connection  with  the  trial. 
Following  such  a  motion,  or  when  the  military'  judge  recognizes  the  need  for  such  conference,  the  military  judge 
must  promptly  hold  a  pretrial  conference  under  Article  39(a). 

(2)  Ex  Parte  Permissible.  Upon  request  by  either  party  and  with  a  showing  of  good  cause,  the  military  judge 
must  hold  such  conference  ex  parte  to  the  extent  necessary  to  protect  classified  information  from  disclosure. 

(3)  Matters  to  be  Established  a!  Pretrial  Conference. 

(A)  Timing  of  Subsequent  .Actions.  At  the  pretrial  conference,  the  military  judge  must  establish  the  timing 
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(i)  requests  for  discoverv'; 

(ii)  the  provision  of  notice  required  by  subdivision  (i)  of  this  rule;  and 

(iii)  the  initiation  of  the  procedure  established  by  subdivision  (j)  of  this  rule. 

(B)  Other  Matters.  At  the  pretrial  conference,  the  military  judge  may  also  consider  any  matter  that  relates 
to  classified  information  or  that  ma>’  promote  a  fair  and  expeditious  trial. 

(4)  Convening  Authority  Notice  and  Action.  If  a  claim  of  privilege  has  been  made  under  this  rule  with  respect  to 
classified  information  that  apparently  contains  evidence  that  is  relevant  and  necessary  to  an  element  of  the  offense  or 
a  legally  cognizable  defense  and  is  otherwise  admissible  in  evidence  in  the  court-martial  proceeding,  the  matter  must 
be  reported  to  the  convening  authority.  The  convening  authority  max” 

(A)  institute  action  to  obtain  the  classified  information  for  the  use  by  the  militarx'  judge  in  making  a 
determination  under  subdivision  (j); 

(B)  dismiss  the  charges: 

(C)  dismiss  the  charges  or  specifications  or  both  to  which  the  information  relates;  or 

(D)  take  such  other  action  as  may  be  required  in  the  interests  of  justice. 

(5)  Remedies.  If,  after  a  reasonable  period  of  time,  the  information  is  not  provided  to  the  militarx'  judge  in 
circumstances  where  proceeding  with  the  case  without  such  information  would  materialh  prejudice  a  substantial 
right  of  the  accused,  the  military  judge  must  dismiss  the  charges  or  specifications  or  both  to  which  the  classified 
information  relates. 

(g)  Protective  Orders.  Upon  motion  of  the  trial  counsel,  the  militaiy' judge  must  issue  an  order  to  protect  agains't  the 
disclosure  of  any  classified  information  that  has  been  disclosed  by  the  United  States  to  any  accused  in  anx’  court- 
martial  proceeding  or  that  has  otherwise  been  provided  to,  or  obtained  by,  any  such  accused  in  any  such  coun- 
martial  proceeding.  The  terms  of  any  such  protective  order  may  include,  but  are  not  limited  to,  provisions; 

( 1 )  prohibiting  the  disclosure  of  the  information  except  as  authorized  by  the  military  judge; 

(2)  requiring  storage  of  material  in  a  manner  appropriate  for  the  level  of  classification  assigned  to  the 
documents  to  be  disclosed; 

(3)  requiring  controlled  access  to  the  material  during  normal  business  hours  and  at  other  times  upon  reasonable 
notice; 

(4)  mandating  that  all  persons  requiring  security  clearances  will  cooperate  with  investigatory  personnel  in  anx' 
investigations  that  are  necessary  to  obtain  a  security  clearance: 

(5)  requiring  the  maintenance  of  logs  regarding  access  by  all  persons  authorized  by  the  military'  judge  to  have 
access  to  the  classified  information  in  connection  with  the  preparation  of  the  defense; 

(6)  regulating  the  making  and  handling  of  notes  taken  from  material  containing  classified  information;  or 

(7)  requesting  the  convening  authority  to  authorize  the  assignment  of  government  security  personnel  and  the 
provision  of  government  storage  facilities. 

(h)  Discovery  and  Access  by  the  Accused. 

(1)  Limitations. 

(.A)  Government  Claim  of  Privilege.  In  a  court-martial  proceeding  in  which  the  government  seeks  to 
delete,  withhold,  or  otherwise  obtain  other  relief  with  respect  to  the  discovery  of  or  access  to  any  classified 
information,  the  trial  counsel  must  submit  a  declaration  invoking  the  United  States’  classified  information  privilege 
and  setting  forth  the  damage  to  the  national  security'  that  the  discovery  of  or  access  to  such  information  reasonably 
could  be  expected  to  cause.  The  declaration  must  be  signed  by  the  head,  or  designee,  of  the  executive  or  military 
department  or  government  agency  concerned. 

(B)  Standard  for  Discover)’  or  Access  by  the  Accused.  Upon  the  submission  of  a  declaration  under 
subdivision  (h)(1)(A).  the  military  judge  may  not  authorize  the  discovery  of  or  access  to  such  classified  information 
unless  the  military  judge  determines  that  such  classified  information  would  be  noncumulative  and  relevant  to  a 
legally  cognizable  defense,  rebuttal  of  the  prosecution’s  case,  or  to  sentencing.  If  the  discovery  of  or  access  to  such 
classified  information  is  authorized,  it  must  be  addressed  in  accordance  with  the  requirements  of  subdivision  (h)(2). 

(2)  Alternatives  to  Full  Discovery. 

(A)  Substitutions  and  Other  Alternatives.  The  military' judge,  in  assessing  the  accused’s  right  to  discover  or 
access  classified  information  under  subdivision  (h),  may  authorize  the  government: 

(i)  to  delete  or  withhold  specified  items  of  classified  information; 

(ii)  to  substitute  a  summary'  for  classified  information;  or 
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(iii)  to  substitute  a  statement  admitting  relevant  facts  that  the  classified  information  or  material  would 
tend  to  prove,  unless  the  militarv’  judge  determines  that  disclosure  of  the  classified  information  itself  is  necessar>'  to 
enable  the  accused  to  prepare  for  trial. 

(B)  In  Camera  Review-.  The  militar)' judge  must,  upon  the  request  of  the  prosecution,  conduct  an  in  camera 
review  of  the  prosecution's  motion  and  any  materials  submitted  in  support  thereof  and  must  not  disclose  such 
information  to  the  accused. 

(C)  Action  by  Military  Judge.  The  military  judge  must  grant  the  request  of  the  trial  counsel  to  substitute  a 
summary  or  to  substitute  a  statement  admitting  relevant  facts,  or  to  provide  other  relief  in  accordance  with 
subdivision  jhX2XA).  if  the  military  judge  finds  that  the  summary,  statement,  or  other  relief  would  provide  the 
accused  with  substantially  the  same  ability  to  make  a  defense  as  would  discovery  of  or  access  to  the  specific 
classified  information. 

(3)  Reconsideration.  An  order  of  a  militaiy  judge  authorizing  a  request  of  the  trial  counsel  to  substitute, 
summarize,  withhold,  or  prevent  access  to  classified  information  under  subdivision  (h)  is  not  subject  to  a  motion  for 
reconsideration  by  the  accused,  if  such  order  was  entered  pursuant  to  an  ex  parte  showing  under  subdivision  (hj. 

(i)  Disclosure  by  the  Accused. 

(1 )  Notification  to  Trial  Counsel  and  Military  Judge.  If  an  accused  reasonably  expects  to  disclose,  or  to  cause 
the  disclosure  of,  classified  information  in  any  manner  in  connection  with  any  trial  or  pretrial  proceeding  involving 
the  prosecution  of  such  accused,  the  accused  must,  within  the  time  specified  by  the  militaiy  judge  or,  where  no  time 
is  specified,  prior  to  arraignment  of  the  accused,  notify  the  trial  counsel  and  the  military  judge  in  writing. 

(2)  Content  of  Notice.  Such  notice  must  include  a  brief  description  of  the  classified  information. 

(3  )  Continuing  Duty  to  Notify.  Whenever  the  accused  learns  of  additional  classified  information  the  accused 
reasonably  expects  to  disclose,  or  to  cause  the  dfsclosure  of,  at  any  such  proceeding,  the  accused  must  notify  trial 
counsel  and  the  militaiy  judge  in  writing  as  soon  as  possible  thereafter  and  must  include  a  brief  description  of  the 
classified  information. 

(4)  Limitation  on  Disclosure  by  Accused.  The  accused  may  not  disclose,  or  cause  the  disclosure  of.  an\ 
information  known  or  believed  to  be  classified  in  connection  with  a  trial  or  pretrial  proceeding  until: 

♦  (A)  notice  has  been  given  under  subdivision  (i);  and 

(B)  the  government  has  been  afforded  a  reasonable  opportunity’  to  seek  a  determination  pursuant  to  the 
procedure  set  forth  in  subdivision  (j). 

(5)  Failure  to  comply.  If  the  accused  fails  to  comply  with  the  requirements  of  subdivision  (i),  the  military 
judge: 

(A)  may  preclude  disclosure  of  any  classified  information  not  made  the  subject  of  notification:  and 

(B)  may  prohibit  the  examination  by  the  accused  of  any  wimess  with  respect  to  any  such*infonnation. 

(j)  Procedure  for  Use  of  Classified  Information  in  Trials  and  Pretrial  Proceedings. 

( 1 )  Hearing  on  Use  of  Classified  Information 

(A)  Motion  for  Hearing.  Within  the  time  specified  by  the  military  judge  for  the  filing  of  a  motion  under 
this  rule,  either  party  may  move  for  a  hearing  concerning  the  use  at  any  proceeding  of  any  classified  information. 
Upon  a  request  by  either  party  ,  the  military  judge  must  conduct  such  a  hearing  and  must  rule  prior  to  conducting  any 
further  proceedings. 

(B)  Request  for  In  Camera  Hearing.  Any  hearing  held  pursuant  to  subdivision  (j)  (or  any  portion  of  such 
hearing  specified  in  the  request  of  a  knowledgeable  United  States  official)  must  be  held  in  camera  if  a 
knowledgeable  United  States  official  possessing  authority  to  classify  information  submits  to  the  military  judge  a 
declaration  that  a  public  proceeding  may  result  in  the  disclosure  of  classified  information. 

(C)  Notice  to  Accused.  Before  the  hearing,  trial  counsel  must  provide  the  accused  with  notice  of  the 
classified  information  that  is  at  issue.  Such  notice  must  identify  the  specific  classified  information  at  issue 
whenever  that  information  previously  has  been  made  available  to  the  accused  by  the  United  States.  When  the 
United  States  has  not  previously  made  the  information  available  to  the  accused  in  connection  with  the  case  the 
information  may  be  described  by  generic  category  ,  in  such  forms  as  the  military  judge  may  approve,  rather  than  by 
identification  of  the  specific  information  of  concern  to  the  United  States. 

(D)  Standard  for  Disclosure.  Classified  information  is  not  subject  to  disclosure  under  subdivision  (j)  unless 
the  information  is  relevant  and  necessary  to  an  element  of  the  offense  or  a  legally  cognizable  defense  and  is 
otherwise  admissible  in  evidence.  In  presentencing  proceedings,  relevant  and  material  classified  information 
pertaining  to  the  appropriateness  of,  or  the  appropriate  degree  of,  punishment  must  be  admitted  only  if  no 
unclassified  version  of  such  information  is  available. 
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(E)  Written  Findings.  As  to  each  item  of  classified  information,  the  military' judge  must  set  forth  in  writing 
the  basis  for  the  determination. 

(2)  A Iternatives  to  Full  Disclosure. 

(A)  Motion  by  the  Prosecution.  Upon  any  determination  by  the  military  judge  authorizing  the  disclosure  of 
specific  classified  information  under  the  procedures  established  by  subdivision  (j),  the  trial  counsel  may  move  that, 
in  lieu  of  the  disclosure  of  such  specific  classified  information,  the  military  judge  order: 

(i)  the  substitution  for  such  classified  information  of  a  statement  admitting  relevant  facts  that  the 
specific  classified  information  would  tend  to  prove; 

(ii)  the  substitution  for  such  classified  information  of  a  summary  of  the  specific  classified  information; 
or 

(iii)  any  other  procedure  or  redaction  limiting  the  disclosure  of  specific  classified  information. 

(B)  Declaration  of  Damage  to  National  Security.  The  trial  counsel  may,  in  connection  with  a  motion  under 
subdivision  (j),  submit  to  the  military  judge  a  declaration  signed  by  the  head,  or  designee,  of  the  executive  or 
military  department  or  government  agency  concerned  certifying  that  disclosure  of  classified  information  would 
cause  identifiable  damage  to  the  national  security  of  the  United  States  and  explaining  the  basis  for  the  classification 
of  such  information.  If  so  requested  by  the  trial  counsel,  the  military  judge  must  examine  such  declaration  during  an 
in  camera  revieyy . 

(C)  Hearing.  The  military  judge  must  hold  a  hearing  on  any  motion  under  subdivision  (j).  Any  such 

,  hearing  must  be  held  in  camera  at  the  request  of  a  knowledgeable  United  States  official  possessing  authority  to 
classify  information. 

fD)  Standard  for  Use  of  Alternatives.  The  military  judge  must  grant  such  a  motion  of  the  trial  counsel  if 
the  military  judge  finds  that  the  statement,  summary  ,  or  other  procedure  or  redaction  will  provide  the  accused  with 
substantially  the  same  ability  to  make  his  or  her  defense  as  would  disclosure  of  the  specific  classified  information. 

(3)  Sealing  of  Records  of  In  Camera  Hearings.  If  at  the  close  of  an  in  camera  hearing  under  subdivision  (j)  (or 
any  portion  of  a  hearing  under  subdivision  (j)  that  is  held  in  camera),  the  military  judge  determines  that  the 
classified  information  at  issue  may  not  be  disclosed  or  elicited  at  the  trial  or  pretrial  proceeding,  the  record  of  such 
in  camera  hearing  must  be  sealed  in  accordance  with  R.C.M.  1 103A  and  preserved  for  use  in  the  event  of  an  ai^seal. 
The  accused  may  seek  reconsideration  of  the  military  judge’s  determination  prior  to  or  during  trial 

(4)  Remedies. 

(A)  If  the  military  judge  determines  that  alternatives  to  full  disclosure  may  not  be  used  and  the  prosecution 
continues  to  object  to  disclosure  of  the  information,  the  military  judge  must  issue  any  order  that  the  interests  of 
justice  require,  including  but  not  limited  to,  an  order: 

(i)  striking  or  precluding  all  or  part  of  the  testimony  of  a  witness; 

(ii)  declaring  a  mistrial; 

(iii)  finding  against  the  government  on  any  issue  as  to  which  the  evidence  is  relevant  and  material  to 

the  defense; 

(iv)  dismissing  the  charges,  with  or  without  prejudice;  or 

(v)  dismissing  the  charges  or  specifications  or  both  to  which  the  information  relates. 

(B)  The  government  may  avoid  the  sanction  for  nondisclosure  by  permitting  the  accused  to  disclose  the 
information  at  the  pertinent  court-martial  proceeding. 

(5 )  Disclosure  of  Rebuttal  Information.  Whenever  the  military  judge  determines  that  classified  information 
may  be  disclosed  in  connection  with  a  trial  or  pretrial  proceeding,  the  military  judge  must,  unless  the  interests  of 
fairness  do  not  so  require,  order  the  prosecution  to  provide  the  accused  with  the  information  it  expects  to  use  to  rebut 
the  classified  information. 

(A)  Continuing  Duty  .  The  military  judge  may  place  the  prosecution  under  a  continuing  duty'  to  disclose 
such  rebuttal  information. 

(B)  Sanction  for  Failure  to  Comply.  If  the  prosecution  fails  to  comply  with  its  obligation  under  subdivision 
(j),  the  military  judge: 

(i)  may  exclude  any  evidence  not  made  the  subject  of  a  required  disclosure;  and 

(ii)  may  prohibit  the  examination  by  the  prosecution  of  any  witness  with  respect  to  such  information. 

(6)  Disclosure  at  Trial  of  Previous  Statements  by  a  Witness. 

(A)  Motion  for  Production  of  Statements  in  Possession  of  the  Prosecution.  After  a  wimess  called  by  the 
trial  counsel  has  testified  on  direct  examination,  the  military  judge,  on  motion  of  the  accused,  may  order  production 
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of  statements  of  the  witness  in  the  possession  of  the  prosecution  that  relate  to  the  subject  matter  as  to  which  the 
witness  has  testified.  This  paragraph  does  not  preclude  discovery  or  assertion  of  a  privilege  otherwise  authorized. 

(B)  Invocation  of  Privilege  by  the  Government.  If  the  government  invokes  a  privilege,  the  trial  counsel 
may  provide  the  prior  statements  of  the  witness  to  the  military  judge  for  in  camera  review  to  the  extent  necessary  to 
protect  classified  information  from  disclosure. 

(C)  Action  by  Military  Judge.  If  the  military  judge  finds  that  disclosure  of  any  portion  of  the  statement 
identified  by  the  government  as  classified  would  be  detrimental  to  the  national  security  in  the  degree  required  to 
warrant  classification  under  the  applicable  Executive  Order,  statute,  or  regulation,  that  such  portion  of  the  statement 
is  consistent  with  the  testimony  of  the  witness,  and  that  the  disclosure  of  such  portion  is  not  necessary  to  afford  the 
accused  a  fair  trial,  the  military  judge  must  excise  that  portion  from  the  statement.  If  the  military  judge  finds  that 
such  portion  of  the  statement  is  inconsistent  with  the  testimony  of  the  witness  or  that  its  disclosure  is  necessary  to 
afford  the  accused  a  fair  trial,  the  military  judge  must,  upon  the  request  of  the  trial  counsel,  consider  alternatives  to 
disclosure  in  accordance  with  subdivision  (jK2). 

(k)  Introduction  into  Evidence  of  Classified  information. 

(1)  Preservation  of  Classification  Status.  Writings,  recordings,  and  photographs  containing  classified 
information  may  be  admitted  into  evidence  in  court-martial  proceedings  under  this  rule  without  change  in  their 
classification  status. 

(A)  Precautions.  The  militarj  judge  in  a  trial  by  court-martial,  in  order  to  prevent  unnecessary  disclosure 
of  classified  information,  may  order  admission  into  evidence  of  only  part  of  a  writing,  recording,  or  photograph,  or 
may  order  admission  into  evidence  of  the  whole  writing,  recording,  or  photograph  with  excision  of  some  or  ail  of  the 
classified  information  contained  therein,  unless  the  whole  ought  in  fairness  be  considered. 

(B)  Classified  Information  Kepi  Under  Seal.  The  military  judge  must  allow  classified  information  offered 
or  accepted  into  evidence  to  remain  under  seal  during  the  trial,  even  if  such  evidence  is  disclosed  in  the  court-martial 
proceeding,  and  may,  upon  motion  by  the  government,  seal  exhibits  containing  classified  information  in  accordance 
with  R.C.M.  1 103A  for  any  period  after  trial  as  necessary  to  prevent  a  disclosure  of  classified  information  when  a 
knowledgeable  United  States  official  possessing  authority  to  classify  information  submits  to  the  militaiy  judge  a 
declaration  setting  forth  the  damage  to  the  national  security  that  the  disclosure  of  such  information  reasonably  could 
be  expeaed  to  cause. 

(2)  Testimony. 

(A)  Objection  by  Trial  Counsel.  During  the  examination  of  a  witness,  trial  counsel  may  object  to  any 
question  or  line  of  inquiry  that  may  require  the  witness  to  disclose  classified  information  not  previously  found  to  be 
admissible. 

(B)  Action  by  Military  Judge.  Following  an  objection  under  subdivision  (k),  the  military  judge  must  take 
suclvsuitable  action  to  determine  whether  the  response  is  admissible  as  will  safeguard  against  the  compromise  of 
any  classified  information.  Such  action  may  include  requiring  trial  counsel  to  provide  the  military  judge  with  a 
proffer  of  the  witness’s  response  to  the  question  or  line  of  inquiry  and  requiring  the  accused  to  provide  the  military 
judge  with  a  proffer  of  the  nature  of  the  information  sought  to  be  elicited  by  the  accused.  Upon  request,  the  military 
judge  may  accept  an  ex  parte  proffer  by  trial  counsel  to  the  extent  necessary  to  protect  classified  information  from 
disclosure. 

(3)  Closed  session.  The  military  judge  may,  subject  to  the  requirements  of  the  United  States  Constitution, 
exclude  the  public  during  that  portion  of  the  presentation  of  evidence  that  discloses  classified  information. 

(l)  Record  of  Trial.  If  under  this  rule  any  information  is  withheld  from  the  accused,  the  accused  objects  to  such 
withholding,  and  the  trial  is  continued  to  an  adjudication  of  guilt  of  the  accused,  the  entire  unaltered  text  of  the 
relevant  documents  as  well  as  the  prosecution's  motion  and  any  materials  submitted  in  support  thereof  must  be 
sealed  in  accordance  with  R.C.M.  1 103  A  and  attached  to  the  record  of  trial  as  an  appellate  exhibit.  Such  material 
must  be  made  available  to  reviewing  authorities  in  closed  proceedings  for  the  purpose  of  reviewing  the 
determination  of  the  militaiy  judge.  The  record  of  trial  with  respect  to  any  classified  matter  will  be  prepared  under 
R.C.M.  1103(h)  and  1104(b)(lXD). 

Rule  506.  Government  Information  Other  than  Classified  Information 

(a)  Protection  of  Government  Information.  Except  where  disclosure  is  required  by  a  federal  statute,  government 
information  is  privileged  from  disclosure  if  disclosure  would  be  detrimental  to  the  public  interest. 

(b)  Scope.  “Government  information”  includes  official  communication  and  documents  and  other  information  within 
the  custody  or  control  of  the  Federal  Government.  This  rule  does  not  apply  to  classified  information  (Mil.  R.  Evid. 
505)  or  to  the  identity  of  an  informant  (Mil.  R.  Evid.  507). 
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(c)  Definitions.  As  used  in  this  rule: 

(1)  “In  camera  hearing”  means  a  session  under  Article  39(a)  from  which  the  public  is  excluded. 

(2)  “In  camera  review”  means  an  inspection  of  documents  or  other  evidence  conducted  by  the  military  judge 
alone  in  chambers  and  not  on  the  record. 

(3)  “Ex  parte”  means  a  discussion  between  the  military  judge  and  either  the  defense  counsel  or  prosecution, 
without  the  other  party  or  the  public  present.  This  discussion  can  be  on  or  off  the  record,  depending  on  the 
circumstances.  The  military  judge  will  grant  a  request  for  an  ex  parte  discussion  or  hearing  only  after  finding  that 
such  discussion  or  hearing  is  necessary  to  protect  government  information  or  other  good  cause.  Prior  to  granting  a 
request  from  one  part}'  for  an  ex  parte  discussion  or  hearing,  the  military  judge  must  provide  notice  to  the  opposing 
part>  on  the  record.  If  the  ex  parte  discussion  is  conducted  off  the  record,  the  military  judge  should  later  state  on  the 
record  that  such  ex  parte  discussion  took  place  and  generally  summarize  the  subject  matter  of  the  discussion,  as 
appropriate. 

(d)  Who  Mm’  Claim  the  Privilege.  The  privilege  may  be  claimed  by  the  head,  or  designee,  of  the  executive  or 
military'  department  or  government  agency  concerned.  The  privilege  for  records  and  information  of  the  Inspector 
General  may  be  claimed  by  the  immediate  superior  of  the  inspector  general  officer  responsible  for  creation  of  the 
records  or  information,  the  Inspector  General,  or  any  other  superior  authority.  .A.  person  who  may  claim  the  privilege 
may  authorize  a  witness  or  the  trial  counsel  to  claim  the  privilege  on  his  or  her  behalf.  The  authority  of  a  witness  or 
the  trial  counsel  to  do  so  is  presumed  in  the  absence  of  evidence  to  the  contraiy'. 

(e)  Action  Prior  to  Referral  of  Charges. 

(1)  Prior  to  referral  of  charges,  upon  a  showing  by  the  accused  that  the  government  information  sought  is 
relevant  and  necessary  to  an  element  of  the  offense  or  a  legally  cognizable  defense,  the  convening  authority  must 
respond  in  writing  to  a  request  by  the  accused  for  government  information  if  the  privilege  in  this  rule  is  claimed  for 
such  information.  In  response  to  such  a  request,  the  convening  authority  may; 

(A)  delete  specified  items  of  government  information  claimed  to  be  privileged  from  documents  made 
available  to  the  accused; 

(B)  substitute  a  portion  or  summary  of  the  information  for  such  documents: 

(C)  substitute  a  statement  admitting  relevant  facts  that  the  government  information  would  tend  to  prove; 

(D)  provide  the  document  subject  to  conditions  similar  to  those  set  forth  in  subdivision  (g)  of  this  rule;  or 

(E)  withhold  disclosure  if  actions  under  subdivisions  (e)(l)(l)-(4)  cannot  be  taken  without  causing 
identifiable  damage  to  the  public  interest. 

(2)  Any  objection  by  the  accused  to  withholding  of  information  or  to  the  conditions  of  disclosure  must  be  raised 
through  a  motion  for  appropriate  relief  at  a'pretrial  conference. 

(f)  A  ction  A  fter  Referral  of  Charges. 

(1 )  Pretrial  Conference.  At  any  time  after  referral  of  charges,  any  party  may  move  for  a  pretrial  conference 
under  Article  39(a)  to  consider  matters  relating  to  government  information  that  may  arise  in  connection  with  the 
trial.  Following  such  a  motion,  or  when  the  military  judge  recognizes  the  need  for  such  conference,  the  military 
judge  must  promptly  hold  a  pretrial  conference  under  Article  39(a). 

(2)  Ex  Parte  Permissible.  Upon  request  by  either  party  and  with  a  showing  of  good  cause,  the  military  judge 
must  hold  such  conference  ex  parte  to  the  extent  necessary  to  protect  government  information  from  disclosure. 

(3 )  Matters  to  be  Established  at  Pretrial  Conference. 

(A)  Timing  of  Subsequent  Actions.  At  the  pretrial  conference,  the  military  judge  mpst  establish  the  timing 
of: 

(i)  requests  for  discovery; 

(ii)  the  provision  of  notice  required  by  subdivision  (i)  of  this  rule;  and 

(iii)  the  initiation  of  the  procedure  established  by  subdivision  (j)  of  this  rule. 

(B)  Other  Matters.  At  the  pretrial  conference,  the  military  judge  may  also  consider  any  matter  which 
relates  to  government  information  or  which  may  promote  a  fair  and  expeditious  trial. 

(4)  Convening  Authority’  Notice  and  Action.  If  a  claim  of  privilege  has  been  made  under  this  rule  with  respect  to 
government  information  that  apparently  contains  evidence  that  is  relevant  and  necessary  to  an  element  of  the  offense 
or  a  legally  cognizable  defense  and  is  otherwise  admissible  in  evidence  in  the  court-martial  proceeding,  the  matter 
must  be  reported  to  the  convening  authority .  The  convening  authority  may: 

(A)  institute  action  to  obtain  the  information  for  use  by  the  military  judge  in  making  a  determination  under 
subdivision  (j); 
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(B)  dismiss  the  charges; 

(C)  dismiss  the  charges  or  specifications  or  both  to  which  the  information  relates;  or 

(D)  take  such  other  action  as  may  be  required  in  the  interests  of  justice. 

(5)  Remedies.  If  after  a  reasonable  period  of  time  the  information  is  not  provided  to  the  military  judge  in 
circumstances  where  proceeding  with  the  case  without  such  information  would  materially  prejudice  a  substantial 
right  of  the  accused,  the  military  judge  must  dismiss  the  charges  or  specifications  or  both  to  which  the  information 
relates. 

(g)  Protective  Orders.  Upon  motion  of  the  trial  counsel,  the  military  judge  must  issue  an  order  to  protect  against  the 
disclosure  of  any  government  information  that  has  been  disclosed  by  the  United  States  to  any  accused  in  any  court- 
martial  proceeding  or  that  has  otherwise  been  provided  to,  or  obtained  by,  any  such  accused  in  any  such  court- 
martial  proceeding.  The  terms  of  any  such  protective  order  may  include,  but  are  not  limited  to,  provisions: 

(1)  prohibiting  the  disclosure  of  the  information  except  as  authorized  by  the  military  judge; 

(2)  requiring  storage  of  the  material  in  a  manner  appropriate  for  the  nature  of  the  material  to  be  disclosed; 

(3)  requiring  controlled  access  to  the  material  during  normal  business  hours  and  at  other  times  upon  reasonable 
notice; 

(4)  requiring  the  maintenance  of  logs  recording  access  by  persons  authorized  by  the  military  judge  to  have 
access  to  the  government  information  in  cormection  with  the  preparation  of  the  defense; 

(5)  regulating  the  making  and  handling  of  notes  taken  from  material  containing  government  information;  or 

(6)  requesting  the  convening  authority  to  authorize  the  assignment  of  government  security  personnel  and  the 
provision  of  government  storage  facilities. 

(h)  Discovery  and  Access  by  the  Accused. 

{ 1 )  Limitations. 

(A)  Government  Claim  of  Privilege.  In  a  court-martial  proceeding  in  which  the  government  seeks  to 
delete,  withhold,  or  otherwise  obtain  other  relief  with  respect  to  the  discovery  of  or  access  to  any  government 
information  subject  to  a  claim  of  privilege,  the  trial  counsel  must  submit  a  declaration  invoking  the  United  States' 
government  information  privilege  and  setting  forth  the  detriment  to  the  public  interest  that  the  discovery  of  or  access 
to  such  information  reasonably  could  be  expected  to  cause.  The  declaration  must  be  signed  by  a  knowledgeable 
United  States  official  as  described  in  subdivision  (d)  of  this  rule. 

fB)  Standard  for  Discovery  or  Access  by  the  Accused.  Upon  the  submission  of  a  declaration  under 
subdivision  (hXl)(A),  the  military  judge  may  not  authorize  the  discovery  of  or  access  to  such  government 
information  unless  the  military  judge  determines  that  such  government  information  would  be  noncumulative, 
relevant,  and  helpful  to  a  legally  cognizable  defense,  rebuttal  of  the  prosecution’s  case,  or  to  sentencing.  If  the 
discovery  of  or  access  to  such  government  information  is  authorized,  it  must  be  addressed  in  accordance  with  the 
requirements  of  subdivision  (hX2). 

{2)  Alternatives  to  Full  Disclosure. 

(A)  Substitutions  and  Other  Alternatives.  The  military  judge,  in  assessing  the  accused’s  right  to  discover  or 
access  government  information  under  subdivision  (h),  may  authorize  the  government; 

(i)  to  delete  or  withhold  specified  items  of  government  information: 

(ii)  to  substitute  a  summary  for  government  information;  or 

(iii)  to  substitute  a  statement  admitting  relevant  facts  that  the  government  information  or  material 
would  tend  to  prove,  unless  the  military  judge  determines  that  disclosure  of  the  government  information  itself  is 
necessary  to  enable  the  accused  to  prepare  for  trial. 

(B)  Jn  Camera  Review  .  The  military  judge  must,  upon  the  request  of  the  prosecution,  conduct  an  in  camera 
review  of  the  prosecution’s  motion  and  any  materials  submitted  in  support  thereof  and  must  not  disclose  such 
information  to  the  accused. 

(C)  Action  by  Military'  Judge.  The  military  judge  must  grant  the  request  of  the  trial  counsel  to  substitute  a 
summary  or  to  substitute  a  statement  admitting  relevant  facts,  or  to  provide  other  relief  in  accordance  with 
subdivision  (hX2XA),  if  the  military  judge  finds  that  the  summary',  statement  or  other  relief  would  provide  the 
accused  with  substantially  the  same  ability’  to  make  a  defense  as  would  discovery  of  or  access  to  the  specific 
government  information. 

(i)  Disclosure  by  the  Accused. 

(1)  Notification  to  Trial  Counsel  and  Military  Judge.  If  an  accused  reasonably  expects  to  disclose,  or  to  cause 
the  disclosure  of,  government  information  subject  to  a  claim  of  privilege  in  any  manner  in  cormection  with  any  trial 
or  pretrial  proceeding  involving  the  prosecution  of  such  accused,  the  accused  must,  within  the  time  specified  by  the 
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militan'  judge  or,  where  no  time  is  specified,  prior  to  arraignment  of  the  accused,  notify’  the  trial  counsel  and  the 
military  judge  in  writing. 

(2)  Content  of  Notice.  Such  notice  must  include  a  brief  description  of  the  government  information. 

(3)  Continuing  Duty  to  Notify.  Whenever  the  accused  learns  of  additional  government  information  the  accused 
reasonabh  expects  to  disclose,  or  to  cause  the  disclosure  of,  at  any  such  proceeding,  the  accused  must  notify  trial 
counsel  and  the  military  judge  in  writing  as  soon  as  possible  thereafter  and  must  include  a  brief  description  of  the 
government  information. 

(4)  Limitation  on  Disclosure  by  Accused.  The  accused  may  not  disclose,  or  cause  the  disclosure  of,  any 
information  known  or  believed  to  be  subject  to  a  claim  of  privilege  in  connection  with  a  trial  or  pretrial  proceeding 
until: 

(A)  notice  has  been  given  under  subdivision  (i);  and 

(B)  the  government  has  been  afforded  a  reasonable  opportunity  to  seek  a  determination  pursuant  to  the 
procedure  set  forth  in  subdivision  (j). 

(5)  Failure  to  Comply.  If  the  accused  fails  to  comply  with  the  requirements  of  subdivision  (i),  the  militaiy 
judge: 

(A)  may  preclude  disclosure  of  any  government  information  not  made  the  subject  of  notification;  and 

(B)  may  prohibit  the  examination  by  the  accused  of  any  witness  with  respect  to  any  such  information. 

(j)  Procedure  for  Lise  of  Government  Information  Subject  to  a  Claim  of  Privilege  in  Trials  and  Pretrial 
Proceedings. 

(1 )  Hearing  on  Use  of  Government  Information. 

(A)  Motion  for  Hearing.  Within  the  time  specified  by  the  military  judge  for  the  filing  of  a  motion  under  this 
rule,  either  party  ma\’  move  for  an  in  camera  hearing  concerning  the  use  at  any  proceeding  of  any  government 
information  that  may  be  subject  to  a  claim  of  privilege.  Upon  a  request  by  either  part)',  the  military  judge  must 
conduct  such  a  hearing  and  must  rule  prior  to  conducting  any  further  proceedings. 

(B)  Request  for  In  Camera  Hearing.  Any  hearing  held  pursuant  to  subdivision  (j)  must  be  held  in  camera  if 
a  knowledgeable  United  States  official  described  in  subdivision  (d)  of  this  rule  submits  to  the  military  judge  a 
declaration  that  disclosure  of  the  information  reasonably  could  be  expected  to  cause  identifiable  damage  to  the 
public  interest. 

(C)  Notice  to  Accused.  Subject  to  subdivision  (j)(2)  below,  the  prosecution  must  disclose  government 
information  claimed  to  be  privileged  under  this  rule  for  the  limited  purpose  of  litigating,  in  camera,  the  admissibility 
of  the  information  at  trial.  The  military  judge  must  enter  an  appropriate  protective  order  to  the  accused  and  all  other 
appropriate  trial  participants  concerning  the  disclosure  of  the  information  according  to  subdivision  (g),  above.  The 
accused  may  not  disclose  any  information  provided  under  subdivision  (j)  unless,  and  until,  such  information  has 
been  admitted  into  evidence  by  the  military  judge,  in  the  in  camera  hearing,  both  parties  may  have  the  opportunity  to 
brief  and  argue  the  admissibility  of  the  government  information  at  trial. 

(D)  Standard  for  Disclosure.  Government  information  is  subject  to  disclosure  at  the  court-martial 
proceeding  under  subdivision  if  the  party  making  the  request  demonstrates  a  specific  need  for  information 
containing  evidence  that  is  relevant  to  the  guilt  or  innocence  or  to  punishment  of  the  accused,  and  is  otherwise 
admissible  in  the  court-martial  proceeding. 

(E)  Written  Findings.  As  to  each  item  of  government  information,  the  military  judge  must  set  forth  in 
writing  the  basis  for  the  determination. 

(2)  Alternatives  to  Full  Disclosure. 

(A)  Motion  by  the  Prosecution.  Upon  any  determination  by  the  military  judge  authorizing  disclosure  of 
specific  government  information  under  the  procedures  established  by  subdivision  (j),  the  prosecution  may  move 
that,  in  lieu  of  the  disclosure  of  such  information,  the  military  judge  order: 

(i)  the  substitution  for  such  government  information  of  a  statement  admitting  relevant  facts  that  the 
specific  government  information  would  tend  to  prove; 

(ii)  the  substitution  for  such  government  information  of  a  summary  of  the  specific  government 
information;  or 

(iii)  any  other  procedure  or  redaction  limiting  the  disclosure  of  specific  government  information, 

(B)  Hearing.  The  military  judge  must  hold  a  hearing  on  any  motion  under  subdivision  (j).  At  the  request 
of  the  trial  counsel,  the  military  judge  will  conduct  an  in  camera  hearing. 
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(C)  Standard  for  Use  of  Alternatives.  The  militar\'  judge  must  grant  such  a  motion  of  the  trial  counsel  if  the 
military  judge  finds  that  the  statement,  summary  ,  or  other  procedure  or  redaction  will  provide  the  accused  with 
substantially  the  same  ability  to  make  his  or  her  defense  as  would  disclosure  of  the  specific  government  information. 

(3)  Sealing  of  Records  of  In  Camera  Hearings.  If  at  the  close  of  an  in  camera  hearing  under  subdivision  (j)  (or 
any  portion  of  a  hearing  under  subdivision  (j)  that  is  held  in  camera),  the  military  judge  determines  that  the 
government  information  at  issue  may  not  be  disclosed  or  elicited  at  the  trial  or  pretrial  proceeding,  the  record  of 
such  in  camera  hearing  must  be  sealed  in  accordance  with  R.C.M.  1 103  A  and  preserved  for  use  in  the  event  of  an 
appeal.  The  accused  may  seek  reconsideration  of  the  military’ judge’s  determination  prior  to  or  during  trial. 

(4)  Remedies. 

(A)  If  the  military  judge  determines  that  alternatives  to  full  disclosure  may  not  be  used  and  the  prosecution 
continues  to  object  to  disclosure  of  the  information,  the  military  judge  must  issue  any  order  that  the  interests  of 
justice  require,  including  but  not  limited  to,  an  order; 

(i)  striking  or  precluding  all  or  part  of  the  testimony  of  a  witness; 

(ii)  declaring  a  mistrial; 

(iii)  finding  against  the  govertiment  on  any  issue  as  to  which  the  evidence  is  relevant  and  necessary  to 

the  defense; 

(iv)  dismissing  the  charges,  with  or  without  prejudice;  or 

(v)  dismissing  the  charges  or  specifications  or  both  to  which  the  information  relates. 

(B)  The  government  ma\'  avoid  the  sanction  for  nondisclosure  by  permitting  the  accused  to  disclose  the 
information  at  the  pertinent  court-martial  proceeding. 

(5)  Disclosure  of  Rebuttal  Information.  Whenever  the  military  judge  determines  that  government  information 
may  be  disclosed  in  connection  with  a  trial  or  pretrial  proceeding,  the  military  judge  must,  unless  the  interests  of 
fairness  do  not  so  require,  order  the  prosecution  to  provide  the  accused  with  the  information  it  expects  to  use  to  rebut 
the  government  information. 

(A)  Continuing  Duty.  The  military’  judge  may  place  the  prosecution  under  a  continuing  duty  to  disclose 
such  rebuttal  information. 

(B)  Sanction  for  Failure  to  Comply.  If  the  prosecution  fails  to  comply  with  its  obligation  under  subdivision 

(j) ,  the  military  judge  may  make  such  ruling  as  the  interests  of  justice  require,  to  include; 

(i)  excluding  any  evidence  not  made  the  subject  of  a  required  disclosure;  and 

(ii)  prohibiting  the  examination  by  the  prosecution  of  any  witness  with  respect  to  such  information. 

(k)  Appeals  of  Orders  and  Rulings.  In  a  court-martial  in  which  a  punitive  discharge  may  be  adjudged,  the 
government  may  appeal  an  order  or  ruling  of  the  military  judge  that  terminates  the  proceedings  with  respect  to  a 
charge  or  specification,  directs  the  disclosure  of  government  information,  or  imposes  sanctions  for  nondisclosure  of 
government  information.  The  government  may  also  appeal  an  order  or  ruling  in  which  the  military  judge  refuses  to 
issue  a  protective  order  sought  by  the  United  States  to  prevent  the  disclosure  of  government  information,  or  to 
enforce  such  an  order  previously  issued  by  appropriate  authority .  The  government  may  not  appeal  an  order  or  ruling 
that  is,  or  amounts  to,  a  finding  of  not  guilty  with  respect  to  the  charge  or  specification. 

(l)  Introduction  into  Evidence  of  Government  Information  Subject  to  a  Claim  of  Privilege. 

(\)  Precautions.  The  military’ judge  in  a  trial  by  court-martial,  in  order  to  prevent  unnecessary  disclosure  of 
government  information  after  there  has  been  a  claim  of  privilege  under  this  rule,  may  order  admission  into  evidence 
of  only  part  of  a  writing,  recording,  or  photograph  or  admit  into  evidence  the  whole  writing,  recording,  or 
photograph  with  excision  of  some  or  all  of  the  government  information  contained  therein,  unless  the  whole  ought  in 
fairness  to  be  considered. 

(2)  Government  Information  Kept  Under  Seal.  The  military  judge  must  allow  government  information  offered 
or  accepted  into  evidence  to  remain  under  seal  during  the  trial,  even  if  such  evidence  is  disclosed  in  the  court-martial 
proceeding,  and  may ,  upon  motion  by  the  prosecution,  seal  exhibits  containing  government  information  in 
accordance  with  R.C.M.  1 103  A  for  any  period  after  trial  as  necessary  to  prevent  a  disclosure  of  government 
information  when  a  knowledgeable  United  States  official  described  in  subdivision  (d)  submits  to  the  military' judge  a 
declaration  setting  forth  the  detriment  to  the  public  interest  that  the  disclosure  of  such  information  reasonably  could 
be  expected  to  cause. 

(3)  Testimony. 

(A)  Objection  by  Trial  Counsel.  During  examination  of  a  witness,  trial  counsel  may  object  to  any  question 
or  line  of  inquiry  that  may  require  the  witness  to  disclose  government  information  not  previously  found  admissible  if 
such  information  has  been  or  is  reasonably  likely  to  be  the  subject  of  a  claim  of  privilege  under  this  rule. 
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(B)  Action  by  Military  Judge.  Following  such  an  objection,  the  militarj’  judge  must  take  such  suitable 
action  to  determine  whether  the  response  is  admissible  as  will  safeguard  against  the  compromise  of  any  government 
information.  Such  action  may  include  requiring  trial  counsel  to  provide  the  military'  judge  with  a  proffer  of  the 
witness’s  response  to  the  question  or  line  of  inquiry  and  requiring  the  accused  to  provide  the  military  judge  with  a 
proffer  of  the  nature  of  the  information  sought  to  be  elicited  by  the  accused.  Upon  request,  the  military  judge  may 
accept  an  ex  parte  proffer  by  trial  counsel  to  the  extent  necessary  to  protect  government  information  from  disclosure, 
(m)  Record  of  Trial.  If  under  this  rule  any  information  is  withheld  from  the  accused,  the  accused  objects  to  such 
withholding,  and  the  trial  is  continued  to  an  adjudication  of  guilt  of  the  accused,  the  entire  unaltered  text  of  the 
relevant  documents  as  well  as  the  prosecution's  motion  and  any  materials  submitted  in  support  thereof  must  be 
sealed  in  accordance  with  R.C.M.  1 103  A  and  attached  to  the  record  of  trial  as  an  appellate  exhibit.  Such  material 
must  be  made  available  to  reviewing  authorities  in  closed  proceedings  for  the  purpose  of  reviewing  the 
determination  of  the  military  judge. 

Rule  507.  identity  of  informants 

(a)  General  Rule.  The  United  States  or  a  State  or  subdivision  thereof  has  a  privilege  to  refuse  to  disclose  the  identit) 
of  an  informant.  Unless  otherwise  privileged  under  these  rules,  the  communications  of  an  informant  are  not 
privileged  except  to  the  extent  necessary'  to  prevent  the  disclosure  of  the  informant’s  identity, 
fb)  Definitions.  As  used  in  this  rule: 

(1)  “Informant’’  means  a  person  who  has  furnished  information  relating  to  or  assisting  in  an  investigation  of  a 
possible  violation  of  law  to  a  person  whose  official  duties  include  the  discovery .  investigation,  or  prosecution  of 
crime. 

(2)  “In  camera  review”  means  an  inspection  of  documents  or  other  evidence  conducted  by  the  military'  judge 
alone  in  chambers  and  not  on  the  record. 

(c)  fVho  Men’  Claim  the  Privilege.  The  privilege  may  be  claimed  by  an  appropriate  representative  of  the  United 
States,  regardless  of  whether  information  was  furnished  to  an  officer  of  the  United  States  or  a  State  or  subdivision 
thereof  The  privilege  may  be  claimed  by  an  appropriate  representative  of  a  State  or  subdivision  if  the  information 
was  furnished  to  an  officer  thereof,  except  the  privilege  will  not  be  allowed,  if  the  prosecution  objects. 

(d)  Exceptions. 

(1)  Voluntary)  Disclosures;  Informant  as  a  Prosecution  Witness.  No  privilege  exists  under  this  rule: 

(A)  if  the  identity  of  the  informant  has  been  disclosed  to  those  who  would  have  cause  to  resent  the 
communication  by  a  holder  of  the  privilege  or  by  the  informant’s  own  action:  or 

(B)  if  the  informant  appears  as  a  wimess  for  the  prosecution. 

(2)  Informant  as  a  Defense  Witness.  If  a  claim  of  privilege  has  been  made  under  this  hile,  the  military  judge 
must,  upon  motion  by  the  accused,  determine  whether  disclosure  of  the  identity  of  the  informant  is  necessary  to  the 
accused’s  defense  on  the  issue  of  guilt  or  innocence.  Whether  such  a  necessity  exists  will  depend  on  the  particular 
circumstances  of  each  case,  taking  into  consideration  the  offense  charged,  the  possible  defense,  the  possible 
significance  of  the  informant’s  testimony,  and  other  relevant  factors.  If  it  appears  from  the  evidence  in  the  case  or 
from  other  showing  by  a  party  that  an  informant  may  be  able  to  give  testimony  necessary  to  the  accused’s  defense 
on  the  issue  of  guilt  or  innocence,  the  military  judge  may  make  any  order  required  by  the  interests  of  justice. 

(3)  Informant  as  a  Witness  regarding  a  Motion  to  Suppress  Evidence.  If  a  claim  of  privilege  has  been  made 
under  this  rule  with  respect  to  a  motion  under  Mil.  R.  Evid.  3 1 1 ,  the  military  judge  must,  upon  motion  of  the 

-  accused,  determine  whether  disclosure  of  the  identity  of  the  informant  is  required  by  the  United  States  Constitution 
as  applied  to  members  of  the  armed  forces.  In  making  this  determination,  the  military  judge  may  make  any  order 
required  by  the  interests  of  justice. 

(e)  Procedures. 

(1)  In  Camera  Revieyv.  If  the  accused  has  articulated  a  basis  for  disclosure  under  the  standards  set  forth  in  this 
rule,  the  prosecution  may  ask  the  militaiy  judge  to  conduct  an  in  camera  review  of  affidavits  or  other  evidence 
relevant  to  disclosure. 

(2)  Order  by  the  Military  Judge.  If  a  claim  of  privilege  has  been  made  under  this  rule,  the  military  judge  may 
make  an>'  order  required  by  the  interests  of  justice. 

(3)  Action  by  the  Convening  Authority.  If  the  military  judge  determines  that  disclosure  of  the  identity  of  the 
informant  is  required  under  the  standards  set  forth  in  this  rule,  and  the  prosecution  elects  not  to  disclose  the  identity 
of  the  informant,  the  matter  must  be  reported  to  the  convening  authority.  The  convening  authority  may  institute 
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action  to  secure  disclosure  of  the  identity  of  the  informant,  terminate  the  proceedings,  or  take  such  other  action  as 
may  be  appropriate  under  the  circumstances. 

(4)  Remedies.  If,  after  a  reasonable  period  of  time  disclosure  is  not  made,  the  militarj’  judge,  sua  sponte  or  upon 
motion  of  either  counsel  and  after  a  hearing  if  requested  by  either  party  ,  may  dismiss  the  charge  or  specifications  or 
both  to  which  the  information  regarding  the  informant  would  relate  if  the  military  judge  determines  that  further 
proceedings  would  materially  prejudice  a  substantial  right  of  the  accused. 

Rule  508.  Political  Vote 

A  person  has  a  privilege  to  refuse  to  disclose  the  tenor  of  the  person’s  vote  at  a  political  election  conducted  by  secret 
ballot  unless  the  vote  was  cast  illegally. 

Rule  509.  Deliberations  of  Courts  and  Juries 

Except  as  provided  in  Mil.  R.  Evid.  606,  the  deliberations  of  courts,  courts-martial,  military  judges,  and  grand  and 
petit  juries  are  privileged  to  the  extent  that  such  matters  are  privileged  in  trial  of  criminal  cases  in  the  United  States 
district  courts,  but  the  results  of  the  deliberations  are  not  privileged. 

Rule  510.  Waiver  of  Privilege  by  Voluntary  Disclosure 

■  (a)  A  person  upon  whom  these  rules  confer  a  privilege  against  disclosure  of  a  confidential  matter  or  communication 
waives  the  privilege  if  the  person  or  the  person’s  predecessor  while  holder  of  the  privilege  voluntarily  discloses  or 
consents  to  disclosure  of  any  significant  part  of  the  matter  or  communication  under  such  circumstances  that  it  would 
be  inappropriate  to  allow  the  claim  of  privilege.  This  rule  does  not  apply  if  the  disclosure  is  itself  a  privileged 
communication. 

(b)  Unless  testifying  voluntarily  concerning  a  privileged  matter  or  communication,  an  accused  who  testifies  in  his  or 
her  own  behalf  or  a  person  who  testifies  under  a  grant  or  promise  of  immunity  does  not.  merely  by  reason  of 
testifying,  waive  a  privilege  to  which  he  or  she  may  be  entitled  pertaining  to  the  confidential  matter  or 
communication. 

Rule  511.  Privileged  Matter  Disclosed  Under  Compulsion  or  Without  Opportunity  to  Claim 
Privilege 

(a)  General  Rule.  Evidence  of  a  statement  or  other  disclosure  of  privileged  matter  is  not  admissible  against  the 
holder  of  the  privilege  if  disclosure  was  compelled  erroneously  or  was  made  without  an  opportunity  for  the  holder  of 
the  privilege  to  claim  the  privilege. 

(b)  Lise  of  Communications  Media.  The  telephonic  transmission  of  information  otherwise  privileged  under  these 
rules  does  not  affect  its  privileged  character.  Use  of  electronic  means  of  communication  other  than  the  telephone  for 
transmission  of  information  otherwise  privileged  under  these  rules  does  not  affect  the  privileged  character  of  such 
information  if  use  of  such  means  of  communication  is  necessary  and  in  furtherance  of  the  communication. 

Rule  512.  Comment  upon  or  Inference  from  Claim  of  Privilege;  Instruction 

(a)  Comment  or  Inference  Not  Permitted. 

(1 )  The  claim  of  a  privilege  by  the  accused  whether  in  the  present  proceeding  or  upon  a  prior  occasion  is  not  a 
proper  subject  of  comment  by  the  military  judge  or  counsel  for  any  party  .  No  inference  may  be  drawn  therefrom. 

(2)  The  claim  of  a  privilege  by  a  person  other  than  the  accused  whether  in  the  present  proceeding  or  upon  a 
prior  occasion  normally  is  not  a  proper  subject  of  comment  by  the  military  judge  or  counsel  for  any  party.  An 
adverse  inference  may  not  be  drawn  therefrom  except  when  determined  by  the  military'  judge  to  be  required  by  the 
interests  of  justice. 

(b)  Claiming  a  Privilege  Without  the  Knowledge  of  the  Members.  In  a  trial  before  a  court-martial  with  members, 
proceedings  must  be  conducted,  to  the  extent  practicable,  so  as  to  facilitate  the  making  of  claims  of  privilege  without 
the  knowledge  of  the  members.  Subdivision  (b)  does  not  apply  to  a  special  court-martial  without  a  military  judge. 

(c)  Instruction.  Upon  request,  any  party'  against  whom  the  members  might  draw  an  adverse  inference  from  a  claim 
of  privilege  is  entitled  to  an  instruction  that  no  inference  mav  be  drawn  therefrom  except  4s  provided  in  subdivision 
(a)(2). 
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Rule  513.  Psychotherapist — Patient  Privilege 

(a)  General  Rule.  A  patient  has  a  privilege  to  refuse  to  disclose  and  to  prevent  any  other  person  from  disclosing  a 
confidential  communication  made  between  the  patient  and  a  psychotherapist  or  an  assistant  to  the  psychotherapist, 
in  a  case  arising  under  the  Uniform  Code  of  Military  Justice,  if  such  communication  was  made  for  the  purpose  of 
facilitating  diagnosis  or  treatment  of  the  patient’s  mental  or  emotional  condition. 

(b)  Definitions.  As  used  in  this  rule: 

(1)  “Patient"  means.a  person  who  consults  with  or  is  examined  or  interviewed  by  a  psychotherapist  for  purposes 
of  advice,  diagnosis,  or  treatment  of  a  mental  or  emotional  condition. 

(2)  “Psychotherapist”  means  a  psychiatrist,  clinical  psychologist,  or  clinical  social  worker  who  is  licensed  in 
an\  State,  territory,  possession,  the  District  of  Columbia  or  Puerto  Rico  to  perform  professional  services  as  such,  or 
who  holds  credentials  to  provide  such  services  from  any  military  health  care  facility  ,  or  is  a  person  reasonably 
believed  by  the  patient  to  have  such  license  or  credentials. 

(3)  “Assistant  to  a  psychotherapist"  means  a  person  directed  by  or  assigned  to  assist  a  psychotherapist  in 
providing  professional  services,  or  is  reasonably  believed  by  the  patient  to  be  such. 

(4)  A  communication  is  “confidential’'  if  not  intended  to  be  disclosed  to  third  persons  other  than  those  to  whom 
disclosure  is  in  furtherance  of  the  rendition  of  professional  services  to  the  patient  or  those  reasonably  necessary'  for 
such  transmission  of  the  communication. 

(5)  “Evidence  of  a  patient’s  records  or  communications’’  means  testimony  of  a  psychotherapist,  or  assistant  to 
the  same,  or  patient  records  that  pertain  to  communications  by  a  patient  to  a  psychotherapist,  or  assistant  to  the 
same,  for  the  purposes  of  diagnosis  or  treatment  of  the  patient’s  mental  or  emotional  condition. 

(c)  Who  May  Claim  the  Privilege.  The  privilege  may  be  claimed  by  the  patient  or  the  guardian  or  conservator  of  the 
patient.  A  person  who  may  claim  the  privilege  may  author!:^  trial  counsel  or  defense  counsel  to  claim  the  privilege 
on  his  or  her  behalf  The  psychotherapist  or  assistant  to  the  psychotherapist  who  received  the  communication  may 
claim  the  privilege  on  behalf  of  the  patient.  The  authority  of  such  a  psychotherapist,  assistant,  guardian,  or 
conservator  to  so  assert  the  privilege  is  presumed  in  the  absence  of  evidence  to  the  contrary . 

fd)  Exceptions.  There  is  no  privilege  under  this  rule: 

( 1 )  when  the  patient  is  dead; 

(2)  when  the  communication  is  evidence  of  child  abuse  or  of  neglect,  or  in  a  proceeding  in  which  one  spouse  is 
charged  with  a  crime  against  a  child  of  either  spouse; 

(3)  when  federal  law,  state  law,  or  service  regulation  imposes  a  duty  to  report  information  contained  in  a 
communication: 

(4)  when  a  psychotherapist  or  assistant  to  a  psychotherapist  believes  that  a  patient’s  mental  or  emotional 
condition  makes  the  patient  a  danger  to  any  person,  including  the  patient: 

(5)  if  the  communication  clearly  contemplated  the  future  commission  of  a  fraud  or  crime  or  if  the  services  of  the 
psychotherapist  are  sought  or  obtained  to  enable  or  aid  anyone  to  commit  or  plan  to  commit  what  the  patient  knew 
or  reasonably  should  have  known  to  be  a  crime  or  fraud: 

(6)  when  necessary  to  ensure  the  safety  and  security  of  military  personnel,  military  dependents,  military 
property-,  classified  information,  or  the  accomplishment  of  a  military  mission; 

(7)  when  an  accused  offers  statements  or  other  evidence  concerning  his  mental  condition  in  defense, 
extenuation,  or  mitigation,  under  circumstances  not  covered  by  R.C.M.  706  or  Mil.  R.  Evid.  302.  In  such  situations, 
the  military  judge  may,  upon  motion,  order  disclosure  of  any  statement  made  by  the  accused  to  a  psychotherapist  as 
may  be  necessary  in  the  interests  of  justice;  or 

(8)  when  admission  or  disclosure  of  a  communication  is  constitutionally  required. 

(e)  Procedure  to  Determine  Admissibility  of  Patient  Records  or  Communications. 

( I )  In  any  case  in  which  the  production  or  admission  of  records  or  communications  of  a  patient  other  than  the 
accused  is  a  matter  in  dispute,  a  pany  may  seek  an  interlocutory  ruling  by  the  military' judge.  In  order  to  obtain  such 
a  ruling,  the  party  must: 

(A)  file  a  written  motion  at  least  5  days  prior  to  entry  of  pleas  specifically  describing  the  evidence  and 
stating  the  purpose  for  which  it  is  sought  or  offered,  or  objected  to,  unless  the  military  judge,  for  good  cause  shown, 
requires  a  different  time  ^r  filing  or  permits  filing  during  trial;  and 

(B)  serve  the  motion  on  the  opposing  party,  the  mijitary  judge  and,  if  practical,  notify  the  patient  or  the 
patient’s  guardian,  conservator,  or  representative  that  the  motion  has  been  filed  and  that  the  patient  has  an 
opportunity'  to  be  heard  as  set  forth  in  subdivision  (eX2). 
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(2)  Before  ordering  the  production  or  admission  of  evidence  of  a  patient’s  records  or  communication,  the 
military  judge  must  conduct  a  hearing,  lijxrn  the  motion  of  counsel  for  either  party  and  upon  good  cause  shown,  the 
military  judge  may  order  the  hearing  closed.  At  the  hearing,  the  parties  may  call  witnesses,  including  the  patient,  and 
offer  other  relevant  evidence.  The  patient  must  be  afforded  a  reasonable  opportimity  to  attend  the  hearing  and  be 
heard  at  the  patient’s  own  expense  unless  the  patient  has  been  otherwise  subpoenaed  or  ordered  to  appear  at  the 
hearing.  However,  the  proceedings  may  not  be  unduly  delayed  for  this  purpose.  In  a  case  before  a  court-martial 
composed  of  a  militaty  judge  and  members,  the  militaiy  judge  must  conduct  the  hearing  outside  the  presence  of  the 
members. 

(3)  The  military'  judge  may  examine  the  evidence  or  a  proffer  thereof  in  camera,  if  such  examination  is 
necessary  to  rule  on  the  motion. 

(4)  To  prevent  unnecessary  disclosure  of  evidence  of  a  patient’s  records  or  communications,  the  militaiy  judge 

may  issue  protective  orders  or  may  admit  only  portions  of  the  evidence.  ' 

(5)  The  motion,  related  papers,  and  the  record  of  the  hearing  must  be  sealed  in  accordance  with  R.C.M.  1 103A 
and  must  remain  under  seal  unless  the  military  judge  or  an  appellate  court  orders  otherwise. 

Rule  514.  Victim  Advocate — Victim  Privilege 

(a)  General  Rule.  A  victim  has  a  privilege  to  refuse  to  disclose  and  to  prevent  any  other  person  from  disclosing  a 
confidential  communication  made  between  the  alleged  victim  and  a  victim  advocate,  in  a  case  arising  under  the 
Uniform  Code  of  Militaiy'  Justice,  if  such  communication  was  made  for  the  purpose  of  facilitating  advice  or 
supportive  assistance  to  the  alleged  victim. 

(b)  Definitions.  As  used  in  this  rule; 

( 1 )  “Victim”  means  any  person  who  is  alleged  to  have  suffered  direct  physical  or  emotional  harm  as  the  result 
of  a  sexual  or  violent  offense. 

(2)  “Victim  advocate”  means  a  person  who: 

(A)  is  designated  in  writing  as  a  victim  advocate  in  accordance  with  service  regulation; 

(B)  is  authorized  to  perform  victim  advocate  duties  in  accordance  with  service  regulation  and  is  acting  in 
the  performance  of  those  duties;  or 

(C)  is  certified  as  a  victim  advocate  pursuant  to  federal  or  state  requirements. 

(3)  A  communication  is  “confidential”  if  made  in  the  course  of  the  victim  advocate  -  victim  relationship  and  not 
intended  to  be  disclosed  to  third  persons  other  than  those  to  whom  disclosure  is  made  in  furtherance  of  the  rendition 
of  advice  or  assistance  to  the  alleged  victim  or  those  reasonably  necessary'  for  such  transmission  of  the 
communication. 

(4)  “Evidence  of  a  victim’s  records  or  communications”  means  testimony  of  a  victim  advocate,  or  records  that 
pertain  to  communications  by  a  victim  to  a  victim  advocate,  for  the  purposes  of  advising  or  providing  supportive 
assistance  to  the  victim. 

(c)  Who  May  Claim  the  Privilege.  The  privilege  may  be  claimed  by  the  victim  or  the  guardian  or  conservator  of  the 
victim.  A  person  who  may  claim  the  privilege  may  authorize  trial  counsel  or  a  defense  counsel  representing  the 
victim  to  claim  the  privilege  on  his  or  her  behalf.  The  victim  advocate  who  received  the  communication  may  claim 
the  privilege  on  behalf  of  the  victim.  The  authority  of  such  a  victim  advocate,  guardian,  conservator,  or  a  defense 
counsel  representing  the  victim  to  so  assert  the  privilege  is  presumed  in  the  absence  of  evidence  to  the  contrary. 

(d)  Exceptions.  There  is  no  privilege  under  this  rule;  ♦ 

( 1 )  when  the  victim  is  dead; 

(2)  when  federal  law,  state  law,  or  service  regulation  imposes  a  duty  to  report  information  contained  in  a 
communication; 

(3)  when  a  victim  advocate  believes  that  a  victim’s  mental  or  emotional  condition  makes  the  victim  a  danger  to 
any  person,  including  the  victim; 

(4)  if  the  communication  clearly  contemplated  the  future  commission  of  a  fraud  or  crime,  or  if  the  services  of 
the  victim  advocate  are  sought  or  obtained  to  enable  or  aid  anyone  to  commit  or  plan  to  commit  what  the  victim 

knew  or  reasonably  should  have  known  to  be  a  crime  or  fraud;  • 

(5)  when  necessary  to  ensure  the  safety  and  security  of  military  personnel,  military  dependents,  military 
property,  classified  information,  or  the  accomplishment  of  a  military  mission;  or 

(6)  when  admission  or  disclosure  of  a  communication  is  constitutionally  required. 

(e)  Procedure  to  Determine  Admissibility  of  Victim  Records  or  Communications. 
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(1 )  In  any  case  in  which  the  production  or  admission  of  records  or  communications  of  a  victim  is  a  matter  in 
dispute,  a  party  may  seek  an  interlocutory  ruling  by  the  military  judge.  In  order  to  obtain  such  a  ruling,  the  party 
must; 

(A)  file  a  written  motion  at  least  5  days  prior  to  entry  of  pleas  specifically  describing  the  evidence  and 
stating  the  purpose  for  which  it  is  sought  or  offered,  or  objected  to,  unless  the  military  judge,  for  good  cause  shown, 
requires  a  different  time  for  filing  or  permits  filing  during  trial;  and 

(B)  serve  the  motion  on  the  opposing  party',  the  military  judge  and.  if  practicable,  notify  the  victim  or  the 
victim's  guardian,  conservator,  or  representative  that  the  motion  has  been  filed  and  that  the  victim  has  an 
opportunity  to  be  heard  as  set  forth  in  subdivision  (eK2). 

(2)  Before  ordering  the  production  or  admission  of  evidence  of  a  victim's  records  or  communication,  the 
military  judge  must  conduct  a  hearing.  Upon  the  motion  of  counsel  for  either  party  and  upon  good  cause  shown,  the 
military  judge  may  order  the  hearing  closed.  At  the  hearing,  the  parties  may  call  wimesses,  including  the  victim,  and 
offer  other  relevant  evidence.  The  victim  must  be  afforded  a  reasonable  opportunity  to  attend  the  hearing  and  be 
heard  at  the  victim's  own  expense  unless  the  victim  has  been  otherwise  subpoenaed  or  ordered  to  appear  at  the 
hearing.  However,  the  proceedings  may  not  be  unduly  delayed  for  this  purpose.  In  a  case  before  a  court-martial 
composed  of  a  military  judge  and  members,  the  military'  judge  must  conduct  the  hearing  outside  the  presence  of  the 
members. 

(3)  The  military'  judge  may  examine  the  evidence  or  a  proffer  thereof  in  camera,  if  such  examination  is 
necessary  to  rule  on  the  motion. 

(4)  To  prevent  unnecessary  disclosure  of  evidence  of  a  victim's  records  or  communications,  the  military  judge 
may  issue  protective  orders  or  may  admit  only  portions  of  the  evidence. 

(5)  The  motion,  related  papers,  and  the  record  of  the  hearing  must  be  sealed  in  accordance  with  R.C.M.  1 103A 
and  must  remain  under  seal  unless  the  military  judge  or  an  appellate  court  orders  otherwise. 

Rule  601.  Competency  to  Testify  in  General 

Every  person  is  competent  to  be  a  wimess  unless  these  rules  provide  otherwise. 


Rule  602.  Need  for  Personal  Knowledge 

A  witness  may  testify  to  a  matter  only  if  evidence  is  introduced  sufficient  to  support  a  finding  that  the  witness  has 
personal  knowledge  of  the  matter.  Evidence  to  prove  personal  knowledge  may  consist  of  the  witness's  own 
testimony.  This  rule  does  not  apply  to  a  witness’s  expert  testimony  under  Mil.  R.  Evid.  703. 


Rule  603.  Oath  or  Affirmation  to  Testify  Truthfully 

Before  testifying,  a  wimess  must  give  an  oath  or  affirmation  to  testify  truthfully.  It  must  be  in  a  form  designed  to 
impress  that  duty  on  the  witness’s  conscience. 

Rule  604.  interpreter 

An  interpreter  must  be  qualified  and  must  give  an  oath  or  affirmation  to  make  a  true  translation. 

Rule  60S.  Military  Judge's  Competency  as  a  Witness 

(a)  The  presiding  military  judge  may  not  testify  as  a  wimess  at  any  proceeding  of  that  court-martial.  A  party'  need 
not  object  to  preserve  the  issue. 

(b)  This  rule  does  not  preclude  the  military  judge  from  placing  on  the  record  matters  concerning  docketing  of  the 


Rule  606.  Member's  Competency  as  a  Witness  ^ 

(a)  At  the  Trial  by  Court-Martial.  A  member  of  a  court-martial  may  not  testify  as  a  wimess  before  the  other 
members  at  any  proceeding  of  that  court-martial.  If  a  member  is  called  to  testify',  the  military'  judge  must  -  except  in 
a  special  court-martial  without  a  military'  judge  -give  the  opposing  party'  an  opportunity  to  object  outside  the 
presence  of  the  members. 

(b)  During  an  inquiry  into  the  Validity  of  a  Finding  or  Sentence. 

(T)  Prohibited  Testimony  or  Other  Evidence.  During  an  inquiry  into  the  validity  of  a  finding  or  sentence,  a 
member  of  a  court-martial  may  not  testify'  about  any  statement  made  or  incident  that  occurred  during  the 
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deliberations  of  that  court-martial;  the  effect  of  anything  on  that  member's  or  another  member's  vote;  or  any 
member's  mental  processes  concerning  the  finding  or  sentence.  The  military  judge  may  not  receive  a  member's 
affidavit  or  evidence  of  a  member’s  statement  on  these  matters 
(2)  Exceptions.  A  member  may  testify  about  whether; 

(A)  extraneous  prejudicial  information  was  improperly  brought  to  the  members'  attention; 

(B)  unlawful  command  influence  or  any  other  outside  influence  was  improperly  brought  to  bear  on  any 
member;  or 

(C)  a  mistake  was  made  in  entering  the  finding  or  sentence  on  the  finding  or  sentence  forms. 

Rule  607.  Who  May  Impeach  a  Witness 

Any  part)',  including  the  party  that  called  the  witness,  may  attack  the  witness’s  credibility. 

Rule  608.  A  Witness's  Character  for  Truthfulness  or  Untruthfulness 

(a)  Reputation  or  Opinion  Evidence.  A  witness's  credibility  may  be  attacked  or  supported  by  testimony  about  the 
witness's  reputation  for  having  a  character  for  truthfulness  or  untruthfulness,  or  by  testimony  in  the  form  of  an 
opinion  about  that  character.  Evidence  of  truthful  character  is  admissible  only  after  the  witness's  character  for 
truthfulness  has  been  attacked. 

(b)  Specific  Instances  of  Conduct.  Except  for  a  criminal  conviction  under  Mil.  R.  Evid.  609,  extrinsic  evidence  is  not 
admissible  to  prove  specific  instances  of  a  witness's  conduct  in  order  to  attack  or  support  the  wimess's  character  for 
truthfulness.  The  military  judge  may,  on  cross-examination,  allow  them  to  be  inquired  into  if  they  are  probative  of 
the  character  for  truthfulness  or  untruthfulness  of; 

(1)  the  witness;  or 

(2)  another  wimess  whose  character  the  witness  being  cross-examined  has  testified  about. 

By  testifying  on  another  matter,  a  witness  does  not  waive  any  privilege  against  self-incrimination  for  testimony  that 
relates  only  to  the  witness's  character  for  truthfulness. 

(c)  Evidence  of  Bias.  Bias,  prejudice,  or  any  motive  to  misrepresent  may  be  shown  to  impeach  the  wimess  either  by 
examination  of  the  witness  or  by  evidence  otherwise  adduced. 

Rule  609.  Impeachment  by  Evidence  of  a  Criminal  Conviction 

(a)  In  General.  The  following  rules  apply  to  attacking  a  wimess's  character  for^truthfulness  by  evidence  of  a  criminal 
conviction; 

(1)  For  a  crime  that,  in  the  convicting  jurisdiction,  was  punishable  by  death,  dishonorable  discharge,  or  by 
imprisonment  for  more  than  one  year,  the  evidence: 

(A)  must  be  admitted,  subject  to  Mil.  R.  Evid.  403,  in  a  court-martial  in  which  the  witness  is  not  the 
accused;  and 

(B)  must  be  admitted  in  a  court-martial  in  which  the  witness  is  the  accused,  if  the  probative  value  of  the 
evidence  outweighs  its  prejudicial  effect  to  that  accused;  and 

(2)  For  any  crime  regardless  of  the  punishment,  the  evidence  must  be  admitted  if  the  court  can  readily 
determine  that  establishing  the  elements  of  the  crime  required  proving  -  or  the  witness's  admitting  -  a  dishonest  act 
or  false  statement. 

(3)  In  determining  whether  a  crime  tried  by  court-martial  was  punishable  by  death,  dishonorable  discharge,  or 
imprisonment  in  excess  of  one  year,  the  maximum  punishment  prescribed  by  the  President  under  Anicle  56  at  the 
time  of  the  conviction  applies  without  regard  to  whether  the  case  was  tried  by  general,  special,  or  summary’  court- 
martial. 

(b)  Limit  on  Using  the  Evidence  After  10  Years.  Subdivision  fb)  applies  if  more  than  10  years  have  passed  since  the 
witness's  conviction  or  release  from  confinement  for  it,  whichever  is  later.  Evidence  of  the  conviction  is  admissible 
only  if: 

(1 )  its  probative  value,  supported  by  specific  facts  and  circumstances,  substantially  outweighs  its  prejudicial 
effect;  and 

(2)  the  proponent  gives  an  adverse  party  reasonable  written  notice  of  the  intent  to  use  it  so  that  the  party'  has  a 
fair  opportunity  to  contest  its  use. 

(c)  Effect  of  a  Pardon.  Annulment,  or  Certificate  of  Rehabilitation.  Evidence  of  a  conviction  is  not  admissible  if: 
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(1)  the  conviction  has  been  the  subject  of  a  pardon,  annulment,  certificate  of  rehabilitation,  or  other  equivalent 
procedure  based  on  a  finding  that  the  person  has  been  rehabilitated,  and  the  person  has  not  been  convicted  of  a  later 
crime  punishable  by  death,  dishonorable  discharge,  or  imprisonment  for  more  than  one  year;  or 

(2)  the  conviction  has  been  the  subject  of  a  pardon,  annulment,  or  other  equivalent  procedure  based  on  a  finding 
of  innocence. 

(d)  Juvenile  Adjudications.  Evidence  of  a  juvenile  adjudication  is  admissible  under  this  rule  only  if: 

(1)  the  adjudication  was  of  a  wimess  other  than  the  accused; 

(2)  an  adult's  conviction  for  that  offense  would  be  admissible  to  attack  the  adult's  credibilit>';  and 

(3)  admitting  the  evidence  is  necessary  to  fairly  determine  guilt  or  innocence. 

(e)  Pendency  of  an  Appeal.  A  conviction  that  satisfies  this  rule  is  admissible  even  if  an  appeal  is  pending,  except  that 
a  conviction  by  summary  court-martial  or  special  court-martial  without  a  military  judge  may  not  be  used  for 
purposes  of  impeachment  until  review  has  been  completed  under  Article  64  or  Article  66,  if  applicable.  Evidence  of 
the  pendency  is  also  admissible. 

(f)  Definition.  For  purposes  of  this  rule,  there  is  a  “conviction”  in  a  court-martial  case  when  a  sentence  has  been 
adjudged. 

Rule  610.  Religious  Beliefs  or  Opinions 

Evidence  of  a  witness's  religious  beliefs  or  opinions  is  not  admissible  to  attack  or  support  the  witness's  credibilitj . 

Rule  611.  Mode  and  Order  of  Examining  Witnesses  and  Presenting  Evidence 

(a)  Control  by  the  Military  Judge;  Purposes.  The  military  judge  should  exercise  reasonable  control  over  the  mode 
and  order  of  examining  witnesses  and  presenting  evidence  so  as  to; 

(1)  make  those  procedures  effective  for  determining  the  truth; 

(2)  avoid  wasting  time;  and 

(3)  protect  witnesses  from  harassment  or  undue  embarrassment. 

(b)  Scope  of  Cross-Examination.  Cross-examination  should  not  go  beyond  the  subject  matter  of  the  direct 
examination  and  matters  affecting  the  witness's  credibility.  The  military  judge  may  allow  inquiry  into  additional 
matters  as  if  on  direct  examination. 

(c)  Leading  Questions.  Leading  questions  should  not  be  used  on  direct  examination  except  as  necessaiy  to  develop 
the  witness's  testimony.  Ordinarily ,jthe  military  judge  should  allow  leading  questions; 

( 1 )  on  cross-examination;  and 

(2)  when  a  part>’  calls  a  hostile  witness  or  a  wimess  identified  with  an  adverse  part> . 

(d)  Remote  live  testimony  of  a  child. 

(1)  In  a  case  involving  domestic  violence  or  the  abuse  of  a  child,  the  military  judge  must,  subject  to  the 
requirements  of  subdivision  (d)(3)  of  this  rule,  allow  a  child  victim  or  witness  to  testify  from  an  area  outside  the 
courtroom  as  prescribed  in  R.C.M.  914A. 

(2)  Definitions.  As  used  in  this  rule: 

(A)  “Child”  means  a  person  who  is  under  the  age  of  16  at  the  time  of  his  or  her  testimony. 

(B)  “Abuse  of  a  child”  means  the  physical  or  mental  injury,  sexual  abuse  or  exploitation,  or  negligent 
treatment  of  a  child. 

(C)  “Exploitation”  means  child  pornography  or  child  prostitution. 

(D)  “Negligent  treatment”  means  the  failure  to  provide,  for  reasons  other  than  poverty,  adequate  food, 
clothing,  shelter,  or  medical  care  so  as  to  endanger  seriously  the  physical  health  of  the  child. 

(E)  “Domestic  violence”  means  an  offense  that  has  as  an  element  the  use,  or  attempted  or  threatened  use  of 
physical  force  against  a  person  by  a  current  or  former  spouse,  parent,  or  guardian  of  the  victim;  by  a  person  with 
whom  the  victim  shares  a  child  in  common;  by  a  person  who  is  cohabiting  with  or  has  cohabited  with  the  victim  as  a 
spouse,  parent,  or  guardian;  or  by  a  person  similarly  situated  to  a  spouse,  parent,  or  guardian  of  the  victim. 

(3)  Remote  live  testimony  will  be  used  only  where  the  military  judge  makes  the  following  three  findings  on  the 
record: 

(.A)  that  it  is  necessary  to  protect  the  welfare  of  the  particular  child  witness; 

(B)  that  the  child  witness  would  be  traumatized,  not  by  the  courtroom  generally,  but  by  the  presence  of  the 
defendant:  and 
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(C)  that  the  emotional  distress  suffered  by  the  child  witness  in  the  presence  of  the  defendant  is  more  than 
de  minimis. 

(4)  Remote  live  testimony  of  a  child  will  not  be  used  when  the  accused  elects  to  absent  himself  from  the 
courtroom  in  accordance  with  R.C.M.  804(d). 

(5)  In  making  a  determination  under  subdivision  (d)(3).  the  military  judge  may  question  the  child  in  chambers, 
or  at  some  comfortable  place  other  than  the  courtroom,  on  the  record  for  a  reasonable  period  of  time,  in  the  presence 
of  the  child,  a  representative  of  the  prosecution,  a  representative  of  the  defense,  and  the  child’s  attorney  or  guardian 
ad  litem. 

Rule  612.  Writing  Used  to  Refresh  a  Witness's  Memory 

(a)  Scope.  This  rule  gives  an  adverse  part)  certain  options  when  a  witness  uses  a  writing  to  refresh  memory; 

(1)  while  testifying;  or 

(2)  before  testifying,  if  the  military  judge  decides  that  justice  requires  the  part)'  to  have  those  options. 

(b)  Adverse  Party's  Options;  Deleting  Unrelated  Matter.  An  adverse  party  is  entitled  to  have  the  writing  produced  at 
the  hearing,  to  inspect  it.  to  cross-examine  the  witness  about  it,  and  to  introduce  in  evidence  any  portion  that  relates 
to  the  witness's  testimon) .  If  the  producing  party  claims  lhat  the  writing  includes  unrelated  or  privileged  matter,  the 
military  judge  must  examine  the  writing  in  camera,  delete  any  unrelated  or  privileged  portion,  and  order  that  the  rest 
be  delivered  to  the  adverse  party.  Any  portion  deleted  over  objection  must  be  preserved  for  the  record. 

(c)  Failure  to  Produce  or  Deliver  the  Writing.  If  a  writing  is  not  produced  or  is  not  delivered  as  ordered,  the  military 
judge  may  issue  any  appropriate  order.  If  the  prosecution  does  not  comply,  the  military  judge  must  strike  the 
witness's  testimony  or  -  if  justice  so  requires  -  declare  a  mistrial. 

(d)  No  Effect  on  Other  Disclosure  Requirements.  This  rule  does  not  preclude  disclosure  of  information  required  to 
be  disclosed  under  other  provisions  of  these  rules  or  this  Manual. 

Rule  613.  Witness's  Prior  Statement 

(a)  Showing  or  Disclosing  the  Statement  During  Examination.  When  examining  a  witness  about  the  wimess's  prior 
statement,  a  part)'  need  not  show  it  or  disclose  its  contents  to  the  witness.  The  party  must,  on  request,  show  it  or 
disclose  its  contents  to  an  adverse  part)''s  attorney. 

(b)  Extrinsic  Evidence  of  a  Prior  Inconsistent  Statement.  Extrinsic  evidence  of  a  witness's  prior  inconsistent 
statement  is  admissible  only  if  the  witness  is  given  an  opportunity  to  explain  or  deny  the  statement  and  an  adverse 
part)’  is  given  an  opportunit)'  to  examine  the  witness  about  it,  or  if  justice  so  requires.  Subdivision  (b)  does  not  apply 
to  an  opposing  party's  statement  under  Mil  R.  Evid.  801(d)(2). 

Rule  614.  Court-Martial's  Calling  or  Examining  a  Witness 

(a)  Calling.  The  military  judge  may  -  sua  sponte  or  at  the  request  of  the  members  or  the  suggestion  of  a  party  -  call 
a  witness.  Each  party  is  entitled  to  cross-examine  the  witness.  When  the  members  wish  to  call  or  recall  a  witness,  the 
military  judge  must  determine  whether  the  testimony  would  be  relevant  and  not  barred  by  any  rule  or  provision  of 
this  Manual. 

(b)  Examining.  The  military  judge  or  members  may  examine  a  witness  regardless  of  who  calls  the  witness.  Members 
must  submit  their  questions  to  the  military  judge  in  writing.  Following  the  opportunity  for  review  by  both  parties, 
the  military  judge  must  rule  on  the  propriety  of  the  questions,  and  ask  the  questions  in-an  acceptable  form  on  behalf 
of  the  members.  When  the  military  judge  or  the  members  call  a  wimess  who  has  not  previously  testified,  the  militar) 
judge  may  conduct  the  direct  examination  or  may  assign  the  responsibility  to  counsel  for  any  part)’. 

(c)  Objections.  A  party  may  object  to  the  court-martial's  calling  or  examining  a  witness  either  at  that  time  or  at  the 
next  opportunity  when  the  members  are  not  present. 

Rule  615.  Excluding  Witnesses 

At  a  party's  request,  the  military'  judge  must  order  witnesses  excluded  so  that  they  cannot  hear  other  witnesses' 
testimony,  or  the  military  judge  may  do  so  sua  sponte.  This  rule  does  not  authorize  excluding: 

(a)  the  accused: 

(b)  a  member  of  an  armed  service  or  an  employee  of  the  United  States  after  being  designated  as  a  representative  of 
the  United  States  by  the  trial  counsel: 

(c)  a  person  whose  presence  a  party  shows  to  be  essential  to  presenting  the  party's  case; 
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(d)  a  person  authorized  by  statute  to  be  present;  or 

(e)  a  victim  of  an  offense  from  the  trial  of  an  accused  for  that  offense,  when  the  sole  basis  for  exclusion  would  be 
that  the  victim  may  testify  or  present  information  during  the  presentencing  phase  of  the  trial. 

Rule  701.  Opinion  Testimony  by  Lay  Witnesses 

If  a  witness  is  not  testifying  as  an  expert,  testimony  in  the  form  of  an  opinion  is  limited  to  one  that  is: 

(a)  rationally  based  on  the  witness’s  perception; 

(b)  helpful  to  clearly  understanding  the  witness’s  testimony  or  to  determining  a  fact  in  issue;  and 

(c)  not  based  on  scientific,  technical,  or  other  specialized  knowledge  within  the  scope  of  Mil.  R.  Evid.  702. 

Rule  702.  Testimony  by  Expert  Witnesses 

A  witness  who  is  qualified  as  an  expert  by  knowledge,  skill,  experience,  training,  or  education  may  testify  in  the 
form  of  an  opinion  or  otherwise  if: 

(a)  the  expert's  scientific,  technical,  or  other  specialized  knowledge  will  help  the  trier  of  fact  to  understand  the 
evidence  or  to  determine  a  fact  in  issue; 

(b)  the  testimony  is  based  on  sufficient  facts  or  data;  * 

(c)  tile  testimony  is  the  product  of  reliable  principles  and  methods;  and 

(d)  the  expert  has  reliably  applied  the  principles  and  methods  to  the  facts  of  the  case. 

Rule  703.  Bases  of  an  Expert's  Opinion  Testimony 

An  expert  may  base  an  opinion  on  facts  or  data  in  the  case  that  the  expert  has  been  made  aware  of  or  personal!) 
observed.  If  experts  in  the  particular  field  would  reasonably  rely  on  those  kinds  of  facts  or  data  in  forming  an 
opinion  on  the  subject,  they  need  not  be  admissible  for  the  opinion  to  be  admitted.  If  the  facts  or  data  would 
otherwise  be  inadmissible,  the  proponent  of  the  opinion  may  disclose  them  to  the  members  of  a  court-martial  only  if 
the  militaiy  judge  finds  that  their  probative  value  in  helping  the  members  evaluate  the  opinion  substantially 
outweighs  their  prejudicial  effect. 

Rule  704.  Opinion  on  an  Ultimate  issue 

An  opinion  is  not  objectionable  just  because  it  embraces  an  ultimate  issue. 

Rule  705.  Disclosing  the  Facts  or  Data  Underlying  an  Expert's  Opinion' 

Unless  the  military  judge  orders  otherwise,  an  expert  may  state  an  opinion  -  and  give  the  reasons  for  it  -  without 
first  testifying  to  the  underlying  facts  or  data.  The  expert  may  be  required  to  disclose  those  facts  or  data  on  cross- 
examination. 

Rule  706.  Court-Appointed  Expert  Witnesses 

(a)  Appointment  Process.  The  trial  counsel,  the  defense  counsel,  and  the  court-martial  have  equal  opportunity  to 
obtain  expert  witnesses  under  Article  46  and  R.C.M.  703. 

(b)  Compensation.  The  compensation  of  expert  witnesses  is  governed  by  R.C.M.  703. 

(c)  Accused's  Choice  of  Experts.  This  rule  does  not  limit  an  accused  in  calling  any  expert  at  the  accused’s  own 
expense. 

Rule  707.  Polygraph  Examinations 

(a)  Prohibitions.  Notwithstanding  any  other  provision  of  law,  the  result  of  a  polygraph  examination,  the  polygraph 
examiner’s  opinion,  or  any  reference  to  an  offer  to  take,  failure  to  take,  or  taking  of  a  polygraph  examination  is  not 
admissible. 

(b)  Statements  Made  During  a  Polygraph  Examination.  This  rule  does  not  prohibit  admission  of  an  otherwise 
admissible  statement  made  during  a  polygraph  examination. 

Rule  801.  Definitions  that  Apply  to  this  Section;  Exclusions  from  Hearsay 

(a)  Statement.  “Statement  means  a  person’s  oral  assertion,  written  assertion,  or  nonverbal  conduct,  if  the  person 
intended  it  as  an  assertion. 
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(b)  Declarant.  “Declarant”  means  the  person  who  made  the  statement. 

(c)  Hearsay’.  “Hearsay”  means  a  statement  that; 

(1)  the  declarant  does  not  make  while  testifying  at  the  current  trial  or  hearing;  and 

(2)  a  party  offers  in  evidence  to  prove  the  truth  of  the  matter  asserted  in  the  statement. 

(d)  Statements  that  Are  Not  Hearsay.  A  statement  that  meets  the  following  conditions  is  not  hearsay: 

(1)  /4  Declarant-Witness's  Prior  Statement.  The  declarant  testifies  and  is  subject  to  cross-examination  about  a 
prior  statement,  and  the  statement: 

(A)  is  inconsistent  with  the  declarant's  testimony  and  was  given  under  penalt\'  of  peijury  at  a  trial,  hearing, 
or  other  proceeding  or  in  a  deposition; 

(B)  is  consistent  with  the  declarant's  testimony  and  is  offered  to  rebut  an  express  or  implied  charge  that  the 
declarant  recenth  fabricated  it  or  acted  from  a  recent  improper  influence  or  motive  in  so  testifying;  or 

(C)  identifies  a  person  as  someone  the  declarant  perceived  earlier. 

(2)  An  Opposing  Party's  Statement.  Tne  statement  is  offered  against  an  opposing  party  and: 

(A)  was  made  by  the  party  in  an  individual  or  representative  capacity; 

(B)  is  one  the  party  manifested  that  it  adopted  or  believed  to  be  true; 

fC)  was  made  by  a  person  whom  the  party'  authorized  to  make  a  statement  on  the  subject; 

(D)  was  made  by  the  party's  agent  or  employee  on  a  matter  within  the  scope  of  that  relationship  and  while  it 
existed;  or 

(E)  was  made  by  the  party's  co-conspirator  during  and  in  furtherance  of  the  conspiracy. 

The  statement  must  be  considered  but  does  not  by  itself  establish  the  declarant's  authority'  under  (C);  the  existence  or 
scope  of  the  relationship  under  (D);  or  the  existence  of  the  conspiracy  or  participation  in  it  under  (E). 

Rule  802.  The  Rule  against  Hearsay 

Hearsay  is  not  admissible  unless  any  of  the  following  provides  otherwise: 

(a)  a  federal  statute  applicable  in  trial  by  courts-martial;  or 

(b)  these  rules. 

Rule  803.  Exceptions  to  the  Rule  against  Hearsay  -  Regardless  of  Whether  the  Declarant  Is 
Available  as  a  Witness 

The  following  are  not  excluded  by  the  rule  against  hearsay,  regardless  of  whether  the  declarant  is  available  as  a 
witness: 

( 1 )  Present  Sense  Impression.  A  statement  describing  or  explaining  an  event  or  condition,  made  while  or 
immediately  after  the  declarant  perceived  it. 

(2)  Excited  Utterance.  A  statement  relating  to  a  startling  event  or  condition,  made  while  the  declarant  was  under  the 
stress  of  excitement  that  it  caused. 

(3)  Then-Existing  Mental.  Emotional,  or  Physical  Condition.  A  statement  of  the  declarant's  then-existing  state  of 
mind  (such  as  motive,  intent,  or  plan)  or  emotional,  sensory  ,  or  physical  condition  (such  as  mental  feeling,  pain,  or 
bodily  health),  but  not  including  a  statement  of  memory  or  belief  to  prove  the  fact  remembered  or  believed  unless  it 
relates  to  the  validity  or  terms  of  the  declarant's  will. 

(4)  Statement  Made  for  Medical  Diagnosis  or  Treatment.  A  statement  that  - 

(A) ' is  made  for  -  and  is  reasonably  pertinent  to  -  medical  diagnosis  or  treatment;  and 

(B)  describes  medical  history;  past  or  present  symptoms  or  sensations:  their  inceptiojj;  or  their  general  cause. 

(5)  Recorded  Recollection.  A  record  that: 

(A)  is  on  a  matter  the  witness  once  knew  about  but  now  cannot  recall  well  enough  to  testify  fully  and 
accurately; 

(B)  was  made  or  adopted  by  the  witness  when  the  matter  was  fresh  in  the  wimess's  memory;  and 

(C)  accurately  reflects  the  wimess's  knowledge. 

If  admitted,  the  record  may  be  read  into  evidence  but  may  be  received  as  an  exhibit  only  if  offered  by  an  adverse 
party. 

(6)  Records  of  a  Regularly  Conducted  Activity .  A  record  of  an  act,  event,  condition,  opinion,  or  diagnosis  if; 

(A)  the  record  was  made  at  or  near  the  time  by  -  or  from  information  transmitted  by  -  someone  with 
knowledge; 
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(B)  the  record  was  kept  in  the  course  of  a  regularly  conducted  activity  of  a  uniformed  service,  business, 
institution,  association,  profession,  organization,  occupation,  or  calling  of  any  kind,  whether  or  not  conducted  for 
profit; 

(C)  making  the  record  was  a  regular  practice  of  that  activity; 

(D)  all  these  conditions  are  shown  by  the  testimony  of  the  custodian  or  another  qualified  witness,  or  by  a 
certification  that  complies  with  Mil.  R.  Evid.  902(1 1)  or  with  a  statute  permitting  certification  in  a  criminal 
proceeding  in  a  court  of  the  United  States;  and 

(E)  neither  the  source  of  information  nor  the  method  or  circumstances  of  preparation  indicate  a  lack  of 
trustworthiness. 

Records  of  regularly  conducted  activities  include,  but  are  not  limited  to,  enlistment  papers,  physical  examination 
papers,  fingerprint  cards,  forensic  laboratory  reports,  chain  of  custody  documents,  morning  reports  and  other 
personnel  accountability  documents,  service  records,  officer  and  enlisted  qualification  records,  logs,  unit  personnel 
diaries,  individual  equipment  records,  daily  strength  records  of  prisoners,  and  rosters  of  prisoners. 

(7)  Absence  of  a  Record  of  a  Regularly  Conducted  Activity.  Evidence  that  a  matter  is  not  included  in  a  record 
described  in  paragraph  (6)  if: 

(A)  the  evidence  is  admitted  to  prove  that  the  matter  did  not  occur  or  exist; 

(B)  a  record  was  regularly  kept  for  a  matter  of  that  kind;  and 

(C)  neither  the  possible  source  of  the  information  nor  other  circumstances  indicate  a  lack  of  trustworthiness. 

(8)  Public  Records.  A  record  or  statement  of  a  public  office  if; 

(A)  it  sets  out: 

(i)  the  office's  activities; 

(ii)  a  matter  observed  while  under  a  legal  duty  to  report,  but  not  including  a  matter  observed  by  law- 
enforcement  personnel  and  other  personnel  acting  in  a  law  enforcement  capacity;  or 

(iii)  against  the  government,  factual  findings  from  a  legally  authorized  investigation;  and 

(B)  neither  the  source  of  information  nor  other  circumstances  indicate  a  lack  of  trustworthiness. 

Notwithstanding  subdivision  (8XA)(ii),  the  following  are  admissible  as  a  record  of  a  fact  or  event  if  made  by  a 
person  within  the  scope  of  the  person’s  official  duties  and  those  duties  included  a  duty  to  know  or  to  ascertain 
through  appropriate  and  trustworthy  channels  of  information  the  truth  of  the  fact  or  event  and  to  record  such  fact  or 
event:  enlistment  papers,  physical  examination  papers,  fingerprint  cards,  forensic  laboratory  reports,  chain  of 
custody  documents,  morning  reports  and  other  personnel  accountability  documents,  service  records,  officer  and 
enlisted  qualification  records,  court-martial  conviction  records,  logs,  unit  personnel  diaries,  individual  equipment 
records,  daily  strength  records  of  prisoners,  and  rosters  of  prisoners. 

(9)  Public  Records  of  Vital  Statistics.  A  record  of  a  birth,  death,  or  marriage,  if  reported  to  a  public  office  in 
accordance  with  a  legal  duty. 

(10)  Absence  of  a  Public  Record.  Testimony  -  or  a  certification  under  Mil.  R.  Evid.  902  -  that  a  diligent  search 
failed  to  disclose  a  public  record  or  statement  if  the  testimony  or  certification  is  admitted  to  prove  that: 

(A)  the  record  or  statement  does  not  exist;  or 

(B)  a  matter  did  not  occur  or  exist,  if  a  public  office  regularly  kept  a  record  or  statement  for  a  matter  of  that 
kind. 

(11)  Records  of  Religious  Organizations  Concerning  Personal  or  Family  History'.  A  statement  of  birth,  legitimacy , 
ancestry,  marriage,  divorce,  death,  relationship  by  blood  or  marriage,  or  similar  facts  of  personal  or  family  histoiy, 
contained  in  a  regularly  kept  record  of  a  religious  organization. 

(12)  Certificates  of  Marriage,  Baptism,  and  Similar  Ceremonies.  A  statement  of  fact  contained  in  a  certificate; 

(A)  made  by  a  person  who  is  authorized  by  a  religious  organization  or  by  law  to  perform  the  act  certified; 

(B)  attesting  that  the  person  performed  a  marriage  or  similar  ceremony  or  administered  a  sacrament;  and 

(C)  purporting  to  have  been  issued  at  the  time  of  the  act  or  within  a  reasonable  time  after  it. 

(13)  Family  Records.  A  statement  of  fact  about  personal  or  family  history  contained  in  a  family  record,  such  as  a 
Bible,  genealogy ,  chart,  engraving  on  a  ring,  inscription  on  a  portrait,  or  engraving  on  an  urn  or  burial  marker. 

(14)  Records  of  Documents  that  Affect  an  interest  in  Property.  The  record  of  a  document  that  purports  to  establish  or 
affect  an  interest  in  property  if: 

(A)  the  record  is  admitted  to  prove  the  content  of  the  original  recorded  document,  along  with  its  signing  and  its 
delivery  by  each  person  who  purports  to  have  signed  it; 

(B)  the  record  is  kept  in  a  public  office;  and 
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(C)  a  statute  authorizes  recording  documents  of  that  kind  in  that  office. 

(15)  Statements  in  Documents  that  Affect  an  Interest  in  Property.  A  statement  contained  in  a  document  that  purports 
to  establish  or  affect  an  interest  in  property'  if  the  matter  stated  was  relevant  to  the  document's  purpose  unless  later 
dealings  with  the  propertv'  are  inconsistent  with  the  truth  of  the  statement  or  the  purport  of  the  document. 

(16)  Statements  in  Ancient  Documents.  A  statement  in  a  document  that  is  at  least  20  years  old  and  whose 
authenticity  is  established. 

(17)  Market  Reports  and  Similar  Commercial  Publications.  Market  quotations,  lists  (including  government  price 
lists),  directories,  or  other  compilations  that  are  generally  relied  on  by  the  public  or  by  persons  in  particular 
occupations. 

(18)  Statements  in  learned  Treatises.  Periodicals.  or  Pamphlets.  A  statement  contained  in  a  treatise,  periodical,  or 
pamphlet  if: 

(A)  the  statement  is  called  to  the  attention  of  an  expert  wimess  on  cross-examination  or  relied  on  by  the  expert 
on  direct  examination;  and 

(B)  the  publication  is  established  as  a  reliable  authorit}’  by  the  expert's  admission  or  testimonj ,  by  another 
expert's  testimony,  or  by  judicial  notice. 

If  admitted,  the  statement  may  be  read  into  evidence  but  not  received  as  an  exhibit. 

( 1 9)  Reputation  Concerning  Personal  or  Family  History.  A  reputation  among  a  person's  family  by  blood,  adoption, 
or  marriage  -  or  among  a  person's  associates  or  in  the  community  -  concerning  the  person's  birth,  adoption, 
legitimacy,  anceatry,  marriage,  divorce,  death,  relationship  by  blood,  adoption,  or  marriage,  or  similar  facts  of 
personal  or  family  history . 

(20)  Reputation  Concerning  Boundaries  or  General  History.  A  reputation  in  a  community  -  arising  before  the 
controversN  -  concerning  boundaries  of  land  in  the  community  or  customs  that  affect  the  land,  or  concerning  general 
historical  events  important  to  that  community.  State,  or  nation. 

(21)  Reputation  Concerning  Character.  .A  reputation  among  a  person's  associates  or  in  the  community  concerning 
the  person's  character. 

(22)  Judgment  of  a  Previous  Conviction.  Evidence  of  a  final  judgment  of  conviction  if; 

(A)  the  judgment  was  entered  after  a  trial  or  guilty  plea,  but  not  a  nolo  contendere  plea; 

(B)  the  conviction  was  for  a  crime  punishable  by  death,  dishonorable  discharge,  or  by  imprisonment  for  more 
than  a  year; 

(C)  the  evidence  is  admitted  to  prove  any  fact  essential  to  the  judgment;  and 

(D)  when  offered  by  the  prosecutor  for  a  purpose  other  than  impeachment,  the  judgment  was  against  the 
accused. 

The  pendency  of  an  appeal  may  be  shown  but  does  not  affect  admissibility .  In  determining  whether  a  crime  tried  b> 
court-martial  was  punishable  by  death,  dishonorable  discharge,  or  imprisonment  for  more  than  one  year,  the 
maximum  punishment  prescribed  by  the  President  under  Article  56  of  the  Uniform  of  Military  Justice  at  the  time  of 
the  conviction  applies  without  regard  to  whether  the  case  was  tried  by  general,  special,  or  summary  court-martial 
{li)  Judgments  Involving  Personal.  Family,  or  General  History,  or  a  Boundary.  A  judgment  that  is  admitted  to 
prove  a  matter  of  personal,  family,  or  general  history,  or  boundaries,  if  the  matter; 

(A)  was  essential  to  the  judgment;  and 

(B)  could  be  proved  by  evidence  of  reputation. 

Rule  804.  Exceptions  to  the  Rule  Against  Hearsay  -  When  the  Declarant  Is  Unavailable  as  a 
Witness 

(a)  Criteria  for  Being  Unavailable.  A  declarant  is  considered  to  be  unavailable  as  a  wimess  if  the  declarant; 

(1)  is  exempted  from  testifying  about  the  subject  matter  of  the  declarant's  statement  because  the  military  judge 
rules  that  a  privilege  applies; 

(2)  refuses  to  testify  about  the  subject  matter  despite  the  military  judge's  order  to  do  so; 

(3)  testifies  to  not  remembering  the  subject  matter; 

(4)  cannot  be  present  or  testify  at  the  trial  or  hearing  because  of  death  or  a  then-existing  infirmity,  physical 
illness,  or  mental  illness;  or 

(5)  is  absent  from  the  trial  or  hearing  and  the  statement's  proponent  has  not  been  able,  by  process  or  other 
reasonable  means,  to  procure; 

(A)  the  declarant's  attendance,  in  the  case  of  a  hearsay  exception  under  subdivision  (b)(1)  or  (bX5); 
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(B)  the  declarant's  attendance  or  testimony,  in  the  case  of  a  hearsay  exception  under  subdivision  (b)(2). 
(bK3),or(bK4);or 

(6)  is  unavailable  within  the  meaning  of  Article  49(dX2). 

Subdivision  (a)  does  not  apply  if  the  statement's  proponent  procured  or  wrongfully  caused  the  declarant's 
unavailability  as  a  wimess  in  order  to  prevent  the  declarant  from  attending  or  testifying. 

(b)  The  Exceptions.  The  following  are  exceptions  to  the  rule  against  hearsay,  and  are  not  excluded  by  that  rule  if  the 
declarant  is  unavailable  as  a  wimess; 

{\)  Former  Testimony  .  Testimony  that: 

(A)  was  given  by  a  witness  at  a  trial,  hearing,  or  lawful  deposition,  whether  given  during  the  current 
proceeding  or  a  different  one;  and 

(B)  is  now  offered  against  a  party  who  had  an  opportunity  and  similar  motive  to  develop  it  by  direct,  cross-, 
or  redirect  examination. 

Subject  to  the  limitations  in  Articles  49  and  50,  a  record  of  testimony  given  before  a  court-martial,  court  of  inquiiy, 
military  commission,  other  military  tribunal,  or  pretrial  investigation  under  Article  32  is  admissible  under 
subdivision  (bXl)  if  the  record  of  the  testimony  is  a  verbatim  record. 

(2)  Statement  under  the  Belief  of  Imminent  Death.  In  a  prosecution  for  any  offense  resulting  in  the  death  of  the 
alleged  victim,  a  statement  that  the  declarant,  while  believing  the  declarant's  death  to  be  imminent,  made  about  its 
cause  or  circumstances. 

(3)  Statement  against  Interest.  A  statement  that: 

(A)  a  reasonable  person  in  the  declarant's  position  would  have  made  only  if  the  person  believed  it  to  be  true 
because,  when  made,  it  was  so  contrary  to  the  declarant's  proprietary  or  pecuniary  interest  or  had  so  great  a  tendency 
to  invalidate  the  declarant's  claim  against  someone  else  or  to  expose  the  declarant  to  civil  or  criminal  liability;  and 

(B)  is  supported  by  corroborating  circumstances  that  clearly  indicate  its  trustworthiness,  if  it  tends  to 
expose  the  declarant  to  criminal  liability  and  is  offered  to  exculpate  the  accused. 

(4)  Statement  of  Personal  or  Family  History.  A  statement  about: 

(A)  the  declarant's  own  birth,  adoption,  legitimacy,  ancestry,  marriage,  divorce,  relationship  by  blood  or 
marriage,  or  similar  facts  of  personal  or  family  history ,  even  though  the  declarant  had  no  way  of  acquiring  personal 
knowledge  about  that  fact;  or 

(B)  another  person  concerning  any  of  these  facts,  as  well  as  death,  if  the  declarant  was  related  to  the  person 
by  blood,  adoption,  or  marriage  or  was  so  intimately  associated  with  the  person's  family  that  the  declarant's 
information  is  likely  to  be  accurate. 

(5)  Other  Exceptions.  [Transferred  to  Mil.R.Evid.  807] 

(6)  Statement  Offered  against  a  Party  that  Wrongfully  Caused  the  Declarant's  Unavailability.  A  statement 
offered  against  a  party  that  wrongfully  caused  or  acquiesced  in  wrongfully  causing  the  declarant's  unavailability  as  a 
wimess.  and  did  so  intending  that  result. 

Rule  805.  Hearsay  Within  Hearsay 

Hearsay  within  hearsay  is  not  excluded  by  the  rule  against  hearsay  if  each  part  of  the  combined  statements  conforms 
with  an  exception  or  exclusion  to  the  rule. 

Rule  806.  Attacking  and  Supporting  the  Declarant's  Credibility 

When  a  hearsay  statement  -  or  a  statement  described  in  Mil.  R.  Evid.  801(d)(2XC),  (D),  or  (E)  -  has  been  admitted 
in  evidence,  the  declarant's  credibility  may  be  attacked,  and  then  supported,  by  any  evidence  that  would  be 
admissible  for  those  purposes  if  the  declarant  had  testified  as  a  witness.  The  military'  judge  may  admit  evidence  of 
the  declarant's  inconsistent  statement  or  conduct,  regardless  of  when  it  occurred  or  whether  the  declarant  had  an 
opportunity  to  explain  or  deny  it.  If  the  party  against  whom  the  statement  was  admitted  calls  the  declarant  as  a 
wimess,  the  party  may  examine  the  declarant  on  the  statement  as  if  on  cross-examination. 

Rule  807.  Residual  Exception 

(a)  In  General.  Under  the  following  circumstances,  a  hearsay  statement  is  not  excluded  by  the  rule  against  hearsay- 
even  if  the  statement  is  not  specifically  covered  by  a  hearsay  exception  in  Mil.  R.  Evid.  803  or  804: 

( 1 )  the  statement  has  equivalent  circumstantial  guarantees  of  trustworthiness; 

(2)  it  is  offered  as  evidence  of  a  material  fact; 
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(3)  it  is  more  probative  on  the  point  for  which  it  is  offered  than  any  other  evidence  that  the  proponent  can  obtain 
through  reasonable  efforts;  and 

(4)  admitting  it  will  best  serve  the  purposes  of  these  rules  and  the  interests  of  justice. 

(b)  Notice.  The  statement  is  admissible  only  if,  before  the  trial  or  hearing,  the  proponent  gives  an  adverse  party 
reasonable  notice  of  the  intent  to  offer  the  statement  and  its  particulars,  including  the  declarant’s  name  and  address, 
so  that  the  party  has  a  fair  opportunity  to  meet  it. 

Rule  901 .  Authenticating  or  Identifying  Evidence 

(a)  In  General.  To  satisfy  the  requirement  of  authenticating  or  identifying  an  item  of  evidence,  the  proponent  must 
produce  evidence  sufficient  to  support  a  finding  that  the  item  is  what  the  proponent  claims  it  is. 

(b)  Examples.  The  following  are  examples  only  -  not  a  complete  list  -  of  evidence  that  satisfies  the  requirement: 

(1)  Testimony  of  a  Witness  with  Knowledge.  Testimony  that  an  item  is  what  it  is  claimed  to  be. 

(2)  Nonexpert  Opinion  about  Handwriting.  A  nonexpert's  opinion  that  handwriting  is  genuine,  based  on  a 
familiarity  with  it  that  was  not  acquired  for  the  current  litigation. 

(3)  Comparison  by  an  Expert  Witness  or  the  Trier  of  Fact.  A  comparison  with  an  authenticated  specimen  by  an 
expert  wimess  or  the  trier  of  fact. 

(4)  Distinctive  Characteristics  and  the  Like.  The  appearance,  contents,  substance,  internal 
patterns,  or  other  distinctive  characteristics  of  the  item,  taken  together  with  all  the  circumstances. 

(5)  Opinion  about  a  Voice.  .An  opinion  identifying  a  person's  voice  -  whether  heard  firsthand  or  through 
mechanical  or  electronic  transmission  or  recording  ••  based  on  hearing  the  voice  at  any  time  under  circumstances 
that  connect  it  with  the  alleged  speaker. 

(6)  Evidence  about  a  Telephone  Conversation.  For  a  telephone  conversation,  evidence  that  a  call  was  made  to 
the  number  assigned  at  the  time  to: 

(,A)  a  particular  person,  if  circumstances,  including  self-identification,  show  that  the  person  answering  was 
the  one  called;  or 

(B)  a  particular  business,  if  the  call  was  made  to  a  business  and  the  call  related  to  business  reasonably 
transacted  over  the  telephone. 

(7)  Evidence  about  Public  Records.  Evidence  that: 

(A)  a  document  was  recorded  or  filed  in  a  public  office  as  authorized  by  law;  or 

(B)  a  purported  public  record  or  statement  is  from  the  office  where  items  of  this  kind  are  kept. 

(8)  Evidence  about  Ancient  Documents  or  Data  Compilations.  For  a  document  or  data  compilation,  evidence 
that  it: 

(A)  is  in  a  condition  that  creates  no  suspicion  about  its  authenticity; 

(B)  was  in  a  place  where,  if  authentic,  it  would  likely  be;  and 

(C)  is  at  least  20  years  old  when  offered. 

(9)  Evidence  about  a  Process  or  System.  Evidence  describing  a  process  or  system  and  showing  that  it  produces 
an  accurate  result. 

(10)  Methods  Provided  by  a  Statute  or  Rule.  Any  method  of  authentication  or  identification  allowed  by  a  federal 
statute,  a  rule  prescribed  by  the  Supreme  Court,  or  an  applicable  regulation  prescribed  pursuant  to  statutory 
authority'. 

Rule  902.  Evidence  that  Is  Self-Authenticating 

The  following  items  of  evidence  are  self-authenticating;  they  require  no  extrinsic  evidence  of  authenticity  in  order  to 
be  admitted: 

( 1 )  Domestic  Public  Documents  that  are  Sealed  and  Signed.  A  document  that  bears: 

(A)  a  seal  purporting  to  be  that  of  the  United  States;  any  State,  district.  Commonwealth,  territory,  or  insular 
possession  of  the  United  States;  the  former  Panama  Canal  Zone;  the  Trust  Territory  of  the  Pacific  Islands;  a  political 
subdivision  of  any  of  these  entities;  or  a  department,  agency ,  or  officer  of  any  entity  named  above;  and 

(B)  a  signature  purporting  to  be  an  execution  or  attestation. 

(2)  Domestic  Public  Documents  that  are  Not  Sealed  but  are  Signed  and  Certified.  A  document  that  bears  no  seal  if; 

(A)  it  bears  the  signature  of  an  officer  or  employee  of  an  entity  named  in  subdivision  (1 KA)  above;  and 
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(B)  another  public  officer  who  has  a  seal  and  official  duties  within  that  same  entity  certifies  under  seal  -  or  its 
equivalent  -  that  the  signer  has  the  official  capacity  and  that  the  signature  is  genuine. 

(3)  Foreign  Public  Documents.  A  document  that  purports  to  be  signed  or  attested  by  a  person  who  is  authorized  by  a 
foreign  countTy''s  law  to  do  so.  The  document  must  be  accompanied  by  a  final  certification  that  certifies  the 
genuineness  of  the  signature  and  official  position  of  the  signer  or  attester  -  or  of  any  foreign  official  whose 
certificate  of  genuineness  relates  to  the  signature  or  attestation  or  is  in  a  chain  of  certificates  of  genuineness  relating 
to  the  signature  or  attestation.  The  certification  may  be  made  by  a  secretary  of  a  United  States  embassy  or  legation; 
by  a  consul  general,  vice  consul,  or  consular  agent  of  the  United  States;  or  by  a  diplomatic  or  consular  official  of  the 
foreign  country  assigned  or  accredited  to  the  United  States.  If  all  parties  have  been  given  a  reasonable  opportunity 
to  investigate  the  document's  authenticity  and  accuracy,  the  military  judge  may,  for  good  cause,  either: 

(A)  order  that  it  be  treated  as  presumptively  authentic  without  final  certification;  or 

(B)  allow  it  to  be  evidenced  by  an  attested  summary  with  or  without  final  certification. 

(4)  Certified  Copies  of  Public  Records.  A  copy  of  an  official' record  -  or  a  copy  of  a  document  that  was  recorded  or 
filed  in  a  public  office  as  authorized  by  law  ~  if  the  copy  is  certified  as  correct  by: 

(A)  the  custodian  or  another  person  authorized  to  make  the  certification;  or 

(B)  a  certificate  that  complies  with  subdivision  (1),  (2),  or  (3)  above,  a  federal  statute,  a  rule  prescribed  by  the 
Supreme  Court,  or  an  applicable  regulation  prescribed  pursuant  to  statutory  authority. 

(4a)  Documents  or  Records  of  the  United  Slates  Accompanied  by  Attesting  Certificates.  Documents  or  records  kept 
under  the  authority  of  the  United  States  by  any  department,  bureau,  agency,  office,  or  court  thereof  when  attached  to 
or  accompanied  by  an  attesting  certificate  of  the  custodian  of  the  document  or  record  without  further  authentication. 

(5)  Official  Publications.  A  book,  pamphlet,  or  other  publication  purporting  to  be  issued  by  a  public  authority. 

(6)  Newspapers  and  Periodicals.  Printed  material  purporting  to  be  a  newsp^er  or  periodical. 

(7)  Trade  Inscriptions  and  the  Like.  An  inscription,  sign,  tag.  or  label  purporting  to  have  been  affixed  in  the  course 
of  business  and  indicating  origin,  ownership,  or  control. 

(8)  Acknowledged  Documents.  A  document  accompanied  by  a  certificate  of  acknowledgment  that  is  lawfully 
executed  by  a  notary  public  or  another  officer  who  is  authorized  to  take  acknowledgments. 

(9)  Commercial  Paper  and  Related  Documents.  Commercial  paper,  a  signature  on  it,  and  related  documents,  to  the 
extent  allowed  by  general  commercial  law. 

(10)  Presumptions  under  a  Federal  Statute  or  Regulation.  A  signature,  document,  or  anything  else  that  a  federal 
statute,  or  an  applicable  regulation  prescribed  pursuant  to  statutory  authority  ,  declares  to  be  presumptively  or  prima 
facie  genuine  or  authentic. 

(11)  Certified  Domestic  Records  of  a  Regularly  Cortducted  Activity.  The  original  or  a  copy  of  a  domestic  record  that 
meets  the  requirements  of  Mil.  R.  Evid.  803(6XA)-(C),  as  shown  by  axertification  of  the  custodian  or  another 
qualified  person  that  complies  with  a  federal  statute  or  a  rule  prescribed  by  the  Supreme  Court.  Before  the  trial  or 
hearing,  or  at  a  later  time  that  the  military  judge  allows  for  good  cause,  the  proponent  must  give  an  adverse  party 
reasonable  written  notice  of  the  intent  to  offer  the  record  and  must  make  the  record  and  certification  available  for 
inspection  so  that  the  party  has  a  fair  opportunity'  to  challenge  them. 

Rule  903.  Subscribing  Witness's  Testimony 

A  subscribing  witness's  testimony  is  necessary  to  authenticate  a  writing  only  if  required  by  the  law  of  the 
jurisdiction  that  governs  its  validity . 

Rule  1001 .  Definitions  That  Apply  to  This  Section 

In  this  section: 

(a)  A  ‘‘writing”  consists  of  letters,  words,  numbers,  or  their  equivalent  set  down  in  any  form. 

(b)  A  “recording”  consists  of  letters,  words,  numbers,  or  their  equivalent  recorded  in  any  manner. 

^  (c)  A  “photograph”  means  a  photographic  image  or  its  equivalent  stored  in  any  form. 

(d)  An  “original”  of  a  writing  dr  recording  means  the  writing  dr  recording  itself  or  any  counterpart  intended  to  have 
the  same  effect  by  the  person  who  executed  or  issued  it.  For  electronically  stored  information,  “original”  means  any 
printout  or  other  output  readable  by  sight  if  it  accurately  reflects  the  information.  An  “original”  of  a  photograph 
includes  the  negative  or  a  print  from  it. 

(e)  A  “duplicate”  means  a  counterpart  produced  by  a  mechanical,  photographic,  chemical,  electronic,  or  other 
equivalent  process  or  technique  that  accurately  reproduces  the  original. 
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Rule  1002.  Requirement  of  the  Original 

An  original  writing,  recording,  or  photograph  is  required  in  order  to  prove  its  content  unless  these  rules,  this  Manual, 
or  a  federal  statute  provides  otherwise. 

Rule  1003.  Admissibility  of  Duplicates 

A  duplicate  is  admissible  to  the  same  extent  as  the  original  unless  a  genuine  question  is  raised  about  the  original's 
authenticity  or  the  circumstances  make  it  unfair  to  admit  the  duplicate. 

Rule  1004.  Admissibility  of  Other  Evidence  of  Content 

An  original  is  not  required  and  other  evidence  of  the  content  of  a  writing,  recording,  or  photograph  is  admissible  if: 

(a)  all  the  originals  are  lost  or  destroyed,  and  not  by  the  proponent  acting  in  bad  faith; 

(b)  an  original  cannot  be  obtained  by  any  available  judicial  process; 

(c)  the  party  against  whom  the  original  would  be  offered  had  control  of  the  original;  was  at  that  time  put  on  notice, 
by  pleadings  or  otherwise,  that  the  original  would  be  a  subject  of  proof  at  the  trial  or  hearing;  and  fails  to  produce  it 
at  the  trial  or  hearing;  or 

(d)  the  writing,  recording,  or  photograph  is  not  closely  related  to  a  controlling  issue. 

Rule  1005.  Copies  of  Public  Records  to  Prove  Content 

The  proponent  may  use  a  copy  to  prove  the  contenj  of  an  official  record  -  or  of  a  document  that  was  recorded  or 
filed  in  a  public  office  as  authorized  by  law  -  if  these  conditions  are  met:  the  record  or  document  is  otherwise 
admissible;  and  the  copy  is  certified  as  correct  in  accordance  with  Mil.  R.  Evid.  902(4)  or  is  testified  to  be  correct  by 
a  witness  who  has  compared  it  with  the  original.  If  no  such  copy  can  be  obtained  by  reasonable  diligence,  then  the 
proponent  may  use  other  evidence  to  prove  the  content. 

Rule  1006.  Summaries  to  Prove  Content 

The  proponent  may  use  a  summary  ,  chart,  or  calculation  to  prove  the  content  of  voluminous  writings,  recordings,  or 
photographs  that  cannot  be  conveniently  examined  in  court.  The  proponent  must  make  the  originals  or  duplicates 
available  for  examination  or  copying,  or  both,  by  other  parties  at  a  reasonable  time  or  place.  The  military  judge  may 
order  the  proponent  to  produce  them  in  court. 

Rule  1007.  Testimony  or  Statement  of  a  Party  to  Prove  Content 

The  proponent  may  prove  the  content  of  a  writing,  recording,  or  photograph  by  the  testimony,  deposition,  or  written 
statement  of  the  party  against  whom  the  evidence  is  offered.  The  proponent  need  not  account  for  the  original. 

Rule  1008.  Functions  of  the  Military  Judge  and  the  Members 

Ordinarily ,  the  military  judge  determines  whether  the  proponent  has  fulfilled  the  factual  conditions  for  admitting 
other  evidence  of  the  content  of  a  writing,  recording,  or  photograph  under  Mil.  R.  Evid.  1004  or  1005.  When  a 
court-martial  is  composed  of  a  military  judge  and  members,  the  members  determine  -  in  accordance  with  Mil.  R. 
Evid.  104(b)  -  any  issue  about  whether: 

(a)  an  asserted  writing,  recording,  or  photograph  ever  existed; 

(b)  another  one  produced  at  the  trial  or  hearing  is  the  original;  or 

(c)  other  evidence  of  content  accurately  reflects  the  content. 

Rule  1101.  Applicability  of  these  Rules 

(a)  In  General.  Except  as  otherwise  provided  in  this  Manual,  these  rules  apply  generally  to  all  courts-manial, 
including  summary  courts-martial.  Article  39(a)  sessions,  limited  factfinding  proceedings  ordered  on  review,- 
proceedings  in  revision,  and  contempt  proceedings  other  than  contempt  proceedings  in  which  the  judge  may  act 
summarily. 

(b)  Rules  Relaxed.  The  application  of  these  rules  may  be  relaxed  in  presentencing  proceedings  as  provided  under 
R.C.M.  1001  and  otherwise  as  provided  in  this  Manual. 

(c)  Rules  on  Privilege.  The  rules  on  privilege  apply  at  all  stages  of  a  case  or  proceeding. 

(d)  Exceptions  These  rules  -  except  for  Mil.  R.  Evid.  412  and  those  on  privilege  -  do  not  apply  to  the  following: 
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(1) the  military  judge's  determination,  under  Rule  104(a),  on  a  preliminary  question  of  fact  governing 
admissibility; 

(2)  pretrial  investigations  under  Article  32; 

(3)  proceedings  for  vacation  of  suspension  of  sentence  under  Article  72;  and 

(4)  miscellaneous  actions  and  proceedings  related  to  search  authorizations,  pretrial  restraint,  pretrial 
confinement,  or  other  proceedings  authorized  under  the  Uniform  Code  of  Military'  Justice  or  this  Manual  that  are  not 
listed  in  subdivision  (a). 

Rule  1102.  Amendments 

(a)  General  Rule.  Amendments  to  the  Federal  Rules  of  Evidence  -  other  than  Articles  III  and  V  -  will  amend 
parallel  provisions  of  the  Military  Rules  of  Evidence  by  operation  of  law'  18  months  after  the  effective  date  of  such 
amendments,  unless  action  to  the  contrary  is  taken  by  the  President. 

(b)  Rules  Determined  Not  to  Apply.  The  President  has  determined  that  the  following  Federal  Rules  of  Evidence  do 
not  apply  to  the  Military  Rules  of  Evidence:  Rules  301, 302,  415,  and  902(12). 

Rule  1103.  Title 

These  rules  may  be  cited  as  the  Military  Rules  of  Evidence. 


Sec.  2.  Part  IV  of  the  Manual  for  Courts-Martial,  United  States,  is  amended  as  follows; 

(a)  Paragraph  45,  Article  120,  Rape  and  sexual  assault  generally,  subparagraph  e  is  amended  to 
read  as  follows: 

‘■e.  Maximum  punishment. 

(1)  Rape.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for  life 
without  eligibility  for  parole. 

(2)  Sexual  assault.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
30  years. 

(3)  Aggravated  sexual  contact.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  20  years. 

(4)  Abusive  sexual  contact.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  7  years.” 


(b)  Paragraph  45b,  Article  120b,  Rape  and  sexual  assault  of  a  child,  is  amended  by  inserting  the 
following  new  subparagraph  e; 

‘‘e.  Maximum  punishment. 

(1)  Rape  of  a  child.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement  for 
life  without  eligibility'  for  pzirole. 

(2)  Sexual  assault  of  a  child.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  30  years. 

(3)  Sexual  abuse  of  a  child. 

(a)  Cases  involving  sexual  contact.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances, 
and  confinement  for  20  years. 
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(b)  Other  cases.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  15  years.’" 

(c)  Paragraph  45c,  Article  120c,  Other  sexual  misconduct,  is  amended  by  inserting  the  following 
new  subparagraph  e; 

“e.  Maximum  punishment. 

(1)  Indecent  viewing.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and  confinement 
for  1  year. 

(2)  Indecent  visual  recording.  Dishonorable  discharge,  forfeiture  of  all  pa>'  and  allowances,  and 
confinement  for  5  years. 

(3)  Broadcasting  or  distribution  of  an  indecent  visual  recording.  Dishonorable  discharge,  forfeiture 
of  all  pay  and  allowances,  and  confinement  for  7  years. 

(4)  Forcible  pandering.  Dishonorable  discharge,  forfeiture  of  all  pay  and  allowances,  and 
confinement  for  12  years. 

(5)  Indecent  exposure.  Dishonorable  discharge,  forfeiture  of  all  pa>'  emd  allowances,  and  confinement 
for  1  year.” 
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Changes  to  the  Discussion  accompanying  the  Manual  for  Courts  Martial.  United  States 

(a)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  101(c): 

“DISCUSSION 

Discussion  was  added  to  these  Rules  in  2013.  The  Discussion  itself  does  not  have  the  force  of  law,  even 
though  it  may  describe  legal  requirements  derived  from  other  sources.  It  is  in  the  nature  of  treatise,  and 
may  be  used  as  secondary  authority.  If  a  matter  is  included  in  a  rule,  it  is  intended  that  the  matter  be 
binding,  unless  it  is  clearly  expressed  as  precatory.  The  Discussion  will  be  revised  from  time  to  time  as 
warranted  by  changes  in  applicable  law.  See  Composition  of  the  Manual  for  Courts-Martial  in  Appendix 
21.  * 

Practitioners  should  also  refer  to  the  Analysis  of  the  Military  Rules  of  Evidence  contained  in 
Appendix  22  of  this  Manual.  The  Analysis'  is  similar  to  Committee  Notes  accompanying  the  Federal 
Rules  of  Evidence  and  is  intended  to  address  the  basis  of  the  rule,  deviation  from  the  Federal  Rules  of 
Evidence,  relevant  precedent,  and  drafters’  intent.” 

(b)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  301(c): 

“DISCUSSION 

A  military  judge  is  not  required  to  provide  Article  31  warnings.  If  a  witness  who  seems  uninformed  of 
the  privileges  under  this  rule  appears  likely  to  incriminate  himself  or  herself,  the  military  judge  may 
advise  the  witness  of  the  right  to  decline  to  make  any  answer  that  might  tend  to  incriminate  the  wimess 
and  that  any  self-incriminating  answer  the  witness  might  make  can  later  be  used  as  evidence  against  the 
witness.  Counsel  for  any  party'  or  for  the  witness  may  ask  the  military  judge  to  so  advise  a  witness  if  such 
a  request  is  made  out  of  the  hearing  of  the  witness  and  the  members,  if  present.  Failure  to  so  advise  a 
wimess  does  not  make  the  testimony  of  the  witness  inadmissible.” 

(c)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  312(b)(2)(F): 

"DISCUSSION 

An  examination  of  the  unclothed  body  under  this  rule  should  be  conducted  whenever  practicable  by  a 
person  of  the  same  sex  as  that  of  the  person  being  examined;  however,  failure  to  comply  with  this 
requirement  does  not  make  an  examination  an  unlawful  search  within  the  meaning  of  Mil.  R.  Evid.  311.’’ 

(d)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  312(e): 

“DISCUSSION 

Compelling  a  person  to  ingest  substances  for  the  purposes  of  locating  the  property  described  above  or  to 
compel  the  bodily  elimination  of  such  property  is  a  search  within  the  meaning  of  this  section.” 

(e)  A  new  Discussion  is  added  follow'ing  Mil.  R.  Evid.  312(f): 

“DISCUSSION 

Nothing  in  this  rule  will  be  deemed  to  interfere  with  the  lawful  authority  of  the  armed  forces  to  take 
whatever  action  may  be  necessary  to  preserve  the  health  of  a  servicemember.” 

(f)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  314(c): 

“DISCUSSION 

Searches  under  subdivision  (c)  may  not  be  conducted  at  a  time  or  in  a  manner  contrary'  to  an  express 
provision  of  a  treaty  or  agreement  to  which  the  United  States  is  a  party';  however,  failure  to  comply  with  a 
treaty'  or  agreement  does  not  render  a  search  unlawful  within  the  meaning  of  Mil.  R.  Evid.  311.” 
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(g)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  314(e)(2): 

‘DISCUSSION 

Where  a  co-occupant  of  property  is  physically  present  at  the  time  of  the  requested  search  and  expressly 
states  his  refusal  to  consent  to  the  search,  a  warrantless  search  is  unreasonable  as  to  that  co-occupant  and 
evidence  from  the  search  is  inadmissible  as  to  that  co-occupant.  Georgia  v.  Randolph.  547  U.S.  103 
(2006).’' 

(h)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  314(f)(2): 

‘DISCUSSION 

Subdivision  (f)(2)  requires  that  the  official  making  the  stop  have  a  reasonable  suspicion  based  on  specific 
and  articulable  facts  that  the  person  being  frisked  is  armed  and  dangerous.  Officer  safety  is  a  factor,  and 
the  officer  need  not  be  absolutely  certain  that  the  individual  detained  is  armed  for  the  purposes  of  frisking 
or  patting  down  that  person’s  outer  clothing  for  weapons.  The  test  is  whether  a  reasonably  prudent  person 
in  similar  circumstances  would  be  warranted  in  a  belief  that  his  or  her  safety  was  in  danger.  The  purpose 
of  a  frisk  is  to  search  for  weapons  or  other  dangerous  items,  including  but  not  limited  to:  firearms,  knives, 
needles,  or  razor  blades.  A  limited  search  of  outer  clothing  for  weapons  serves  to  protect  both  the  officer 
and  the  public;  therefore,  a  frisk  is  reasonable  under  the  Fourth  Amendment.” 

(i)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  314(f)(3): 

“DISCUSSION 

The  scope  of  the  search  is  similar  to  the  "stop  and  frisk"  defined  in  subdivision  (f)(2)  of  this  rule.  During 
the  search  for  weapons,  the  official  may  seize  any  item  that  is  immediately  apparent  as  contraband  or  as 
evidence  related  to  the  offense  serving  as  the  basis  for  the  stop.  As  a  matter  of  safeh’,  the  official  may. 
after  conducting  a  lawful  stop  of  a  vehicle,  order  the  driver  and  any  passengers  out  of  the  car  without  any 
additional  suspicion  or  justification." 

(j)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  314(gX2): 

“DISCUSSION 

The  scope  of  the  search  for  weapons  is  limited  to  that  which  is  necessary  to  protect  the  arresting  official. 
The  official  may  not  search  a  vehicle  for  weapons  if  there  is  no  possibility  that  the  arrestee  could  reach 
into  the  searched  area,  for  example,  after  the  arrestee  is  handcuffed  and  removed  from  the  vehicle.  The 
scope  of  the  search  is  broader  for  destructible  evidence  related  to  the  offense  for  which  the  individual  is 
being  arrested.  Unlike  a  search  for  weapons,  the  search  for  destructible  offense-related  evidence  may  take 
place  after  the  arrestee  is  handcuffed  and  removed  from  a  vehicle.  If.  however,  the  official  cannot  expect 
to  find  destructible  offense-related  evidence,  this  exception  does  not  apply." 

(k)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  315(a): 

“DISCUSSION  ^  • 

Although  military  personnel  should  adhere  to  procedural  guidance  regarding  the  conduct  of  searches, 
violation  of  such  procedural  guidance  does  not  render  evidence  inadmissible  unless  the  search  is  unlawful 
under  these  rules  or  the  Constitution  of  the  United  States  as  applied  to  members  of  the  armed  forces.  For 
example,  if  the  person  whose  property’  is  to  be  searched  is  present  during  a  search  conducted  pursuant  to  a 
search  authorization  granted  under  this  rule,  the  person  conducting  the  search  should  notify  him  or  her  of 
the  fact  of  authorization  and  the  general  substance  of  the  authorization.  Such  notice  may  be  made  prior  to 
or  contemporaneously  with  the  search.  Property  seized  should  be  inventoried  at  the  time  of  a  seizure  or  as 
soon  thereafter  as  practicable.  A  copy  of  the  inventory  should  be  given  to  a  person  from  whose  possession 
or  premises  the  property  was  taken.  Failure  to  provide  notice,  meike  an  inventory,  furnish  a  copy  thereof, 
or  otherwise  comply  with  this  guidance  does  not  render  a  search  or  seizure  unlawful  within  the  meaning 
ofMil.R.  Evid.  311.” 
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(l)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  315(c)(4): 

'DISCUSSION 

If  nonmilitan'  property  within  a  foreign  country  is  owned,  used,  occupied  by,  or  in  the  possession  of  an 
agency  of  the  United  States  other  than  the  Department  of  Defense,  a  search  should  be  conducted  in 
coordination  with  an  appropriate  representative  of  the  agency  concerned,  although  failure  to  obtain  such 
coordination  would  not  render  a  search  unlawful  within  the  meaning  of  Mil.  R.  Evid.  311.  If  other 
nonmilitaiy  properh'  within  a  foreign  country  is  to  be  searched,  the  search  should  be  conducted  in 
accordance  with  any  relevant  treaty  or  agreement  or  in  coordination  with  an  appropriate  representative  of 
the  foreign  country,  although  failure  to  obtain  such  coordination  or  noncompliance  with  a  treaty  or 
agreement  would  not  render  a  search  unlawful  within  the  meaning  of  Mil.  R.  Evid.  311.’' 

(m)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  317(b): 

"DISCUSSION 

Pursuant  to  18  U.S.C.  §  2516(1),  the  Attorney  General,  Deputy  Attorney  General,  Associate  Attorney 
General,  or  any  Assistant  Attorney  General,  any  acting  Assistant  Attorney  General,  or  any  Deputy 
Assistant  Attorney  General  or  acting  Deputy  Assistant  Attorney  General  in  the  Criminal  Division  or 
National  Security'  Division  specially  designated  by  the  Attorney  General,  may  authorize  an  application  to 
a  Federal  judge  of  competent  jurisdiction  for,  and  such  judge  may  grant  in  conformity'  with  18  U.S.C. 
§2518,  an  order  authorizing  or  approving  the  interception  of  wire  or  oral  communications  by  the  Federal 
Bureau  of  Investigation,  or  a  Federal  agency  having  responsibility  for  the  investigation  of  the  offense  as 
to  which  the  application  is  made,  for  purposes  of  obtaining  evidence  concerning  the  offenses  enumerated 
in  18  U.S.C.  §2516(1),  to  the  extent  such  offenses  are  punishable  under  the  Uniform  Code  of  Military' 
Justice.” 

(n)  A  new  Discussion  is  added  following  Mil.  R.  Evid.  505(k)(3): 

"DISCUSSION 

In  addition  to  the  Sixth  Amendment  right  of  an  accused  to  a  public  trial,  the  Supreme  Court  has  held  that 
the  press  and  general  public  have  a  constitutional  right  under  the  First  Amendment  to  access  to  criminal 
trials.  United  States  v.  Hershey,  20  M.J.  433,  436  (C.M.A.  1985)  (citing  Richmond  ’Newspapers,  Inc.  v. 
Virginia.  448  U.S.  555  (1980)).  The  test  that  must  be  met  before  closure  of  a  criminal  trial  to  the  public  is 
set  out  in  Press-Enterprise  Co.  v.  Superior  Court,  464  U.S.  501  (1984),  to  wit:  the  presumption  of 
openness  "ma\'  be  overcome  by  an  overriding  interest  based  on  findings  that  closure  is  essential  to 
preserve  higher  values  and  is  narrowly  tailored  to  serve  that  interest.  The  military  judge  must  consider 
reasonable  alternatives  to  closure  and  must  make  adequate  findings  supporting  the  closure  to  aid  in 
review." 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AM84 

Prevailing  Rate  Systems;  Redefinition 
of  the  Clayton-Cobb-Fuiton,  Georgia, 
Nonappropriated  Fund  Federal  Wage 
System  Wage  Area 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  (0PM)  is  issuing  an 
interim  rule  to  redefine  the  Clayton- 
Cobb-Fuiton,  GA,  nonappropriated  fund 
(NAF)  Federal  Wage  System  (FWS) 
wage  area  by  removing  Clarke,  Clayton, 
and  Fulton  Counties,  GA,  from  the  wage 
area  definition.  The  name  of  the  wage 
area  will  be  Cobb,  GA.  These  chemges 
are  necessary  because  by  the  end  of 
October  2013  there  will  no  longer  be 
NAF  employment  in  Clarke,  Clayton, 
and  Fulton  Counties.  In  addition,  this 
interim  rule  updates  the  name  of  the 
Columbus  Consolidated  Government  in 
the  Columbus  NAF  wage  area  to 
Columbus. 

DATES:  Effective  date:  This  regulation  is 
effective  on  May  21,  2013.  We  must 
receive  comments  on  or  before  June  20, 
2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  “RIN  3206-AM84,”  using 
any  of  the  following  methods: 

Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

Mail:  Jeanne  Jacobson,  Acting  Deputy 
Associate  Director  for  Pay  and  Leave, 
Employee  Services,  U.S.  Office  of 
Personnel  Management,  Room  7H31, 
1900  E  Street  NW.,  Washington,  DC 
20415-8200. 

Email:  pay-leave-policy@opm.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Madeline  Gonzalez,  by  telephone  at 
(202)  606-2838  or  by  email  at  pay-leave- 
policy@opm  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
Clayton-Cobb-Fuiton,  GA,  NAF  FWS 
wage  area  is  presently  composed  of 
three  survey  area  counties  (Clayton, 

Cobb,  and  Fulton  Counties,  GA)  and 
three  area  of  application  counties 
(Bartow,  Clarke,  and  DeKalb  Counties, 
GA).  The  Department  of  Defense  (DOD) 
requested  that  OPM  remove  Clarke, 
Clayton,  and  Fulton  Counties,  GA,  from 
the  wage  area  definition  and  change  the 
Clayton-Cobb-Fuiton,  GA,  wage  area’s 
name  to  Cobb,  GA.  These  changes  are 
necessary  because  the  September  2011 
closures  of  the  Navy  Supply  School  in 
Clarke  County  and  of  Fort  McPherson  in 
Fulton  County  will  leave  these  two 
counties  with  no  NAF  employment.  In 
addition,  the  Army  and  Air  Force 
Exchange  Service — Southeast 
Distribution  Center,  the  wage  area’s 
current  host  installation,  will  cease 
operations  in  October  2013,  leaving 
Clayton  County  without  NAF 
employment.  Under  5  U.S.C. 
5343(a)(l)(B)(i),  NAF  wage  areas  “shall 
not  extend  beyond  the  immediate 
locality  in  which  the  particular 
prevailing  rate  employees  are 
employed.”  Therefore,  Clarke,  Clayton, 
and  Fulton  Counties  should  not  be 
defined  as  part  of  an  NAF  wage  area. 

The  Cobb  wage  area  will  consist  of 
one  survey  county  (Cobb  County)  and 
two  area  of  application  counties  (Bartow 
and  DeKalb  Counties).  Host  installation 
responsibility  for  the  June  2013  full- 
scale  survey  has  been  reassigned  to 
Dobbins  Air  Reserve  Base  in  Cobb 
County.  DOD  reports  that  there  are  109 
NAF  FWS  employees  remaining  in  the 
Cobb  wage  area. 

These  changes  will  be  effective  for  the 
next  full-scale  wage  survey  in  the  Cobb 
wage  area,  which  is  scheduled  to  begin 
on  June  10,  2013.  Any  employees  in  the 
current  Clayton-Fulton-Cobb  wage  area 
will  be  paid  from  the  new  Cobb  wage 
schedule  beginning  on  August  17,  2013, 
the  effective  date  of  the  new  Cobb  wage 
schedule — the  same  date  a  new  Clayton- 
Fulton-Cobb  wage  schedule  would  have 
become  effective.  The  Federal  Prevailing 
Rate  Advisory  Committee,  the  national 
labor-management  committee 
responsible  for  advising  OPM  on 
matters  concerning  the  pay  of  FWS 
employees,  has  reviewed  and 


recommended  these  changes  by 
consensus. 

Correction 

In  addition,  this  interim  rule  updates 
the  name  of  the  Columbus  Consolidated 
Government  in  the  Columbus,  GA,  NAF 
FWS  wage  area  because  Columbus  is  the 
official  name  of  the  entity  resulting  from 
the  consolidation  of  the  City  of 
Columbus  and  Muscogee  County  in 
1971. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B)  and 
(d)(3),  I  find  that  good  cause  exists  to 
waive  the  general  notice  of  proposed 
rulemaking.  Also  pursuant  to  5  U.S.C. 
553(d)(3),  I  find  that  good  cause  exists 
for  making  this  rule  effective  in  less 
than  30  days.  This  notice  is  being 
waived  and  the  regulation  is  being  made 
effective  in  less  than  30  days  because 
the  cessation  of  operations  in  Clayton 
and  Fulton  Counties,  two  of  the  three 
current  survey  counties,  will  leave  these 
two  counties  without  NAF  employment. 
Under  law  and  regulation,  Clayton  and 
Fulton  Counties  should  no  longer  be 
defined  as  part  of  an  NAF  wage  area. 
This  change  is  urgent  because  the  next 
scheduled  wage  survey  in  the  wage  area 
will  occur  in  June  2013,  and  the  lead 
agency  must  begin  planning  and 
coordination  phases  for  the  survey  as 
soon  as  possible. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Management. 
Elaine  Kaplan, 

Acting  Director. 

'Accordingly,  the  U.S.  Office  of 
Personnel  Management  is  amending  5 
CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

■  1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 


ipr-lun^i  1-. 
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Authority:  5  U.S.C.  5343,  5346;  §532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  B  to  Subpart  B  of  Part  532 — 
fAmended] 

■  2.  In  appendix  B  to  subpart  B  of  part 
532,  under  the  State  of  Georgia,  revise 
the  wage  area  entry  “Clayton-Cobb- 
Fulton”  to  read  “Cobb.” 

■  3.  In  appendix  D  to  subpart  B  of  part 
532,  under  the  State  of  Georgia,  revise 
the  wage  area  listings  for  the  Clayton- 
Cobb-Fulton  and  Columbus  wage  areas 
to  read  as  follows: 

Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and 
Survey  Areas 

***** 

GEORGIA 


Cobb 

Survey  Area 

Georgia: 

Cobb 

Area  of  application.  Survey  area  plus: 
Georgia: 

Bartow 
De  Kalb 

Columbus 
Survey  Area 

Georgia; 

Columbus 

Area  of  application.  Survey  area  plus: 
Georgia; 

Chattahoochee 

*  *  *  *  t 

[FR  Doc.  2013-12063  Filed  5-20-13;  8:45  am] 
BILLING  CODE  6325-39-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AM75 

Prevailing  Rate  Systems;  Redefinition 
of  the  Minneapoiis-St.  Paui,  MN,  and 
Southwestern  Wisconsin  Appropriated 
Fund  Federai  Wage  System  Wage 
Areas 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
redefine  the  geographic  boundaries  of 
the  Minneapolis-St.  Paul,  MN,  and 
Southwestern  Wisconsin  appropriated 
fund  Federal  Wage  System  (FWS)  wage 
areas.  The  final  rule  redefines  Wabasha 
County,  MN,  from  the  Southwestern  ' 
Wisconsin  wage  area  to  the 
Minneapolis-St.  Paul  wage  area.  This 
change  is  based  on  a  recent  consensus 


recommendation  of  the  Federal 
Prevailing  Rate  Advisory  Committee  to 
best  match  Wabasha  County  to  a  nearby 
FWS  survey  area. 

DATES:  This  regulation  is  effective  on 
May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madeline  Gonzalez,  by  telephone  at 
(202)  606-2838,  or  by  email  at  pay- 
leave-policy@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  21,  2012,  the  U.S.  Office  of 
Personnel  Management  (OPM)  issued  a 
proposed  rule  (77  FR  75589)  to  redefine 
the  geographic  boundaries  of  the 
Minneapolis-St.  Paul,  MN,  and 
Southwestern  Wisconsin  appropriated 
fund  Federal  Wage  System  (FWS)  wage 
areas.  The  final  rule  redefines  Wabasha 
County,  MN,  from  the  Southwestern 
Wisconsin  wage  area  to  the 
Minneapolis-St.  Paui  wage  area.  The 
Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC),  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  this  change  by 
consensus.  FPRAC  recommended  no 
other  changes  in  the  geographic 
definitions  of  the  Minneapolis-St.  Paul 
and  Southwestern  Wisconsin  wage 
areas.  This  change  would  be  effective  on 
the  first  day  of  the  first  applicable  pay 
period  beginning  on  or  after  30  days 
following  publication  of  the  final 
regulations.  The  proposed  rule  had  a  30- 
day  comment  period,  during  which 
OPM  received  no  comments. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Management. 
Elaine  Kaplan, 

Acting  Director. 

Accordingly,  the  U.S.  Office  of 
Personnel  Management  amends  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

■  1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

■  2.  Appendix  C  to  subpart  B  is 
amended  by  revising  the  wage  area 


listings  for  the  Minneapolis-St.  Paul, 
MN,  and  Southwestern  Wisconsin  wage 
areas  to  read  as  follows: 

Appendix  C  to  Subpart  B  of  Part  532 — 
Appropriated  Fund  Wage  and  Survey 
Areas 


Minneapolis-St.  Paul 

Survey  Area 

Minnesota: 

Anoka 

Carver 

Chisago 

Dakota 

Hennepin 

Ramsey 

Scott 

Washington 

Wright 

Wisconsin: 

St.  Croix 

Area  of  Application.  Survey  area  plus: 

Minnesota: 

Benton 

Big  Stone 

Blue  Earth 

Brown 

Chippewa 

Cottonwood 

Dodge 

Douglas 

Faribault 

Freeborn 

Goodhue 

Grant 

Isanti 

Kanabec 

Kandiyohi 

Lac  Qui  Parle 

Le  Sueur 

McLeod 

Martin 

Meeker 

Mille  Lacs 

Morrison 

Mower 

Nicollet 

Olmsted 

Pope 

Redwood 

Renville 

Rice 

Sherburne 
Sibley 
Stearns 
Steele 
Stevens 
Swift 
Todd 
Traverse 
Wabasha 
Wadena 
Waseca 
Watonwan 
Yellow  Medicine 
Wisconsin: 
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Pierce 

Polk 

WISCONSIN 
Southwestern  Wisconsin 

Survey  Area 

Wisconsin: 

Chippewa 
Eau  Claire 
Monroe 
Trempealeau 

Area  of  Application.  Survey  area  plus: 

Minnesota: 

Fillmore 

Houston 

Winona 

Wisconsin: 

Barron 

Buffalo 

Clark 

Crawford 

Dunn 

Florence 

Forest 

Jackson 

Juneau 

Langlade 

Lincoln 

Marathon 

Marinette 

Menominee 

Oneida 

Pepin 

Portage 

Price 

Richland 

Rusk 

Shawano 

Taylor 

Vernon 

Vilas 

Waupaca 

Wood 

*  *  *  *  1 

IFR  Doc.  2013-12068  Filed  5-20-13;  8:45  ami 

BILLING  CODE  6325-39-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-0614;  Directorate  * 
Identifier  2007-NM-351-AD;  Amendment 
39-17450;  AD  2013-09-08] 

RIN  2120-AA64 

Airworthiness  Directives;  the  Boeing 
Company  Airplanes 

Correction 

In  document  2013-10657,  published 
in  the  issue  of  Tuesday,  May  14,  2013 
on  pages  28128-28130,  the  following 
corrections  are  being  made; 


§  39.1 3  [Corrected] 

1.  On  page  28129,  in  paragraph  (g),  in 
the  eighth  line,  “737-28A1407”  should 
be  “737-28A1307”. 

2.  On  page  28130,  in  the  same  section, 
in  paragraph  (j)(2)(i),  “737-28A1407” 
should  read  “737-28A1307. 

[FR  Doc.  Cl-2013-10657  Filed  5-20-13;  8:45  am] 
BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2013-0016;  Airspace 
Docket  No.  12-ASO-33] 

RIN  2129-AA66 

Modification  and  Revocation  of  Air 
Traffic  Service  Routes;  Jackson,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  two  jet 
routes  and  seven  VOR  Federal  airways; 
and  removes  two  VOR  Federal  airways 
in  the  vicinity  of  Jackson,  MS.  The  FAA 
is  taking  this  action  due  to  the 
scheduled  decommissioning  of  the 
Jackson,  MS,  VORTAC,  and  the 
commissioning  of  the  Magnolia,  MS, 
VORTAC. 

DATES:  Effective  date  0901  UTC,  August 
22,  2013.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  action  under  1  CFR  part  51, 
subject  to  the  annual  revision  of  FAA 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace,  Policy  and  ATC 
Procedures  Group,  Office  of  Airspace 
Services,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

The  FAA  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  two  jet 
routes  and  seven  VOR  Federal  airways: 
and  cancel  two  VOR  Federal  airways  in 
the  vicinity  of  Jackson,  MS  (78  FR 
10560,  February  14,  2013).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  effort  by  submitting 
written  comments  on  the  proposal.  One 
comment  was  received  and  the 
commenter  expressed  support  for  the 
proposal. 


The  Rule 

This  action  amends  Title  14,  Code  of 
Federal  Regulations  (14  CFR)  part  71  by 
modifying  two  jet  routes  and  seven  VOR 
Federal  airways;  and  cancelling  two 
VOR  Federal  airways  in  tbe  vicinity  of 
Jackson,  MS.  Specifically,  this  action 
makes  the  following  changes  to  the 
routes: 

Jet  Route  J-4  is  amended  by  removing 
“Jackson,  MS”  from  tbe  description  and 
inserting  “Magnolia,  MS”  in  its  place. 

Jet  Route  J-20  is  amended  by 
removing  “Jackson,  MS”  from  the 
description  and  inserting  “Magnolia, 
MS”  in  its  place.  Also,  the  J-20 
description  in  FAA  Order  7400.9 
contains  an  editorial  error  whereby 
“Montgomery,  AL”  is  listed  before 
“Meridian,  MS”  instead  of  following  it. 
This  action  corrects  the  description  by 
moving  “Montgomery,  AL”  to  follow 
“Meridian,  MS”  to  match  its  proper 
geographic  position  along  the  route.  It 
should  be  noted  that  this  editorial  error 
appears  only  in  the  route  description  in 
FAA  Order  7400.9.  J-20  is  correct  in  the 
NAS  database  and  on  IFR  Enroute  High 
Altitude  chart  H-6. 

VOR  Federal  Airways  V-9  and  V-11 
are  amended  by  removing  “Jackson, 

MS”  and  inserting  “Magnolia,  MS”  and 
by  inserting  radial  intersections  using 
the  new  Magnolia  VORTAC. 

VOR  Federal  Airway  V-18  is 
amended  by  removing  “Jackson,  MS” 
and  inserting  “Magnolia,  MS”  in  its 
place  and  by  correcting  the  spelling  of 
“Talladega”  in  the  route  description 
listed  in  FAA  Order  7400.9. 

VOR  Federal  Airway  V-74  is 
amended  so  that  the  last  route  segment 
proceeds  from  the  Greenville,  MS,  VOR/ 
DME  direct  to  the  new  Magnolia 
VORTAC  instead  of  the  Jackson 
VORTAC. 

VOR  Federal  Airway  V-245  is 
amended  by  removing  “Jackson,  MS” 
and  substituting  “Magnolia,  MS,”  in  the 
description. 

Currently,  V-417  extends  from 
Monroe,  LA,  to  Charleston,  SC.  This 
action  cancels  the  portion  of  V-417  that 
lies  between  Monroe,  LA,  and  Meridian, 
MS.  Between  those  two  points,  V-417 
serves  as  an  alternate  airway  to  V-18. 
However,  V-18  provides  direct,  more 
efficient  routing  between  Monroe  and 
Meridian,  while  V— 417  includes  two 
doglegs  to  the  south  of  V-18,  resulting 
in  additional  flying  miles  between 
Monroe  and  Meridian.  The  V-417 
segments  between  Monroe  and  Meridian 
have  been  deemed  obsolete  and  of  little 
value  to  the  National  Airspace  System 
(NAS),  therefore,  V-417  is  amended  to 
begin  at  Meridian  and  then  proceed 
along  the  currently  published  route  to 
Charleston. 


29614 


Federal  Register / Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Rules  and  Regulations 


V-427  is  removed.  V-427  currently 
extends  between  Monroe,  LA  and 
Jackson,  MS.  Similar  to  V— 417  (above) 

V— 427  also  serves  as  an  alternate  airway 
to  V-18,  but  to  the  north  side  of  V-18. 
Since  V-18  provides  a  direct  and  more 
efficient  route  between  Monroe,  LA,  and 
the  Jackson,  MS/Magnolia,  MS,  area,  the 
FAA  has  determined  that  V— 427  is 
obsolete  and  of  little  value  to  the  NAS. 

V-555  currently  extends  between 
Picayune,  MS,  and  Sidon,  MS,  and 
serves  as  an  alternate  route  to  the  east 
of  V-9,  between  McComb,  MS,  and 
Sidon.  Since  V-9  provides  direct,  more 
efficient  routing  between  McComb  and 
Sidon,  this  action  modifies  V-555  by 
removing  the  segment  between  McComb 
and  Sidon,  which  has  been  determined 
to  be  of  minimal  value  to  the  NAS.  As 
a  result,  the  modified  V-555  extends 
between  Picayune  and  McComb. 

V-557  currently  extends  between 
McComb,  MS  and  Sidon,  MS  and  is  an 
alternate  route  to  the  west  of  V-9. 
However,  V-9  provides  direct,  more 
efficient  routing  between  those  points; 
therefore,  the  FAA  has  determined  that 
V-557  is  of  minimal  value  to  the  NAS, 
and  is  therefore  removed. 

Except  for  editorial  changes,  this  rule 
is  the  same  as  published  in  the  NPRM. 

Jet  routes  are  published  in  paragraph 
2004,  and  VOR  Federal  airways  are 
published  in  paragraph  6010, 
respectively,  of  FAA  Order  7400. 9W 
dated  August  8,  2012,  and  effective 
September  15,  2012,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  VOR  Federal 
airways  listed  in  this  document  will  be 
subsequently  published  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  because  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  only  affects  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  States  Code. 
Subtitle  I,  Section  106  describes  the 
authority  of  the  FAA  Administrator. 


Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency’s  authority.  ^ 

This  rulemaking  is- promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  Subpart  I,  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  modifies  the  route  structure 
as  required  to  preserve  the  safe  and 
efficient  flow  of  air  traffic. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  is  categorically  excluded  from 
further  environmental  documentation 
according  to  FAA  Order  1050. lE, 
paragraph  311a.  The  implementation  of 
this  action  will  not  result  in  any 
extraordinary  circumstances  in 
accordance  with  paragraph  304  of  Order 
1050.1E. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9W, 
Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012  and 
effective  September  15,  2012,  is 
amended  as  follows: 

Paragraph  2004  Jet  Routes 

ie  *  ic  *  * 

1-4  [Amended] 

From  Los  Angeles,  CA,  via  INT  Los 
Angeles  083°  and  Twentynine  Palms,  CA, 
269°  radials;  Twentynine  Palms;  Parker,  CA; 
Buckeye,  AZ;  San  Simon,  AZ;  Newman,  TX; 
Wink,  TX;  Abilene,  TX;  Ranger,  TX;  Belcher, 
LA;  Magnolia,  MS;  Meridian,  MS; 
Montgomery,  AL;  INT  Montgomery.  051°  and 
Colliers,  SC,  268°  radials;  Colliers;  Columbia, 
SC;  Florence,  SC;  to  Wilmington,  NC. 

J-20  [Amended] 

From  Seattle,  WA,  via  Yakima,  WA; 
Pendleton,  OR;  Donnelly,  ID;  Pocatello,  ID; 


Rock  Springs,  WY;  Falcon,  CO;  Hugo,  CO; 
Lamar,  CO;  Liberal,  KS;  INT  Liberal  137°  and 
Will  Rogers,  OK,  284°  radials;  Will  Rogers; 
Belcher,  LA;  Magnolia,  MS;  Meridian,  MS; 
Montgomery,  AL;  Seminole,  FL;  INT 
Seminole  129°  and  Orlando,  FL,  306°  radials; 
to  Orlando. 

★  ★  ★  *  ★ 

Paragraph  6010 — VOR  Federal  Airways 

V-9  [Amended] 

From  Leeville,  LA;  McComb,  MS;  INT 
McComb  004°  and  Magnolia,  MS  194° 
radials;  Magnolia;  Sidon,  MS;  Marvell,  AR; 
Gilmore,  AR;  Malden,  MO;  Farmington,  MO; 
St.  Louis,  MO;  Spinner,  IL;  Pontiac,  IL;  INT 
Pontiac,  IL  343°  and  Rockford,  IL,  169° 
radials;  Rockford;  Janesville,  WI;  Madison, 
WI;  Oshkosh,  WI;  Green  Bay,  WI;  Iron 
Mountain,  MI;  to  Houghton,  MI. 

V-11  [Amended] 

From  Brookley,  AL;  Greene  County,  MS; 
INT  Greene  County  315°  and  Magnolia,  MS 
133°  radials;  Magnolia;  Sidon,  MS;  Holly 
Springs,  MS;  Dyersburg,  TN;  Cunningham, 
KY;  Pocket  City,  IN;  Brickyard,  IN;  Marion, 
IN;  Fort  Wayne,  IN;  to  INT  Fort  Wayne  038° 
and  Carleton,  MI,  262°  radials. 

V-18  [Amended] 

From  Guthrie,  TX,  via  INT  Guthrie  156° 
and  Millsap,  TX,  274°  radials;  Millsap;  Glen 
Rose,  TX;  Cedar  Creek,  TX;  Quitman,  TX; 
Belcher,  LA;  Monroe,  LA;  Magnolia,  MS; 
Meridian,  MS;  Crimson,  AL;  Vulcan,  AL; 
Talladega,  AL;  Atlanta,  GA;  Colliers,  SC; 
Charleston,  SC. 

V-74  [Amended] 

From  Garden  City,  KS;  Dodge  City,  KS; 
Anthony,  KS;  Pioneer,  OK;  Tulsa,  OK;  Fort 
Smith,  AR;  6  miles,  7  miles  wide  (4  miles 
north  and  3  miles  south  of  centerline)  Little 
Rock,  AR;  Pine  Bluff,  AR;  Greenville,  MS; 
Magnolia,  MS. 

V-245  [Amended] 

From  Alexandria,  LA,  via  Natchez,  MS; 
Magnolia,  MS;  Bigbee,  MS;  INT  Bigbee  082° 
and  Crimson,  AL,  304°  radials;  to  Crimson. 

V-417  [Amended] 

From  Meridian,  MS,  via  Crimson,  AL; 
Vulcan,  AL;  Rome,  GA;  INT  Rome  060°  and 
Electric  City,  SC,  274°  radials;  INT  Electric 
City  274°  and  Athens,  GA,  340°  radials; 
Athens;  Colliers,  SC;  Allendale,  SC;  to 
Charleston,  SC. 

V-427  [Removed] 

V-555  [Amended] 

From  Picayune,  MS;  to  McComb,  MS. 
V-557  [Removed] 

Issued  in  Washington,  DC,  on  May  14, 
2013. 

Gary  A.  Norek, 

Manager,  Airspace  Policy  and  ATC 
Procedures  Group. 

[FR  Doc.  2013-11972  Filed  5-20-13;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-201 3-0081;  Airspace 
Docket  No.  12-AEA-5] 

RIN  2120-AA66 

Establishment  of  Area  Navigation 
(RNAV)  Routes;  Washington,  DC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  five 
new  RNAV  routes  in  support  of  the 
Washington,  DC,  Optimization  of 
Airspace  and  Procedures  in  a  Metroplex 
project.  The  routes  increase  National 
Airspace  System  (NAS)  efficiency  and 
allow  easier  transition  into  the  high 
altitude  structure  for  departures  from 
the  Washington,  DC  Metropolitan  area 
airports. 

DATES:  Effective  date  0901  UTC,  August 
22,  2013.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  action  under  1  CFR  part  51, 
subject  to  the  annual  revision  of  FAA' 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  Policy  and  ATC 
Procedures  Group,  Office  of  Airspace 
Services,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

The  FAA  published  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  (NPRM)  to  establish  three 
high  altitude  RNAV  routes,  designated 
Q-68,  Q-72  and  Q-80;  and  two  low 
altitude  RNAV  routes,  designated  T-291 
and  T-295,  in  the  Washington,  DC  area 
(78  FR  10562,  February  14,  2013). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking  effort  by 
submitting  written  comments  on  the 
proposal.  One  comment  was  received 
and  the  commenter  expressed  support 
for  the  proposal. 

The  Rule 

The  FAA  is  amending  Title  14,  Code 
of  Federal  Regulations  (14  CFR)  part  71 
by  establishing  three  high  altitude 
RNAV  routes,  designated  Q-68,  Q-72 
and  Q-80;  and  two  low  altitude  RNAV 
routes,  designated  T-291  and  T-295,  in 
the  Washington,  DC  area.  The  new  Q- 
routes  facilitate  the  divergence  of 
aircraft  departures  from  the  Washington, 


DC,  Metropolitan  area  airports,  produce 
shorter  routings  and  allow  easier 
transition  into  the  high  altitude  route 
structure.  The  Q-routes  are  one-way 
routes  going  westward  and  serve 
primarily  as  feeders  and  alternate 
dispersion  routes  for  aircraft  departing 
the  DC  Metro  area  to  the  west.  The  new 
T-routes  reduce  ATC  complexity  and 
provide  shorter  routes  of  flight  in  some 
cases. 

The  following  routes  are  established. 
Q-68  extends  between  the  Charleston, 
WV,  VHF  omnidirQgtional  range  tactical 
air  navigation  (VORTAC)  aid  and  the 
OTTTO,  VA,  waypoint  (WP).  Q-72 
extends  between  the  HACKS,  WV. 
intersection  and  the  RAMAY,  VA,  WP. 

It  provides  an  alternate  route  for  jet 
route  J-149  via  a  direct  routing  to  the 
HACKS  intersection,  thus  reducing 
miles  flown  for  RNAV-equipped 
aircraft.  Q-80  extends  between  the 
FAREV,  KY,  WP  and  the  OTTTO,  VA, 

WP  to  serve  aircraft  headed  to  the 
southwest. 

T-291  extends  between  the  LOUIE, 

MD,  navigation  fix  and  the  Harrisburg, 
PA,  VORTAC.  T-295  extends  between 
the  LOUIE  fix  and  the  Lancaster,  PA, 
VORTAC.  T-291  and  T-295  have  a 
maximum  assigned  altitude  (MAA)  of 
11,000  feet  MSL.  The  new  T-routes 
provide  more  efficient  and  predictable 
routing  for  aircraft  utilizing  airports 
near  Harrisburg,  PA,  and  the  airports 
south  of  Patuxent  River,  MD,  that 
normally  fly  VOR  Federal  airways  V-31, 
V-33,  V-93  and  V-499  near  the  area. 

The  T-routes  also  enhance  segregation 
of  those  aircraft  utilizing  those  airways 
from  the  DC  Metro  arrivals  coming  from 
the  northeast  and  from  the  DC  Metro 
departures  headed  eastbound. 

The  above  routes  increase  NAS 
efficiency  and  advance  the  use  of 
NextGen  technology. 

High  altitude  RNAV  routes  are 
published  in  paragraph  2006,  and  low 
altitude  RNAV  routes  are  published  in 
paragraph  6011,  respectively,  of  FAA 
Order  7400. 9W  dated  August  8,  2012, 
and  effective  September  15,  2012,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  RNAV  routes  listed  in  this 
document  would  be  subsequently 
published  in  the  Order.  The  RNAV 
routes  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  Department  of 
Transportation  (DOT)  Regulatory 


Policies  and  Procedures  (44  FR  11034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  only  affects  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  States  Code. 
Subtitle  I,  Section  106  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency’s  authority. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  Subpart  I,  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority  as 
it  establishes  RNAV  routes  to  enhance 
the  safe  and  efficient  flow  of  traffic  in 
the  Washington,  DC  Metropolitan  area. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. lE,  “Environmental 
Impacts:  Policies  and  Procedures,” 
paragraph  311a.  This  airspace  action  is 
not  expected  to  cause  any  potentially 
significant  environmental  impacts,  and 
no  extraordinary  circumstances  exist 
that  warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  FAA  Order  7400. 9W, 
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Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012,  and 


effective  September  15,  2012,  is 
amended  as  follows: 


Paragraph  2006  United  States  Area 
Navigation  Routes 
***** 


Q68  Charleston,  WV  (HVQ)  to  OTTTO,  VA  [New] 

Charleston,  WV  (HVQ) 

VORTAC 

(Lat.  38°20'59''  N.,  long.  081°46'12"  W.) 

TOMCA,WV 

WP 

(Lat.  38°34'42''  N..  long.  080°36'41"  W.) 

RONZZ,  WV 

WP 

(Lat.  38°33T6''  N..  long.  080°07'57"  W.) 

HHOLZ,  WV 

WP 

(Lat.  38°38'02''  N..  long.  079°41'33''  W.) 

HAMME,  WV 

WP 

(Lat.  38°42'30''  N.,  long.  079°14'39"  W.) 

CAPOE,  VA 

WP 

(Lat.  38°51'13"  N.,  long.  078“22'27''  W.) 

OTTTO, VA 

WP 

(Lat.  38°5lT6''  N..  long.  078‘’12'20"  W.) 

Q72  HACKS,  WV  to  RAMAY,  VA  [New] 

HACKS,  WV 

FIX 

(Lat.  39“07'46"  N..  long.  081°05'35''  W.) 

GEQUE.  WV 

WP 

(Lat.  39‘’05T9''  N.,  long.  080'’17'58'’  W.) 

BENSH,  WV 

WP 

(Lat.  Tg^Ol'lD"  N..  long.  079°10'29"  W.) 

RAMAY,  VA 

WP 

(Lat.  38°57'39"  N.,  long.  078‘’12'59''  W.) 

Q80  FAREV,  KY  to  OTTTO,  VA  [New] 

FAREV,  KY 

WP 

(Lat.  37°12'28"  N.,  long.  085°07'21'’  W.) 

JEDER.  KY 

WP 

(Lat.  37°19'31''  N.,  long.  084°45'14''  W.) 

ENGRA,  KY 

WP 

(Lat.  37°29'02''  N.,  long.  084°15'02"  W.) 

DEWAK,  KY 

WP 

(Lat.  37°46'38''  N.,  long.  083°14'58"  W.) 

CEGMA,  KY 

WP 

(Lat.  37°54'00"  N.,  long.  082°50'32"  W.) 

JONEN,  KY 

WP 

(Lat.  37°59'09"  N.,  long.  082°32'46"  W.) 

BULVE,  WV 

WP 

(Lat.  38°13'20"  N.,  long.  081°42'43''  W.) 

WISTA,  WV 

WP 

(Lat.  38°17'Q1'’  N.,  long.  081°27'47"  W.) 

LEVII,  WV 

WP 

(Ut.  38°22'20"  N.,  long.  081°05'52''  W.) 

RONZZ,  WV 

WP 

(Lat.  38°33'16"  N.,  long.  080°07'57"  W.) 

HHOLZ,  WV 

WP 

(Lat.  38°38'02''  N.,  long.  079’41'33"  W.) 

HAMME,  WV 

WP 

(Lat.  38°42'30''  N.,  long.  079°14'39"  W.) 

CAPOE,  VA 

WP 

(Lat.  38°51'13''  N.,  long.  078°22'27"  W.) 

OTTTO,  VA 

WP 

(Lat.  38°51'16"  N.,  long.  078°t2'20"  W.) 

Paragraph  601 1  United  States  Area 

Navigation  Routes 

■k  -k  *  -k 

* 

T-291  LOUIE,  MD  to  Harrisburg  (HAR),  PA  [New] 

LOUIE,  MD 

Fix 

(Lat.  38°36'44''  N.,  long.  076°18'04''  W.) 

MORTY,  MD 

WP 

(Lat.  39°19'51'’  N.,  long.  076'’24'41"  W.) 

Harrisburg,  PA  (HAR) 

VORTAC 

(Lat.  40°18'08"  N.,  long.  077°04T0"  W.) 

T-295  LOUIE,  MD  to  Lancaster  (LRP),  PA  [New] 

LOUIE,  MD 

Fix 

(Lat.  38°36'44"  N.,  long.  076°18'04"  W.) 

MORTY,  MD 

WP 

(Lat.  39“19'51''  N..  long.  076°24'41"  W.) 

Lancaster,  PA  (LRP) 

VORTAC 

(Lat.  40°07'12"  N.,  long.  076°17'29"  W.) 

Issued  In  Washington,  DC,  on  May  14, 
2013. 

Gary  A.  Norek. 

Manager,  Airspace  Policy  and  ATC 
Procedures  Group. 

[FR  Doc.  2013-11969  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4910-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  232 

[Release  Nos.  33-9403;  34-69568;  39-2490; 
IC-30515] 

Adoption  of  Updated  EDGAR  Filer 
Manual 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (the  Commission)  is 
adopting  revisions  to  the  Electronic  Data 


Gathering,  Analysis,  and  Retrieval 
System  (EDGAR)  Filer  Manual  and 
related  rules  to  reflect  updates  to  the 
EDGAR  system.  The  revisions  are  being 
made  primarily  to  implement  the  new 
Form  13F  online  application  and  to 
support  US  GAAP  2013  Taxonomy.  The 
EDGAR  system  is  scheduled  to  be 
upgraded  to  support  this  functionality 
on  May  20,  2013. 

DATES:  Effective  May  21,  2013.  The 
incorporation  by  reference  of  the 
EDGAR  Filer  Manual  is  approved  hy  the 
Director  of  the  Federal  Register  as  of 
May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  In 

the  Division  of  Investment  Management, 
for  questions  concerning  Form  13F 
contact  Judith  Gechter  at  (202)  551- 
6860;  in  the  Division  of  Risk,  Strategy, 
and  Financial  Innovation  for  questions 
concerning  XBRL  Taxonomies  contact 
Matthew  Carruth  at  (202)  551-2033;  and 
in  the  Office  of  Information  Technology, 


contact  Vanessa  Anderson  at  (202)  551- 
8800. 

SUPPLEMENTARY  INFORMATION:  We  are 

adopting  an  updated  EDGAR  Filer 
Manual,  Volume  I,  Volume  II,  and 
Volume  III.  The  Filer  Manual  describes 
the  technical  formatting  requirements 
for  the  preparation  and  submission  of 
electronic  filings  through  the  EDGAR 
system.!  It  also  describes  the 
requirements  for  filing  using 
EDGARLink  Online  and  the  Online 
Forms/XML  Weh  site. 

The  revisions  to  the  Filer  Manual 
reflect  changes  within  Volume  I  entitled 
EDGAR  Filer  Manual,  Volume  I: 
“General  Information,”  Version  15  (May 
2013),  Volume  II  entitled  EDGAR  Filer 
Manual,  Volume  II:  “EDGAR  Filing,” 
Version  23  (May  2013),  and  Volume  III 


’  We  originally  adopted  the  Filer  Manual  on  April 
1,  1993,  with  an  effective  date  of  April  26,  1993. 
Release  No.  33-6986  (April  1,  1993)  [58  FR  18638]. 
We  implemented  the  most  recent  update  to  the  Filer 
Manual  on  January  14,  2013.  See  Release  No.  33- 
9382  (January  23, ”2013)  [77  FR  54806]. 
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entitled  EDGAR  Filer  Manual  Volume 
III:  “N-SAR  Supplement”  Version  2 
(August  2011). 2  The  updated  manual 
will  be  incorporated  by  reference  into 
the  Code  of  Federal  Regulations. 

The  Filer  Manual  contains  all  the 
technical  specifications  for  filers  to 
submit  filings  using  the  EDGAR  system. 
Filers  must  comply  with  the  applicable 
provisions  of  the  Filer  Manual  in  order 
to  assure  the  timely  acceptance  and 
processing  of  filings  made  in  electronic 
format. 2  Filers  may  consult  the  Filer 
Manual  in  conjunction  with  our  rules 
governing  mandated  electronic  filing 
when  preparing  documents  for 
electronic  submission.'* 

The  EDGAR  system  will  be  upgraded 
to  Release  13.1  on  May  20,  2013  and 
will  introduce  the  following  changes: 
EDGAR  will  be  updated  to  implement 
the  new  Form  13F  online  application. 
Form  13F  will  no  longer  be  available  on 
the  EDGARLink  Online  application. 
Form  13F  may  only  be  filed  using  the 
new  online  version  of  the  form  available 
on  the  EDGAR  Filing  Web  site  or 
constructed  by  filers  according  to  the 
new  ‘EDGAR  Form  13F  XML  Technical 
Specification’  document.  The 
submission  form  types  13F-HR, 
13-HR/A,  13F-NT,  and  13-NT/A  will 
be  accessible  by  selecting  the  ‘File  Form 
13F’  link  on  the  EDGAR  Filing  Web  site. 

Instructions  to  file  the  online  version 
of  Form  13F  are  included  in  two  new 
sections  of  Chapter  9  (Preparing  and 
Transmitting  Online  Submissions)  of 
the  ‘‘EDGAR  Filer  Manual,  Volume  II: 
EDGAR  Filing”  to  guide  filers  through 
the  filing  process.  These  sections  will 
replace  Appendix  G,  Form  13F  Special 
Electronic  Filing  Instructions. 

EDGAR  will  be  upgraded  to  support 
the  US  GAAP  2013  Taxonomy.  In 
addition  EDGAR  will  no  longer  provide 
support  for  the  US  GAAP  2011 
Taxonomy.  Please  see  a  complete  listing 
of  supported  standard  taxonomies  on 
the  Commission’s  public  Web  site 
[http://www.sec.gov/info/edgar/ 
edgartaxonomies.shtml). 

The  Commission  is  no  longer 
pursuing  its  existing  project  to  modify 
the  method  of  filing  Form  N-SAR  from 
a  DOS-based  application  to  an  online 


2  EDGAR  Filer  Manual  Volume  III;  “N-SAR 
Supplement”  Version  2  (August  2011)  was 
previously  removed  in  preparation  of  conversion  of 
the  DOS  based  Form  N-SAR  application  to  an 
online  application.  See  Release  No  33-9303.  The 
Commission  is  no  longer  pursuing  this  conversion 
as  comprehensive  enhancements  to  the  form  are 
being  considered. 

^  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

“  See  Release  No.  33-9382  (January  23,  2013)  (78 
FR  4766]  in  which  we  implemented  EDGAR  Release 
13.0.  For  additional  history  of  Filer  Manual  rules, 
please  see  the  cites  therein. 


(XML)  application.  The  draft  Form 
N— SAR  XML  Technical  Specification 
document  will  be  removed  from  the 
Web  site  and  the  references  to  the  new 
application  will  be  removed  from  the 
EDGAR  Filer  Manual.  Filers  should 
continue  to  use  the  DOS-based 
application  to  create  Form  N-SAR 
submissions  and  the  EDGAR  Filer 
Manual,  Volume  III:  “N-SAR 
Supplement”  as  comprehensive 
enhancements  to  the  form  are  being 
considered.  Please  see  “Notice  to 
EDGAR  Form  N-SAR  Filers”  posted  on 
the  Commission’s  public  Web  site’s 
“Information  for  EDGAR  Filers”  page 
(http://www.sec.gov/info/edgar.shtml) 
for  additional  information. 

Along  with  the  adoption  of  the  Filer 
Manual,  we  are  amending  Rule  301  of 
Regulation  S-T  to  provide  for  the 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  of  today’s 
revisions.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

You  may  obtain  paper  copies  of  the 
updated  Filer  Manual  at  the  following 
address:  Public  Reference  Room,  U.S. 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Room  1543, 
Washington  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  We  will  post 
electronic  format  copies  on  the 
Commission’s  Web  site;  the  address  for 
the  Filer  Manual  is  bttp://www.sec.gov/ 
info/ edgar.  sh  tml. 

Since  the  Filer  Manual  and  the 
corresponding  rule  changes  relate  solely 
to  agency  procedures  or  practice, 
publication  for  notice  and  comment  is 
not  required  under  the  Administrative 
Procedure  Act  (APA).^  It  follows  that 
the  requirements  of  the  Regulatory 
Flexibility  Act  ®  do  not  apply. 

The  effective  date  for  the  updated 
Filer  Manual  and  the  rule  amendments 
is  May  21,  2013.  In  accordance  with  the 
APA,2  we  find  that  there  is  good  cause 
to  establish  an  effective  date  less  than 
30  days  after  publication  of  these  rules. 
The  EDGAR  system  upgrade  to  Release 
13.1  is  scheduled  to  become  available 
on  May  20,  2013.  The  Commission 
believes  that  establishing  an  effective 
date  less  than  30  days  after  publication 
of  these  rules  is  necessary  to  coordinate 
the  effectiveness  of  the  updated  Filer 
Manual  with  the  system  upgrade. 

Statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  S-T  under  Sections  6,7,8, 


55  U.S.C.  553(b). 

65  U.S.C.  601-612. 
7  5  U.S.C.  553(d)(3). 


10,  and  19(a)  of  the  Securities  Act  of 

1933, “  Sections  3,  12,  13,  14, 15,  23.  and 
35A  of  the  Securities  Exchange  Act  of 

1934, **  Section  319  of  the  Trust 
Indenture  Act  of  1939,*°  and  Sections  8, 
30,  31,  and  38  of  the  Investment 
Company  Act  of  1940.** 

List  of  Subjects  in  17  CFR  Part  232 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing. 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIO  FILINGS 

■  1.  The  authority  citation  for  part  232 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a),  77Z-3,  77sss(a),  78c{b),  78l,  78m,  78n, 
78o(d),  78w(a),  78//,  80a-6(c),  80a-8,  80a-29, 
80a-30,  80a-37,  and  7201  et  seq.;  and  18 
U.S.C.  1350. 

*  *  *  *  ★ 

■  2.  Section  232.301  is  revised  to  read 
as  follows: 

§  232.301  EDGAR  Filer  Manual. 

Filers  must  prepare  electronic  filings 
in  the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  The 
requirements  for  becoming  an  EDGAR 
Filer  and  updating  company  data  are  set 
forth  in  the  updated  EDGAR  Filer 
Manual,  Volume  1:  “General 
Information,”  Version  15  (May  2013). 
The  requirements  for  filing  on  EDGAR 
are  set  forth  in  the  updated  EDGAR  Filer 
Manual,  Volume  II:  “EDGAR  Filing,” 
Version  23  (May  2013).  Additional 
provisions  applicable  to  Form  N-SAR 
filers  are  set  forth  in  the  EDGAR  Filer 
Manual,  Volume  III:  “N-SAR 
Supplement,”  Version  2  (August  2011). 
All  of  these  provisions  have  been 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations,  which  action 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  You 
must  comply  with  these  requirements  in 
order  for  documents  to  be  timely 
received  and  accepted.  You  can  obtain 
paper  copies  of  the  EDGAR  Filer 
Manual  from  the  following  address: 


» 15  U.S.C.  77f.  77g.  77h,  77j,  and  77s(a). 

9 15  U.S.C.  78c,  78/,  78m,  78n,  78o,  78w,  and  78//. 
'•>15  U.S.C.  77SSS. 

”  15  U.S.C.  80a-8,  80a-29,  80a-30,  and  80a-37. 
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Public  Reference  Room,  U.S.  Securities 
and  Exchange  Commission,  100  F  Street 
NE.,  Room  1543,  Washington,  DC 
20549,  on  official  business  days 
between  the  hours  of  10:00  a.m.  and 
3:00  p.m.  Electronic  copies  are  available 
on  the  Commission’s  Web  site.  The 
address  for  the  Filer  Manual  is  http:// 
ww'w.sec.gov/info/edgar.shtml.  You  can 
also  inspect  the  document  at  the 
National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federal_register/code_ofJederaI_ 
re'gulations/ibrjocations.html. 

By  the  Commission. 

•  Dated:  May  14,  2013. 

Elizabeth  M.  Murphy, 

Secretary. 

|FR  Doc.  2013-11921  Filed  5-20-13;  8:45  am] 
BILLING  CODE  8011-01-P 


INTERNATIONAL  TRADE 
COMMISSION 

19CFR  Part  210 

Rules  of  Adjudication  and 
Enforcement 

agency:  International  Trade 
Commission. 

ACTION:  Final  rule. 

summary:  The  United  States 
International  Trade  Commission 
(“Commission”)  amends  its  Rules  of 
Practice  and  Procedure  concerning 
adjudication  and  enforcement.  The 
amendments  address  concerns  that  have 
arisen  about  the  scope  of  discovery  in 
Commission  proceedings  under  section 
337  of  the  Tariff  Act  of  1930.  The 
intended  effect  of  the  amendments  is  to 
reduce  expensive,  inefficient, 
unjustified,  or  unnecessary  discovery 
practices  in  agency  proceedings  while 
preserving  the  opportunity  for  fair  and 
efficient  discovery  for  all  parties. 

DATES:  Effective  Date;  June  20,  2013. 

Applicability  Date:  This  regulation  is 
applicable  to  investigations  instituted 
after  June  20,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Chen,  telephone  202-205-2392, 
or  Clark  S.  Cheney,  telephone  202-205- 
2661,  Office  of  the  General  Counsel, 
United  States  International  Trade 
Commission.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  at  202-205-1810.  General 
information  concerning  the  Commission 


may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  335  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1335)  authorizes  the 
Commission  to  adopt  such  reasonable 
procedures,  rules,  and  regulations  as  it 
deems  necessary  to  carry  out  its 
functions  and  duties.  This  rulemaking 
was  undertaken  to  address  concerns  that 
have  arisen  about  the  scope  of  discovery 
in  Commission  proceedings  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  (“section  337”).  The 
Commission  is  amending  its  rules 
governing  investigations  under  section 
337  in  order  to  increase  the  efficiency  of 
its  section  337  investigations. 

For  some  time,  the  Commission  has 
been  considering  proposals  to  improve 
procedures  relating  to  discovery  in 
proceedings  under  section  337  generally 
and  to  improve  procedures  relating  to 
the  discovery  of  electronically  stored 
information  (“e-discovery”)  specifically. 
On  July  19,  2011,  The  George 
Washington  University  Law  School 
hosted  a  forum  on  e-discovery  in  section 
337  investigations.  Presenters  at  the 
forum  stated  that  parties  to  section  337 
investigations  often  search  and  produce 
large  volumes  of  information  stored  in 
electronic  format  to  satisfy  discovery 
obligations  in  section  337  proceedings 
but  that  only  a  small  fraction  of  that 
information  is  admitted  into  the 
investigation  record.  Presenters 
questioned  whether  the  potential  benefit 
of  discovered  materials  outweighs  the 
costs  associated  with  current  discovery 
obligations.  Presenters  also  compared  e- 
discovery  procedures  in  various  district 
courts  with  discovery  procedures  at  the 
Commission  and  made  various 
proposals  for  improving  the 
Commission’s  procedures. 

The  Commission  has  considered,  inter 
alia,  e-discovery  proposals  from  the 
International  Trade  Commission  Trial 
Lawyers  Association;  a  draft  proposal 
on  e-discovery  from  the  International 
Trade  Commission  Committee  of  the 
American  Bar  Association  Intellectual 
Property  section;  a  model  e-discovery 
order  prepared  by  the  Federal  Circuit 
Advisory  Council;  e-discovery 
provisions  in  a  pilot  program  underway 
in  the  U.S.  District  Court  for  the 
Southern  District  of  New  York;  e- 
discovery  standards  promulgated  by  the 
U.S.  District  Court  for  the  District  of 
Delaware;  a  model  order  regarding  e- 
discovery  in  patent  cases  issued  by  the 
U.S.  District  Court  for  the  Eastern 
District  of  Texas;  ground  rules 
promulgated  by  administrative  law 
judges  at  the  Commission;  and 


analogous  portions  of  the  Federal  Rules 
of  Civil  Procedure  that  concern 
limitations  on  discovery  and  that 
concern  e-discovery. 

Some  of  the  materials  considered  by 
the  Commission  describe  a  risk  of 
inadvertent  disclosure  of  privileged 
information  or  attorney  work  product 
during  the  production  of  electronically 
stored  information.  Accordingly,  the 
Commission  has  also  considered 
provisions  in  the  Federal  Rules  of  Civil 
Procedure  and  the  Federal  Rules  of 
Evidence  concerning  the  discovery  of 
privileged  or  protected  information. 

After  reviewing  the  foregoing 
materials  and  other  information,  the 
Commission  published  a  notice  of 
proposed  rulemaking  (NOPR)  in  the 
Federal  Register  at  77  FR  60952  (Oct.  5, 
2012),  proposing  to  amend  the 
Commission’s  Rules  of  Practice  and 
Procedure  to  adopt  certain  rules  relating 
to  discovery  generally,  to  e-discovery 
specifically,  and  to  the  discovery  of 
privileged  information  and  attorney 
work  product. 

Although  the  Commission  considered 
the  proposed  rules  to  be  procedural 
rules  which  are  excepted  from  notice- 
and-comment  under  5  U.S.C.  553(b),  the 
Commission  invited  the  public  to 
comment  on  all  of  the  proposed  rules. 
The  NOPR  requested  public  comment 
on  the  proposed  rules  within  60  days  of 
publication  of  the  NOPR.  The 
Commission  received  a  total  of  eight  (8) 
sets  of  comments,  one  each  from  the 
American  Bar  Association,  Section  of 
Intellectual  Property  Law  (“ABA”);  the 
American  Intellectual  Property  Law 
Association  (“AIPLA”);  Aderanl;  the 
law  firm  of  Adduci,  Mastriani  & 
Schaumberg  LLP  (“AMS”);  the  law  firm 
of  Weil,  Gotshal  &  Manges  LLP  on 
behalf  of  Cisco  Systems,  Inc.,  Dell  Inc., 
Ford  Motor  Company,  Hewlett-Packard 
Company,  Intel  Corporation,  Micron 
Technology,  Inc.,  and  Toyota  Motor 
Corporation  and  its  U.S.  subsidiary 
Toyota  Motor  Sales,  U.S. A.,  Inc. 
(collectively,  “the  Submitting 
Companies”);  the  Association  of 
Corporate  Counsel  (“ACC”);  Ms.  Rosa 
Concepcion;  and  the  ITC  Trial  Lawyers 
Association  (“ITC  TLA”). 

The  Commission  carefully  considered 
all  comments  that  it  received.  The 
Commission’s  response  is  provided 
below  in  a  section-by-section  analysis. 
The  Commission  appreciates  the  time 
and  effort  the  commentators  devoted  to 
providing  comments  on  the  NOPR. 

Regulatory  Analysis  of  the 
Amendments  to  the  Commission’s  Rules 

The  Commission  has  determined  that 
the  final  rules  do  not  meet  the  criteria 
described  in  section  3(f)  of  Executive 
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Order  12866  (58  FR  51735,  Oct.  4,  1993) 
and  thus  do  not  constitute  a  significant 
regulatory  action  for  purposes  of  the 
Executive  Order. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  inapplicable  to  this 
rulemaking  because  it  is  not  one  for 
which  a  notice  of  final  rulemaking  is 
required  under  5  U.S.C.  553(b)  or  any 
other  statute.  Although  the  Commission 
chose  to  publish  a  notice  of  proposed 
rulemaking,  these  rules  are  “agency 
rules  of  procedure  and  practice,”  and 
thus  are  exempt  from  the  notice-and- 
comment  requirement  imposed  by  5 
U.S.C.  553(b). 

These  final  rules  do  not  contain 
federalism  implications  warranting  the 
preparation  of  a  federalism  summary 
impact  statement  pursuant  to  Executive 
Order  13132  (64  FR  43255,  Aug.  4, 

1999). 

No  actions  are  necessary  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1501  et  seq.)  because  the  final 
rules  will  not  result  in  expenditure  in 
the  aggregate  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year, 
and  will  not  significantly  or  uniquely 
affect  small  governments,  as  defined  in 
5  U.S.C.  601(5). 

The  final  rules  are  not  major  rules  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.).  Moreover,  they  are  exempt  from 
the  reporting  requirements  of  the 
Contract  With  America  Advancement 
Act  of  1996  (Pub.  L.  104-121)  because 
they  concern  rules  of  agency 
organization,  procedure,  or  practice  that 
do  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties. 

The  amendments  are  not  subject  to 
section  3507(d)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d)) 
because  no  new  collection  of 
information  is  being  conducted. 

Overview  of  the  Amendments  to  the 
Commission’s  Rules 

Many  of  the  final  rules  set  forth  in 
this  notice  are  identical  to  the 
correspondingly  numbered  proposed 
rules  published  in  the  NOPR  on  October 
5,  2012.  For  many  of  the  proposed  rules, 
-  only  positive  comments  were  received 
or  no  comment  was  received.  The 
Commission  found  no  reason  to  change 
those  proposed  rules  on  its  own  (except 
for  certain  technical,  non-substantive 
changes)  before  adopting  them  as  final 
rules.  Thus,  the  preamble  to  those 
unchanged  proposed  rules  is  as  set  forth 
in  the  section-by-section  analysis  of  the 
proposed  rules  found  in  the  Federal 
Register  at  77  FR  60952  (Oct.  5,  2012). 


The  final  rules  contain  eight  changes 
from  those  proposed  in  the  NOPR. 

These  changes  are  summarized  here. 

First,  with  regard  to  §  210.27(d)(3), 
relating  to  general  limitations  on 
discovery,  the  Commission  has 
determined  to  replace  the  phrase  “the 
responding  person  . . .  has  stipulated  to 
the  facts  pertaining  to  the  issue”  with 
“the  responding  person  .  .  .  has 
stipulated  to  the  particular  facts 
pertaining  to  a  disputed  issue.” 

Second,  with  regard  to  §  210.27(d)(4), 
relating  to  general  limitations  on 
discovery,  the  Commission  has 
determined  to  replace  the  phrase  “the 
public  interest”  with  “matters  of  public 
concern.” 

Third,  the  Commission  has 
determined  to  limit  §  210.27(e)(2), 
relating  to  claiming  privilege  or  work 
product  protection,  to  “document[s] 
produced  in  discovery.”  Accordingly, 
the  word  “information”  has  been 
replaced  with  “document”  where 
appropriate. 

Fourth,  also  with  regard  to 
§  210.27(e)(2),  relating  to  claiming 
privilege  or  work  product  protection, 
the  Commission  has  determined  to 
replace  the  phrase  “[wjithin  five  5  days 
after  the  conference”  with  the  phrase 
“[w]ithin  5  days  after  the  conference,” 
and  replace  all  other  phrases  “within  5 
days  ”  and  “[wjithin  five  5  days  after 
the  notice”  with  the  phrase  “[wjithin  7 
days  of  service  of  the  notice.” 

Fifth,  with  regard  to  §  210.27(e)(2)(i), 
relating  to  claiming  privilege  or  work 
product  protection,  the  Commission  has 
determined  to  replace  the  phrase  “[tjhe 
notice  shall  identify  the  information 
subject  to  the  claim  using  a  privilege 
log”  with  “[tjhe  notice  shall  identify  the 
information  in  the  document  subject  to 
the  claim,  preferably  using  a  privilege 
log.” 

Sixth,  with  regard  to  §  210.27(e)(2)(ii), 
relating  to  claiming  privilege  or  work 
product  protection,  the  Commission  has 
determined  to  add  the  sentence:  “In 
connection  with  the  motion  to  compel, 
the  party  may  submit  the  document  in 
camera  for  consideration  by  the 
administrative  law  judge.” 

Seventh,  with  regard  to  §  210.27(e)(3), 
relating  to  claiming  privilege  or  work 
product  protection,  the  Commission  has 
determined  to  replace  the  phrase  “[tjhe 
administrative  law  judge  may  deny  any 
motion  to  compel  information  claimed 
to  be  subject  to  the  agreement”  with 
“[tjhe  administrative  law  judge  may 
decline  to  entertain  any  motion  based 
on  information  claimed  to  be  subject  to 
the  agreement.” 

Eighth,  with  regard  to  §  210.27(e)(4), 
relating  to  claiming  privilege  or  work 
product  protection,  the  Commission  has 


determined  to  explicitly  clarify  that: 
“Parties  may  enter  into  a  written 
agreement  to  set  a  different  period  of 
time  for  compliance  with  any 
requirement  of  this  section  without 
approval  by  the  administrative  law 
judge  unless  the  administrative  law 
judge  has  ordered  a  different  period  of 
time  for  compliance,  in  which  case  the 
parties’  agreement  must  be  approved  by 
the  administrative  law  judge.” 

A  comprehensive  explanation  of  the 
differences  between  the  final  rules  and 
the  proposed  rules  is  provided  in  the 
section-by-section  analysis  below.  The 
section-by-section  analysis  includes  a 
discussion  of  all  modifications 
suggested  by  the  commenters.  The 
commentary  in  the  NOPR  published  on 
October  5,  2012.  is  considered  part  of 
the  preamble  to  these  final  rules,  to  the 
extent  that  such  commentary  is  not 
inconsistent  with  the  discussion  below. 
This  notice  concludes  with  amendatory 
language  to  effect  the  amendments  to 
the  Commission  rules.  The  amendatory 
language  includes  certain  technical, 
non-substantive  changes  required  for 
formal  purposes  by  the  Office  of  the 
Federal  Register. 

Section-by-Section  Analysis  of  the 
Amendments  to  the  Commission’s  Rules 

Part  210 

Subpart  E — Discovery  and  Compulsory 
Process 

Section  210.27 

The  current  section  210.27(b)  is 
similar  to  Federal  Rule  of  Civil 
Procedure  26(b)(1)  and  provides  that  the 
scope  of  discovery  in  section  337 
investigations  includes  any  matter,  not 
privileged,  that  is  relevant  to  a  claim  or 
defense  of  any  party.  The  current  rule 
also  provides  that  a  person  may  not 
object  to  a  discovery  request  as  seeking 
inadmissible  evidence  if  the  request 
appears  reasonably  calculated  to  lead  to 
the  discovery  of  admissible  evidence. 
Unlike  Federal  Rule  of  Civil  Procedure 
26(b),  however,  the  current  rule 
contains  no  limitations  on  e-discovery 
and  provides  little  guidance  on  when  it 
would  be  appropriate  for  an 
administrative  law  judge  to  limit 
discovery  generally.  Therefore,  the 
NOPR  proposed  to  amend  section 
210.27(b)  to  state  that  the  scope  of 
discovery  in  a  Commission  investigation 
may  be  limited  in  certain  ways,  as 
discussed  further  in  the  amendments. 
Only  positive  comments  were  received 
regarding  this  amendment  and, 
therefore,  the  final  rule  is  unchanged 
from  the  proposed  rule. 

The  NOPR  proposed  to  add  to  section 
210.27  new  paragraphs  (c),  (d),  and  (e). 
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ordinary  practice  is  for  the  producing 
peirty  to  bear  any  costs  associated  with 
responding  to  a  discovery  request,  there 
may  be  circumstances  in  which  the 
administrative  law  judge  may  require 
the  party  requesting  the  discovery  to 
bear  the  costs  associated  with 
responding  to  the  request. 

The  NOPR  states  that  proposed 
paragraph  (d)  requires  the 
administrative  law  judge  to  limit 
discovery  otherwise  allowed  under  the 
Commission’s  rules  in  certain 
circumstances.  As  with  the  Federal  Rule 
of  Civil  Procedure  26(b)(2)(C),  paragraph 
(d)  requires  limitations  on  discovery  if 
the  administrative  law  judge  determines 
that  the  discovery  sought  is  duplicative 
or  can  be  obtained  from  a  less 
burdensome  source;  the  party  seeking 
discovery  has  had  ample  opportunity  to 
obtain  the  information;  or  the  burden  of 
the  proposed  discovery  outweighs  its 
likely  benefit.  The  ITC  TLA  and  AMS 
state  that  proposecl  paragraph  (d)(2) 
should  not  be  adopted  because  the 
compressed  discovery  schedule  and 
speed  of  section  337  proceedings 
obviate  the  need  for  this  new  rule.  The 
Commission  responds  that  the  prompt 
timeline  of  Commission  investigations 
does  not  excuse  wasteful  discovery 
practices.  The  Commission  believes 
paragraph  (d)(2)  will  promote  more 
efficient  discovery  practices  in  section 
337  proceedings. 

The  ITC  TLA  and  AMS  also  believe 
the  language  orf  proposed  paragraph 
(d)(2)  is  vague  and  could  lead  to 
unnecessary  motions  practice.  As  to 
these  concerns,  the  Commission 
contemplates  that  the  case  law  . 
developed  under  Federal  Rule  of  Civil 
Procedure  26(b)(2)(C)  may  provide 
guidance  for  the  application  of 
paragraph  (d)(2)  and  aid  in  curtailing 
unwarranted  motion  practice.  Since  the 
Commission  believes  that  paragraph 
(d)(2)  will  reduce  undue  costs  and 
burdens  of  discovery  in  section  337 
investigations,  the  final  paragraph  (d)(2) 
is  unchanged  from  the  proposed  rule. 

The  NOPR  also  states  that  proposed 
paragraph  (d)  differs  from  Federal  Rule 
of  Civil  Procedure  26(b)(2)(C)  in  two 
respects.  First,  the  NOPR  states  that 
proposed  paragraph  (d)  requires  the 
administrative  law  judge  to  limit 
discovery  when  the  person  from  whom 
discovery  is  sought  has  waived  the  legal 
position  that  justified  the  discovery  or 
has  stipulated  to  the  facts  peartaining  to 
the  issue  to  which  ihe  discovery  is 
directed.  The  AIPLA  states  that  the 
Commission  should  clarify  situations  in 
which  stipulations  to  certain  facts 
would  limit  the  scope  or  extent  of 
discovery.  In  particular,  the  AIPLA 
suggests  modifying  the  language  of 


proposed  paragraph  (d)  to  recite;  “the 
responding  person  has  waived  the  legal 
position  that  justified  the  discovery  or 
has  stipulated  to  the  particular  facts  to 
which  the  discovery  is  directed.”  The 
AIPLA  believes  that  its  proposed  change 
would  clarify  that  a  stipulation  will 
obviate  the  need  for  discovery  of  a 
particular  fact  {e.g.,  that  an  accused 
product  has  been  imported),  but  that  it 
will  not  obviate  the  need  for  discovery 
of  other  facts  pertaining  to  a  disputed 
issue  [e.g.,  the  characteristics  of  that 
product  at  the  time  of  importation). 
Similarly,  the  ITC  TLA  and  AMS  are 
concerned  that  a  stipulation  or  a 
unilateral  waiver  of  a  legal  position  on 
a  single  issue  will  foreclose  discovery 
that  is  common  or  relevant  to  more  than 
one  issue.  The  ITC  TLA  and  AMS 
propose  to  add  to  proposed  paragraph 
(d)(3)  the  requirement  that  “the 
requesting  party  has  failed  to  show  good 
cause  for  pursuing  the  discovery.” 
Having  considered  the  suggested 
changes  and  concerns  raised  by  the 
AIPLA,  the  ITC  TLA  and  AMS,  the 
Commission  has  determined  to  modify 
proposed  paragraph  (d)(3)  to  clarify  that 
the  restriction  on  discovery  would  be 
limited  only  as  to  the  “particular  facts” 
that  are  the  subject  of  the  stipulation 
and  that  pertain  to  a  disputed  issue  to 
which  the  discovery  is  directed.  The 
Commission  notes  that  discovery  as  to 
other  facts  pertaining  to  the  disputed 
issue  or  relevant  to  a  different  issue 
would  not  be  restricted  under 
subparagraph  (d)(3)  of  the  final  rule. 

Second,  proposed  paragraph  (d)(4) 
required  the  administrative  law  judge  to 
limit  discovery  where  the  burden  or 
expense  of  the  proposed  discovery 
outweighs  its  likely  benefit,  considering 
the  needs  of  the  investigation,  the 
importance  of  the  discovery  in  resolving 
the  issues  to  be  decided  by  the 
Commission,  and  the  public  interest. 

The  ABA  and  AMS  suggest  deleting  the 
clause  “considering  the  needs  . .  .  public 
interest”  because,  in  their  view,  it  is  not 
clear  what  this  clause  adds  to  the 
proposed  rule  considering  that  the 
proposed  rule  already  mandates 
consideration  of  whether  “the  burden  or 
expense  of  the  proposed  discovery 
outweighs  its  likely  benefit.”  In  the 
alternative,  the  ABA  asks  the 
Commission  for  guidance  on 
interpreting  and  distinguishing  between 
“needs  of  the  investigation”  and  the 
“importance  of  the  discovery  in 
resolving  the  issues  to  be  decided  by  the 
Commission.”  The  AIPLA,  the  ABA  and 
AMS  also  suggest  that  the  Commission 
clarify  the  reference  to  the  “public 
interest”  in  proposed  paragraph  (d)(4) 
because  it  is  unclear  whether  the 


proposed  paragraph  would  invoke  the 
public  interest  factors  identified  in  19 
U.S.C.  1337(d)  and  (e). 

In  response  to  the  comments  received, 
the  Commission  has  determined  to 
modify  proposed  paragraph  (d)(4)  to 
state  that  the  administrative  law  judge 
must  evaluate,  inter  alia,  whether  the 
burden  or  expense  of  the  proposed 
discovery  outweighs  its -likely  benefit, 
considering  “matters  of  public 
concern.”  This  language  is  adopted  to 
avoid  confusion  with  the  statutory 
public  interest  factors  identified  in  19 
U.S.C.  1337(d),  (e),  (f),  and  (g).  Those 
statutory  public  interest  factors  may  be 
relevant  to  an  analysis  under  paragraph 
(d)(4),  but  the  “matters  of  public 
concern”  in  the  adopted  rule  are  not 
limited  to  the  factors  listed  in  section 
337.  Paragraph  (d)(4).  as  proposed  and 
as  adopted,  is  similar  to  Federal  Rule  of 
Civil  Procedure  26(b)(2)(C)(iii).  The 
Advisory  Committee  notes  on  the  1983 
amendments  to  Federal  Rule  of  Civil 
Procedure  26(b)  state  that  Rule  26(b)  is 
intended  to  address  the  problem  of 
discovery  that  is  disproportionate  to  the 
individual  investigation  as  measured  by 
such  matters  as  its  nature  and 
complexity,  the  limitations  on  a 
financially  weak  litigant  to  withstand 
extensive  opposition  to  its  discovery 
requests,  and  the  potential  relationship 
between  the  substantive  issues  in  the 
investigation  and  matters  of  public 
concern.  The  Commission  anticipates 
that  the  1983  Advisory  Committee  notes 
on  Federal  Rule  of  Civil  Procedure  26(b) 
and  relevant  federal  case  law 
interpreting  that  Rule  may  inform  the 
interpretation  of  “matters  of  public 
concern”  in  paragraph  (d)(4). 

In  response  to  other  comments  on 
proposed  paragraph  (d)(4),  the 
Commission  responds  that  the  phrases 
“the  needs  of  the  investigation”  and  the 
“importance  of  the  discovery  in 
resolving  the  issues  to  be  decided”  are 
similar  to  phrases  found  in  Federal  Rule 
of  Civil  Procedure  26(b)(2)(C)(iii). 
Federal  case  law  interpreting  Rule  26 
may  therefore  inform  the  interpretation 
of  those  phrases  in  adopted  paragraph 
(d)(4).  The  Commission  also  adds  that 
“the  needs  of  the  investigation”  may 
include  the  procedural  schedule  and  the 
investigation  target  date.  Additionally, 
when  evaluating  “the  importance  of  the 
discovery  in  resolving  the  issues  to  be 
decided,”  the  administrative  law  judge 
may  consider  whether  a  request  seeks 
documents  or  information  necessary  for 
the  disposition  of  the  claims  and 
defenses  asserted  in  the  investigation. 

The  NOPR  states  that  proposed 
paragraph  (e)  would  add  new  provisions 
concerning  privileged  information  and 
attorney  work  product.  As  explained  in 
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the  Advisory  Committee  Notes 
concerning  Federal  Rule  of  Evidence 
502,  litigation  costs  necessary  to  protect 
against  waiver  of  attorney-client 
privilege  or  attorney  work  product  have 
become  prohibitive  due  to  the  concern 
that  any  disclosure  (however  innocent 
or  minimal)  will  operate  as  a  subject 
matter  waiver  of  all  protected 
communications-  or  information.  This 
concern  is  especially  troubling  in  cases 
involving  e-discovery.  Adding  to  this 
uncertainty,  no  Commission  rule 
requires  the  production  of  a  privilege 
log  when  a  person  withholds  materials 
from  discovery  based  on  an  assertion  of 
privilege  or  work  product  protection. 
Privilege  log  provisions  are  currently 
ordered  by  the  administrative  law 
judges  in  their  respective  ground  rules. 

Tne  NOPR  also  states  that  proposed 
paragraph  (e)  would  mitigate  these 
concerns  by  providing  a  uniform  set  of 
procedures  under  which  persons  can 
make  claims  of  privilege  or  work 
product  production  using  a  privilege 
log.  Paragraph  (e)(l)(i)  requires  the 
person  withholding  information  to 
“expressly  make  the  claim”  of  privilege 
or  work  product  protection  at  the  time 
the  person  responds  to  the  discovery 
request.  Pmagraph  (e)(l)(ii)  requires  a 
person  who  has  made  a  claim  of 
privilege  or  work  product  protection  to 
produce  within  10  days  of  making  the 
claim  a  written  privilege  log.  The  rule 
does  not  specify  the  format  or  style  of 
the  log,  so  long  as  it  identifies  the 
information  that  has  been  withheld 
sufficiently  to  enable  the  requester  to 
assess  the  claim  without  revealing  the 
information  at  issue. 

The  AIPLA  states  that  the  language 
“within  10  days  of  making  the  claim”  in 
proposed  paragraph  (e)(l)(ii)  is 
potentially  unclear  and  suggests 
modifying  the  language  to  recite  “within 
10  days  of  the  date  on  which  the 
document  is  withheld  or  provided  in 
redacted  form.”  The  ABA  and  AMS 
recommend  amending  paragraph 
(e)(l)(ii)  to  recite  “within  10  days  of 
withholding  the  information”  produce 
to  the  requester  a  privilege  log  in  order 
to  better  comport  with  the  realities  of 
discovery  practice.  The  Commission 
declines  to  adopt  these  changes.  The 
Commission  believes  discovery  will  be 
most  efficient  when  relevant  privilege 
and  work  product  issues  are  identified 
as  soon  as  possible.  The  temporal 
requirements  found  in  proposed 
paragraph  (e)  are  unambiguous.  The 
claim  of  privilege  or  work  product 
protection  under  paragraph  (e)(l)(i) 
must  be  express  and  must  be  made  at 
the  time  that  a  person  responds  to  a 
discovery  request.  When  a  person 
responds  to  a  discovery  request  in 


writing,  such  as  in  a  response  to  written 
interrogatories  or  a  response  to  written 
requests  for  admission,  the  claim  of 
privilege  or  work  product  protection 
should  be  made  in  the  same  writing. 
When  a  person  responds  to  a  discovery 
request  orally,  such  as  in  a  deposition, 
the  claim  of  privilege  or  work  product 
protection  should  be  made  orally. 

Claims  of  privilege  or  work  product 
protection  should  not  be  made 
frivolously.  A  claim  of  privilege  or  work 
product  protection  under  paragraph 
(e)(l)(i)  should  be  made  with  an 
appropriate  amount  of  specificity 
considering  the  circumstances  at  the 
time  of  making  the  claim. 

The  ITC  TLA  and  AMS  suggest 
amending  proposed  paragraph  {e)(l)(ii) 
to  state  “within  10  days  of  making  the 
claim,  or  by  such  other  time  as  the 
parties  may  agree,  produce  to  the 
requester  a  privilege  log  . .  .  .”  The 
commentators’  amendment  permits  the 
parties  to  enter  into  a  procedural 
agreement  or  stipulation  without  the 
need  for  approval  by  the  administrative 
law  judge  to  produce  a  privilege  log 
later  than  10  days  after  making  a  claim 
and/or  jointly  waive  the  obligation  to 
produce  privileged  documents 
generated  or  obtained  after  the  filing  of 
the  complaint.  The  Commission 
declines  to  adopt  this  suggested 
modification.  Paragraph  (e)(3)  allows 
the  parties  to  enter  into  an  agreement  to 
waive  compliance  with  proposed 
paragraph  (e)(1)  for  documents, 
communications,  and  items  created  or 
communicated  within  a  time  period 
specified  in  the  agreement  without  the 
need  for  approval  by  the  administrative 
law  judge.  Should  parties  wish  the 
assistance  of  the  administrative  law 
judge  in  resolving  privilege  disputes, 
however,  the  Commission  believes  that 
parties  should  be  required  to  promptly 
present  their  disputes  to  each  other  and 
to  the  administrative  law  judge  as 
required  under  the  rule. 

The  NOPR  states  that  some  proposals 
considered  by  the  Commission 
contained  a  so-called  “claw-back”  rule 
that  would  categorically  preclude  a 
finding  of  a  waiver  of  privilege  or  work 
product  protection  when  otherwise 
protected  materials  are  inadvertently 
produced  in  discovery.  The  “claw-back” 
proposals  considered  by  the 
Commission  left  some  question  as  to 
whether,  in  order  to  avoid  a  fin9ing  of 
waiver,  the  holder  of  the  privilege  or 
protection  must  take  reasonable  steps  to 
prevent  disclosure,  as  is  required  by 
Federal  Rule  of  Evidence  502.  Paragraph 
(e)  is  not  a  categorical  “claw-back”  rule, 
and  would  not  supplant  any  applicable 
waiver  doctrine.  The  Commission 
expects  administrative  law  judges  to 


apply  federal  and  common  law  when 
determining  the  consequences  of  any 
allegedly  inadvertent  disclosure.  That 
law  would  include  consideration  of 
whether  the  holder  of  the  privilege  or 
protection  took  reasonable  steps  to 
prevent  disclosure  of  the  information 
and  other  considerations  found  in 
Federal  Rule  of  Evidence  502. 

Proposed  paragraph  (e)(2)  outlines 
procedures  for  addressing  information 
that  is  produced  in  discovery  but  is  later 
asserted  to  be  privileged  or  protected 
work  product.  As  proposed,  paragraph 
(e)(2)  does  not  distinguish  between 
information  produced  in  documents  or 
information  given  in  answer  to  a 
question  during  an  oral  deposition.  The 
AIPLA  believes  that  it  may  not  always 
be  practical  at  the  time  when  the 
privilege  or  attorney  work  product  issue 
is  first  discovered  (e.g.,  in  a  deposition) 
for  the  person  making  the  claim  to 
provide  notice  using  a  privilege  log  as 
required  by  proposed  paragraph  (e)(2). 
While  the  AIPLA  agrees  that  the  notice 
should  include^at  least  the  same  level  of 
detail  of  information  as  defined  under 
proposed  paragraph  (e)(1),  the  AIPLA 
suggests  modifying  proposed  paragraph 
(e)(2)  to  recite  that  the  notice  is 
“preferably,  in  writing  when  the 
circumstances  permit”  and  that  use  of  a 
privilege  log  is  not  required  so  long  as 
the  notice  provides  “a  reasonably 
detailed  description  of  the  information 
subject  to  the  claim  in  sufficient  detail 
to  allow  the  person(s)  whcP  received  the 
information  to  understand  the  basis  for 
the  claim  and  facts  surrounding  whether 
waiver  occurred.” 

In  response  to  the  comments  received, 
the  Commission  has  determined  to  limit 
paragraph  (e)(2)  to  apply  only  to 
documents  produced  in  response  to  a 
discovery  request.  As  stated  in  the 
NOPR,  the  Commission  proposed 
paragraph  (e)(2)  in  response  to  concerns 
from  the  public  that  privilege  or  work 
product  protection  may  be  waived  when 
an  otherwise  privileged  or  protected 
document  is  allegedly  inadvertently 
produced  in  response  to  a  request  that 
requires  searching  and  producing  a  large 
volume  of  information.  Those  concerns 
are  not  usually  justified  when  a 
deponent  answers  a  question  at  an  oral 
deposition  or  when  counsel  prepares 
written  answers  to  interrogatories  or 
requests  for  admission.  Accordingly,  the 
Commission  has  determined  that  the 
procedures  in  paragraph  (e)(2)  will  only 
apply  to  documents  produced  in 
discovery.  In  addition,  paragraph  (e)(2) 
provides  that  the  notice  is  preferably 
made  using  a  privilege  log  as  defined 
under  paragraph  (e)(1).  When 
circumstances  do  not  permit  using  a 
privilege  log,  the  notice  should  be  made 
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in  writing  and  identify  the  same  level  of 
detail  of  information  as  required  in  a 
privilege  log. 

The  AIPLA  also  states  that  given  the 
international  character  of  section  337 
proceedings,  five  days  is  insufficient 
time  to  address  privilege  or  attorney 
work  product  issues  relating  to 
documents  that  have  already  been 
produced.  Furthermore,  Aderant  and 
AMS  comment  that  clarity  is  needed 
with  respect  to  the  event  triggering  the 
five  day  deadlines  in  proposed 
paragraph  (e)(2)  (e.g.,  the  date  of  the 
notice  itself,  the  date  the  notice  is 
received,  or  the  date  of  service  of  the 
notice).  The  Commission  has 
determined  to  amend  proposed 
paragraph  (e)(2)  to  clarify  that  “service 
of  the  notice”  triggers  the  deadlines  by 
which  a  party  must  “return,  sequester, 
or  destroy  the  specified  information  and 
any  copies,”  “take  reasonable  steps  to 
retrieve  the  information  if  the  person 
disclosed  it  to  others  before  being 
notified,”  and  by  which  “the  claimant 
and  the  parties  shall  meet  and  confer.” 

In  addition,  the  final  rule  changes  these 
deadlines  from  within  5  days  to 
“[w]ithin  7  days  of  service  of  the 
notice.” 

In  connection  with  proposed 
paragraph  (e)(2),  the  AIPLA  also  states 
that  the  person  who  received  the 
information  subject  to  the  claim  should 
be  permitted  to  use  the  content  of  the 
information  to  challenge  the  claim 
before  the  administrative  law  judge  to 
the  extent  permitted  by  applicable  rules 
and  the  laws  of  professional 
responsibility,  privilege,  and  protection 
for  trial  preparation  material.  In  the 
alternative,  the  AIPLA  suggests  that  the 
person  who  received  the  information 
subject  to  the  claim  be  able  to  submit 
the  information  in  camera  for 
consideration  by  the  administrative  law 
judge  in  connection  with  a  motion  for 
compel.  The  Commission  has 
determined  to  adopt  in  the  final  rule  the 
AIPLA’s  suggestion  of  allowing  the 
already-produced  document  subject  to 
the  claim  to  be  submitted  in  camera  for 
consideration  by  the  administrative  law 
judge  in  connection  with  a  motion  to 
compel. 

Proposed  paragraph  (e)(3)  would 
allow  parties  to  enter  into  a  written 
agreement  to  waive  compliance  with 
paragraph  (e)(1),  including  the 
requirement  of  producing  a  privilege 
log.  The  AIPLA  believes  that  the 
exemption  from  proposed  paragraph 
(e)(1)  provided  in  proposed  paragraph 
(e)(3)  is  too  narrow,  and  suggests 
revising  the  proposed  rule  to  allow  the 
parties  to  agree  in  writing  to  exempt 
specified  categories  of  documents. 
Relatedly,  the  ITC  TLA  and  AMS  are 


concerned  that  proposed  paragraph 
(eK3)  would  eliminate  any  claw-back  of 
privilege  documents  that  are  not  logged 
on  a  party’s  privilege  log  by  agreement 
among  the  parties.  The  Commission  has 
determined  to  modify  the  proposed  rule 
in  response  to  the  comments  received. 
When  appropriate  precautions  are 
taken,  documents  and  information 
protected  by  privilege  or  work  product 
protection  are  generally  not 
discoverable.  Established  state  and 
federal  laws  require  a  claimant  to  take 
reasonable  steps  to  prevent  disclosure  of 
privileged  or  protected  information.  The 
Commission  considers  the  maintenance 
and  production  of  a  privilege  log  to  be 
a  reasonable  requirement  for  those  who 
(ll-wish  to-maintain  privilege  or  work 
product  protection  for  withheld 
materials,  and  (2)  wish  the  assistance  of 
an  administrative  law  judge  in  resolving 
privilege  or  work  product  disputes.  In 
view  of  these  underlying  principles,  the 
Commission  determined  that 
administrative  law  judges  should  have 
the  discretion  to  find  a  waiver  of 
privilege  or  work  product  protection 
when  allegedly  privileged  or  protected 
information  is  produced  and  the  parties 
have  agreed  to  relieve  themselves  of  the 
duty  to  maintain  a  privilege  log.  The 
Commission  notes  that  nothing  in  the 
final  rule  prohibits  the  parties  from 
implementing  their  own  claw-back 
procedure  for  privileged  documents  that 
are  not  logged  on  a  party’s  privilege  log 
as  part  of  the  parties’  agreement.  The 
final  rule  clarifies,  however,  that  when 
parties  have  agreed  among  themselves 
to  relieve  themselves  of  the  duty  of 
maintaining  a  privilege  log,  the 
administrative  law  judge  has  the 
discretion  to  decline  to  entertain 
motions  based  on  disputes  over 
information  that  should  otherwise  be 
logged  under  paragraph  (e)(1). 

The  AIPLA  states  that  the 
Commission  should  adopt  an  additional 
provision  that  would  allow  the  parties 
to  enter  agreements,  and/or  the 
administrative  law  judge  to  enter  orders, 
specifying  times  for  compliance  with 
the  requirements  of  paragraph  (e)  that 
may  differ  from  the  proposed  rule.  To 
that  end,  the  Commission  has 
determined  to  clarify  in  the  final 
paragraph  (e)(4)  that  parties  may  enter 
into  a  written  agreement  regarding 
deadlines  for  resolving  privilege 
disputes.  The  parties’  written  agreement 
would  not  need  the  approval  of  the 
administrative  law  judge  unless  the 
judge  has  ordered  a  different  period  of 
time  for  compliance.  In  the  absence  of 
an  agreement  or  order,  the  deadlines 
specified  in  the  rule  control. 

Finally,  the  ACC  suggests  that  further 
guidance  may  be  necessary  as  to  (1) 


whether  the  use  of  advanced  analytical 
software  applications  could  be 
characterized  as  “reasonable  steps”  to 
avoid  inadvertent  disclosure:  (2)  how 
inadvertent  disclosures  should  be 
treated  as  a  matter  of  waiver  doctrine; 

(3)  how  the  costs  of  discovery  should  be 
imposed  on  the  requestor  of  the 
information;  and  (4)  whether  the 
objectives  of  the  Commission’s 
discovery  reform  are  being  met  by 
conducting  regular,  transparent  reviews. 
With  respect  to  the  first  and  second 
topics,  the  NOPR  states  that  the 
Commission  expects  administrative  law 
judges  to  look  to  established  federal  and 
common  law  regarding  waiver  of 
privilege  when  deciding  specific  waiver 
disputes.  Each  dispute  should  be 
decided  on  its  own  facts.  The 
Commission  believes  it  would  be 
inappropriate  to  state  in  a  rule’ that  a 
specific  technological  practice  is 
reasonable,  particularly  as  information 
technology  changes  rapidly.  With 
respect  to  the  third  topic,  the 
Commission  believes  that 
administrative  law  judges  are  in  the  best 
position  to  determine  how  cost  shifting 
should  be  implemented,  if  at  all,  based 
on  the  specific  facts  of  a  particular 
discovery  dispute.  Accordingly,  the 
Commission  declines  to  mandate  a 
particular  cost-shifting  paradigm  by 
rule.  With  respect  to  the  fourth  topic, 
the  Commission  has  determined  that  the 
ACC  suggestion  is  beyond  the  scope  of 
the  proposed  rule,  which  may  be  a  topic 
for  a  future  rulemaking. 

List  of  Subjects  in  19  CFR  Part  210 

Administration  practice  and 
procedure.  Business  and  industry. 
Customs  duties  and  inspection.  Imports, 
Investigations. 

For  the  reasons  stated  in  the 
preamble,  the  United  States 
International  Trade  Commission 
amends  19  CFR  Part  210  as  follows: 

PART  210— ADJUDICATION  AND 
ENFORCEMENT 

■  1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1333, 1335,  and  1337. 

Subpart  E — Discovery  and  Compulsory 
Process 

■  2.  Amend  §  210.27  by: 

■  a.  Adding  one  sentence  at  the  end  of 
paragraph  (b); 

■  b.  Redesignating  paragraphs  (c)  and 

(d)  as  paragraphs  (fy  and  (g);  and 

■  c.  Adding  new  paragraphs  (c),  (d),  and 

(e) . 

The  additions  and  revisions  read  as 
follows: 
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§210.27  General  provisions  governing 
discovery. 

It  it  it  it  ii 

(b)  *  *  *  All  discovery  is  subject  to  the 
limitations  of  paragraph  (d)  of  this 
section. 

(c)  Specific  Limitations  on 
Electronically  Stored  Information.  A 
person  need  not  provide  discovery  of 
electronically  stored  information  from 
sources  that  the  person  identifies  as  not 
reasonably  accessible  because  of  undue 
burden  or  cost.  The  party  seeking  the 
discovery  may  file  a  motion  to  compel 
discovery  pursuant  to  §  210.33(a).  In 
response  to  the  motion  to  compel 
discovery,  or  in  a  motion  for  a 
protective  order  filed  pursuant  to 

§  210.34,  the  person  from  whom 
discovery  is  sought  must  show  that  the 
information  is  not  reasonably  accessible 
because  of  undue  burden  or  cost.  If  that 
showing  is  made,  the  administrative  law 
judge  may  order  discovery  from  such 
sources  if  the  requesting  party  shows 
good  cause,  considering  the  limitations 
found  in  paragraph  (d)  of  this  section. 

The  administrative  law  judge  may 
specify  conditions  for  the  discovery. 

(d)  General  Limitations  on  Discovery. 

In  response  to  a  motion  made  pursuant 
to  §§  210.33(a)  or  210.34  or  sua  sponte, 
the  administrative  law  judge  must  limit 
by  order  the  frequency  or  extent  of 
discovery  otherwise  allowed  in  this 
subpart  if  the  administrative  law  judge 
determines  that: 

(1)  The  discovery  sought  is 
unreasonably  cumulative  or  duplicative, 
or  can  be  obtained  from  some  other 
source  that  is  more  convenient,  less 
burdensome,  or  less  expensive: 

(2)  The  party  seeking  discovery  has 
had  ample  opportunity  to  obtain  the 
information  by  discovery  in  the 
investigation: 

(3)  The  responding  person  has  waived 
the  legal  position  that  justified  the 
discovery  or  has  stipulated  to  the 
particular  facts  pertaining  to  a  disputed 
issue  to  which  the  discovery  is  directed: 
or 

(4)  The  burden  or  expense  of  the 
proposed  discovery  outweighs  its  likely 
benefit,  considering  the  needs  of  the 
investigation,  the  importance  of  the 
discovery  in  resolving  the  issues  to  be 
decided  by  the  Commission,  and 
matters  of  public  concern. 

(e)  Claiming  Privilege  or  Work  Product 
Protection.  (1)  When,  in  response  to  a 
discovery  request  made  under  this 
subpart,  a  person  withholds  information 
otherwise  discoverable  by  claiming  that 
the  information  is  privileged  or  subject 
to  protection  as  attorney  work  product, 
the  person  must: 


(1)  Expressly  make  the  claim  when 
responding  to  a  relevant  question  or 
request:  and 

(ii)  Within  10  days  of  making  the 
claim  produce  to  the  requester  a 
privilege  log  that  describes  the  nature  of 
the  information  not  produced  or 
disclosed,  in  a  manner  that  will  enable 
the  requester  to  assess  the  claim  without 
revealing  the  information  at  issue.  The 
privilege  log  must  separately  identify 
each  withheld  document, 
communication,  or  item,  and  to  the 
extent  possible  must  specify  the 
following  for  each  entry: 

(A)  The  date  the  information  was 
created  or  communicated: 

(B)  The  author(s)  or  speaker(s): 

(C)  All  recipients: 

(D)  The  employer  and  position  for 
each  author,  speaker,  or  recipient, 
including  whether  that  person  is  an 
attorney  or  patent  agent: 

(E)  The  general  subject  matter  of  the 
information:  and 

(F)  The  type  of  privilege  or  protection 
claimed. 

(2)  If  a  document  produced  in 
discovery  is  subject  to  a  claim  of 
privilege  or  of  protection  as  attorney 
work  product,  the  person  making  the 
claim  may  notify  any  person  that 
received  the  document  of  the  claim  and 
the  basis  for  it. 

(i)  The  notice  shall  identify  the 
information  in  the  document  subject  to 
the  claim,  preferably  using  a  privilege 
log  as  defined  under  paragraph  (e)(1)  of 
this  section.  After  being  notified,  a 
person  that  received  the  document  must 
do  the  following: 

(A)  Within  7  days  of  service  of  the 
notice  return,  sequester,  or  destroy  the 
specified  document  and  any  copies  it 
has: 

(B)  Not  use  or  disclose  the  document 
until  the  claim  is  resolved:  and 

(C)  Within  7  days  of  service  of  the 
notice  take  reasonable  steps  to  retrieve 
the  document  if  the  person  disclosed  it 
to  others  before  being  notified. 

(ii)  Within  7  days  of  service  of  the 
notice,  the  claimant  and  the  parties 
shall  meet  and  confer  in  good  faith  to 
resolve  the  claim  of  privilege  or 
protection.  Within  5  days  after  the 
conference,  a  party  may  file  a  motion  to 
compel  the  production  of  the  document 
and  may,  in  the  motion  to  compel,  use 
a  description  of  the  document  from  the 
notice  produced  under  this  paragraph. 
In  connection  with  the  motion  to 
compel,  the  party  may  submit  the 
document  in  camera  for  consideration 
by  the  administrative  law  judge.  The 
person  that  produced  the  document 
must  preserve  the  document  until  the 
claim  of  privilege  or  protection  is 
resolved. 


(3)  Parties  may  enter  into  a  written 
agreement  to  waive  compliance  with 
paragraph  (e)(1)  of  this  section  for 
documents,  communications,  and  items 
created  or  communicated  within  a  time 
period  specified  in  the  agreement.  The 
administrative  law  judge  may  decline  to 
entertain  any  motion  based  on 
information  claimed  to  be  subject  to  the 
agreement.  If  information  claimed  to  be 
subject  to  the  agreement  is  produced  in 
discovery  then  the  administrative  law 
judge  may  determine  that  the  produced 
information  is  not  entitled  to  privilege 
or  protection. 

(4)  For  good  cause,  the  administrative 
law  judge  may  order  a  different  period 
of  time  for  compliance  with  any 
requirement  of  this  section.  Parties  may 
enter  into  a  written  agreement  to  set  a 
different  period  of  time  for  compliance 
with  any  requirement  of  this  section 
without  approval  by  the  administrative 
law  judge  unless  the  administrative  law 
judge  has  ordered  a  different  period  of 
time  for  compliance,  in  which  case  the 
parties’  agreement  must  be  approved  by 
the  administrative  law  judge. 
***** 

Issued:  May  15,  2013. 

By  Order  of  the  Commission. 

Lisa  R.  Barton, 

Acting  Secretary  to  the  Commission. 

[FR  Doc.  2013-11998  Filed  5-20-13;  8:45  am) 

BILLING  CODE  7020-02-P 


SOCIAL  SECURITY  ADMINISTRATION 
[Docket  No.  SSA  2007-0044] 

20  CFR  Parts  404,  405,  and  416 
RIN  0960-AH40 

Rules  on  Determining  Hearing 
Appearances 

agency:  Social  Security  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  another  step 
in  our  continual  efforts  to  handle 
workloads  more  effectively  and 
efficiently.  We  are  publishing  final  rules 
for  portions  of  the  rules  we  proposed  in 
October  2007  that  relate  to  persons, 
other  than  the  claimant  or  any  other 
party  to  the  hearing,  appearing  by 
telephone.  We  are  also  clarifying  that 
the  administrative  law  judge  (ALJ)  will 
allow  the  claimant  or  any  other  party  to 
a  hearing  to  appear  by  telephone  under 
certain  circumstances  w'hen  the 
claimant  or  other  party  requests  to  make 
his  or  her  appearance  in  that  manner. 
We  expect  that  these  final  rules  will 
make  the  hearings  process  more 
efficient  and  help  us  continue  to  reduce 
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the  hearings  backlog.  In  addition,  we 
made  some  minor  editorial  changes  to 
our  regulations  that  do  not  have  any 
effect  on  the  rights  of  claimants  or  any 
other  parties. 

DATES:  This  rule  is  effective  June  20, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brent  Hillman,  Social  Security 
Administration,  5107  Leesburg  Pike, 

Falls  Church,  VA  22041-3260,  (703) 
605-8280  for  information  about  this 
notice.  For  information  on  eligibility  or 
filing  for  benefits,  call  our  national  toll- 
free  number,  1-800-772-1213  or  TTY 
1-800-325-0778,  or  visit  our  Internet 
site.  Social  Security  Online,  at  http:// 
ww'w. sociaIsecurity.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  our  ongoing  commitment  to 
improve  the  way  we  process  claims  for 
benefits  under  the  old  age,  survivors, 
and  disability  insurance  programs  under 
title  II  of  the  Social  Security  Act  (Act) 
and  the  supplemental  security  income 
(SSI)  program  under  title  XVI  of  the  Act, 
we  are  revising  some  of  the  procedures 
we  follow  at  the  ALJ  hearing  level.  To 
address  recent  court  cases,  we  are 
making  final  the  rules  that  allow  the  ALJ 
to  determine  that  a  person  other  than 
the  claimant  or  any  other  party  to  the 
hearing  may  appear  at  the  hearing  by 
telephone.  In  a  recent  Federal  case,  a 
District  Court  Judge  held  that  we  could 
not  take  a  medical  expert’s  testimony  by 
telephone  without  prior  notice  to  the 
claimant,  and  over  the  claimant’s 
objections,  unless  we  amended  our 
regulations  to  allow  witnesses  to  appear 
by  telephone.  Edwards  v.  Astrue,  No. 
3:10cvl017,  2011  WL  3490024  (D.  Conn. 
Aug.  10,  2011).  Other  courts  have  made 
similar  rulings.  These  final  rules 
address  concerns  raised  in  Edwards  and 
other  cases. 

We  proposed  these  changes  in  a 
notice  of  proposed  rulemaking  (NPRM) 
we  published  in  the  Federal  Register  on 
October  29,  2007  (72  FR  61218).  The 
preamble  to  the  NPRM  discussed  the 
changes  from  the  current  rules  and  our 
reasons  for  proposing  those  changes.^ 
We  also  have  made  changes  to  these 
final  rules  to  make  them  consistent  with 
final  rules  we  published  in  the  Federal 
Register  on  December  18,  2008  (73  FR 


’  The  NPRM  is  available  at:  http://www.gpo.gov/ 
fdsys/pkg/FP,2007-1029/pdf/E7-20690.pdf. 


76940), 2  and  July  8,  2010  (75  FR 
39154).'3 

Appearing  at  the  ALJ  Hearing  by 
Telephone 

Our  final  rules  provide  that  the  ALJ 
will  determine  how  any  person  other 
than  the  claimant  or  any  other  party  to 
the  hearing  will  appear  at  the  hearing, 
whether  in  person,  by  video 
teleconferencing,  or  by  telephone.  If  the 
ALJ  determines  that  any  person  will 
appear  at  the  hearing  by  telephone,  the 
ALJ  will  notify  the  claimant  and  any 
other  party  to  the  hearing  in  advance  of 
the  hearing.  If  the  claimant  or  any  other 
party  to  the  hearing  objects  to  any  other 
person  appearing  by  video 
teleconferencing  or  by  telephone,  the 
ALJ  will  decide  how  that  person  will 
appear.  Our  final  rules  also  clarify  that 
the  claimant  or  any  other  party  to  the 
hearing  may  request  to  appear  at  the 
hearing  by  telephone.  The  ALJ  will 
allow  the  claimant  or  other  party  to 
appear  by  telephone  if  the  ALJ 
determines  that  extraordinary 
circumstances  exist  which  prevent  the 
claimant  or  other  party  from  appearing 
in  person  or  by  video  teleconferencing. 

Other  Provisions  From  the  NPRM 

At  this  time,  we  are  not  proceeding 
with  the  other  proposed  rules  in  the 
October  2007  NPRM. 

Public  Comments  on  the  NPRM 

On  October  29,  2007,  we  published  an 
NPRM  in  the  Federal  Register  at  72  FR 
61218  and  provided  a  60-day  comment 
period,  which  ended  on  December  28, 
2007.  We  received  111  public  comments 
on  telephone  testimony.  Nine  of  the 
comments  related  to  testimony  provided 
by  telephone  by  someone  other  than  the 
claimant  or  any  other  party  to  the 
hearing. 

Comment:  Several  commenters 
suggested  that  telephone  appearances  by 
witnesses  would  impede  the  claimant’s 
ability  to  adequately  examine,  observe 
and  be  observed  by,  or  question  experts 
and  other  witnesses.  Regarding  expert 
witnesses,  one  commenter  believed  that 
an  expert  testifying  via  telephone  would 
need  to  provide  the  underlying 
documentation  for  his  or  her  testimony 
at  the  hearing,  and  suggested  that,  if 
requested,  the  expert  witnesses  could  be 
obligated  to  fax  such  documentation  to 
the  claimant  or  representative.  Other 
commenters  expressed  concern  that  it 
would  be  difficult  for  claimants  or 


^  The  final  rules  are  available  at:  http:// 
www.gpo.gov/fdsys/pkg/FR-2008- 12-1 8/pdf/E8- 
30056.pdf. 

3  The  final  rules  are  available  at:  http:// 

,  www.gpo.gOv/fdsys/pkg/FR-2010-07-08/pdf/2010- 
16549.pdf. 


representatives  to  verify  the 
qualifications  or  investigate  disciplinary, 
problems  relating  to  expert  witnesses 
testifying  via  telephone.  Another 
commenter  said  that  an  appearance  of 
bias  is  introduced  when  experts  from 
one  area  of  the  countnv  testify  via 
telephone  in  cases  located  in  another 
area  of  the  country.  With  respect  to  lay 
witnesses,  one  commenter  believed  the 
proposed  rule  needed  additional  clarity 
to  convey  that  ALJs  could  not  use  it  to 
prevent  the  claimant  from  calling  other 
witnesses  to  testify  on  his  or  her  behalf. 

Response:  We  disagree  with  the 
concerns  raised  in  this  comment.  Under 
these  final  rules,  the  claimant  can  object 
to  a  witness  appearing  by  telephone, 
and  the  ALJ  has  discretion  to  determine 
that  the  appearance  of  any  witness  be 
conducted  in  person.  Thus,  to  the  extent 
that  circumstances  could  arise  in  which 
it  would  be  advisable  to  schedule  an  in- 
person  appearance  by  a  witness  even 
though  a  telephonic  appearance  would 
be  possible,  the  ALJ  may  schedule  such 
an  appearance. 

All  claimants  or  representatives  are 
entitled  to  conduct  questioning  and 
cross-examination  as  needed  to  inquire 
fully  into  the  matters  at  issue.  If 
witnesses  appear  by  telephone,  we  will 
continue  to  provide  the  claimant  and 
any  other  party  to  the  hearing  the  same 
right  to  question  and  cross-examine 
witnesses,  as  well  as  access  to  the 
hearing  record. 

In  addition,  the  final  rules  do  not 
change  the  standard  procedures  we  use 
when  medical  experts  (MEs)  and 
vocational  experts  (VEs)  testify.  Before 
MEs  and  VEs  testify  as  impartial 
witnesses  at  the  hearing,  ALJs  must 
“qualify”  them  by  eliciting  information 
including,  but  not  limited  to, 
impartiality,  expertise,  and  professional 
qualifications.  Furthermore,  MEs  and 
VEs  will  continue  to  submit  their 
professional  qualifications  into  the 
written  record.  The  claimant  and  any 
other  party  to  the  hearing  will  have  the 
same  access  to  this  information  if  the 
ME  or  VE  is  appearing  in  person,  by 
video  teleconferencing,  or  by  telephone. 
ME  and  VE  testimony  is  based  on  the 
evidence  entered  into  the  record  and  not 
on  any  examination  or  personal 
evaluation  of  the  claimant.  Thus,  a 
claimant  or  representative  will  have  a 
complete  opportunity  to  confront  and 
examine  an  expert  witness  on 
qualifications  or  adverse  testimony 
regarding  the  matters  that  are  important 
with  respect  to  expert  testimony — i.e., 
the  expertise  of  the  witness  and  the 
accuracy  of  his  or  her  testimony.  In 
addition,  the  claimant  and  any  other 
party  to  the  hearing  retain  the  right  to 
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object  to  a  witness  based  on  bias  or 
qualifications. 

Regulatory  Procedures 

Executive  Order  12866  as 
Supplemented  bv  Executive  Order 
13563 

We  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  final  rules  meet 


the  requirements  for  a  significant 
regulatory  action  under  Executive  Order 
12866  as  supplemented  by  Executive 
Order  13563.  Thus,  OMB  reviewed 
these  final  rules. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  only  affect  individuals. 


Accordingly,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

These  final  rules  contain  public 
reporting  requirements  in  the  regulation 
sections  listed  below,  which  we  did  not 
previously  clear  through  an  existing 
Information  Collection  Request. 


Regulation  section 

1 

Description  of  public  reporting 
requirement 

Number  of 
respondents 
(annually) 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

Estimated 

annual 

burden 

(hours) 

404.936(c)(1);  404.938(b); 
405.315(c)(1);  416.1436(c)(1); 
416.1438(b). 

You  or  any  other  party  may  request  to 
appear  at  the  hearing  by  telephone; 
ALJ  will  allow  telephone  hearing  when 
extraordinary  circumstances  prevent 
appearance  in  person  or  by  video 
teleconference. 

1,000 

! 

i _ : 

'  1 

1 

!  30 

! 

! 

500 

SSA  submitted  an  Information 
Collection  Request  for  clearance  to 
OMB.  We  are  soliciting  comments  on 
the  burden  estimate;  the  need  for  the 
information;  its  practical  utility;  ways  to 
enhance  its  quality,  utility,  and  clarity; 
and  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  techniques  or  other  forms  of 
information  technology.  If  you  would 
like  to  submit  comments,  please  send 
them  to  the  following  locations: 

Office  of  Management  and  Budget,  Attn: 

Desk  Officer  for  SSA,  Fax  Number: 

202-395-6974,  Email  address: 

OIRA_Submission@omb.eop.gov. 
Social  Security  Administration,  Attn: 

Reports  Clearance  Officer,  1333 

Annex,  6401  Security  Blvd., 

Baltimore,  MD  21235-0001,  Fax 

Number:  410-965-6400,  Email: 

OR.Reports.CIearance@ssa.gov. 

You  can  submit  comments  until  June 
20,  2013,  which  is  30  days  after  the 
publication  of  this  notice.  To  receive  a 
copy  of  the  OMB  clearance  package, 
contact  the  SSA  Reports  Clearance 
Officer  using  any  of  the  above  contact 
methods.  We  prefer  to  receive 
comments  by  email  or  fax. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security — 
Disability  Insurance;  96.002,  Social 
Security — Retirement  Insurance;  96.004, 
Social  Security — Survivors  Insurance;  and 
96.006,  Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Blind;  Disability  benefits; 
Old-Age,  Survivors,  and  Disability 
insurance;  Reporting  and  recordkeeping 
requirements;  Social  Security. 


20  CFR  Part  405 

Administrative  practice  and 
procedure;  Blind,  Disability  benefits; 
Old-Age,  Survivors,  and  Disability 
Insurance;  Public  assistance  programs; 
Reporting  and  recordkeeping 
requirements;  Social  Security; 
Supplemental  Security  Income  (SSI). 

20  CFR  Part  416 

Administrative  practice  and 
procedure;  Aged,  Blind,  Disability 
benefits.  Public  Assistance  programs; 
Reporting  and  recordkeeping 
requirements;  Supplemental  Security 
Income  (SSI). 

Dated:  May  9,  2013. 

Carolyn  W.  Colvin, 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  20  CFR 
chapter  III  parts  404,  405,  and  part  416 
as  set  forth  helow: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-) 

Subpart  J — [Amended] 

■  1.  The  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows 

Authority:  Secs.  201(j),  204(f),  205(a)-(b), 

(d) -(h),  and  (j),  221,  223(i),  225,  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.C.  401(j), 
404(f),  405(a)-(b),  (d)-(h),  and  (j),  421,  423(i), 
425,  and  902(a)(5));  sec.  5,  Pub.  L.  97-455,  96 
Stat.  2500  (42  U.S.C.  405  note);  secs.  5,  6(c)- 

(e) ,  and  15,  Pub.  L.  98-460,  98  Stat.  1802  (42 
U.S.C.  421  note);  sec.  202,  Pub.  L.  108-203, 
118  Stat.  509  (42  U.S.C.  902  note). 

■  2.  In  §  404.936,  revise  the  reference  to 
“paragraph  (c)”  in  the  first  sentence  of 


paragraph  (h)  to  “paragraph  (c)(1)”  and 
revise  paragraph  (c)  to  read  as  follows: 

§  404.936  Time  and  place  for  a  hearing 
before  an  administrative  law  judge. 

*  *  ic  it  * 

(c)  Determining  how  appearances  will 
be  made.  In  setting  the  time  and  place 
of  the  hearing,  we  will  consider  the 
following: 

(1)  We  will  consult  with  the 
administrative  law  judge  to  determine 
the  status  of  case  preparation  and  to 
determine  whether  your  appearance,  or 
the  appearance  of  any  other  party  to  the 
hearing,  will  be  made  in  person  or  by 
video  teleconferencing.  The 
administrative  law  judge  will  determine 
that  your  appearance,  or  the  appearance 
of  any  other  party  to  the  hearing,  he 
conducted  by  video  teleconferencing  if 
video  teleconferencing  equipment  is 
available  to  conduct  the  appearance,  use 
of  video  teleconferencing  to  conduct  the 
appearance  would  be  more  efficient 
than  conducting  the  appearance  in 
person,  and  the  administrative  law 
judge  determines  that  there  is  no 
circumstance  in  the  particular  case  that 
prevents  the  use  of  video 
teleconferencing  to  conduct  the 
appearance.  You  or  any  other  party  to 
the  hearing  may  request  to  appear  at  the 

-  hearing  by  telephone.  The 
administrative  law  judge  will  allow  you 
or  any  other  party  to  the  hearing  to 
appear  by  telephone  if  the 
administrative  law  judge  determines 
that  extraordinary  circumstances 
prevent  you  or  the  other  party  who 
makes  the  request  from  appearing  at  the 
hearing  in  person  or  by  video 
teleconferencing. 

(2)  The  administrative  law  judge  will 
determine  whether  any  person  other 
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than  you  or  any  other  party  to  the 
hearing,  including  a  medical  expert  or  a 
vocational  expert,  \vill  appear  at  the 
hearing  in  person,  by  video 
teleconferencing,  or  by  telephone.  If  you 
or  any  other  party  to  the  hearing  objects 
to  any  other  person  appearing  by  video 
teleconferencing  or  by  telephone,  the 
administrative  law  judge  will  decide, 
either  in  writing  or  at  the  hearing, 
whether  to  have  that  person  appear  in 
person,  by  video  teleconferencing,  or  by 
telephone.  The  administrative  law  judge 
will  direct  a  person,  other  than  you  or 
any  other  party  to  the  hearing  if  we  are 
notified  as  provided  in  paragraph  (e)  of 
this  section  that  you  or  any  other  party 
to  the  hearing  objects  to  appearing  by 
video  teleconferencing,  to  appear  by 
video  teleconferencing  or  telephone 
when  the  administrative  law  judge 
determines: 

(i)  Video  teleconferencing  or 
telephone  equipment  is  available; 

(ii)  Use  of  video  teleconferencing  or 
telephone  equipment  woidd  be  more 
efficient  than  conducting  an 
examination  of  a  witness  in  person,  and; 

(iii)  The  ALJ  determines  there  is  no 
other  reason  why  video  teleconferencing 
or  telephone  should  not  be  used. 
***** 

■  3.  In  §  404.938,  revise  paragraph  (b)  to 
read  as  follows: 

§  404.938  Notice  of  a  hearing  before  an 
administrative  iaw  judge. 
***** 

(b)  Notice  information.  The  notice  of 
hearing  will  contain  a  statement  of  the 
specific  issues  to  be  decided  and  tell 
you  that  you  may  designate  a  person  to 
represent  you  during  the  proceedings. 
The  notice  will  also  contain  an 
explanation  of  the  procedures  for 
requesting  a  change  in  the  time  or  place 
of  your  hearing,  a  reminder  that  if  you 
fail  to  appear  at  your  scheduled  hearing 
without  good  cause  the  administrative 
law  judge  may  dismiss  your  hearing 
request,  and  other  information  about  the 
scheduling  and  conduct  of  your  hearing. 
You  will  also  be  told  if  your  appearance 
or  that  of  any  other  person  is  scheduled 
to  be  made  in  person,  by  video 
teleconferencing,  or,  for  a  person  other 
than  you  or  any  other  party  to  the 
hearing,  by  telephone.  If  we  have 
scheduled  you  to  appear  at  the  hearing 
by  video  teleconferencing,  the  notice  of 
hearing  will  tell  you  that  the  scheduled 
place  for  the  hearing  is  a  video 
teleconferencing  site  and  explain  what 
it  means  to  appear  at  your  hearing  by 
video  teleconferencing.  The  notice  will 
also  tell  you  how  you  may  let  us  know 
if  you  do  not  want  to  appear  by  video 
teleconferencing  and  want,  instead,  to 
have  your  hearing  at  a  time  and  place 


where  you  may  appear  in  person  before 
the  administrative  law  judge.  The  notice 
will  also  tell  you  that  you  may  ask  us 
if  you  want  to  appear  by  telephone,  and 
that  the  administrative  law  judge  will 
grant  your  request  if  he  or  she 
determines  that  extraordinary 
circumstances  prevent  you  from 
appearing  in  person  or  by  video 
teleconferencing. 

***** 

■  4.  In  §  404.950,  revise  paragraphs  (a) 
and  (e)  to  read  as  follows: 

§  404.950  Rresenting  evidence  at  a  hearing 
before  an  administrative  iaw  judge 

(a)  The  right  to  appear  and  present 
evidence.  Any  party  to  a  hearing  has  a 
right  to  appear  before  the  administrative 
law  judge,  either  in  person,  or,  when  the 
conditions  in  §  404.936(c)(1)  exist,  by 
video  teleconferencing  or  telephone,  to 
present  evidence  and  to  state  his  or  her 
position.  A  party  may  also  make  his  or 
her  appearance  by  means  of  a 
designated  representative,  who  may 
make  the  appearance  in  person,  or, 
when  the  conditions  in  §  404.936(c)(1) 
exist,  by  video  teleconferencing  or 
telephone.  , 

***** 

(e)  Witnesses  at  a  hearing.  Witnesses 
may  appear  at  a  hearing  in  person  or, 
when  the  conditions  in  §  404.936(c)(2) 
exist,  by  video  teleconferencing  or 
telephone.  They  will  testify  under  oath 
or  affirmation  unless  the  administrative 
law  judge  finds  an  important  reason  to 
excuse  them  from  taking  an  oath  or 
affirmation.  The  administrative  law 
judge  may  ask  the  witness  any  questions 
material  to  the  issues  and  will  allow  the 
parties  or  their  designated 
representatives  to  do  so. 
***** 

PART  405— ADMINISTRATIVE  REVIEW 
PROCESS  FOR  ADJUDICATING 
INITIAL  DISABILITY  CLAIMS 

■  5.  The  authority  citation  for  part  405 
continues  to  read  as  follows: 

.  Authority:  Secs.  201(j),  205(a)-(b),  (d)-{h), 
and  (s),  221,  223(a)-(b),  702(a)(5),  1601, 1602, 
1631,  and  1633  of  tbe  Social  Security  Act  (42 
U.S.C.  401  (j),  405(a)-(b),  (d)-(b),  and  (s),  421, 
423(a)-(b),  902(a)(5),  1381,  1381a,  1383,  and 
1383b). 

■  6.  In  §  405.315,  revise  paragraph  (c)  to 
read  as  follows: 

§  405.31 5  Time  and  place  for  a  hearing 
before  an  administrative  law  judge. 
***** 

(c)  Determining  how  appearances  will 
be  made.  In  setting  the  time  and  place 
of  the  hearing,  we  will  consider  the 
following: 


(1)  The  administrative  law  judge  will 
determine  whether  your  appearance 
will  be  made  in  person  or  by  video 
teleconferencing.  The  administrative 
law  judge  will  determine  that  your 
appearance  be  conducted  by  video 
teleconferencing  if  video 
teleconferencing  equipment  is  available 
to  conduct  the  appearance,  use  of  video 
teleconferencing  to  conduct  the 
appearance  would  be  more  efficient 
than  conducting  the  appearance  in 
person,  and  the  administrative  law 
judge  determines  that  there  is  no 
circumstance  in  the  particular  case  that 
prevents  the  use  of  video 
teleconferencing  to  conduct  the 
appearance.  If  you  object  to  appearing 
personally  by  video  teleconferencing, 
we  will  re-schedule  the  hearing  to  q 
time  and  place  at  which  you  may  appear 
in  person  before  the  administrative  law 
judge.  You  may  request  to  appear  at  the 
hearing  by  telephone.  The 
administrative  law  judge  will  allow  you 
to  appear  by  telephone  if  the 
administrative  law  judge  determines 
that  extraordinary  circumstances 
prevent  you  from  appearing  at  the 
hearing  in  person  or  by  video 
teleconferencing. 

(2)  The  administrative  law  judge  will 
determine  whether  any  person  other 
than  you,  including  a  medical  expert  or 
a  vocational  expert,  will  appear  at  the 
hearing  in  person,  by  video 
teleconferencing,  or  by  telephone.  If  you 
object  to  any  other  person  appearing  by 
video  teleconferencing  or  telephone,  the 
administrative  law  judge  will  decide, 
either  in  writing  or  at  the  hearing, 
whether  to  have  that  person  appear  in 
person,  by  video  teleconferencing,  or  by 
telephone.  The  administrative  law  judge 
will  direct  a  person,  other  than  you  if 
you  object  to  your  appearing  by  video 
teleconferencing  as  provided  in 
paragraph  (c)(1)  of  this  section,  to 
appear  by  video  teleconferencing  or 
telephone  when  the  admini.s*trative  law 
judge  determines: 

(i)  Video  teleconferencing  or 
telephone  equipment  is  available, 

(ii)  Use  of  video  teleconferencing  or 
telephone  equipment  would  be  more 
efficient  than  conducting  an 
examination  of  a  witness  in  person,  and 

(iii)  The  administrative  law  judge 
determines  that  there  is  no  other  reason 
why  video  teleconferencing  or 
telephone  should  not  be  used. 
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PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  N — [Amended] 

■  7.  The  authority  citation  for  subpart  N 
of  part  416  continues  to  read  as  follows 

Authority:  Secs.  702(a)(5),  1631,  and  1633 
of  the  Social  Security  Act  (42  U.S.C. 

902(a)(5),  1383,  and  1383b):  sec.  202,  Pub.  L. 
108-203, 118  Stat.  509  (42  U.S.C.  902  note). 

■  8.  In  §  416.1436,  revise  the  reference 
in  paragraph  (h)  from  the  “first  sentence 
of  paragraph  (c)”  to  the  “first  sentence 
of  paragraph  (c)(1)”  and  revise 
paragraph  (c)  to  read  as  follows: 

§416.1436  Time  and  place  for  a  hearing 
before  an  administrative  law  judge. 

★  ★  *  *  ★ 

(c)  Determination  how  appearances 
will  be  made.  In  setting  the  time  and 
place  of  the  hearing,  we  will  consider 
the  following: 

(1)  We  will  consult  with  the 
administrative  law  judge  to  determine 
the  status  of  case  preparation  and  to 
determine  whether  your  appearance,  or 
the  appearance  of  any  other  party  to  the 
hearing,  will  be  made  in  person  or  by 
video  teleconferencing.  The 
administrative  law  judge  will  determine 
that  your  appearance,  or  the  appearance 
of  any  other  party  to  the  hearing,  be 
conducted  by  video  teleconferencing  if 
video  teleconferencing  equipment  is 
available  to  conduct  the  appearance,  use 
of  video  teleconferencing  to  conduct  the 
appearance  would  be  more  efficient 
than  conducting  the  appearance  in 
person,  and  the  administrative  law 
judge  determines  there  is  no 
circumstance  in  the  particular  case  that 
prevents  the  use  of  video 
teleconferencing  to  conduct  the 
appearance.  You  or  any  other  party  to 
the  hearing  may  request  to  appear  at  the 
hearing  by  telephone.  The 
administrative  law  judge  will  allow  you 
or  any  other  party  to  the  hearing  to 
appear  by  telephone  if  the 
administrative  law  judge  determines 
that  extraordinary  circumstances 
prevent  you  or  the  other  party  who 
makes  the  request  from  appearing  at 
your  hearing  in  person  or  by  video 
teleconferencing. 

(2)  The  administrative  law  judge  will 
determine  whether  any  person,  other 
than  you  or  any  other  party  to  the 
hearing,  including  a  medical  expert  or  a 
vocational  expert,  will  appear  at  the 
hearing  in  person,  by  video 
teleconferencing,  or  by  telephone.  If  you 
or  any  other  party  to  the  hearing  objects 
to  any  other  person  appearing  by  video 
teleconferencing  or  by  telephone,  the 
administrative  law  judge  will  decide, 


either  in  writing  or  at  the  hearingig  ^  -  r: 
whether  to  have  that  person  appear  in 
person,  by  video  teleconferencing,  or  by 
telephone.  The  administrative  law  judge 
will  direct  a  person,  other  than  you  or 
any  other  party  to  the  hearing  if  we  are 
notified  as  provided  in  paragraph  (e)  of 
this  section  that  you  or  any  other  party 
to  the  hearing  objects  to  appearing  by 
video  teleconferencing,  to  appear  by 
video  teleconferencing  or  telephone 
when  the  administrative  law  judge 
determines; 

(i)  Video  teleconferencing  or 
telephone  equipment  is  available, 

(ii)  Use  of  video  teleconferencing  or 
telephone  equipment  would  be  more 
efficient  than  conducting  an 
examination  of  a  witness  in  person,  and 

(iii)  The  administrative  law  judge 
determines  there  is  no  other  reason  why 
video  teleconferencing  or  telephone 
should  not  be  used. 
***** 

■  9.  In  §  416.1438,  revise  paragraph  (b) 
to  read  as  follows: 

§  41 6.1 438  Notice  of  a  hearing  before  an 
administrative  law  judge. 

*  '  *  *  *  * 

(b)  Notica  information.  The  notice  of 
hearing  will  contain  a  statement  of  the 
specific  issues  to  be  decided  and  tell 
you  that  you  may  designate  a  person  to 
represent  you  during  the  proceedings. 
The  notice  will  also  contain  an 
explanation  of  the.  procedures  for 
requesting  a  change  in  the  time  or  place 
of  your  hearing,  a  reminder  that  if  you 
fail  to  appear  at  your  scheduled  hearing 
without  good  cause  the  administrative 
law  judge  may  dismiss  your  hearing 
request,  and  other  information  about  the 
scheduling  and  conduct  of  your  hearing. 
You  will  also  be  told  if  your  appearance 
or  that  of  any  other  person  is  scheduled 
to  be  made  in  person,  by  video 
teleconferencing,  or,  for  a  person  other 
than  you  or  any  other  party  to  the 
hearing,  by  telephone.  If  we  have 
scheduled  you  to  appear  at  the  hearing 
by  video  teleconferencing,  the  notice  of 
hearing  will  tell  you  the  scheduled 
place  for  the  hearing  is  a  video 
teleconferencing  site  and  explain  what 
it  means  to  appear  at  your  hearing  by 
video  teleconferencing.  The  notice  will 
also  tell  you  how  you  may  let  us  know 
if  you  do  not  want  to  appear  by  video 
teleconferencing  and  w'ant,  instead,  to 
have  your  hearing  at  a  time  and  place 
where  you  may  appear  in  person  before 
the  administrative  law  judge.  The  notice 
will  also  tell  you  that  you  may  ask  us 
if  you  want  to  appear  by  telephone,  and 
that  the  administrative  law  judge  will 
grant  your  request  if  he  or  she 
determines  that  extraordinary 
circumstances  prevent  you  from 


appearing  in  person  or  by  video  ;  ' 
teleconferencing.  ,  ■  i  ;  ; 

***** 

■  10.  In  §  416.1450,  revise  paragraphs 
(a)  and  (e)  to  read  as  follows: 

§  41 6.1 450  Presenting  evidence  at  a 
hearing  before  an  administrative  law  judge 

(a)  The  right  to  appear  and  present 
evidence.  Any  party  to  a  hearing  has  a 
right  to  appear  before  the  administrative 
law  judge,  either  in  person,  or,  when  the 
conditions  in  §  416.1436(c)(1)  exist,  by 
video  teleconferencing  or  telephone,  to 
present  evidence  and  to  state  his  or  her 
position.  A  party  may  also  make  his  or 
her  appearance  by  means  of  a 
designated  representative,  who  may 
make  the  appearance  in  person,  or, 
when  the  conditions  in  §  416.1436(c)(1) 
exist,  by  video  teleconferencing  or 
telephone. 

***** 

(e)  Witnesses  at  a  hearing.  Witnesses 
may  appear  at  a  hearing  in  person  or, 
when  the  conditions  in  §  416.1436(c)(2) 
exist,  by  video  teleconferencing  or 
telephone.  They  will  testify  under  oath 
or  affirmation  unless  the  administrative 
law  judge  finds  an  important  reason  to 
excuse  them  from  taking  an  oath  or 
affirmation.  The  administrative  law 
judge  may  ask  the  witness  any  questions 
material  to  the  issues  and  will  allow  the 
parties  or  their  designated 
representatives  to  do  so. 

*  *  *  *  * 

[FR  Doc.  2013-11932  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  53 
[REG-106499-12] 

RIN  1545-BL30 

Community  Health  Needs 
Assessments  for  Charitable  Hospitals; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  a  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  that  was  published  in  the 
Federal  Register  on  Friday,  April  5, 
2013.  The  proposed  regulations  provide 
guidance  to  charitable  hospital 
organizations  on  the  community  health 
needs  assessment  requirements,  and 
related  excise  tax  and  reporting 
obligations,  enacted  as  part  of  the 
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Patient  Protection  and  Affordable  Care 
Act  of  2010.  These  proposed  regulations 
also  clarify  the  consequences  for  failing 
to  meet  these  and  other  requirements  for 
charitable  hospital  organizations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  F.  Giuliano  at  (202)  622-6070  (not** 
a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
(REG-106499—12)  that  is  the  subject  of 
these  corrections  provides  guidance  to 
charitable  hospital  organizations  under 
sections  501(r),  4959,  6012,  and  6033  of 
the  Internal  Revenue  Code. 

Need  for  Correction 

As  published  April  5,  2013  (78  FR 
20523),  the  notice  of  proposed 
rulemaking  (REG-106499-12)  contains 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  notice  of  proposed 
rulemaking  (REG-106499-12),  that  was 
the  subject  of  FR  Doc.  2013-07959,  is 
corrected  as  follows: 

1.  On  page  20523,  in  the  preamble, 
column  3,  under  the  paragraph  heading 
“Paperwork  Reduction  Act”,  line  3  from 
the  top  of  the  paragraph,  the  language 
“Return  of  Organization  Exempt  from” 
is  corrected  to  read  “Return  of 
Organization  Exempt  From”. 

2.  On  page  20526,  in  the  preamble, 
column  2,  under  the  paragraph  heading 
“e.  Activities  Unrelated  to  the  Operation 
of  a  Hospital  Facility”,  lines  11  and  12 
of  the  first  full  paragraph,  the  language 
“organization  operates.  Similarly, 
section  1.501(r)-2  of  these  proposed 
regulations”  is  corrected  to  read 
“organization  operates.  Similarly, 

§  1.501(r)-2  of  these  proposed 
regulations”. 

3.  On  page  20537,  in  the  preamble, 
column  3,  under  the  paragraph  heading 
“Special  Analyses”,  line  9  from  the  top 
of  the  page,  the  language  “§  1.501(r)-3 
and  §  1.6033-2(a)(2)(ii)(l)  of’  is 
corrected  to  read  “Effective/ 
Applicability  Dates”,  line  9  from  the  top 
of  the  page,  the  language  “§  1.501(r)-3 
and  §  1.6033-2(a)(2)(ii)(7)  of’. 

4.  On  page  20537,  in  the  preamble, 
column  3,  under  the  paragraph  heading 

.  “Special  Analyses”,  line  3  of  the  second 
full  paragraph,  the  language 
“2(a)(2)(ii)(l)  of  the  regulations  requires” 
is  corrected  to  read  “2(a)(2)(ii)(i)  of  the 
regulations  requires”. 


PART  26  [CORRECTED] 

§1.501(r)-1  [Corrected] 

■  5.  On  Page  20539,  column  1, 
paragraph  (c)(3),  the  last  sentence  of  the 
paragraph,  the  language  “In  addition,  a 
partnership  agreement  includes 
provisions  of  Federal,  state,  or  local  law, 
as  in  effect  before  March  23,  2010,  that 
govern  the  affairs  of  the  partnership  or 
are  considered  under  such  law  to  be 
part  of  the  agreement.”  is  corrected  to 
read  “In  addition,  a  partnership 
agreement  includes  provisions  of 
federal,  state,  or  local  law,  as  in  effect 
before  March  23,  2010,  that  govern  the 
affairs  of  the  partnership  or  are 
considered  under  such  law  to  be  part  of 
the  agreement.”. 

§1.6012-3  [Corrected] 

■  6.  On  page  20543,  column  3, 
paragraph  (a)(10)  in  the  heading,  the 
language  “Hospital  organizations 
organized  as  trust  with  noncompliant 
hospital  facilities."  is  corrected  to  read 
“Hospital  organizations  organized  as 
trusts  with  noncompliant  hospital 
facilities.”. 

Alvin  Hall, 

Assistant  Director,  Legal  Processing  Division, 
Associate  Chief  Counsel  (Procedure  and 
Administration ). 

[FR  Doc.  2013-12013  Filed  5-20=-13;  8:45  am] 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  100  and  165 

[Docket  No.  USCG-201 2-0970] 

RIN  1625-AAOO,  AA08 

Special  Local  Regulations  and  Safety 
Zones;  Recurring  Marine  Events  and 
Fireworks  Displays  Within  the  Fifth 
Coast  Guard  District 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  issuing  a 
final  rule  that  revises  the  list  of  special 
local  regulations  and  safety  zones 
established  for  recurring  marine  events 
and  fireworks  displays  at  various 
locations  within  the  geographic 
boundary  of  the  Fifth  Coast  Guard 
District.  This  adds  15  new  annual 
recurring  marine  events  and  fireworks 
display  locations;  it  revises  event  date(s) 
and  coordinates  for  31  previously 
established  locations  within  the 
geographic  boundary  of  the  Fifth  Coast 


Guard  District.  This  rule  also  deletes  21 
previously  listed  marine  events, 
fireworks  displays  and  corresponding 
regulated  areas  that  no  longer  occur. 

Entry  into  or  movement  within  the 
regulated  areas  during  the  enforcement 
periods  is  prohibited  without  approval 
of  the  appropriate  Captain  of  the  Port. 
DATES:  This  rule  is  effective  June  20, 

2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [USCG— 
2012-0970].  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.regulations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email,  Dennis  Sens,  Prevention 
Division,  Fifth  Coast  Guard  District; 
telephone  (757)  398-6204,  email 
Dennis.M.Sens@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Barbara 
Hairston,  Program  Manager,  Docket 
Operations,  telephone  (202)  366-9826. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  Information 

Previously,  the  special  local 
regulations  listed  in  33  CFR  100.501 
were  amended  in  the  January  19,  2012, 
issue  of  the  Federal  Register  (77  FR 
2632).  The  purpose  of  the  rulemaking 
was  to  revise  the  Table  to  33  CFR 
100.501  by  adding  new  annual  recurring 
marine  events,  modifying  event  dates 
for  previously  established  locations 
within  the  geographic  boundary  of  the 
Fifth  Coast  Guard  District;  and  deleting 
previously  listed  marine  events  and 
corresponding  regulated  areas  that  no 
longer  occur. 

The  safety  zones  at  33  CFR  165.506 
were  previously  amended  in  the  March 
23,  2012,  issue  of  the  Federal  Register 
(77  FR  16932).  The  Coast  Guard  revised 
the  list  of  permanent  safety  zones  in  the 
Table  to  33  CFR  165.506,  for  recurring 
fireworks  displays,  by  adding  new 
locations,  deleting  previously 
established  locations  and  modifying 
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previously  established  locations  within 
the  geographic  boundary  of  the  Fifth 
Coast  Guard  District. 

On  February  28,  2013,  we  published 
a  notice  of  proposed  rulemaldng 
(NPRM)  entitled  “Special  Local 
Regulations  and  Safety  Zones;  Recurring 
Marine  Events  and  Fireworks  Displays 
within  the  Fifth  Coast  Guard  District”  in 
the  Federal  Register  (78  FR  13576).  We 
received  no  comments  on  the  proposed 
rule. 

B.  Basis  and  Purpose 

The  Coast  Guard  is  revising  the  list  of 
permanent  special  local  regulations  at 
33  CFR  100.501  and  safety  zones  at  33 
CFR  165.506,  established  for  recurring 
marine  events  and  fireworks  displays  at 
various  locations  within  the  geographic 
boundary  of  the  Fifth  Coast  Guard 
District.  The  Fifth  Coast  Guard  District 
is  comprised  of  the  land  areas  and  U.S. 
navigable  waters  adjacent  to  North 
Carolina,  Virginia,  District  of  Columbia, 
Maryland,  Delaware  and  portions  of 
Pennsylvania  and  New  Jersey.  For  a 
detailed  description  of  the  geographical 
cirea  of  the  district  and  each  Coast  Guard 
Sector — Captain  of  the  Port  Zone,  please 
see  33  CFR  3.25. 

This  rulemaking  updates  existing 
regulations  in  an  effort  to  reflect  the 
most  current  information  provided  to 
the  Fifth  Coast  Guard  District  for  marine 
events  within  its  area  of  operations. 

The  purpose  of  this  rulemaking  is  to 
ensure  the  safety  of  life  on  navigable 
waters  during  marine  events,  fireworks 
displays  and  provide  the  marine 
community  the  opportunity  to  comment 
on  regulated  area  and  safety  zone 
locations,  size,  and  length  of  time  the 
zones  will  be  active. 

Special  Local  Regulations 

Under  33  CFR  100.35,  the  Coast 
Guard  District  Commander  has 
authority  to  promulgate  certain  special 
local  regulations  deemed  necessary  to 
ensure  the  safety  of  life  on  the  navigable 
waters  immediately  before,  during,  and 
immediately  after  an  approved  regatta  or 
marine  parade.  Currently  there  are  59 
special  local  regulations  that  are 
established  and  enforced  at  various 
periods  throughout  the  year  that  are 
held  on  an  annual  basis.  This  rule  will 
decrease  the  total  number  of  special 
local  regulations  to  51  locations  for 
marine  events  within  the  boundary  of 
the  Fifth  Coast  Guard  District.  This 
regulation  includes  events  such  as 
sailing  regattas,  power  boat  races,  swim 
races,  holiday  parades,  crew  and  other 
paddle  craft  races.  The  Coast  Guard  is 
revising  the  list  of  special  local 
regulations  at  33  CFR  100.501, 
established  for  various  marine  events. 


by  adding  7  new  annual  recurring 
events  and  revising  13  previously 
established  locations  within  the 
geographic  boundary  of  the  Fifth  Coast 
Guard  District.  This  rule  also  deletes  15 
previously  listed  marine  events  and 
corresponding  regulated  areas  that  are 
no  longer  occurring. 

Safety  Zones. 

Under  33  CFR  165.23,  the  Coast 
Guard  District  Commander  has 
authority  to  promulgate  certain  safety 
zones  deemed  necessary  to  ensure  the 
safety  of  life  on  the  navigable  waters 
immediately  before,  during,  and 
immediately  after  an  approved 
fireworks  displays.  In  this  rule  the  Coast 
Guard  revises  the  list  of  permanent 
safety  zones  at  33  CFR  165.506, 
established  for  fireworks  displays  at 
various  locations  within  the  geographic 
boundary  of  the  Fifth  Coast  Guard 
District.  Currently  there  are  74 
permanent  safety  zones  established  for 
fireworks  displays  within  the 
geographic  boundaries  of  the  Fifth  Coast 
Guard  District.  This  rule  will  increase 
the  total  number  of  permanent  safety 
zones  to  76  locations  for  fireworks 
displays  within  the  boundary  of  the 
Fifth  Coast  Guard  District.  The  Coast 
Guard  is  revising  the  Mst  of  permanent 
safety  zones  at  33  CFR  165.506, 
established  for  fireworks  displays,  by 
adding  8  new  locations,  modifying  18 
previously  established  locations  and 
deleting  6  previously  established 
locations  within  the  geographic 
boundary  of  the  Fifth  Coast  Guard 
District. 

C.  Discussion  of  Comments,  Changes 
and  the  Final  Rule 

The  Coast  Guard  did  not  receive 
comments  in  response  to  the  notice  of 
proposed  rulemaking  (NPRM)  published 
in  the  Federal  Register.  Accordingly, 
the  Coast  Guard  is  establishing  51 
Special  local  regulations  for  marine 
events  and  76  safety  zones  on  the 
specified  navigable  waters  as  listed 
within  the  Table  to  §  100.501  and 
§  165.506  respectively. 

Subsequent  to  publication  of  the 
NPRM  the  Coast  Guard  received 
additional  information  from  marine 
event  sponsors  who  desire  to  change 
date(s)  for  their  specified  events.  Change 
of  dates  for  two  marine  events  listed  in 
the  Table  to  §  100.501  were  made  by  the 
Coast  Guard.  This  change  included  the 
“TriRock  Triathlon  Series”  race 
sponsored  by  Competitor  Group  Inc. 
and  listed  as  (b.)3  in  the  Table  to 
§  100.501  was  changed  to  “July — 3rd  or 
4th  Saturday”.  The  “Swim  Across  the 
Potomac”  sponsored  by  U.S.  Open 
Water  Swimming  Association — Wave 


One  Swimming  and  listed  as  (b.)16  in 
the  Table  to  §  100.501  was  changed  to 
“June — 1st  Sunday”.  These  changes  will 
be  included  in  marine  information 
broadcasts,  notice  to  local  mariners  as 
well  as  event  updates  provided  by  local 
media  outlets. 

D.  Discussion  of  the  Final  Rule 

This  rule  will  apply  to  each  event 
listed  in  the  attached  tables  to  this  rule. 
Events  listed  in  the  tables  are  events 
that  recur  annually  in  the  Fifth  Coast 
Guard  District.  The  tables  provide  the 
event  name  and  sponsor,  as  well  as  an 
approximate  date  and  location  of  the 
event. 

For  each  event  listed  in  the  table,  an 
event  patrol,  with  a  Patrol  Commander 
in  charge,  may  be  assigned.  The  Patrol 
Commander  may  control  the  movement 
of  all  vessels  in  the  regulated  area(s). 
When  hailed  or  signaled  by  an  official 
patrol  vessel,  a  vessel  in  these  areas 
would  be  required  to  immediately 
comply  with  the  directions  given. 
Failure  to  do  so  may  result  in  expulsion 
firom  the  area,  citation  for  failure  to 
comply,  or  both.  The  Coast  Guard  Patrol 
Commander  may  terminate  the  event,  or 
the  operation  of  any  vessel  participating 
in  the  event,  at  any  time  it  is  deemed 
necessary  for  the  protection  of  life  or 
property.  Only  event  organizers, 
designated  participants,  and  official 
patrol  vessels  will  be  allowed  to  enter 
a  regulated  area.  All  persons  an(^  vessels 
not  registered  with  the  event  sponsor  or 
organizer  as  participants  or  official 
patrol  vessels  are  considered  spectators. 
Spectators  may  not  enter  the  regulated 
area  and  may  be  confined  to  a 
designated  spectator  area  to  view  the 
event.  Spectators  may  contact  the  Coast 
Guard  Patrol  Commander  to  request 
permission  to  pass  through  the 
regulated  area.  If  permission  is  granted, 
spectators  would  be  required  to  pass 
directly  through  the  regulated  area  at 
safe  speed  and  without  loitering. 

E.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
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or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders. 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  unnecessary. 
This  finding  is  based  on  the  short 
amount  of  time  that  vessels  would  be 
restricted  from  regulated  areas,  and  the 
>  small  size  of  these  areas  that  are 
typically  positioned  away  from  high 
vessel  traffic  zones.  Vessels  would  not 
be  precluded  from  getting  underway,  or 
mooring  at  any  piers  or  marinas 
currently  located  in  the  vicinity  of  the 
regulated  areas.  Advance  notifications 
would  also  be  made  to  the  local 
maritime  community  by  issuing  Local 
Notice  to  Mariners,  Marine  information 
and  facsimile  broadcasts  so  mariners 
can  adjust  their  plans  accordingly. 
Notifications  to  the  public  for  most 
events  will  usually  be  made  by  local 
newspapers,  radio  and  TV  stations.  The 
Coast  Guard  anticipates  that  these 
special  local  regulated  areas  and  safety 
zones  will  only  be  enforced  1  to  3  times 
per  year. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
The  Coast  Guard  did  not  receive 
comments  from  the  Small  Business 
Administration  on  this  rule.  The  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
affect  the  following  entities  some  of 
which  may  be  small  entities:  The 
owners  and  operators  of  vessels 
intending  to  transit  or  anchor  in  the 
regulated  areas  during  the  times  these 
zones  are  enforced. 

These  regulated  areas  and  safety 
zones  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  The  Coast  Guard  will 
ensure  that  small  entities  are  able  to 
operate  in  the  areas  where  events  are 
occurring  to  the  extent  possible  while 
ensuring  the  safety  of  event  participants 
and  spectators.  The  enforcement  period 
will  be  short  in  duration  and,  in  many 
of  the  areas,  vessels  can  transit  safely 
around  the  regulated  area.  Generally, 
blanket  permission  to  enter,  remain  in. 


or  transit  through  these  regulated  areas 
will  be  given  except  during  the  period 
that  the  Coast  Guard  patrol  vessel  is 
present.  Before  the  enforcement  period, 
we  will  issue  maritime  advisories 
widely. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  coiiiment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  tO 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 


7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$160,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
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Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves 
implementation  of  regulations  under  33 
CFR  part  100  that  apply  to  organized 
marine  events  on  the  navigable  waters 
of  the  United  States  that  may  have 
potential  for  negative  impact  on  the 
safety  or  other  interest  of  waterway 
users  and  shore  side  activities  in  the 
event  area.  The  category  of  water 
activities  includes  but  is  not  limited  to 
sail  boat  regattas,  boat  parades,  power 
boat  racing,  swimming  events,  crew 
racing,  and  sail  board  racing.  This 
section  of  the  rule  is  categorically 
excluded  from  further  review  under 
paragraph  34(h)  of  Figure  2-1  of  the 
Commandant  Instruction.  An 
environmental  analysis  checklist 
supporting  this  determination  and  a 


Categorical  Exclusion  Determination  are 
not  required  for  this  section  of  the  rule. 

This  rule  involves  implementation  of 
regulations  under  33  CFR  part  165  that 
establish  safety  zones  on  navigable 
waters  of  the  United  States  for  fireworks 
events.  These  safety  zones  are  enforced 
for  the  duration  of  fireworks  display 
events.  The  fireworks  are  launched  from 
or  immediately  adjacent  to  navigable 
waters  of  the  United  States.  The 
category  of  activities  includes  fireworks 
launched  from  barges  or  near  the 
shoreline  that  generally  rely  on  the  use 
of  navigable  waters  as  a  safety  buffer. 
This  section  of  the  rule  is  categorically 
excluded  from  further  review  under 
paragraph  34(g)  of  Figure  2-1  of  the 
Commandant  Instruction.  An 
environmental  analysis  checklist 
supporting  this  determination  and  a 
Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 


33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  100  and  part  165  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233. 

■  2.  Amend  §  100.501  by  revising  the 
Table  to  §  100.501  to  read  as  follows: 

§100.501  Special  Local  Regulations; 
Marine  Events  in  the  Fifth  Coast  Guard 
District. 

*  *  *  *  ^  * 

All  coordinates  listed  in  the  Table  to 
§  100.501  reference  Datum  NAD  1983. 


Table  to  §100.501 


No.  j 

Date 

1 

Event  1 

Sponsor 

Location 

(a.)  Coast  Guard  Sector  Delaware  Bay — COTP  Zone 

1 . 

June — 1st  Sunday  . 

Atlantic  County  Day  at 
the  Bay. 

Atlantic  County,  New  Jer¬ 
sey. 

The  waters  of  Great  Egg  Harbor  Bay,  adjacent  to 
Somers  Point,  New  Jersey,  bounded  by  a  line 
drawn  along  the  following  boundaries:  the  area 
is  bounded  to  the  north  by  the  shoreline  along 
John  F.  Kennedy  Park  and  Somers  Point,  New 
Jersey;  bounded  to  the  east  by  the  State  Route 
52  bridge;  bounded  to  the  south  by  a  line  that 
runs  along  latitude  39°18'00"  N;  and  bounded  to 
the  west  by  a  line  that  runs  along  longitude 
074°37'00"  W. 

2 . 

May — 3rd  Sunday . 

Annual  Escape  from  Fort 
Delaware  Triathlon. 

Escape  from  Fort  Dela¬ 
ware  Triathlon,  Inc. 

All  waters  of  the  Delaware  River  between  Pea 
Patch  Island  and  Delaware  City,  Delaware, 
bounded  by  a  line  connecting  the  following 
points:  latitude  39°36'35.7"  N,  longitude 
075°35'25.6"  W.  to  latitude  39°34'57.3"  N,  lon¬ 
gitude  075°33'23.r  W,  to  latitude  39°34'11.9"  N, 
longitude  075°34'28.6"  W,  to  latitude  39°35'52.4" 
N,  longitude  075°36'33.9"  W. 

3 . 

June — Last  Saturday  . 

Westville  Parade  of 

Lights. 

Borough  of  Westville  and 
Westville  Power  Boat. 

All  waters  of  Big  Timber  Creek  in  Westville,  NJ 
from  shoreline  to  shoreline  bounded  on  the 
south  from  the  Route  130  Bridge  and  to  the 
north  by  the  entrance  of  the  Delaware  River. 

4 . 

July — 3rd  Sunday  . 

OPA  Atlantic  City  Grand 
Prix. 

Offshore  Performance 
Assn.  (OPA). 

The  waters  of  the  Atlantic  Ocean,  adjacent  to  At¬ 
lantic  City,  New  Jersey,  bounded  by  a  line  drawn 
between  the  following  points:  southeasterly  from 
a  point  along  the  shoreline  at  latitude  39°2T50" 
N,  longitude  074°24'37"  W,  to  latitude  39'’20'40" 
N,  longitude  074°23'50"  W,  thence  southwesterly 
to  latitude  39°19'33"  N,  longitude  074°26'52"  W, 
thence  northwesterly  to  a  point  along  the  shore¬ 
line  at  latitude  39°20'43"  N,  longitude  074°27'40" 
W,  thence  northeasterly  along  the  shoreline  to 
latitude  39°21'5(r  N,  longitude  074°24'37"  W. 
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Table  to  §  100.501— Continued 


No. 

Date 

Event 

Sponsor 

5 . 

July — On  or  about  July 

4th. 

U.S.  holiday  celebrations 

City  of  Philadelphia . 

6 . 

August — 2nd  Friday,  Sat¬ 
urday  and  Sunday. 

i 

i 

1 

Point  Pleasant  OPA/NJ  j 
Offshore  Grand  Prix. 

1 

i 

Offshore  Performance 
Association  (OPA)  and 
New  Jersey  Offshore 
Racing  Assn. 

1 

7 . 

1 

July — 3rd  Wednesday 
and  Thursday. 

j 

New  Jersey  Offshore 

Grand  Prix. 

1 

Offshore  Performance 
Assn.  &  New  Jersey 
Offshore  Racing  Assn. 

8 . 

August — 3rd  Friday . 

Thunder  Over  the  Board-  i 
walk  Air  show. 

! 

Atlantic  City  Chamber  of 
Commerce. 

i 

j 

9 . 

1 

September — 3rd  Satur¬ 
day. 

1 

Annual  Escape  from  Fort 
Delaware  Triathlon. 

■ 

! 

Escape  from  Fort  Dela¬ 
ware  Triathlon,  Inc. 

10 . 

September — last  Friday, 
Saturday  and  Sunday; 
October — first  Friday, 
Saturday  and  Sunday. 

i 

1 

Sunset  Lake  Hydrofest  ... 

1 

1  Sunset  Lake  Hydrofest 
Assn. 

11 . 

October — 2nd  Saturday 

1  and  Sunday. 

1 

1 

The  Liberty  Grand  Prix  ... 

! 

!  Offshore  Performance 
;  Assn.  (OPA). 

1 

12 . 

October — 1  st  Monday 
(Columbus  Day). 

i 

U.S.  holiday  celebrations 

1  City  of  Philadelphia . 

1 

1 

13 . 

December — On  Decem¬ 
ber  31st  (New  Year’s 
Eve). 

U.S.  holiday  celebrations 

1 

1  City  of  Philadelphia . 

Location 


The  waters  of  the  Delaware  River,  adjacent  to 
Philadelphia,  PA  and  Camden,  NJ,  from  shore¬ 
line  to  shoreline,  bounded  on  the  south  by  the 
Walt  Whitman  Bridge  and  bounded  on  the  north 
by  the  Benjamin  Franklin  Bridge. 

The  waters  of  the  Atlantic  Ocean  bounded  by  a 
line  drawn  from  a  position  along  the  shoreline 
near  Normandy  Beach,  NJ  at  latitude  40°00'00" 
N,  longitude  074°03'30"  W,  thence  easterly  to 
latitude  39°59'40"  N.  longitude  074°02'00"  W, 
thence  southwesterly  to  latitude  39'56'35''  N, 
longitude  074°03'00"  W,  thence  westerly  to  a  po¬ 
sition  near  the  Seaside  Heights  Pier  at  latitude 
39°56'35"  N,  longitude  074'>04'15''  W,  thence 
northerly  along  the  shoreline  to  the  point  of  ori¬ 
gin. 

The  waters  of  the  Manasquan  River  from  the  New 
York  and  Long  Branch  Railroad  to  Manasquan 
Inlet,  together  with  alt  of  the  navigable  waters  of 
the  United  State's  from  Asbury  Park,  New  Jer¬ 
sey,  latitude  40“14'00''  N;  southward  to  Seaside 
Park,  New  Jersey,  latitude  39“55'00"  N,  from  the 
New  Jersey  shoreline  seaward  to  the  limits  of 
the  Territorial  Sea.  The  race  course  area  ex¬ 
tends  from  Asbury  Park  to  Seaside  Park  from 
the  shoreline,  seaward  to  a  distance  of  8.4  nau¬ 
tical  miles. 

The  waters  of  the  Atlantic  Ocean,  adjacent  to  At¬ 
lantic  City,  New  Jersey,  bounded  by  a  line  drawn 
between  the  following  points:  southeasterly  from 
a  point  along  the  shoreline  eit  latitude  39  21 '31" 
N,  longitude  074  25'04"  W,  thence  to  latitude 
39''21'08"  N,  longitude  074'24'48"  W,  thence 
southwesterly  to  latitude  39'20'16"  N,  longitude 
074^27'17"  W,  thence  northwesterly  to  a  point 
along  the  shoreline  at  latitude  39  20'44"  N,  lon¬ 
gitude  074"27'3T'  W,  thence  northeasterly  along 
the  shoreline  to  latitude  39°2T31"  N,  longitude 
074°25'04"  W. 

All  waters  of  the  Delaware  River  between  Pea 
Patch  Island  and  Delaware  City,  Delaware, 
bounded  by  a  line  connecting  the  following 
points:  latitude  39°36'35.7"  N,  longitude 
075°35'25.6"  W,  to  latitude  39"34'57.3"  N,  lon¬ 
gitude  075°33'23.1"  W,  to  latitude  39  34'11.9"  N, 
longitude  075'  34'28.6"  W,  to  latitude  39  35'52.4" 
N,  longitude  075°36'33.9"  W. 

All  waters  of  Sunset  Lake,  New  Jersey,  from 
shoreline  to  shoreline,  south  of  latitude 
38°58'32"  N. 

The  waters  of  the  Delaware  River,  adjacent  to 
Philadelphia,  PA  and  Camden,  NJ,  from  shore¬ 
line  to  shoreline,  bounded  on  the  south  by  the 
Walt  Whitman  Bridge  and  bounded  on  the  north 
by  the  Benjamin  Franklin  Bridge. 

‘  The  waters  of  the  Delaware  River,  adjacent  to 
!  Philadelphia,  PA  and  Camden,  NJ,  from  shore¬ 
line  to  shoreline,  bounded  on  the  south  by  the 
Walt  Whitman  Bridge  and  bounded  on  the  north 
I  by  the  Benjamin  Franklin  Bridge, 
i  The  waters  of  the  Delaware  River,  adjacent  to 
i  Philadelphia,  PA  and  Camden,  NJ,  from  shore- 

]  line  to  shoreline,  bounded  on  the  south  by  the 

1  Walt  Whitman  Bridge  and  bounded  on  the  north 
I  by  the  Benjamin  Franklin  Bridge. 
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September — ^Third  Sun- 

Ocean  City  Air  Show  . 

Ocean  City,  NJ  . 

day. 

September — 3rd  Sunday 

Atlantic  City  International 

Atlantic  City,  NJ  . 

Triathlon. 

Location 


15. 


All  waters  of  the  New  Jersey  Intracoastal  Water¬ 
way  (ICW)  bounded  by  a  line  connecting  the  fol¬ 
lowing  points;  latitude  39°15'57"  N,  longitude 
074°35'09"  W  thence  northeast  to  latitude 
39°16'34"  N,  longitude  074°33'54"  W  thence 
southeast  to  latitude  39°16'17"  N,  longitude 
074°33'29"  W  thence  southwest  to  latitude 
39"15'40"  N,  longitude  074°34'46"  W  thence 
northwest  to  point  of  origin,  near  Ocean  City,  NJ. 
All  waters  of  the  New  Jersey  Intracoastal  Water¬ 
way  (ICW)  bounded  by  a  line  connecting  the  fol¬ 
lowing  points;  latitude  39°21'20"  N,  longitude 
074°27'18"  W  thence  northeast  to  latitude 
39°2r27.47"  N,  longitude  074°2ri0.31"  W 
thence  northeast  to  latitude  39°21'33"  N,  lon¬ 
gitude  074°26'57"  W  thence  northwest  to  latitude 
39°2r37"  N,  longitude  074°27'03"  W  thence 
southwest  to  latitude  39°21 '29.88"  N,  longitude 
074°27'14.31"  W  thence  south  to  latitude 
39°2t'19"  N,  longitude  074“27'22"  W  thence 
.  east  to  latitude  39°21'18.14''  N,  longitude 
074°27'19.25"  W  thence  north  to  point  of  origin, 
near  Atlantic  City,  NJ. 


(b.)  Coast  Guard  Sector  Baltimore — COTP  Zone 


T 

March — 4th  or  last  Satur-  I 
day;  or  April — 1st  Sat-  ! 
urday. 

Safety  at  Sea  Seminar  ... 

U.S.  Naval  Academy  .  i 

\ 

March — 3rd,  4th  or  last 
Friday,  Saturday  and 
i  Sunday;  April  and 
{  May — every  Friday, 
Saturday  and  Sunday. 

USNA  Crew  Races  . 

U.S.  Naval  Academy  . 

July — 3rd  or  4th  Saturday 

i 

j 

T riRock  T riathlon  Series 

j 

The  Competitor  Group  .... 

! 

j 

May — 1st  Sunday  . 

Nanticoke  River  Swim 

1 

j 

Nanticoke  River  Swim 

i 

and  Triathlon. 

i 

and  Triathlon,  Inc. 

1 

1  1 

i  ■  1 

1  1 

1  i 

!  1 

1  1 

1 

shoreline,  bounded  to  the  northwest  by  the 
Naval  Academy  (SR-450)  Bridge  and  bounded 
to  the  southeast  by  a  line  drawn  from  the  Naval 
Academy  Light  at  latitude  38°58'39.5''  N,  lon¬ 
gitude  076°28'49"  W  thence  easterly  to  Carr 
Point,  MD  at  latitude  38°58'58"  N,  longitude 
076°27'41"W.  . 

All  waters  of  the  Severn  River  from  shoreline  to 
shoreline,  bounded  to  the  northwest  by  a  line 
drawn  from  the  south  shoreline  at  latitude 
39°00'58"  N,  longitude  076'’31'32"  W  thence  to 
the  north  shoreline  at  latitude  39°01'11''  N,  lon¬ 
gitude  076°3T10"  W.  The  regulated  area  is 
bounded  to  the  southeast  by  a  line  drawn  from 
the  Naval  Academy  Light  at  latitude  38''58'39.5" 
N,  longitude  076°28'49"  W  thence  easterly  to 
Carr  Point,  MD  at  latitude  38°58'58"  N,  longitude 
076°27'4r  W. 

The  waters  of  Spa  Creek  and  Annapolis  Harbor, 
from  shoreline  to  shoreline,  bounded  by  a  line 
drawn  near  entrance  of  Spa  Creek  originating  at 
USNA  seawall,  latitude  38°58'40"  N,  longitude 
076°28'49"  W,  thence  south  to  latitude  38°58'32" 
N,  longitude  076°28'45"  W  near  Sycamore  Point. 
The  regulated  area  is  bounded  to  the  southwest 
by  a  line  drawn  from  entrance  of  Annapolis  Mar¬ 
ket  Slip,  latitude  38°58'34''  N,  longitude 
076°29'05"  W  thence  south  to  latitude  38°58'27'' 
N,  longitude  076°28'56"  W  near  Chart  House 
pier,  Annapolis,  MD. 

All  waters  of  the  Nanticoke  River,  including  Bivalve 
Channel  and  Bivalve  Harbor,  bounded  by  a  line 
drawn  from  a  point  on  the  shoreline  at  latitude 
38°18'00"  N,  longitude  075°54'00"  W,  thence 
westerly  to  latitude  .38°18'00"  N,  longitude 
075°55'00"  W,  thence  northerly  to  latitude 
38”20'00"  N,  longitude  075°53'48"  W,  thence 
easterly  to  latitude  38°19'42"  N,  longitude 
075°52'54"  W. 
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5 . I  May — Saturday  before 

Memorial  Day. 


Chestertown  Tea  Party  j  Chestertown  Tea  Party 
Re-enactment  Festival.  Festival. 


7. 


10. 


11. 


12. 


13. 


May — 3rd  Friday,  Satur¬ 
day  and  Sunday. 


May — Tuesday  and 
Wednesday  before  Me¬ 
morial  Day  (observed),  j 


June — 2nd  Sunday 


Dragon  Boat  Races  at 
Georgetown,  Wash¬ 
ington,  D.C. 

USNA  Blue  Angels  Air 
Show. 


Washington,  D.C.  Dragon 
Boat  Festival,  Inc. 


U.S.  Naval  Academy 


The  Great  Chesapeake 
Bay  Bridges  Swim 
!  Races. 


Great  Chesapeake  Bay 
Swim,  Inc. 


June — 3rd,  4th  or  last 
Saturday  or  July — 2nd 
or  3rd  Saturday. 


June — last  Saturday  and 
Sunday  or  July — 2nd 
Saturday  and  Sunday. 


June — 2nd,  3rd,  4th  or 
last  Saturday  and  Sun¬ 
day  or  August — 1®‘ 
Saturday  and  Sunday. 


Labor  Day  weekend 
— Saturday  and  Sun¬ 
day,  or  Monday. 


September — 2nd  Satur¬ 
day  or  the  Saturday 
after  Labor  Day. 


Maryland  Swim  for  Life 


Bo  Bowman  Memorial — 
Sharptown  Regatta. 


Thunder  on  the  Narrows 


Ragin  on  the  River 


District  of  Columbia 
Aquatics  Club. 


Virginia'Carolina  Racing 
Assn. 


Kent  Narrows  Racing 
Assn. 


Port  Deposit,  MD,  Cham¬ 
ber  of  Commerce. 


Dragon  Boat  Races  in 
the  Inner  Harbor. 


Associated  Catholic 
Charities,  Inc. 


Location 


All  waters  of  the  Chester  River,  within  a  line  con¬ 
necting  the  following  positions;  latitude  39'’12'27" 
N,  longitude  076°03'46"  W;  thence  to  latitude 
39°12'19"  N,  longitude  076°03'53"  W;  thence  to 
latitude  39°12'15"  N,  longitude  076°03'41"  W; 
thence  to  latitude  39°12'26"  N,  longitude 
076°03'38"  W;  thence  to  the  point  of  origin  at 
latitude  39°12'27"  N,  longitude  076'-03'46"  W. 

The  waters  of  the  Upper  Potomac  River,  Wash¬ 
ington,  DC,  from  shoreline  to  shoreline,  bounded 
upstream  by  the  Francis  Scott  Key  Bridge  and 
downstream  by  the  Roosevelt  Memorial  Bridge. 

All  waters  of  the  Severn  River  from  shoreline  to 
shoreline,  bounded  to  the  northwest  by  a  line 
drawn  from  the  south  shoreline  at  latitude 
39°00'38.9"  N,  longitude  076°3r05.2"  W  thence 
to  the  north  shoreline  at  latitude  39°00'54.7"  N, 
longitude  076’30'44.8"  W,  this  line  is  approxi¬ 
mately  1300  yards  northwest  of  the  U.S.  50  fixed 
highway  bridge.  The  regulated  area  is  bounded 
to  the  southeast  by  a  line  drawn  from  the  Naval 
Academy  Light  at  latitude  38°58'39.5"  N,  lon¬ 
gitude  076-28'49"  W  thence  southeast  to  a  point 
700  yards  east  of  Chinks  Point,  MD  at  latitude 
38''58'1.9"  N,  longitude  076-28'1.7"  W  thence 
northeast  to  Greenbury  Point  at  latitude 
38"'58'29"  N,  longitude  076'’27'16"  W. 

I  The  waters  of  the  Chesapeake  Bay  between  and 
I  adjacent  to  the  spans  of  the  William  P.  Lane  Jr. 

}  Memorial  Bridge  shore  to  shore  500  yards  north 
1  of  the  north  span  of  the  bridge  from  the  western 
i  shore  at  latitude  OO'OO'Oe"  N,  longitude 
j  076°23'05"  W  and  the  eastern  shore  at  latitude 
i  38°59'14"  N,  longitude  076°20'00"  W,  and  500 
j  yards  south  of  the  south  span  of  the  bridge  from 
!  the  western  shore  at  latitude  OO'^OO'IS"  N,  lon- 

i  gitude  076^24'30"  W  and  the  eastern  shore  at 

I  latitude  38''58'38.5"  N,  longitude  076°20'06"  W. 
i  The  waters  of  the  Chester  River  from  shoreline  to 
I  shoreline,  bounded  on  the  south  by  a  line  drawn 
I  at  latitude  39"'10'16"  N.  near  the  Chester  River 
:  Channel  Buoy  35  (LLN-26795)  and  bounded  on 
1  the  north  at  latitude  39°12'30"  N  by  the  Maryland 
1  S.R.  213  Highway  Bridge. 

}  All  waters  of  the  Nanticoke  River  near  Sharptown, 

I  MD,  from  shoreline  to  shoreline,  bounded  to  the 
!  south  by  Maryland  S.R.  313  Highway  Bridge  and 
I  bounded  to  the  north  by  a  line  drawn  from  lati¬ 
tude  38'^33'09"  N,  longitude  075=’42'45"  W, 

I  thence  southeasterly  to  latitude  38“33'04"  N,  lon¬ 
gitude  075°42'37"  W. 

All  waters  of  Prospect  Bay  enclosed  by  the  fol¬ 
lowing  points;  latitude  38°57'52.0"  N,  longitude 
076°14'48.0"  W,  to  latitude  38°58'02.0"  N,  lon¬ 
gitude  076“15'05.0"  W,  to  latitude  38"57'38.0"  N, 
longitude  076°15'29.0"  W,  to  latitude  38'"57'28.0" 
N.  longitude  076'"15'23.0"  W,  to  latitude 
38°57'52.0"  N,  longitude  076°14'48.0"  W. 

The  waters  of  the  Susquehanna  River,  adjacent  to 
I  Port  Deposit,  Maryland,  from  shoreline  to  shore¬ 
line,  bounded  on  the  south  by  the  U.S.  1-95 
fixed  highway  bridge,  and  bounded  on  the  north 
by  a  line  running  southwesterly  from  a  point 
along  the  shoreline  at  latitude  39°36'22"  N,  lon¬ 
gitude  076°07'08"  W,  thence  to  latitude 
39°36'00"  N,  longitude  076'’07'46"  W. 

The  waters  of  the  Patapsco  River,  Baltimore,  MD, 
Inner  Harbor  from  shoreline  to  shoreline,  bound¬ 
ed  on  the  east  by  a  line  drawn  along  longitude 
I  076°36'30"  W. 
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1 4 .  vtune — 3rd,  4th  or  last 

Saturday  or  Sunday. 


15 . !  May — 2nd  or  3rd  Satur- 

I  day  or  June — 1st,  2nd 
or  3rd  Saturday. 


Baltimore  Dragon  Boat 
Challenge. 


Sponsor 


Baltimore  Dragon  Boat 
Club. 


Potomac  River  Sharkfest  Enviro-Sports  Produc- 
Swim.  tions  Inc. 


16 .  June — 1st  Sunday  .  Swim  Across  the  Poto- 


U.S.  Open  Water  Swim¬ 
ming  Assn. — Wave 
One  Swimming. 


October — last  Saturday 
or  November — 1st  Sat¬ 
urday. 


December — 2nd  Satur¬ 
day. 


MRE  Tug  of  War 


Eastport  Yacht  Club 
Lighted  Boat  Parade. 


Maritime  Republic  of 
Eastport. 


Eastport  Yacht  Club 


The  waters  of  Patapsco  River,  Northwest  Harbor, 
in  Baltimore,  MD,  from  shoreline  to  shoreline, 
within  an  area  bounded  on  the  east  by  a  line 
drawn  along  longitude  076°35'  W  and  bounded 
on  the  west  by  a  line  drawn  along  longitude 
076"36'. 

The  waters  of  the  Potomac  River,  from  shoreline  to 
shoreline,  bounded  by  a  line  drawn  parallel  and 
north  of  the  Harry  W.  Nice  Memorial  Bridge 

(U.S.  Route  301)  originating  at  the  eastern 

shoreline  latitude  38°22'05"  N,  longitude 

076“59'03"  W,  thence  west  to  latitude  38°21'50" 
N,  longitude  077°00'54"  W,  at  the  western 

shoreline.  The  regulated  area  is  bounded  by  a 
line  drawn  parallel  and  south  of  the  U.S.  Route 
301  highway  bridge,  originating  at  the  eastern 
shoreline  latitude  38°21'45"  N,  longitude 

076‘'58'58"  W  thence  west  to  latitude  38°21'29" 
N,  longitude  077°00'54"  W,  at  the  western 

shoreline  of  Potomac  River. 

The  waters  of  the  Potomac  River,  from  shoreline  to 
shoreline,  bounded  to  the  north  by  a  line  drawn 
that  originates  at  Jones  Point  Park,  VA  at  the 
west  shoreline  latitude  38“47'35"  N,  longitude 
077°02'22"  W,  thence  east  to  latitude  38°47'12" 
N,  longitude  077°00'58"  W,  at  east  shoreline 
near  National  Harbor,  MD.  The  regulated  area  is 
bounded  to  the  south  by  a  line  drawn  originating 
at  George  Washington  Memorial  Parkway  high¬ 
way  overpass  and  Cameron  Run,  west  shoreline 
latitude  38°47'23"  N,  longitude  077°03'03"  W 
thence  east  to  latitude  38°46'52"  N,  longitude 
077°01'13"  W,  at  east  shoreline  near  National 
Harbor,  MD. 

The  waters  of  Spa  Creek  from  shoreline  to  shore¬ 
line,  extending  400  feet  from  either  side  of  a 
rope  spanning  Spa  Creek  from  a  position  at  lati¬ 
tude  38°58'36.9"  N,  longitude  076°29'03.8"  W  on 
the  Annapolis  shoreline  to  a  position  at  latitude 
38°58'26.4"  longitude  076°28'53.7"  W  on  the 
Eastport  shoreline. 

The  approaches  to  Annapolis  Harbor,  the  waters  of 
Spa  Creek,  and  the  Severn  River,  shore  to 
shore,  bounded  on  the  south  by  a  line  drawn 
from  Carr  Point,  at  latitude  38°58'58.0"  N,  lon¬ 
gitude  076°27'40.0"  W,  thence  to  Horn  Point 
Warning  Light  (LLNR  17935),  at  38"58'24.0"  N, 
longitude  076°28'10.0"  W,  thence  to  Horn  Point, 
at  38°58'20.0"  N,  longitude  076°28'27.0"  W,  and 
bounded  on  the  north  by  the  State  Route  450 
Bridge. 
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Date 


Event 


Sponsor 


Location 


Memorial  Day  weekerid — 
Thursday,  Friday,  Sat¬ 
urday  and  Sunday,  or 
Labor  Day  weekend — 
Thursday,  Friday,  Sat¬ 
urday  and  Sunday. 


NAS  Patuxent  River  Air 
Expo. 


U.S.  Naval  Air  Station 
Patuxent  River,  MD. 


September — 2nd,  3rd  or 
4th  Saturday  and  Sun¬ 
day. 


I  Chesapeake  Challenge 


Chesapeake  Bay  Power¬ 
boat  Association. 


All  waters  of  the  lower  Patuxent  River,  near  Solo¬ 
mons,  Maryland,  located  between  Fishing  Point 
and  the  base  of  the  break  wall  marking  the  en¬ 
trance  to  the  East  Seaplane  Basin  at  Naval  Air 
Station  Patuxent  River,  within  an  area  bounded 
by  a  line  connecting  position  latitude  38°17'39" 
N,  longitude  076''25'47"  W;  thence  to  latitude 
38"17'47"  N,  longitude  076°26W'  W;  thence  to 
latitude  38''18'09"  N,  longitude  076“25'40"  W; 
thence  to  latitude  38°18'00"  N,  longitude 
076°25'25"  W,  located  along  the  shoreline  at 
U.S.  Naval  Air  Station  Patuxent  River,  Maryland, 
and  All  waters  of  the  lower  Patuxent  River,  near 
Solomons,  Maryland,  located  between  Hog  Point 
and  Cedar  Point,  within  an  area  bounded  by  a 
line  drawn  from  a  position  at  latitude  38"18'41'' 
N,  longitude  076'"23'43"  W;  to  latitude  38“  18' 16" 
N,  longitude  076'22'35"  W;  thence  to  latitude 
38"18'12"  N,  longitude  076“22'37"  W;  thence  to 
latitude  38“18'36"  N,  longitude  076'’23'46"  W,  lo¬ 
cated  adjacent  to  the  shoreline  at  U.S.  Naval  Air 
Station  Patuxent  River,  Maryland. 

All  waters  of  the  Patuxent  River,  within  boundary 
lines  connecting  the  following  positions;  origi¬ 
nating  near  north  entrance  of  MD  Route  4 
bridge,  latitude  38  19'45"  N,  longitude 
076’28'06"  W,  thence  southwest  to  south  en¬ 
trance  of  MD  Route  4  bridge,  latitude  38°19'24" 
N,  longitude  076'’28'30"  W,  thence  south  to  a 
point  near  the  shoreline,  latitude  38“18'32"  N, 
longitude  076 '28' 14"  W,  thence  southeast  to  a 
point  near  the  shoreline,  latitude  38“17'38"  N, 
longitude  076“27'26"  W,  thence  northeast  to  lati¬ 
tude  38'18'OU"  N,  longitude  076  26'41"  W, 
thence  northwest  to  latitude  38'18'59"  N,  lon- 
1  gitude  076“27'20"  W,  located  at  Solomons,  MD, 
i  thence  continuing  northwest  and  parallel  to 
i  shoreline  to  point  of-origin. 


(c.)  Coast  Guard  Sector  Hampton  Roads — COTP  Zone 


April — 3rd  Saturday  and 

Hydroplane  races  . 

Virginia  Boat  Racing 

Sunday  or  4th  Satur¬ 
day  and  Sunday. 

Assn.  1 

•i 

1 

1 

All  waters  of  the  Western  Branch,  Elizabeth  River 
bounded  by  a  line  connecting  the  following 
points:  latitude  36°50'06"  N,  longitude  076 
22'27"  W,  thence  to  latitude  36°50'06"  N,  lon¬ 
gitude  076“  21 '57"  W,  thence  to  latitude 
36”50'15"  N,  longitude  076  21 '55.8"  W,  thence 
to  latitude  36  50' 15"  N,  longitude  076  22'27"  W, 
thence  to  point  of  origin. 
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Location 


2 . 


May — last  Friday,  Satur¬ 
day  and  Sunday  or 
June — 1st  Friday,  Sat¬ 
urday  and  Sunday. 


Blackbeard  Festival 


City  of  Hampton 


June — 1st  Friday,  Satur¬ 
day  and  Sunday  or  2nd 
Friday,  Saturday  and 
Sunday. 


Norfolk  Harborfest .  !  Norfolk  Festevents,  Ltd 


The  waters  of  Sunset  Creek  and  Hampton  River 
shore  to  shore  bounded  to  the  north  by  the  C  & 
O  Railroad  Bridge  and  to  the  south  by  a  line 
drawn  from  Hampton  River  Channel  Light  1 6  (LL 
5715),  located  at  latitude  37°01'03.0"  N,  lon¬ 
gitude  76'  20'26.0"  W,  to  the  finger  pier  across 
the  river  at  Fisherman’s  Wharf,  located  at  lati¬ 
tude  37°01'01.5"  N,  longitude  76'^20'32.0"  W. 
Spectator  Vessel  Anchorage  Areas — Area  A;  Lo¬ 
cated  in  the  upper  reaches  of  the  Hampton 
River,  bounded  to  the  south  by  a  line  drawn  from 
th§  western  shore  at  latitude  37°01'48.0"  N,  lon¬ 
gitude  76“20'22.0"  W,  across  the  river  to  the 
eastern  shore  at  latitude  37°01'44.0"  N,  lon¬ 
gitude  76°20'13.0"  W,  and  to  the  north  by  the  C 
&  O  Railroad  Bridge.  The  anchorage  area  will  be 
marked  by  orange  buoys. 

Area  B;  Located  on  the  eastern  side  of  the  chan¬ 
nel,  in  the  Hampton  River,  south  of  the  Queen 
Street  Bridge,  near  the  Riverside  Health  Center. 
Bounded  by  the  shoreline  and  a  line  drawn  be¬ 
tween  the  following  points:  Latitude  37"0T26.0" 
N,  longitude  76“20'24.0"  W,  latitude  37°01'22.0" 
N,  longitude  76°20'26.0"  W,  and  latitude 
37“0r22.0"  N,  longitude  76°20'23.0"  W.  The  an¬ 
chorage  area  will  be  marked  by  orange  buoys. 
The  waters  of  the  Elizabeth  River  and  its  branches 
from  shore  to  shore,  bounded  to  the  northwest 
by  a  line  drawn  across  the  Port  Norfolk  Reach 
section  of  the  Elizabeth  River  between  the  north¬ 
ern  corner  of  the  landing  at  Hospital  Point,  Ports¬ 
mouth,  Virginia,  latitude  36°50'51.0"  N,  longitude 
076°18'09.0"  W  and  the  north  corner  of  the  City 
of  Norfolk  Mooring  Pier  at  the  foot  of  Brooks  Av¬ 
enue  located  at  latitude  36°5T00.0"  N,  longitude 
076°17'52.0"  W;  bounded  on  the  southwest  by  a 
line  drawn  from  the  southern  corner  of  the  land¬ 
ing  at  Hospital  Point,  Portsmouth,  Virginia,  at 
latitude  36°50'50.0"  N,  longitude  076°18'10.0" 
W,  to  the  northern  end  of  the  easternmost  pier  at 
the  Tidewater  Yacht  Agency  Marina,  located  at 
latitude  36°50'29.0"  N,  longitude  076°17'52.0" 
W;  bounded  to  the  south  by  a  line  drawn  across 
the  Lower  Reach  of  the  Southern  Branch  of  the 
Elizabeth  River,  between  the  Portsmouth 
Lightship  Museum  located  at  the  foot  of  London 
Boulevard,  in  Portsmouth,  Virginia  at  latitude 
36°50'10.0"  N,  longitude  076“17'47.0"  W,  and 
the  northwest  corner  of  the  Norfolk  Shipbuilding 
&  Drydock,  Berkley  Plant,  Pier  No.  1,  located  at 
j  latitude  36°50'08.0"  N,  longitude  076°17'39.0" 
I  W;  and  to  the  southeast  by  the  Berkley  Bridge 
which  crosses  the  Eastern  Branch  of  the  Eliza¬ 
beth  River  between  Berkley  at  latitude 
36°50'21.5"  N,  longitude  076°17'14.5"  W,  and 
1  Norfolk  at  latitude  36°50'35.0"  N,  longitude 
i  076°17'10.0'' W. 
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No. 

Date 

Event 

Sponsor 

Location  1 

4 . 

May — Last  Saturday  and 

Ocean  City  Maryland  Off- 

Offshore  Performance 

The  waters  of  the  Atlantic  Ocean  commencing  at  a  | 

Sunday  or  June — 1  st 

•  shore  Grand  Prix. 

Assn.  Racing,  LLC. 

point  on  the  shoreline  at  latitude  38°25'42"  N,  | 

Saturday  and  Sunday. 

longitude  075°03'06"  W;  thence  east  southeast  I 

to  latitude  38"25'30"  N,  longitude  075^02'12"  W,  | 

thence  south  southwest  parallel  to  the  Ocean  t 

City  shoreline  to  latitude  38°19'12"  N,  longitude  1 

075'’03'48"  W;  thence  west  northwest  to  the 

shoreline  at  latitude  38°19'30"  N,  longitude  ’ 

075°05'00"  W.  The  waters  of  the  Atlantic  Ocean  ? 

bounded  by  a  line  drawn  from  a  position  along  - 

the  shoreline  near  Ocean  City,  MD  at  latitude  i 

38°22'25.2"  N,  longitude  075°03'49.4''  W,  thence 
easterly  to  latitude  38°22'00.4''  N,  longitude  I 

075‘'02'34.8"  W,  thence  southwesterly  to  latitude 
38°19'35.9"  N,  longitude  075°03'35.4''  W,  thence 
westerly  to  a  position  near  the  shoreline  at  lati¬ 
tude  38°20'05''  N,  longitude  075=04'48.4"  W, 
thence  northerly  along  the  shoreline  to  the  point  1 

of  origin.  | 

5 . 

June — 3rd  or  4th  Satur- 

Cock  Island  Race  . 

Portsmouth  Boat  Club  & 

The  waters  of  the  Elizabeth  River  and  its  branches  ^ 

day. 

City  of  Portsmouth,  VA. 

from  shore  to  shore,  bounded  to  the  northwest  I 

by  a  line  drawn  across  the  Port  Norfolk  Reach  j 

section  of  the  Elizabeth  River  between  the  north- 

ern  corner  of  the  landing  at  Hospital  Point,  Ports¬ 
mouth,  Virginia,  latitude  36°50'51 .0"  N,  longitude 

076^^1 8'09.0"  W  and  the  north  corner  of  the  City 
of  Norfolk  Mooring  Pier  at  the  foot  of  Brooks  "Av- 
•  enue  located  at  latitude  36“51'00.0"  N,  longitude 
076°17'52.0"  W;  bounded  on  the  southwest  by  a 
line  drawn  from  the  southern  corner  of  the  land-  1 

ing  at  Hospital  Point,  Portsmouth,  Virginia,  at  { 

latitude  36°50'50.0"  N,  longitude  076''18'10.0"  j 

W,  to  the  northern  end  of  the  easternmost  pier  at  | 

the  Tidewater  Yacht  Agency  Marina,  located  at  | 

latitude  36'''50'29.0"  N,  longitude  076“17'52.0"  j 

W;  bounded  to  the  south  by  a  line  drawn  across 
the  Lower  Reach  of  the  Southern  Branch  of  the 

Elizabeth  River,  between  the  Portsmouth 

Lightship  Museum  located  at  the  foot  of  London 
Boulevard,  in  Portsmouth,  Virginia  at  latitude  1 

36°50'10.0"  N,  longitude  076°17'47.0"  W,  and 
the  northwest  corner  of  the  Norfolk  Shipbuilding 
&  Drydock,  Berkley  Plant,  Pier  No.  1,  located  at 
latitude  36°50'08.0''  N,  longitude  076°ir39.0" 

W;  and  to  the  southeast  by  the  Berkley  Bridge 
which  crosses  the  Eastern  Branch  of  the  Eliza¬ 
beth  River  between  Berkley  at  latitude 
36”50'21.5''  N,  longitude  076°17'14.5"  W,  and 

Norfolk  at  latitude  36°50'35.0"  N,  longitude 
076°17'10.0"  W. 

||  6 . 

June — last  Saturday  or 

RRBA  Spring  Radar 

Rappahannock  River 

The  waters  of  the  Rappahannock  River,  adjacent 

D 

July — 1st  Saturday. 

Shootout. 

Boaters  Association 

to  Layton,  VA,  from  shoreline  to  shoreline. 

1 

(RRBA). 

bounded  on  the  west  by  a  line  running  along  lon¬ 
gitude  076’58'30"  W,  and  bounded  on  the  east 
by  a  line  running  along  longitude  076'"56'00"  W. 

H  7 . 

July — last  Wednesday 

Pony  Penning  Swim  . 

Chincoteague  Volunteer 

The  waters  of  Assateague  Channel  from  shoreline 

and  following  Friday  or 
August — first  Wednes¬ 
day  and  following  Fri¬ 
day. 

Fire  Department. 

to  shoreline,  bounded  to  the  east  by  a  line  drawn 
from  latitude  37°55'01''  N,  longitude  075°22'40" 

W,  to  latitude  37"'54'50"  N,  longitude  075°22'46" 

W,  and  to  the  west  by  a  line  drawn  from  latitude 
37°54'54.0"  N,  longitude  075'’23'00"  W,  to  lati¬ 
tude  37^54'49"  N,  longitude  075“22'49"  W. 

n  8 . 

August — 2nd  Friday,  Sat- 

Hampton  Cup  Regatta  .... 

Hampton  Cup  Regatta 

The  waters  of  Mill  Creek,  adjacent  to  Fort  Monroe,. 

1 

urday  and  Sunday. 

Boat  Club. 

! 

j  - 

Hampton,  Virginia,  enclosed  by  the  following 
boundaries:  to  the  north,  a  line  drawn  along  lati¬ 
tude  37“01'00"  N,  to  the  east  a  line  drawn  along 
longitude  076“18'30"  W,  to  the  south  a  line  par¬ 
allel  with  the  shoreline  adjacent  to  Fort  Monroe, 
and  the  west  boundary  is  parallel  with  the  Route 

1 

* 

i  258 — Mercury  Boulevard  Bridge. 
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9 . 

September — 2nd  Friday, 
Saturday  and  Sunday 
or  3rd  Friday,  Saturday 
and  Sunday. 

Hampton  Bay  Days  Fes¬ 
tival. 

Hampton  Bay  Days  Inc  ... 

The  waters  of  Sunset  Creek  and  Hampton  River 
shore  to  shore  bounded  to  the  north  by  the  C  & 
O  Railroad  Bridge  and  to  the  south  by  a  line 
drawn  from  Hampton  River  Channel  Light  16  (LL 
5715),  located  at  latitude  37°01'03.0"  N,  lon¬ 
gitude  076°20'26.0"  W,  to  the  finger  pier  across 
the  river  at  Fisherman’s  Wharf,  located  at  lati¬ 
tude  37°01'01.5''  N,  longitude  076°20'32.0"  W. 

10 . 

October— 2nd  Sunday  or 
3rd  Sunday. 

Poquoson  Seafood  Fes¬ 
tival  Workboat  Races. 

City  of  Poquoson  . 

The  waters  of  the  Back  River,  Poquoson,  Virginia, 
bounded  on  the  north  by  a  line  drawn  along  lati¬ 
tude  37°06'30"  N,  bounded  on  the  south  by  a 
line  drawn  along  latitude  37°06'15"  N,  bounded 
on  the  east  by  a  line  drawn  along  longitude 
076°18'52"  W  and  bounded  on  the  west  by  a 
line  drawn  along  longitude  076°19'30"  W. 

11 . 

August — 3rd  Saturday 

Mattaponi  Drag  Boat 

Mattaponi  Volunteer  Res- 

All  waters  of  Mattaponi  River  immediately  adjacent 

r 

and  Sunday  or  4th  Sat¬ 
urday  and  Sunday. 

Race. 

i 

I 

i 

_J 

cue  Squad  and  Dive 
Team. 

to  Rainbow  Acres  Campground,  King  and  Queen 
County,  Virginia.  The  regulated  area  includes  a 
section  of  the  Mattaponi  River  approximately 
three-quarter  mile  long  and  bounded  in  width  by 
each  shoreline,  bounded  to  the  east  by  a  line 
that  runs  parallel  along  longitude  076°52'43"  W, 
near  the  mouth  of  Mitchell  Hill  Creek,  and 
bounded  to  the  west  by  a  line  that  runs  parallel 
along  longitude  076°53'41"  W  just  north  of 
Wakema,  Virginia. 

(d.)  Coast  Guard  Sector  North  Carolina — COTP  Zone 


1 . 

June — 1st  Saturday  and 
Sunday. 

Carolina  Cup  Regatta . 

n - 

Virginia  Boat  Racing 

Assn. 

The  waters  of  the  Pasquotank  River,  adjacent  to 
Elizabeth  City,  NC,  from  shoreline  to  shoreline, 
bounded  on  the  west  by  the  Elizabeth  City  Draw 
Bridge  and  bounded  on  the  east  by  a  line  origi¬ 
nating  at  a  point  along  the  shoreline  at  latitude 
36°17'54"  N,  longitude  076°12W'  W,  thence 
southwesterly  to  latitude  36°17'35"  N,  longitude 
076°1 2'1 8"  W  at  Cottage  Point. 

2 . 

August — 1st  Friday,  Sat¬ 
urday  and  Sunday. 

i 

SBIP — Fountain 
Powerboats  Kilo  Run 
and  Super  Boat  Grand 
Prix. 

Super  Boat  International 
Productions  (SBIP), 

Inc.. 

The  waters  of  the  Pamlico  River  including 
Chocowinity  Bay,  from  shoreline  to  shoreline, 
bounded  on  the  south  by  a  line  running  north¬ 
easterly  from  Camp  Hardee  at  latitude  35°28'23'' 
N,  longitude  076°59'23"  W,  to  Broad  Creek  Point 
at  latitude  35°29'04"  N,  longitude  076°58'44"  W, 
and  bounded  on  the  north  by  the  Norfolk  South¬ 
ern  Railroad  Bridge. 
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September — 3rd  and  or 
4th  or  last  Sunday. 


Crystal  Coast  Grand  Prix 


4. 


5. 


September — 3rd,  4th  or 
last  Saturday;  Octo¬ 
ber — last  Saturday;  No¬ 
vember — 1  St  and  or 
2nd  Saturday. 

August — 2nd  Saturday  ... 


Wilmington  YMCA 
Triathlon. 


The  Crossing 


Sponsor 


North  Carolina  East 
Sports,  Inc.  N/P. 


Wilmington,  NC,  YMCA  .. 


Organization  to  Support  ! 
the  Arts,  Infrastructure,  I 
and  Learning  on  Lake  | 
Gaston,  AKA  O’SAIL.  | 


Location 


The  waters  of  Bogue  Sound,  adjacent  to  Morehead 
City,  NC,  from  the  southern  tip  of  Sugar  Loaf  Is¬ 
land  approximate  position  latitude  34°42'55''  N, 
longitude  076°42'48"  W,  thence  westerly  to 
Morehead  City  Channel  Day  beacon  7  (LLNR 
38620),  thence  southwest  along  the  channel  line 
to  Bogue  Sound  Light  4  (LLRN  38770),  thence 
southerly  to  Causeway  Channel  Day  beacon  2 
(LLNR  38720),  thence  southeasterly  to  Money 
Island  Day  beacon  1  (LLNR  38645),  thence  eas¬ 
terly  to  Eight  and  One  Half  Marina  Day  beacon  2 
(LLNR  38685),  thence  easterly  to  the  western 
most  shoreline  of  Brant  Island  approximate  posi¬ 
tion  latitude  34°42'36"  N,  longitude  076°42'11" 
W,  thence  northeasterly  along  the  shoreline  to 
Tombstone  Point  approximate  position  latitude 
34042'!  4"  N,  longitude  076“4r20''  W,  thence 
southeasterly  to  the  east  end  of  the  pier  at  Coast 
Guard  Sector  North  Carolina  approximate  posi¬ 
tion  latitude  34°42'00"  N,  longitude  076°40'52" 
W,  thence  easterly  to  Morehead  City  Channel 
Buoy  20  (LLNR  29427),  thence  northerly  to 
Beaufort  Harbor  Channel  LT  1BH  (LLNR  34810), 
thence  northwesterly  to  the  southern  tip  of  Radio 
Island  approximate  position  latitude  34°42'22"  N, 
longitude  076‘'40'52"  W,  thence  northerly  along 
the  shoreline  to  approximate  position  latitude 
34“43'00"  N,  longitude  076°41'25"  W,  thence 
westerly  to  the  North  Carolina  State  Port  Facility, 
thence  westerly  along  the  State  Port  to  the 
southwest  corner  approximate  position  latitude 
34°42'55"  N,  longitude  076°42'12"  W,  thence 
westerly  to  the  southern  tip  of  Sugar  Loaf  Island, 
the  point  of  origin. 

The  waters  of,  and  adjacent  to,  Wrightsville  Chan¬ 
nel,  from  Wrightsville  Channel  Day  beacon  14 
(LLNR  28040),  located  at  34'’12'18"  N,  longitude 
077‘=48'10"  W,  to  Wrightsville  Channel  Day  bea¬ 
con  25  (LLNR  28080),  located  at  34°12'51"  N, 
longitude  77°48'53"  W. 

All  waters  of  Lake  Gaston,  from  shoreline  to  shore¬ 
line,  directly  under  the  length  of  Eaton  Ferry 
Bridge  (NC  State  Route  903),  latitude  36  31 '06" 
N,  longitude  077’57'37"  W,  bounded  to  the  west 
by  a  line  drawn  parallel  and  100  yards  from  the 
western  side  of  Eaton  Ferry  Bridge  near  Little¬ 
ton,  NC. 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  3.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191,  195; 


33  CFR  1.05-1,  6.04-1,  6.04-6,  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  4.  Amend  §  165.506  hy  revising  the 
section  heading  and  Table  to  §  165.506 
to  read  as  follows: 


§  165.506  Safety  Zones;  Fireworks 
Displays  in  the  Fifth  Coast  Guard  District. 

***** 

All  coordinates  listed  in  the  Table  to 
§  165.506  reference  Datum  NAD  1983. 


Table  to  §165.506 


No. 

Date 

Location 

Regulated  area 

(a.)  Coast  Guard  Sector  Delaware  Bay — COTP  Zone 

1 . 

July  4th  ....» . 

North  Atlantic  Ocean,  Bethany 
Beach,  DE,  Safety  Zone. 

The  waters  of  the  North  Atlantic  Ocean  within  a  500  yard  radius 
of  the  fireworks  barge  in  approximate  position  latitude 
38°32'08"  N,  longitude  075'"03'15"  W,  adjacent  to  shoreline  of 
Bethany  Beach,  DE. 

2 . 

Labor  Day  . 

Indian  River  Bay,  DE,  Safety 
Zone. 

i 

All  waters  of  the  Indian  River  Bay  within  a  700  yard  radius  of  the 
fireworks  launch  location  on  the  pier  in  approximate  position 
latitude  38“36'42"  N,  longitude  075“08'18"  W. 
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Date 
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3 . 

July  4th . 

i 

1 

1 

North  Atlantic  Ocean,  Rehoboth 
Beach,  DE,  Safety  Zone. 

All  waters  of  the  Atlantic  Ocean  within  a  360  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38°43'01 .2"  N, 
longitude  075°04'2T'  W,  approximately  400  yards  east  of  Re¬ 
hoboth  Beach,  DE. 

4 . 

July  4th .  1 

North  Atlantic  Ocean,  Avalon, 

The  waters  of  the  North  Atlantic  Ocean  within  a  500  yard  radius 

NJ,  Safety  Zone. 

of  the  fireworks  barge  in  approximate  location  latitude 
39°06'19.5"  N,  longitude  074°42'02.15"  W,  in  the  vicinity  of  the 
shoreline  at  Avalon,  NJ. 

5 . 

July  4th.  September — 2nd  Sat- 

Barnegat  Bay,  Barnegat  Town- 

The  waters  of  Barnegat  Bay  within  a  500  yard  radius  of  the  fire- 

urday. 

ship,  NJ,  Safety  Zone. 

works  barge  in  approximate  position  latitude  39“44'50"  N,  lon¬ 
gitude  074°11'21"  W,  approximately  500  yards  north  of 
Conklin  Island,  NJ. 

6 . 

July  4th . 

1 

North  Atlantic  Ocean,  Cape 
May,  NJ,  Safety  Zone. 

The  waters  of  the  North  Atlantic  Ocean  within  a  500  yard  radius 
of  the  fireworks  barge  in  approximate  location  latitude 
38°55'36"  N,  longitude  074°55'26"  W,  immediately  adjacent  to 
the  shoreline  at  Cape  May,  NJ. 

7 . 

July  3rd  . 

Delaware  Bay,  North  Cape  May, 
NJ,  Safety  Zone. 

All  waters  of  the  Delaware  Bay  within  a  360  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38°58'00"  N, 
longitude  074°58'30"  W. 

8 . 

August — 3rd  Sunday . 

Great  Egg  Harbor  Inlet,  Margate 
City,  NJ,  Safety  Zone. 

All  waters  within  a  500  yard  radius  of  the  fireworks  barge  in  ap¬ 
proximate  location  latitude  39°19'33"  N,  longitude  074°3T28" 
W,  on  the  Intracoastal  Waterway  near  Margate  City,  NJ. 

9 . 

July  4th.  August — every  Thurs- 

Metedeconk  River,  Brick  Town- 

The  waters  of  the  Metedeconk  River  within  a  300  yard  radius  of 

day.  September — 1  st  Thurs¬ 
day. 

ship,  NJ,  Safety  Zone. 

the  fireworks  launch  platform  in  approximate  position  latitude 
40^03'24"  N,  longitude  074°06'42"  W,  near  the  shoreline  at 
Brick  Township,  NJ. 

10 . 

July — 1st  Friday  . 

North  Atlantic  Ocean,  Atlantic 
City,  NJ,  Safety  Zone. 

The  waters  of  the  North  Atlantic  Ocean  within  a  500  yard  radius 
of  the  fireworks  barge  located  at  latitude  39°20'58"  N,  lon¬ 
gitude  074°25'58"  W,  near  the  shoreline  at  Atlantic  City,  NJ. 

11 . 

July  4th.  October — 1st  Saturday 

North  Atlantic  Ocean,  Ocean 
City,  NJ,  Safety  Zone. 

The  waters  of  the  North  Atlantic  Ocean  within  a  500  yard  radius 
of  the  fireworks  barge  in  approximate  location  latitude 
39°16'22"  N,  longitude  074°33'54"  W,  in  the  vicinity  of  the 
shoreline  at  Ocean  City,  NJ. 

12 . 

May — 4th  Saturday  . 

Barnegat  Bay,  Ocean  Township, 
NJ,  Safety  Zone. 

All  waters  of  Barnegat  Bay  within  a  500  yard  radius  of  the  fire¬ 
works  barge  in  approximate  position  latitude  39°47'33"  N,  lon¬ 
gitude  074°10'46"  W. 

13 . 

July  4th . 

Little  Egg  Harbor,  Parker  Island, 
NJ,  Safety  Zone. 

All  waters  of  Little  Egg  Harbor  within  a  500  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  39°34'18"  N, 
longitude  074°14'43"  W,  approximately  100  yards  north  of 
Parkers  Island. 

14 . 

September — 3rd  Saturday  . 

Delaware  River,  Chester,  PA, 
Safety  Zone. 

All  waters  of  the  Delaware  River  near  Chester,  PA  just  south  of 
the  Commodore  Barry  Bridge  within  a  250  yard  radius  of  the 
fireworks  barge  located  in  approximate  position  latitude 
39°49'43.2"  N,  longitude  075°22'42"  W. 

15 . 

September — 3rd  Saturday  . 

Delaware  River,  Essington,  PA, 
Safety  Zone. 

All  waters  of  the  Delaware  River  near  Essington,  PA,  west  of  Lit¬ 
tle  Tinicum  Island  within  a  250  yard  radius  of  the  fireworks 
barge  located  in  the  approximate  position  latitude  39°51'18"  N, 
longitude  075°18'57"  W. 

16 . 

July  3rd,  4th  or  5th,  Columbus 

Delaware  River,  Philadelphia, 

All  waters  of  Delaware  River,  adjacent  to  Penns  Landing,  Phila- 

Day,  December  31st,  January 
1st. 

PA,  Safety  Zone. 

delphia,  PA,  bounded  from  shoreline  to  shoreline,  bounded  on 
the  south  by  a  line  running  east  to  west  from  points  along  the 
shoreline  at  latitude  39°56'31.2"  N,  longitude  075°08'28.1"  W; 
thence  to  latitude  39°56'29.1"  N,  longitude  075°07'56.5"  W, 
and  bounded  on  the  north  by  the  Benjamin  Franklin  Bfidge. 

(b.)  Coast  Guard  Sector  Baltimore — COTP  Zone 

1 . 

April — 1st  or  2nd  Saturday  . 

j  Washington  Channel,  Upper  Po¬ 
tomac  River,  Washington,  DC, 
Safety  Zone. 

j  All  waters  of  the  Upper  Potomac  River  within  a  150  yard  radius 
j  of  the  fireworks  barge  in  approximate  position  latitude 

1  38°52'20"  N,  longitude  077°01'17"  W,  located  within  the 

Washington  Channel  in  Washington  Harbor,  DC. 

2 . 

July  4th.  December — 1st  and 

1  Severn  River  and  Spa  Creek, 

j  All  waters  of  the  Severn  River  and  Spa  Creek  within  an  area 

2nd  Saturday,  December  31st. 

1 

! 

i  Annapolis,  MD,  Safety  Zone. 

bounded  by  a  line  drawn  from  latitude  38''58'40"  N,  longitude 

1  076°28'49"  W;  thence  to  latitude  38^8'33"  N,  longitude 

i  076°28'49"  W;  thence  to  latitude  38°58'45"  N,  longitude 

'  076°28'07"  W;  thence  to  latitude  38“59'01"  N,  longitude 

076“28'37"  W,  thence  to  latitude  38“58'57''  N,  longitude 
076''28'40''  W,  thence  to  latitude  38°58'53"  N,  longitude 
j  076'"28'34"  W,  thence  to  point  of  origin;  located  near  the  en- 
1  trance  to  Spa  Creek  and  Severn  River,  Annapolis,  MD. 
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3 . 

Saturday  before  Independence 
Day  holiday.  I 

Middle  River,  Baltimore  County,  | 
MD,  Safety  Zone.  | 

1 

All  waters  of  the  Middle  River  within  a  300  yard  radius  of  the  fire¬ 
works  barge  in  approximate  position  latitude  OO^IT'AS"  N,  lon¬ 
gitude  076“23'49"  W,  approximately  300  yards  east  of  Rock- 
away  Beach,  near  Turkey  Point. 

4 . 

June — last  Saturday.  July — 3rd, 
4th  or  last  Saturday  or  Sun¬ 
day. 

Potomac  River,  Charles  County,  ! 
MD — Newburg,  Safety  Zone.  ! 

All  waters  of  the  Potomac  River  within  a  200  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38“23'41''  N, 
longitude  076“59'30"  W,  located  near  Newburg,  Maryland. 

■■ 

5 . 

June  14th,  July  4th.  Sep- 

Northwest  Harbor  (East  Chan- 

All  waters  of  the  Patapsco  River  within  a  300  yard  radius  of  the 

tember — 2nd  Saturday.  De- 

nel),  Patapsco  River,  MD, 

fireworks  barge  in  approximate  position  OO^IS'SS"  N, 

cember  31st. 

Safety  Zone. 

076°34'33"  W,  located  adjacent  to  the  East  Channel  of  North¬ 
west  Harbor. 

1 

6 . 

May — 2nd  or  3rd  Thursday  or 

Baltimore  Inner  Harbor,  Pa- 

All  waters  of  the  Patapsco  River  within  a  100  yard  radius  of  the 

Friday.  July  4th.  December 

tapsco  River,  MD,  Safety 

fireworks  barge  in  approximate  position  latitude  OO’^IT'Ot"  N, 

31st. 

! 

Zone. 

longitude  076°36'31"  W,  located  at  the  entrance  to  Baltimore 

Inner  Harbor,  approximately  125  yards  southwest  of  pier  3. 

t- 

t  ' 

7 . 

May — 2nd  or  3rd  Thursday  or 

Baltimore  Inner  Harbor,  Pa- 

The  waters  of  the  Patapsco  River  within  a  1 00  yard  radius  of  ap- 

t  ' 

Friday.  July  4th.  December 

tapsco  River,  MD,  Safety 

proximate  position  latitude  39°17'04"  N,  longitude  076”36'36" 

r.-. 

31st. 

Zone. 

W,  located  in  Baltimore  Inner  Harbor,  approximately  125  yards 
southeast  of  pier  1 . 

8 . 

July  4th.  December  31st . 

Northwest  Harbor  (West  Chan¬ 
nel)  Patapsco  River,  MD, 
Safety  Zone. 

All  waters  of  the  Patapsco  River  within  a  300  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  39°16'21"  N, 
longitude  076°34'38"  W,  located  adjacent  to  the  West  Channel 
of  Northwest  Harbor. 

9 . 

July  4th . 

Patuxent  River,  Calvert  County, 
MD,  Safety  Zone. 

All  waters  of  the  Patuxent  River  within  a  200  yard  radius  of  the 
fireworks  barge  located  at  latitude  38'"19'17"  N,  longitude 
076°27'45"  W,  approximately  800  feet  from  shore  at  Solomons 

Island,  MD. 

10 . 

July  3rd  . 

■  ■ 

Chesapeake  Bay,  Chesapeake 
Beach,  MD,  Safety  Zone. 

All  waters  of  the  Chesapeake  Bay  within  a  1 50  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38"41'36"  N, 
longitude  076°31'30"  W,  and  within  a  150  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38"41'28"  N, 
longitude  076°31'29"  W,  located  near  Chesapeake  Beach, 

Maryland. 

11 . 

July  4th . 

Choptank  River,  Cambridge, 
MD,  Safety  Zone. 

All  waters  of  the  Choptank  River  within  a  300  yard  radius  of  the 
fireworks  launch  site  at  Great  Marsh  Point,  located  at  latitude 
38°35'06"  N,  longitude  076°04'46"  W_ 

V 

12 . 

July — 2nd  or  3rd  Saturday  and 
last  Saturday. 

Potomac  River,  Fairview  Beach, 
Charles  County,  MD,  Safety 
Zone. 

All  waters  of  the  Potomac  River  within  a  300  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38'’19'57"  N, 
longitude  077”14'40"  W,  located  north  of  the  shoreline  at  Fair- 
view  Beach,  Virginia. 

13 . 

May — last  Saturday.  July  4th . 

Potomac  River,  Charles  County, 
MD — Mount  Vernon,  Safety 
Zone. 

All  waters  of  the  Potomac  River  within  an  area  bound  by  a  line 
drawn  from  the  following  points:  latitude  38°42'30"  N,  longitude 

077'"04'47"  W;  thence  to  latitude  38°42'18"  N,  longitude 

077°04'42"  W;  thence  to  latitude  38''42'H"  N,  longitude 

077°05'10"  W;  thence  to  latitude  38“42'22"  N,  longitude 

077'"05'12"  W;  thence  to  point  of  origin  located  along  the  Poto¬ 
mac  River  shoreline  at  George  Washington’s  Mount  Vernon 

Estate,  Fairfax  County,  VA. 

14 . 

October — 1st  Saturday  . 

Dukeharts  Channel,  Potomac 
River,  MD,  Safety  Zone. 

All  waters  of  the  Potomac  River  within  a  300  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38°13'27"  N, 
longitude  076°44'48"  W,  located  adjacent  to  Dukeharts  Chan¬ 
nel  near  Coltons  Point,  Maryland. 

15 . 

July — Day  before  Independence 

Potomac  River,  National  Harbor, 

All  waters  of  the  Potomac  River  within  an  area  bound  by  a  line 

Day  holiday  and  July  4th.  No¬ 
vember — 3rd  Thursday,  3rd 
Saturday  and  last  Friday.  De¬ 
cember — 1st,  2nd  and  3rd  Fri¬ 
day. 

MD,  Safety  Zone. 

drawn  from  the  following  points:  latitude  38°47'13"  N,  longitude 

077'’00'58"  W;  thence  to  latitude  38"^46'51''  N,  longitude 

077°0T15"  W;  thence  to  latitude  38'47'25"  N,  longitude 

077°0T33"  W;  thence  to  latitude  38“47'32"  N,  longitude 

077°01'08"  W;  thence  to  the  point  of  origin,  located  at  National 

Harbor,  Maryland. 

16 . 

Sunday  before  July  4th,  July  4th 

Susquehanna  River,  Havre  de 
Grace,  MD,  Safety  Zone. 

All  waters  of  the  Susquehanna  River  within  a  300  yard  radius  of 
approximate  position  latitude  39°32'06"  N,  longitude 
076°05'22"  W,  located  on  the  island  at  Millard  Tydings  Memo¬ 
rial  Park. 

17 . 

June  and  July — Saturday  before 

Miles  River,  St.  Michaels,  MD, 

All  waters  of  the  Miles  River  within  a  200  yard  radius  of  approxi- 

Independence  Day  holiday. 

Safety  Zone. 

mate  position  latitude  38°47'42"  N,  longitude  076°12'51''  W,  lo¬ 
cated  at  the  entrance' to  Long  Haul  Creek. 

18 . 

July  3rd  . 

Tred  Avon  River,  Oxford,  MD, 
Safety  Zone. 

All  waters  of  the  Tred  Avon  River  within  a  150  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38''41'24''  N, 
longitude  076°10'37"  W,  approximately  500  yards  northwest  of 
the  waterfront  at  Oxford,  MD. 
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19 . 

July  3rd  . 

■ 

Northeast  River,  North  East, 
MD,  Safety  Zone. 

All  waters  of  the  Northeast  River  within  a  300  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  39°35'26"  N, 
longitude  075°57'00"  W,  approximately  400  yards  south  of 
North  East  Community  Park. 

20 . 

June — 2nd  or  3rd  Saturday. 
July — 1st.  2nd  or  3rd  Satur¬ 
day.  September — 1st  or  2nd 
Saturday.  December  31st. 

Upper  Potomac  Biver,  Wash¬ 
ington,  D.C.,  Safety  Zone. 

All  waters  of  the  Upper  Potomac  River  within  a  300  yard  radius 
of  the  fireworks  barge  in  approximate  position  38“48'40"  N, 
077°02'07"  W,  located  near  the  waterfront  of  Alexandria,  Vir¬ 
ginia. 

21 . 

March  through  October,  at  the 
conclusion  of  evening  MLB 
games  at  Washington  Nation¬ 
als  Ball  Park. 

Anacostia  River,  Washington, 
D.C.,  Safety  Zone. 

All  waters  of  the  Anacostia  River  within  a  1 50  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38°52'13"  N, 
longitude  077°00'16"  W,  located  near  the  Washington  Nation¬ 
als  Ball  Park. 

22 . 

June — last  Saturday  or  July — 
first  Saturday.  July — 3rd,  4th 
or  last  Saturday  or  Sunday. 

Potomac  River,  Prince  William 
County,  VA,  Safety  Zone. 

All  waters  of  the  Potomac  River  within  a  200  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38°34'10"  N, 
longitude  077°15'36"  W,  located  near  Cherry  Hill,  Virginia. 

(c.)  Coast  Guard  Sector  Hampton  Roads — COTP  Zone 


1 . 

July  4th . 

North  Atlantic  Ocean,  Ocean 
City,  MD,  Safety  Zone. 

2 .  1 

1 

May — 4th  Sunday.  June — 3rd  I 
Monday,  and  June  29th.  July  . 
4th.  August — 1st  and  4th  Sun-  ' 
day.  September — 1st  and  4th  j 
Sunday.  i 

Isle  of  Wight  Bay,  Ocean  City, 
MD,  Safety  Zone. 

3 . 

July  4th .  j 

Assawoman  Bay,  Fenwick  Is¬ 
land — Ocean  City,  MD,  Safety 
Zone. 

4 . 

July  4th .  j 

Broad  Bay,  Virginia  Beach,  VA, 
Safety  Zone. 

5 . 

October — 1st  Friday . j 

1 

i 

York  River,  West  Point,  VA, 
Safety  Zone. 

6 . 

July  4th . 1 

i 

York  River,  Yorktown,  VA,  Safe¬ 
ty  Zone. 

7 . 

1 

1  May — 1st  Friday.  July  4th  . 

James  River,  Newport  News, 
VA,  Safety  Zone. 

i 

8 . 

June — 4th  Friday-.  July — 1st  Fri¬ 
day.  July  4th. 

Chesapeake  Bay,  Norfolk,  VA, 
Safety  Zone. 

9 . 

July  4th . 

Chesapeake  Bay,  Virginia 
Beach,  VA,  Safety  Zone. 

10 . 

Memorial  Day.  June — 1st  and 
2nd  Friday,  Saturday  and 
Sunday.  July  4th.  Novem¬ 
ber — 4th  Saturday.  Decem¬ 
ber — 1st  Saturday  and  De- 
1  cember  31  st.  January — 1  st. 

Elizabeth  River,  Southern 

Branch,  Norfolk,  VA,  Safety 
Zone. 

11 . 

July — 3rd  Saturday  . 

John  H.  Kerr  Reservoir,  Clarks¬ 
ville,  VA,  Safety  Zone. 

All  waters  of  the  Atlantic  Ocean  in  an  area  bound  by  the  fol¬ 
lowing  points:  latitude  38°19'39.9"  N,  longitude  075°05'03.2" 
W;  thence  to  latitude  38°19'36.7"  N,  longitude  075°04'53.5"  W; 
thence  to  latitude  38°19'45.6"  N,  longitude  075°04'49.3"  W; 
thence  to  latitude  38°19'49.1"  N,  longitude  075°05'00.5"  W; 
thence  to  point  of  origin.  The  size  of  the  safety  zone  extends 
approximately  300  yards  offshore  from  the  fireworks  launch 
area  located  at  the  high  water  mark  on  the  beach. 

All  waters  of  Isle  of  Wight  Bay  within  a  350  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  38°22'32"  N, 
longitude  075°04'30"  W. 


All  waters  of  Assawoman  Bay  within  a  360  yard  radius  of  the 
fireworks  launch  location  on  the  pier  at  the  West  end  of 
Northside  Park,  in  approximate  position  latitude  38°25'57.6"  N, 
longitude  075°03'55.8"  W. 

All  waters  of  the  Broad  Bay  within  a  400  yard  radius  of  the  fire¬ 
works  display  in  approximate  position  latitude  36°52'7"  N,  lon¬ 
gitude  076°C)0'23"  W,  located  on  the  shoreline  near  the  Cava¬ 
lier  Golf  and  Yacht  Club,  Virginia  Beach,  Virginia. 

All  waters  of  the  York  River  near  West  Point,  VA  within  a  400 
yard  radius  of  the  fireworks  display  located  in  approximate  po¬ 
sition  latitude  37°31'25"  N,  longitude  076°47'19"  W. 

All  waters  of  the  York  River  within  a  400  yard  radius  of  the  fire¬ 
works  display  in  approximate  position  latitude  37°14'14"  N, 
longitude  076“30'02"  W,  located  near  Yorktown,  Virginia. 

All  waters  of  the  James  River  within  a  325  yard  radius  of  the  fire¬ 
works  barge  in  approximate  position  latitude  36°58'30"  N,  lon¬ 
gitude  076°26'19"  W,  located  in  the  vicinity  of  the  Newport 
News  Shipyard,  Newport  News,  Virginia. 

All  waters  of  the  Chesapeake  Bay  within  a  400  yard  radius  of  the 
fireworks  display  located  in  position  latitude  36°57'21"  N,  lon¬ 
gitude  076°15'00"  W,  located  near  Ocean  View  Fishing  Pier. 

All  waters  of  the  Chesapeake  Bay  400  yard  radius  of  the  fire¬ 
works  display  in  approximate  position  latitude  36°55'02"  N, 
longitude  076°03'27"  W,  located  at  the  First  Landing  State 
Park  at  Virginia  Beach,  Virginia. 

All  waters  of  the  Elizabeth  River  Southern  Branch  in  an  area 
bound  by  the  following  points:  latitude  36°50'54.8"  N,  longitude 
076°18'10.7"  W;  thence  to  latitude  36°517.9"  N,  longitude 
076°18'01"  W;  thence  to  latitude  36°50'45.6"  N,  longitude 
076°17'44.2"  W;  thence  to  latitude  36°50'29.6"  N,  longitude 

076°17'23.2"  W;  thence  to  latitude  36°50'7.7"  N,  longitude 

076°17'32.3"  W;  thence  to  latitude  36°49'58"  N,  longitude 

076°17'28.6"  W;  thence  to  latitude  36°49'52.6"  N,  longitude 

076°17'43.8"  W;  thence  to  latitude  36°50'27.2"  N,  longitude 

076°17'45.3"  W  thence  to  the  point  of  origin. 

All  waters  of  John  H.  Kerr  Reservoir  within  a  400  yard  radius  of 
approximate  position  latitude  36°37'5T'  N,  longitude 
078°32'50"  W,  located  near  the  center  span  of  the  State  Route 
1 5  Highway  Bridge. 
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No. 

Date 

Location 

Regulated  area 

12 . 

May,  June,  July,  August,  Sep¬ 
tember,  October — every 

Wednesday,  Friday,  Saturday 
and  Sunday.  July  4th. 

North  Atlantic  Ocean,  Virginia 
Beach,  VA,  Safety  Zone  A. 

All  waters  of  the  Atlantic  Ocean  within  a  1000  yard  radius  of  the 
center  located  near  the  shoreline  at  approximate  position  lati¬ 
tude  36°51'12"  N,  longitude  075°58'06"  W,  located  off  the 
beach  between  17th  and  31st  streets. 

13 . 

September — last  Saturday  or 
October — 1  st  Saturday. 

North  Atlantic  Ocean,  VA 
Beach,  VA,  Safety  Zone  B. 

All  waters  of  the  Atlantic  Ocean  within  a  350  yard  radius  of  ap¬ 
proximate  position  latitude  36°50'35''  N,  longitude  075°58'09" 
W,  located  on  the  14th  Street  Fishing  Pier. 

14 . 

Friday,  Saturday,  Sunday  and 
Monday — Labor  Day  Week¬ 
end. 

North  Atlantic  Ocean,  VA 
Beach,  VA,  Safety  Zone  C. 

All  waters  of  the  Atlantic  Ocean  within  a  350  yard  radius  of  ap¬ 
proximate  position  latitude  36°49'55''  N,  longitude  075°58'00" 
W,  located  off  the  beach  between  2nd  and  6th  streets. 

15 . 

July  4th . 

Nansemond  River,  Suffolk,  VA, 
Safety  Zone. 

All  waters  of  the  Nansemond  River  within  a  350  yard  radius  of 
approximate  position  latitude  36°44'27''  N,  longitude 
076°34'42"  W,  located  near  Constant’s  Wharf  in  Suffolk,  VA. 

16 . 

February — 4th  Saturday.  July 
4th. 

Chickahominy  River,  Williams¬ 
burg,  VA,  Safety  Zone. 

All  waters  of  the  Chickahominy  River  within  a  400  yard  radius  of 
the  fireworks  display  in  approximate  position  latitude  37°14'50" 
N,  longitude  076°52'17"  W,  near  Barrets  Point,  Virginia. 

17 . 

July — 3rd,  4th  and  5th  . 

Great  Wicomico  River,  Mila,  VA, 
Safety  Zone. 

All  waters  of  the  Great  Wicomico  River  located  within  a  420  foot 
radius  of  the  fireworks  display  at  approximate  position  latitude 
37°50'31"  N,  longitude  076°19'42"  W  near  Mila,  Virginia. 

18 . 

July — 1st  Friday,  Saturday  and 
Sunday. 

Cockrell's  Creek,  Reedville,  VA, 
Safety  Zone. 

All  waters  of  Cockrell's  Creek  located  within  a  420  foot  radius  of 
the  fireworks  display  at  approximate  position  latitude  37°49'54'’ 
N,  longitude  076°16'44"  W  near  Reedville,  Virginia. 

19 . 

May— last  Sunday . 

James  River,  Richmond,  VA, 
Safety  Zone. 

All  waters  of  the  James  River  located  within  a  420  foot  radius  of 
the  fireworks  display  at  approximate  position  latitude 
37°31'13.1"  N,  longitude  077'^25'07.84"  W  near  Richmond,  Vir¬ 
ginia. 

20 . 

June — last  Saturday . 

Rappahannock  River, 

Tappahannock,  VA,  Safety 
Zone. 

All  waters  of  the  Rappahannock  River  located  within  a  400  foot 
radius  of  the  fireworks  display  at  approximate  position  latitude 
37°55'12.0"  N,  longitude  076'49'12.0''  W  near  Tappahannock, 
Virginia. 

21 . 

July  4th . 

Cape  Charles  Harbor,  Cape 
Charles,  VA,  Safety  Zone. 

1 

All  waters  of  Cape  Charles  Harbor  located  within  a  375  foot  ra¬ 
dius  of  the  fireworks  display  at  approximate  position  latitude 
37°15'46.5"  N,  longitude  076"0T30.3"  W  near  Cape  Charles, 
Virginia. 

22 . 

July  4th . 

1  Pagan  River,  Smithfield,  VA, 
Safety  Zone. 

j  All  waters  of  the  Pagan  River  located  within  a  420  foot  radius  of 

1  the  fireworks  display  at  approximate  position  latitude 
36°59'18.0"  N,  longitude  076'37'45.0"  W  near  Smithfield,  Vir¬ 
ginia. 

23 . 

July  4th . 

Sandbridge  Shores,  Virginia 
i  Beach,  VA,  Safety  Zone. 

All  waters  of  Sandbridge  Shores  located  within  a  300  foot  radius 
of  the  fireworks  display  at  approximate  position  latitude 
36"^43'24.9"  N,  longitude  075°56'24.9"  W  near  Virginia  Beach, 

1  Virginia. 

24 . 

I  July  4th . 

i 

j  Chesapeake  Bay,  Virginia 
!  Beach,  VA,  Safety  Zone. 

! 

All  waters  of  Chesapeake  Bay  located  within  a  600  foot  radius  of 
the  fireworks  display  at  approximate  position  latitude 

1  36°54'58.18"  N,  longitude  076'06'44.3"  W  near  Virginia 

Beach,  Virginia. 

(d.)  Coast  Guard  Sector  North  Carolina — COTP  Zone 


1 . 

July  4th.  October — 1st  Saturday 

Morehead  City  Harbor  Channel, 
NC,  Safety  Zone. 

All  waters  of  the  Morehead  City  Harbor  Channel  that  fall  within  a 
360  yard  radius  of  latitude  34°43'01"  N,  longitude  076’42'59.6" 
W,  a  position  located  at  the  west  end  of  Sugar  Loaf  Island, 
NC. 

All  waters  of  the  Cape  Fear  River  within  an  area  bound  by  a  line 

2 . 

April — 2nd  Saturday.  July  4th. 

Cape  Fear  River,  Wilmington, 

August — 3rd  Monday.  Octo¬ 
ber — 1st  Saturday. 

NC,  Safety  Zone. 

drawn  from  the  following  points:  latitude  34°13'54"  N,  longitude 
077°57'06"  W;  thence  northeast  to  latitude  34°13'57"  N,  lon¬ 
gitude  077'’57'05"  W;  thence  north  to  latitude  34°14'1 1"  N,  lon¬ 
gitude  077°57'07"  W;  thence  northwest  to  latitude  34"'14'22" 
N,  longitude  077“57'19"  W;  thence  east  to  latitude  34°14'22" 
N,  longitude  077"57'06"  W;  thence  southeast  to  latitude 
34°14'07"  N,  longitude  077°57'00"  W;  thence  south  to  latitude 
34°13'54"  N,  longitude  077=56'58"  W;  thence  to  the  point  of 
origin,  located  approximately  500  yards  north  of  Cape  Fear 
Memorial  Bridge. 

3 . 

July — 1st  Saturday  and  July  4th 

Green  Creek  and  Smith  Creek, 
Oriental,  NC,  Safety  Zone. 

All  waters  of  Green  Creek  and  Smith  Creek  that  fall  within  a  300 
yard  radius  of  the  fireworks  launch  site  at  latitude  35°0T29.6" 
N,  longitude  076'’42'10.4"  W,  located  near  the  entrance  to  the 
Neuse  River  in  the  vicinity  of  Oriental,  NC. 

4 . 

July  4th . 

Pasquotank  River,  Elizabeth 
City,  NC,  Safety  Zone. 

All  waters  of  the  Pasquotank  River  within  a  300  yard  radius  of 
the  fireworks  launch  barge  in  approximate  position  latitude 
36°17'47"  N,  longitude  076°12'17"  W,  located  approximately 
400  yards  north  of  Cottage  Point,  NC. 
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No. 

Date 

Location 

Regulated  area 

5 . 

July  4th,  or  July  5th  . 

Currituck  Sound,  Corolla,  NC, 
Safety  Zone. 

All  waters  of  the  Currituck  Sound  within  a  300  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  36"22'23.8"  N, 
longitude  075°49'56.3"  W. 

6 . 

July  4th.  November — 3rd  Satur¬ 
day. 

Middle  Sound,  Figure  Eight  Is¬ 
land,  NC,  Safety  Zone. 

All  waters  of  the  Figure  Eight  Island  Causeway  Channel  from 
latitude  34'’16'32"  N,  longitude  077°45'32"  W,  thence  east 
along  the  marsh  to  a  position  located  at  latitude  34°16'19"  N, 
longitude  077'’44'55"  W,  thence  south  to  the  causeway  at  po¬ 
sition  latitude  34°16'16"  N,  longitude  077°44'58"  W,  thence 
west  along  the  shoreline  to  position  latitude  34°16'29"  N,  lon¬ 
gitude  077“45'34"  W,  thence  back  to  the  point  of  origin. 

7 . 

June — 2nd  Saturday.  July  4th  ... 

Pamlico  River,  Washington,  NC, 
Safety  Zone. 

All  waters  of  Pamlico  River  and  Tar  River  within  a  300  yard  ra¬ 
dius  of  latitude  35°32'25"  N,  longitude  077°03'42"  W,  a  posi¬ 
tion  located  on  the  southwest  shore  of  the  Pamlico  River, 
Washington,  NC 

8 . 

July  4th . . . 

Neuse  River,  New  Bern,  NC, 
Safety  Zone. 

All  waters  of  the  Neuse  River  within  a  360  yard  radius  of  the  fire¬ 
works  barge  in  approximate  position  latitude  35'  06'07.1"  N, 
longitude  077°01'35.8"  W;  located  420  yards  north  of  the  New 
Bern,  Twin  Span,  high  rise  bridge. 

9 . 

July  4th . 

Edenton  Bay,  Edenton,  NC, 
Safeiy  Zone. 

All  waters  within  a  300  yard  radius  of  position  latitude  36'03'04" 
N,  longitude  076°36'18"  W,  approximately  150  yards  south  of 
the  entrance  to  Queen  Anne  Creek,  Edenton,  NC. 

10 . 

July  4th.  November — Saturday 
follovi/ing  Thanksgiving. 

Motts  Channel;  Banks  Channel, 
Wrightsville  Beach,  NC,  Safe¬ 
ty  Zone. 

All  waters  of  Motts  Channel  within  a  500  yard  radius  of  the  fire¬ 
works  launch  site  in  approximate  position  latitude  34°12'29"  N, 
longitude  077°48'27"  W,  approximately  560  yards  south  of  Sea 
Path  Marina,  Wrightsville  Beach,  NC. 

11 . 

July  4th . 

Cape  Fear  River,  Southport, 
NC,  Safety  Zone. 

All  waters  of  the  Cape  Fear  River  within  a  600  yard  radius  of  the 
fireworks  barge  in  approximate  position  latitude  33°54'40"  N, 
longitude  078°01'18"  W,  approximately  700  yards  south  of  the 
waterfront  at  Southport,  NC. 

12 . 

July  4th . 

. 

Big  Foot  Slough,  Ocracoke,  NC, 
Safety  Zone. 

All  waters  of  Big  Foot  Slough  within  a  300  yard  radius  of  the  fire¬ 
works  launch  site  in  approximate  position  latitude  35°06'54"  N, 
i  longitude  075°59'24"  W,  approximately  100  yards  west  of  the 
j  Silver  Lake  Entrance  Channel  at  Ocracoke,  NC. 

13 . 

j  August — 1st  Tuesday . 

i 

1 

! 

j  New  River,  Jacksonville,  NC, 
Safety  Zone. 

All  waters  of  the  New  River  within  a  300  yard  radius  of  the  fire¬ 
works  launch  site  in  approximate  position  latitude  34°44'45"  N, 

1  longitude  077°26'18"  W,  approximately  one  half  mile  south  of 

1  the  Hwy  17  Bridge,  Jacksonville,  North  Carolina. 

14 . 

1  July  4th . 

i 

Pantego  Creek,  Belhaven,  NC, 
Safety  Zone. 

All  waters  on  the  Pantego  Creek  within  a  600  foot  radius  of  the 
!  launch  site  on  land  at  position  35°32'35"  N,  076°37'46"  W. 

Dated:  April  25,  2013. 

Steven  H.  Ratti, 

Rear  Admiral,  U.  S.  Coast  Guard, 
Commander,  Fifth  Coast  Guard  District. 
|FR  Doc.  2013-12031  Filed  5-20-13;  8:45  am] 

BILLING  CODE  911(>-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-201 3-0356] 

Drawbridge  Operation  Regulations; 
Merrimack  River,  Haverhill  and  West 
Newbury,  MA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulation  governing 
the  operation  of  the  Rocks  Village 


Bridge,  mile  12.6,  across  the  Merrimack 
River  between  Haverhill  and  West 
Newbury,  Massachusetts.  The  deviation 
is  necessary  to  facilitate  bridge 
rehabilitation  and  repairs.  This 
deviation  allows  the  bridge  to  remain  in 
the  closed  position  for  5  days. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  June  3,  2013  through  4  p.m. 
on  June  7,  2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-201 3- 
0356  and  are  available  online  at 

regulations. gov,  inserting  USCG- 
2013-0356  in  the  “Keyword”  and  then 
clicking  “Search”.  They  are  also 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility  (M-30), 
U.S.  Department  of  Transportation, 

West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 


email  Mr.  John  McDonald,  Project 
Officer,  First  Coast  Guard  District, 

John.  w. mcdonaId@uscg.mil  or  telephone 
(617J  223-8364.  If  you  have  questions 
on  viewing  the  docket,  call  Barbara 
Hairston,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 

SUPPLEMENTARY  INFORMATION:  The  Rocks 
Village  Bridge,  across  the  Merrimack 
River,  mile  12.6,  between  Haverhill  and 
West  Newbury,  Massachusetts,  has  a 
vertical  clearance  in  the  closed  position 
of  17  feet  at  mean  high  water  and  23  feet 
at  mean  low  water.  The  drawbridge 
operation  regulations  are  listed  at  33 
CFR  117.605(cJ. 

The  waterway  is  predominantly 
transited  by  small  recreational  vessels  at 
the  location  of  the  Rocks  Village  Bridge. 

The  bridge  is  required  to  open  upon 
a  two  hour  advance  notice  as  a  result  of 
infrequent  requests  to  open  the  draw. 

The  owner  of  the  bridge, 
Massachusetts  Department  of 
Transportation,  requested  a  temporary 
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deviation  from  the  regulations  to 
facilitate  bridge  rehabilitation, 
replacement  of  the  highway  deck  on  the 
swing  span. 

Under  this  temporary  deviation  the 
bridge  may  remain  in  the  closed 
position  from  7  a.m.  on  June  3,  2013 
through  4  p.m.  on  June  7,  2013.  Vessels 
that  can  pass  under  the  closed  draw 
may  do  so  at  all  times. 

In  accordance  with  33  CFR  117.35(e), 
the  bridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  designated  time  period.  This 
deviation  from  the  operating  regulations 
is  authorized  under  33  CF’R  117.35. 

Dated:  May  9;  2013. 

Gary  Kassof, 

Bridge  Program  Manager,  First  Coast  Guard 
District. 

IFR  Doc.  2013-12029  Filed  5-20-13;  8:45  am) 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-201 3-0375] 

Drawbridge  Operation  Regulation;  New 
Jersey  Intracoastal  Waterway  (NJICW), 
Atlantic  City,  NJ 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  deviation  from 
drawbridge  regulations. 

SUMMARY:  The  Coast  Guard  has  issued  a 
temporary  deviation  from  the  operating 
schedules  that  govern  the  Route  30/ 
Absecon  Boulevard  Bridge  across  Beach 
Thorofare,  NJICW  mile  67.2  and  the 
US40-322  (Albany  Avenue)  across 
Inside  Thorofare,  NJICW  mile  70.0,  both 
at  Atlantic  City,  NJ.  This  deviation 
allows  the  drawbridges  to  remain 
closed-to-navigation  to  accommodate 
the  free  movement  of  vehicles  during 
the  re-scheduled  2013  Atlantic  City  Air 
Show. 

DATES:  This  deviation  is  effective  on 
Wednesday  June  26,  2013,  from  9  a.m. 
until  12  noon  and  again  from  3  p.m. 
until  6  p.m. 

ADDRESSES:  The  docket  for  this 
deviation,  USCC^2013-0375,  is 
available  at  http://www.reguIations.gov. 
Type  the  docket  number  in  the 
“SEARCH”  box  and  click  “SEARCH”. 
Click  on  Open  Docket  Folder  on  the  line 
associated  with  this  deviation.  You  may 
also  visit  the  Docket  Management 
Facility  (M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 


Avenue  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  Terrance  Knowles,  Environmental 
Protection  Specialist,  Fifth  Coast  Guard 
District:  telephone  757-398-6587,  email 
Terrance.A.Knowles@uscg.mil.  If  you 
have  questions  on  viewing  the  docket, 
call  Barbara  Hairston,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION:  The  New 

Jersey  Department  of  Transportation 
requested  a  temporary  deviation  from 
the  current  operating  regulations  of  the 
Route  30/Absecon  Boulevard  Bridge 
across  Beach  Thorofare,  NJICW  mile 
67.2  and  the  US40-322  (Albany 
Avenue)  across  Inside  Thorofare,  NJICW 
mile  70.0,  both  at  Atlantic  City,  NJ.  The 
temporary  deviation  has  been  requested 
to  ensure  the  safety  of  the  heavy 
numbers  of  pedestrians  and  vehicular 
traffic  that  would  be  transiting  over  the 
bridges  for  the  re-scheduled  air  show  at 
Bader  Field  located  within  the  city 
limits.  Under  this  temporary  deviation, 
both  bridges  will  be  closed,  effective  on 
Wednesday  June  26,  2013,  from  9  a.m. 
until  12  noon  and  again  from  3  p.m. 
until  6  p.m.  Between  12  noon  and  3 
p.m.  on  Wednesday  June  26,  2013  both 
bridges  will  return  to  their  regular 
operating  schedules. 

Route  30/Absecon  Boulevard  Bridge 

The  current  operating  regulation  for 
the  Route  30/Absecon  Boulevard  Bridge 
across  Beach  Thorofare  is  outlined  at  33 
CFR  117.733(e)  which  requires  that  the 
bridge  shall  open  on  signal  if  at  least 
four  hours  of  notice  is  given;  except  that 
from  April  1  through  October  31,  from 
7  a.m.  to  11  p.m.,  the  draw  need  only 
open  on  the  hour;  on  July  4,  the  draw 
need  not  open  from  9:40  p.m.  until 
11:15  p.m.  to  accommodate  the  annual 
July  4th  fireworks  show.  Should 
inclement  weather  prevent  the  fireworks 
event  from  taking  place  as  planned,  the 
draw  need  not  open  from  9:40  p.m.  until 
11:15  p.m.  on  July  5th  to  accommodate 
the  annual  July  4th  fireworks  show;  and 
on  the  third  or  fourth  Wednesday  of 
August  the  draw  will  open  every  two 
hours  on  the  hour  from  10  a.m.  until  4 
p.m.  and  need  not  open  from  4  p.m. 
until  8  p.m.  to  accommodate  the  annual 
Air  Show.  In  the  closed  position  to 
vessels,  the  vertical  clearance  for  this 
bascule-type  bridge  is  20  feet,  above 
mean  high  water. 

US40-322  (Albany  Avenue)  Bridge 

The  current  operating  regulation  for 
the  US40-322  (Albany  Avenue)  Bridge 


across  Inside  Thorofare  is  outlined  at  33 
CFR  117.733(f)  shall  open  on  signal 
except  that  year-round,  from  11  p.m.  to 
7  a.m.;  and  from  November  1  through 
March  31  from  3  p.m.  to  11  p.m.,  the 
draw  need  only  open  if  at  least  four 
hours  notice  is  given;  from  June  1 
through  September  30,  from  9  a.m.  to  4 
p.m.  and  from  6  p.m.  to  9  p.m.,  the  draw 
need  only  open  on  the  hour  and  half 
hour;  and  from  4  p.m.  to  6  p.m.,  the 
draw  need  not  open:  on  July  4,  the  draw 
need  not  open  from  9:40  p.m.  until 
11:15  p.m.,  to  accommodate  the  annual 
July  4th  fireworks  show.  Should 
inclement  weather  prevent  the  fireworks 
event  from  taking  place  as  planned,  the 
draw  need  not  open  from  9:40  p.m.  until 
11:15  p.m.  on  July  5th  to  accommodate 
the  annual  July  4th  fireworks  show;  and 
on  the  third  or  fourth  Wednesday  of 
August,  the  draw  will  open  every  two 
hours  on  the  hour  from  10  a.m.  until  4 
p.m.  and  need  not  open  from  4  p.m. 
until  8  p.m.  to  accommodate  the  annual 
Air  Show.  In  the  closed  position  to 
vessels,  the  vertical  clearance  for  this 
bascule-type  bridge  is  10  feet,  above 
mean  high  water. 

The  majority  of  the  vessels  that  transit 
the  bridges  this  time  of  the  year  are 
recreational  boats.  Vessels  able  to  pass 
through  the  bridges  in  the  closed 
positions  may  do  so  at  anytime.  Both 
bridges  will  be  able  to  open  for 
tmiergencies.  The  Atlantic  Ocean  is  an 
alternate  route  for  ves.sels  unable  to  pass 
through  the  bridges  in  closed  positions. 
The  Coast  Guard  will  also  inform  the 
users  of  the  waterways  through  our 
Local  and  Broadcast  Notices  to  Mariners 
of  the  closure  periods  for  the  bridge  so 
that  vessels  can  arrange  their  transits  to 
minimize  any  impact  caused  by  the 
temporary  deviation. 

in  accordance  with  33  CF’R  117.35(e), 
the  drawbridges  must  return  to  their 
regular  operating  schedules 
immediately  at  the  end  of  the 
designated  time  period.  This  deviation 
from  the  operating  regulations  is 
authorized  under  33  CFR  117.35. 

Dated:  May  10,  2013. 

Waverly  W.  Gregory,  Jr., 

Bridge  Program  Manager.  Fifth  Coast  Guard 
District. 

IFR  Doc.  2013-12028  Filed  5-20-1.3:  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-201 3-0348] 

Drawbridge  Operation  Regulation;  New 
Jersey  Intracoastal  Waterway  (NJICW), 
Atlantic  City,  NJ 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  deviation  from 
drawbridge  regulations. 

SUMMARY:  The  Coast  Guard  has  issued  a 
temporary  deviation  from  the  operating 
schedules  that  govern  the  Route  30/ 
Absecon  Boulevard  Bridge  across  Beach 
Thorofare,  NJICW  mile  67.2  and  the 
US40-322  (Albany  Avenue)  across 
Inside  Thorofare,  NJICW  mile  70.0,  both 
at  Atlantic  City,  NJ.  This  deviation 
allows  the  drawbridges  to  remain 
closed-to-navigation  to  accommodate 
the  free  movement  of  vehicles  during 
the  2013  Vet  Rock  Concert. 

OATES:  This  deviation  is  effective  from 
8  a.m.,_on  Saturday  June  1,  2013  until 
1  a.m.,  on  Sunday  June  2,  2013. 
ADDRESSES:  The  docket  for  this 
deviation,  USCG-2013-0348  is  available 
at  http://www.regulations.gov .  Type  the 
docket  number  in  the  “SEARCH”  box 
and  click  “SEARCH.”  Click  on  Open 
Docket  Folder  on  the  line  associated 
with  this  deviation.  You  may  also  visit ' 
the  Docket  Management  Facility  (M-30), 
U.S.  Department  of  Transportation, 

West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  Terrance  Knowles,  Environmental 
Protection  Specialist,  Fifth  Coast  Guard 
District;  telephone  757-398-6587,  email 
Terrance.A.Knowles@uscg.mil.  If  you 
have  questions  on  viewing  the  docket, 
call  Barbara  Hairston,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION:  The  New 

Jersey  Department  of  Transportation 
requested  a  temporary  deviation  from 
the  current  operating  regulations  of  the 
Route  30/Absecon  Boulevard  Bridge 
across  Beach  Thorofare,  NJICW  mile 
67.2  and  the  US40-322  (Albany 
Avenue)  across  Inside  Thorofare,  NJICW 
mile  70.0,  both  at  Atlantic  City,  NJ.  The 
temporary  deviation  has  been  requested 
to  ensure  the  safety  of  the  heavy 
numbers  of  pedestrians  and  vehicular 
traffic  that  would  be  transiting  over  the 


bridges  for  the  Vet  Rock  Concert  at 
Bader  Field  located  within  the  city 
limits.  Under  this  temporary  deviation 
both  drawbridges  will  be  closed  to 
vessels,  from  8  a.m.  until  11  a.m.  on 
Saturday  June  1,  2013  and  again  from  10 
p.m.,  on  Saturday  June  1,  2013  until  1 
a.m.,  on  Sunday  June  2,  2013.  From  11 
a.m.  to  10  p.m.,  on  Saturday  June  1, 

2013  the  drawbridges  need  only  open 
on  the  hour. 

Route  30/Absecon  Boulevard  Bridge 

The  current  operating  regulation  for 
the  Route  30/Absecon  Boulevard  Bridge 
across  Beach  Thorofare  is  outlined  at  33 
CFR  117.733(e)  which  requires  that  the 
bridge  shall  open  on  signal  if  at  least 
four  hours  of  notice  is  given;  except  that 
from  April  1  through  October  31,  from 
7  a.m.  to  11  p.m.,  the  draw  need  only 
open  on  the  hour;  on  July  4,  the  draw 
need  not  open  from  9:40  p.m.  until 
11:15  p.m.  to  accommodate  the  annual 
July  4th  fireworks  show.  Should 
inclement  weather  prevent  the  fireworks 
event  from  taking  place  as  planned,  the 
draw  need  not  open  from  9:40  p.m.  until 
11:15  p.m.  on  July  5th  to  accommodate 
the  annual  July  4th  fireworks  show;  and 
on  the  third  or  fourth  Wednesday  of 
August  the  draw  will  open  every  two 
hours  on  the  hour  from  10  a.m.  until  4 
p.m.  and  need  not  open  from  4  p.m. 
until  8  p.m.  to  accommodate  the  annual 
Air  Show  Jin  the  closed  position  to 
vessels,  the  vertical  clearance  for  this 
bascule-type  bridge  is  20  feet,  above 
mean  high  water. 

US40-322  (Albany  Avenue)  Bridge 

The  current  operating  regulation  for 
the  US40-322  (Albany  Avenue)  Bridge 
across  Inside  Thorofare  is  outlined  at  33 
CFR  117.733(f)  shall  open  on  signal 
except  that  year-round,  from  11  p.m.  to 
7  a.m.;  and  from  November  1  through 
March  31  from  3  p.m.  to  11  p.m.,  the 
draw  need  only  open  if  at  least  four 
hours  notice  is  given;  from  June  1 
through  September  30,  from  9  a.m.  to  4 
p.m.  and  from  6  p.m.  to  9  p.m.,  the  draw 
need  only  open  on  the  hour  and  half 
hour;  and  from  4  p.m.  to  6  p.m.,  the 
draw  need  not  open;  on  July  4,  the  draw 
need  not  open  from  9:40  p.m.  until 
11:15  p.m.,  to  accommodate  the  annual 
July  4th  fireworks  show.  Should 
inclement  weather  prevent  the  fireworks 
event  from  taking  place  as  planned,  the 
draw  need  not  open  from  9:40  p.m.  until 
11:15  p.m.  on  July  5th  to  accommodate 
the  annual  July  4th  fireworks  show;  and 
on  the  third  or  fourth  Wednesday  of 
August,  the  draw  will  open  every  two 
hours  on  the  hour  from  10  a.m.  until  4 
p.m.  and  need  not  open  from  4  p.m. 
until  8  p.m.  to  accommodate  the  annual 
Air  Show.  In  the  closed  position  to 


vessels,  the  vertical  clearance  for  this 
bascule-type  bridge  is  10  feet,  above 
mean  high  water. 

The  majority  of  the  vessels  that  transit 
the  bridges  this  time  of  the  year  are 
recreational  boats.  Vessels  able  to  pass 
through  the  bridges  in  the  closed 
positions  may  do  so  at  anytime.  Both 
bridges  will  be  able  to  open  for 
emergencies.  The  Atlantic  Ocean  is  an 
alternate  route  for  vessels  unable  to  pass 
through  the  bridges  in  closed  positions. 
The  Coast  Guard  will  also  inform  the 
users  of  the  waterways  through  our 
Local  and  Broadcast  Notices  to  Mariners 
of  the  closure  periods  for  the  bridge  so 
that  vessels  can  arrange  their  transits  to 
minimize  any  impact  caused  by  the 
temporary  deviation. 

In  accordance  with  33  CFR  117.35(e), 
the  drawbridges  must  return  to  its 
regular  operating  schedules 
immediately  at  the  end  of  the 
designated  time  period.  This  deviation 
from  the  operating  regulations  is 
authorized  under  33  CFR  117.35. 

Dated:  May  7,  2013. 

Waverly  W.  Gregory,  Jr,, 

Bridge  Program  Manager,  Fifth  Coast  Guard 
District. 

[FR  Doc.  2013-12027  Filed  5-20-13;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  Number  USCG-201 2-0394] 

RIN  1625-AA11 

Regulated  Navigation  Area;  Waldo- 
Hancock  Bridge  Demolition, 

Penobscot  River,  Between  Prospect 
and  Verona,  ME 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  United  States  Coast 
Guard  is  establishing  a  regulated 
navigation  area  (RNA)  on  the  navigable 
waters  of  the  Penobscot  River  between 
Prospect  and  Verona,  ME,  under  and 
surrounding  the  Waldo-Hancock  Bridge 
in  order  to  facilitate  the  removal  of  the 
trusses,  cables,  and  towers  of  the  Waldo- 
Hancock  Bridge.  This  temporary  final 
rule  (TFR)  is  necessary  to  provide  for 
the  safety  of  life  on  the  navigable  waters 
during  bridge  demolition  operations 
which  include  hot  work  and  heavy  lift 
operations.  This  rule  implements 
certain  safety  measures,  including  speed 
restrictions  and  the  temporary 
suspension  of  vessel  traffic,  during 
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demolition  operations  that  could  be 
hazardous  to  nearby  vessels. 

DATES:  This  rule  is  effective  with  actual 
notice  on  May  10,  2013  through  April 
30,  2014.  This  rule  is  effective  in  the 
CFR  on  May  21,  2013  through  April  30, 
2014. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [USCG- 
2012-0394].  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.regulations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  or  email  Ensign  Elizabeth  V. 
Morris,  Waterways  Management 
Division,  Coast  Guard  Sector  Northern 
New  England,  telephone  207-767-0398, 
email  Elizabeth.V.Morris@uscg.mil  or 
BMC  Craig  D.  Lapiejko,  First  Coast 
Guard  District,  telephone  617-223- 
8351,  email  Craig.D.Lapiejko@uscg.mil. 
If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Barbara  Hairston,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

COTP  Captain  of  the  Port 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

RNA  Regulated  Navigation  Area 

TFR  Temporary  Final  Rule 

A.  Regulatory  History  and  Information 

On  July  16,  2012  the  Coast  Guard 
provided  the  public  with  prior  notice 
and  opportunity  to  comment  when  it 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Regulated 
Navigation  Area;  Original  Waldo- 
Hancock  Bridge  Removal,  Penobscot 
River,  Bucksport,  ME,  in  the  Federal 
Register  (77  FR  41717).  No  comments 
were  received.  This  TFR  is  the 
outgrowth  of  that  NPRM.  As  compared 
to  the  NPRM,  Coast  Guard  seeks  only  to 
adjust  the  dates  of  the  originally 
proposed  RNA  so  as  to  account  for  the 
delay  in  demolition  efforts  as  reported 
by  The  Maine  Department  of 
Transportation.  This  adjustment  does 
not  substantially  change  the  intent  of 
the  RNA  and  does  not  necessitate  a  new 


comment  period.  In  addition,  the  Coast 
Guard  has  determined  there  is  a  public 
safety  need  to  enforce  this  regulation 
during  the  demolition  activities,  which 
may  begin  fewer  than  30  days  after 
publication  in  the  Federal  Register.  For 
this  reason,  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  fewer  than  30  days  after 
publication  in  the  Federal  Register 
under  5  U.S.C.  553(d)(3). 

B.  Basis  and  Purpose 

Under  the  Ports  and  Waterways  Safety 
Act,  the  Coast  Guard  has  the  authority 
to  establish  RNAs  in  defined  water  areas 
that  are  determined  to  have  hazardous 
conditions  and  in  which  vessel  traffic 
can  be  regulated  in  the  interest  of  safety. 
See  33  U.S.C.  1231  and  Department  of 
Homeland  Security  Delegation  No. 
0170.1. 

The  purpose  of  this  proposed  rule  is 
to  ensure  the  safe  transit  of  vessels  in 
the  area,  and  to  protect  all  persons, 
vessels,  and  the  marine  environment 
during  demolition  operations  of  the 
original  Waldo-Hancock  Bridge. 

C.  Discussion  of  the  Final  Rule 

The  removal  of  the  Waldo-Hancock 
Bridge  involves  large  machinery  and 
construction  vessel  operations  above 
and  in  the  navigable  waters  of  the 
Penobscot  River.  The  ongoing 
operations  are,  by  their  nature, 
hazardous  and  pose  risks  both  to 
recreational  and  commercial  traffic  as 
well  as  to  the  construction  crew.  In 
order  to  mitigate  the  inherent  risks 
involved  with  the  removal  of  a  bridge, 
it  is  necessary  to  control  vessel 
movement  through  the  area.  The 
purpose  of  this  TFR  is  to  ensure  the 
safety  of  waterway  users,  the  public, 
and  construction  workers  for  the 
duration  of  the  Waldo-Hancock  Bridge 
demolition.  Heavy-lift  operations  are 
sensitive  to  water  movement,  and  wake 
from  passing  vessels  could  pose 
significant  risk  of  injury  or  death  to 
construction  workers. 

In  order  to  minimize  such  unexpected 
or  uncontrolled  movement  of  water,  the 
RNA  limits  vessel  speed  and  wake  of  all 
vessels  operating  in  the  vicinity  of  the 
bridge  removal  zone.  A  five  knot  speed 
limit  and  “NO  WAKE”  zone  will  be 
enforced  in  the  vicinity  of  the  Waldo- 
Hancock  Bridge  demolition  and  will 
allow  for  the  Captain  of  the  Port  (COTP) 
to  suspend  all  vessel  traffic  for  emergent 
situations  that  pose  imminent  threat  to 
waterway  users  in  the  area.  The  RNA 
will  also  protect  vessels  desiring  to 
transit  the  area  by  ensuring  that  vessels 
are  only  permitted  to  transit  when  it  is 
safe  to  do  so. 


The  Coast-  Guard  may  close  the 
regulated  area  described  in  this  rule  to 
all  vessel  traffic  during  circumstances 
that  pose  an  imminent  threat  to 
waterway  users  operating  in  the  area. 
Complete  waterway  closures  will  be 
made  with  as  much  advanced  notice  as 
possible.  Please  note  that  specific 
closure  dates  and  times  will  be  posted 
in  the  Local  Notice  to  Mariners  and 
disseminated  via  a  Safety  Marine 
Information  Broadcast  during  each 
closure. 

The  COTP  Sector  Northern  New 
England  will  cause  notice  of 
enforcement,  suspension  of 
enforcement,  or  closure  of  this  RNA  to 
be  made  by  appropriate  means  to  ensure 
the  widest  distribution  among  the 
affected  segments  of  the  public.  Such 
means  of  notification  may  include,  but 
are  not  limited  to.  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners. 

In  addition,  the  COTP  maintains  a 
telephone  line  that  is  staffed  24  hours  a 
day,  seven  days  a  week.  The  public  can 
obtain  information  concerning 
enforcement  of  the  regulated  navigation 
area  by  contacting  Coast  Guard  Sector 
Northern  New  England  Command 
Center  at  207-767-0303. 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking.  * 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  TFR  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(5)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders. 

We  expect  the  economic  impact  of 
this  rule  to  be  minimal  because  this 
regulated  navigation  area  only  requires 
vessels  to  reduce  speed  through  a 
limited  portion  of  the  Penobscot  River, 
therefore  causing  only  a  minimal  delay 
to  a  vessel’s  transit.  In  addition,  periods 
when  the  RNA  is  closed  to  all  traffic  are 
expected  to  be  of  limited  number  and 
duration,  and  we  will  give  advance 
notice  of  such  closures. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended. 
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requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  received  zero 
comments  from  the  Small  Business 
Administration  on  this  rule.  The  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

(1)  This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  owners  or  operators  of  vessels 
intending  to  transit,  fish,  or  anchor  in 
the  vicinity  of  the  Waldo-Hancock 
Bridge. 

(2)  The  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  periods  when  the 
RNA  is  closed  to  all  traffic  are  expected 
to  be  during  seasons  of  low  traffic 
volume,  also,  vessels  will  be  required  to 
reduce  speed  through  a  limited  portion 
of  the  Penobscot  River,  and,  therefore, 
will  only  be  caused  a  minimal  delay. 
Notifications  will  include,  but  are  not 
limited  to,  the  Local  Notice  to  Mariners 
and  Broadcast  Notice  to  Mariners  to 
inform  the  public  before,  during,  and  at 
the  conclusion  of  any  RNA  enforcement 
period. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 


about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Ijy^alth 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 


does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

1 2.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
find  that  this  action  is  one  of  a  category 
of  actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  This  rule 
involves  the  establishment  of  an  RNA 
and  we  have  determined  that  this  action 
will  not  result  in  significant 
environmental  impacts.  Therefore,  it  is 
categorically  excluded  from  further 
review  under  paragraph  34(g)  of  Figure 
2-1  of  the  Commandant  Instruction.  An 
environmental  analysis  checklist 
supporting  this  determination  and  the 
Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

We  seek  any  comments  or  information 
that  may  lead  to  the  discovery  of  a 
significant  environmental  impact  from 
this  final  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 
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PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  46  U.S.C. 
Chapter  701,  50  U.S.C.  191,  195;  33  CFR 
1.05-1,  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T01-0394  to  read  as 
follows:  - 

§165.T01-0394  Regulated  Navigation 
Area;  Waldo-Hancock  Bridge  Demolition, 
Penobscot  River,  between  Prospect  and 
Verona,  ME. 

(a)  Location.  The  following  area  is  a 
Regulated  Navigation  Area  (RNA):  All 
navigable  waters  of  Penobscot  River 
between  Prospect,  ME  and  Verona,  ME, 
from  surface  to  bottom,  within  a  300 
yard  radius  of  position  44°33'38"  N, 
068°48'05"  W. 

(b)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.10,  165.11,  and  165.13 
apply  within  the  RNA. 

(2)  In  accordance  with  the  general 
regulations,  entry  into  or  movement 
within  this  zone,  during  periods  of 
enforcement,  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  Sector  Northern  New  England. 

(3)  Persons  and  vessels  may  request 
permission  to  enter  the  RNA  during 
periods  of  enforcement  by  contacting 
the  COTP  or  the  COTP’s  on-scene 
representative  on  VHF-16  or  via  phone 
at  207-767-0303. 

(4)  During  periods  of  enforcement,  a 
speed  limit  of  five  knots  will  be  in  effect 
within  the  regulated  area  and  all  vessels 
must  proceed  through  the  area  with 
caution  and  operate  in  such  a  manner  as 
to  produce  no  wake. 

(5)  During  periods  of  enforcement, 
vessels  must  compfy  with  all  directions 
given  to  them  by  the  COTP  or  the 
COTP’s  on-scene  representative.  The 
“on-scene  representative”  of  the  COTP 


is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
designated  by  the  COTP  to  act  on  the 
COTP’s  behalf.  The  on-scene 
representative  may  be  on  a  Coast  Guard 
vessel;  Maine  State  Police,  Maine 
Marine  Patrol  or  other  designated  craft; 
or  may  be  ashore  and  communicating 
with  vessels  via  VHF-FM  radio  or 
loudhailer.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation. 

(6)  During  periods  of  enforcement, 
upon  being  hailed  by  a  U.S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light  or 
other  means,  the  operator  of  the  vessel 
must  proceed  as  directed. 

(7)  All  other  relevant  regulations, 
including  but  not  limited  to  the  Rules  of 
the  Road  (33  CFR  part  84 — subchapter 
E,  Inland  Navigational  Rules)  remain  in 
effect  within  the  regulated  area  and 
must  be  strictly  followed  at  all  times. 

(c)  Enforcement  Period.  This 
regulation  is  enforceable  24  hours  a  day 
with  actual  notice  from  May  10,  2013 
through  April  30,  2014,  and  enforceable 
based  on  constructive  notice  from  May 
21,  2013  through  April  30,  2014. 

(1)  Prior  to  commencing  or 
suspending  enforcement  of  this 
regulation,  the  COTP  and  designated  on¬ 
scene  patrol  personnel  will  notify  the 
public  whenever  the  regulation  is  being 
enforced  and  whenever  enforcement  is 
lifted,  to  include  dates  and  times.  The 
means  of  notification  will  include,  but 
are  not  limited  to.  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners, 
Marine  Safety  Information  Bulletins,  or 
other  appropriate  means. 

(2)  Violations  of  this  RNA  may  be 
reported  to  the  COTP  at  207-767-0303 
or  on  VHF-Channel  16. 

Dated:  May  10,  2013. 

V.B.  Gifford, 

Captain,  U.S.  Coast  Guard,  Acting,  First  Coast 
Guard  District. 

[FR  Doc.  2013-12033  Filed  5-20-13;  8:45  am| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-201 3-0282] 

Safety  Zone;  Fireworks  Events  in 
Captain  of  the  Port  New  York  Zone 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  enforcement  of 
regulation. 

SUMMARY:  The  Coast  Guard  will  enforce 
safety  zones  in  the  Captain  of  the  Port 
New  York  Zone  on  the  specified  dates 
and  times.  This  action  is  necessary  to 
ensure  the  safety  of  vessels  and 
spectators  from  hazards  associated  with 
fireworks  displays.  During  the 
enforcement  period,  no  person  or  vessel 
may  enter  the  safety  zones  without 
permission  of  the  Captain  of  the  Port 
(COTP). 

DATES:  The  regulation  for  the  safety 
zones  described  in  33  CFR  165.160  will 
be  enforced  on  the  dates  and  times 
listed  in  the  table  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  notice,  call 
or  email  Lieutenant  Junior  Grade 
Kristopher  Resting,  Coast  Guard  Sector 
New  York;  telephone  718-354—4154, 
email  Kristopher. R.Kestingeiuscg.mil. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  will  enforce  the  safety  zones 
listed  in  33  CFR  165.160  on  the 
specified  dates  and  times  as  indicated  in 
Table  1  below.  This  regulation  was 
published  in  the  Federal  Register  on 
November  9,  2011  (76  FR  69614). 


1 .  Heritage  of  Pride  Fireworks  Display,  Pier  D,  Hudson  River  Safety  I  •  Launch  site:  A  barge  located  in  approximate  position  40-42'57.5"  N, 

Zone,  33  CFR  165.160(4.2).  j  074°01'34"  W  (NAD  1983),  approximately  375  yards  southeast  of 

I  Pier  D,  Jersey  City,  New  Jersey.  This  Safety  Zone  is  a  360-yard  ra- 
I  dius  from  the  barge. 

•  Date:  June  30,  2013. 
j  •  Time:  9:00  p.m.-10:10  p.m. 

2.  Chad  Hudson  Events  Fireworks  Display,  Pier  90,  Hudson  River  j  •  Launch  site:  A  barge  located  in  approximate  position  40'  46'11.8"  N, 

Safety  Zone,  33  CFR  165.160(3.8).  j  074°00'14.8"  W  (NAD  1983),  approximately  375  yards  west  of  Pier 

i  90,  Manhattan,  New  York.  This  Safety  Zone  is  a  360-yard  radius 

from  the  barge. 

I  •  Date:  July  14,  2013. 
i  •  Time:  22:00  p.m.-23:10  p.m. 
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Under  the  provisions  of  33  CFR 
165.160,  a  vessel  may  not  enter  the 
regulated  area  unless  given  express 
permission  from  the  COTP  or  the 
designated  representative.  Spectator 
vessels  may  transit  outside  the  regulated 
area  but  may  not  anchor,  block,  loiter  in, 
or  impede  the  transit  of  other  vessels. 
The  Coast  Guard  may  be  assisted  by 
other  Federal,  State,  or  local  law 
enforcement  agencies  in  enforcing  this 
regulation. 

This  notice  is  issued  under  authority 
of  33  CFR  165.160(a)  and  5  U.S.C. 

552(a).  In  addition  to  this  notice  in  the 
Federal  Register,  the  Coast  Guard  will 
provide  mariners  with  advanced 
notification  of  enforcement  periods  via 
the  Local  Notice  to  Mariners  and  marine 
information  broadcasts.  If  the  COTP 
determines  that  the  regulated  area  need 
not  be  enforced  for  the  full  duration 
stated  in  this  notice,  a  Broadcast  Notice 
to  Mariners  may  be  used  to  grant  general 
permission  to  enter  the  regulated  area. 

Dated:  May  6,  2013. 

G.  Loebl, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  New  York. 

IFR  Doc.  2013-12032  Filed  5-20-13;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  600 

RIN  1840-AD02 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
Amended;  Delay  of  Implementation 
Date 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Final  regulations;  delay  of 
implementation  date. 

SUMMARY:  This  document  provides  for  a 
further  delay  until  July  1,  2014,  of  the 
implementation  date  for  certain  State 
authorization  regulations  when  an 
institution’s  State  authorization  does 
not  meet  the  requirements  of  these 
regulations  by  the  earlier  delayed 
implementation  date  of  July  1,  2013. 
DATESr  The  implementation  date  is 
delayed  to  July  1,  2014,  as  discussed  in 
the  Supplementary  Information  section 
of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT; 

Sophia  McArdle,  U.S.  Department  of 
Education,  1990  K  Street  NW.,  Room 
8019,  Washington,  DC  20006-8542. 
Telephone:  (202)  219-7078  or  via  the 
Internet  at;  Sophia.McArdle@ed.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  further  delays  until  July  1, 


2014,  the  implementation  date  of  the 
changes  to  34  CFR  600.9(a)  and  (b) 

(State  authorization  regulations) 
published  in  the  Federal  Register  on 
October  29,  2010  (75  FR  66833)  when  an 
institution’s  State  authorization  does 
not  meet  the  requirements  of  these 
regulations  by  July  1,  2013.  The  October 
29,  2010,  final  regulations  provided  for 
delayed  implementation  until  July  1, 
2013,  for  institutions  in  States  that 
could  not  implement  the  changes  in 
§  600.9  prior  to  that  date  and  obtained 
from  the  State  an  explanation  of  how  a 
one-year  extension  would  permit  the 
State  to  modify  its  procedures  to  comply 
with  amended  §  600.9.  The  Department 
is  providing  this  further  extension  to 
qualifying  institutions  because  several 
States  have  notified  us  that  they  need 
additional  time  to  develop  or  complete 
processes  in  order  for  some  institutions 
to  be  able  to  comply  with  the  State 
authorization  provisions  in  §  600.9(a) 
and  (b); 

In  order  for  an  institution  that  cannot 
demonstrate  it  meets  the  State 
authorization  requirements  under  the 
Department’s  regulations  to  receive  an 
extension  until  July  1,  2014,  to 
implement  §  600.9(a)  and  (b),  the 
institution  must  obtain  from  the  State  an 
explanation  of  how  an  additional  one- 
year  extension  will  permit  the  State  to 
modify  its  procedures  to  comply  with 
amended  §  600.9.  This  explanation  must 
be  provided  to  Department  staff  upon 
request. 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotape,  or  compact  disc)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at:  www.gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  www.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  of  this  site,  you  can  limit 
your  search  to  documents  published  by 
the  Department. 


List  of  Subjects  in  34  CFR  Part  600 

Colleges  and  universities.  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Delegation  of  Authority:  The  Secretary  of 
Education  has  delegated  authority  to  Brenda 
Dann-Messier,  Assistant  Secretary  for 
Vocational  and  Adult  Education,  to  perform 
the  functions  and  duties  of  the  Assistant 
Secretary  for  Postsecondary  Education. 

Dated:  May  16,  2013. 

Brenda  Dann-Messier, 

Assistant  Secretary  for  Vocational  and  Adult 
Education,  delegated  the  authority  to  perform 
the  functions  and  duties  of  the  Assistant 
Secretary  for  Postsecondary  Education. 

[FR  Doc.  2013-12087  Filed  5-20-13;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-201 3-4)002] 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  date  of  issuance  of  the  Flood 
Insurance  Rate  Map  (FIRM)  showing 
BFEs  and  modified  BFEs  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
in  the  table  below. 

ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
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Street  SW.,  Washington,  DC  20472, 

(202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate 
Administrator  for  Mitigation  has 
resolved  any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67.  FEMA  has 
developed  criteria  for  floodplain 
management  in  floodprone  areas  in 
accordance  with  44  CFR  part  60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 


each  community.  The  BFEs  and 
modified  BFEs  are  made  final  in  the 
communities  listed  below.  Elevations  at 
selected  locations  in  each  community 
are  shown. 

National  Environmental  Policy  Act. 
This  final  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  An 
environmental  impact  assessment  has 
not  been  prepared. 

Regulatory  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  scope  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  a  regulatory 
flexibility  analysis  is  not  required. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  13132,  Federalism., 
This  final  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  13132. 


Executive  Order  12988,  Civil  Justice 
Reform.  This  final  rule  meets  the 
applicable  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows; 


Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet  | 
(NGVD)  I 

+  Elevation  in  feet  i 
(NAVD) 

#  Depth  in  feet 

Communities  affected 

above  ground 

A  Elevation  in  me¬ 
ters  (MSL) 
Modified 

I 

Richland  Parish,  Louisiana,  and  Incorporated  Areas 
Docket  No.;  FEMA-B-1110 


Big  Creek  . 

Just  upstream  of  Burke  Road  . 

- ^ 

+78  1 

Unincorporated  Areas  of 

I 

Richland  Parish. 

Approximately  1  mile  upstream  of  Par  1 1 58  Road . 

+84 

Burns  Bayou  . 

Approximately  1 ,860  feet  upstream  of  Collins  Lane . 

+76 

Unincorporated  Areas  of 

Richland  Parish. 

Just  upstream  of  U.S.  Route  80  . 

+79 

Burns  Bayou  Tributary  No.  1  .... 

At  the  lower  confluence  with  Burns  Bayou  . 

+77 

Town  of  Rayville,  Unincor- 

i 

porated  Areas  of  Richland 

Parish. 

At  the  upper  confluence  with  Burns  Bayou  . 

+78 

Burns  Bayou  Tributary  No.  2  .... 

Approximately  1 ,860  feet  upstream  of  Collins  Lane . 

+76 

Unincorporated  Areas  of 

Richland  Parish. 

Approximately  590  feet  upstream  of  Linda  Street  . 

+78 

Cypress  Creek  . 

At  the  confluence  with  Big  Creek . 

+79 

Unincorporated  Areas  of 

Richland  Parish. 

Just  upstream  of  Smalling  Road . . 

+85 

Hurricane  Creek . 

Just  downstream  of  1—20 . 

+79 

Unincorporated  Areas  of 

Richland  Parish. 

Just  upstream  of  Fortenberry  Road  . 

+85 

Little  Creek . 

Just  downstream  of  1-20 . 

+78 

Unincorporated  Areas  of 

Richland  Parish. 

Just  upstream  of  Maple  Street . 

+80 

Stream  No.  2  . ; . 

Just  downstream  of  Farm  Road . 

+78 

Town  of  Rayville,  Unincor- 

porated  Areas  of  Richland 

Parish. 

Just  upstream  of  Greer  Road  . 

+80 

West  Fork  Creek . 

Just  downstream  of  State  Highway  183  . 

+81 

Unincorporated  Areas  of 

Just  downstream  of  daggers  Lane . 

+83 

Richland  Parish. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

''Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 
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*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

Flooding  source(s) 

Location  of  referenced  elevation 

_ 

#  Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters  (MSL) 
Modified 

Communities  affected 

ADDRESSES 

Town  of  Rayville 

Maps  are  available  for  inspection  at  the  Town  Hall,  109  Benedette  Street,  Rayville,  LA  71269. 

Unincorporated  Areas  of  Richland  Parish 
Maps  are  available  for  inspection  at  708  Julia  Street,  Suite  B103C,  Rayville,  LA  71269. 


(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright, 

Deputy  Associate  Administrator  for  . 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency, 

|FR  Doc.  2013-12020  Filed  .5-20-13;  8:45  am] 

BILLING  CODE  91ia-12-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  date  of  issuance  of  the  Flood 
Insurance  Rate  Map  (FIRM)  showing 
BFEs  and  modified  BFEs  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
in  the  table  below. 


ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 

(202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate 
Administrator  for  Mitigation  has 
resolved  any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67.  FEMA  has 
developed  criteria  for  floodplain 
management  in  floodprone  areas  in 
accordance  with  44  CFR  part  60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community.  The  BFEs  and 
modified  BFEs  are  made  final  in  the 
communities  listed  below.  Elevations  at 
selected  locations  in  each  community 
are  shown. 

National  Environmental  Policy  Act. 
This  final  rule  is  categorically  excluded 


from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  An 
environmental  impact  assessment  has 
not  been  prepared. 

Regulatory  Flexibility  Act.  As  flood 
elevation  determinations  are  not  within 
the  scope  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  a  regulatory 
flexibility  analysis  is  not  required. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  13132,  Federalism. 
This  final  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  13132. 

Executive  Order  12988,  Civil  fustice 
Reform.  This  final  rule  meets  the 
applicable  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet  j 
(NGVD) 

+  Elevation  in  feet  1 
(NAVD) 

#  Depth  in  feet 
j  above  ground 

j  Communities  affected 

A  Elevation  in  | 

meters  (MSL)  j 

Modified  I 


Kenai  Peninsula  Borough,  Alaska 
Docket  No.:  FEMA-B-1126 


Bear  Creek . 

At  the  confluence  with  Salmon  Creek . 

+170 

Kenai  Peninsula  Borough. 

At  the  outflow  from  Bear  Lake  . 

+255 

Grouse  Creek  . 

At  the  confluence  with  Lost  Creek . 

+189 

Kenai  Peninsula  Borough. 

At  the  outflow  from  Grouse  Lake  . 

+220 

Kwechack  Creek  (Including 

At  the  confluence  with  Salmon  Creek . 

+136 

Kenai  Peninsula  Borough. 

Flows  Outside  of  the  Levees). 

Approximately  1.4  mile  upstream  of  the  Brono  Road 

+336 

bridge. 

Resurrection  River  . 

At  the  confluence  with  Resurrection  Bay . 

+16 

City  of  Seward,  Kenai  Penin- 

sula  Borough. 

Approximately  1 .6  mile  upstream  of  the  Alaskan  Railroad, 

+74 

near  the  intersection  of  Wilma  Bypass  and  Herman 
Leirer  Road. 

Salmon  Creek  . 

At  the  confluence  with  Resurrection  Bay . 

+16 

City  of  Seward,  Kenai  Penin- 

sula  Borough. 

At  the  confluence  with  Grouse  Creek  and  Lost  Creek,  just 

+189 

downstream  of  Timber  Lane  Drive. 

Salmon  Creek  Overflow . 

At  the  confluence  with  Salmon  Creek . 

+68 

Kenai  Peninsula  Borough. 

At  the  divergence  from  Salmon  Creek . 

+148 

Salmon  Creek  Split . 

At  the  confluence  with  Salmon  Creek . 

+41 

Kenai  Peninsula  Borough. 

At  the  divergence  from  Salmon  Creek . 

+88 

Salmon  Creek/Resurrection 

At  the  confluence  with  Resurrection  River . 

+38 

Kenai  Peninsula  Borough. 

River  Split. 

At  the  outflow  from  Salmon  Creek . 

+40 

1 

Sawmill  Creek . 

At  the  confluence  with  Resurrection  Bay . 

+16 

City  of  Seward,  Kenai  Penin- 

1 

sula  Borough. 

1  Approximately  1 .3  mile  upstream  of  Nash  Road . 

+183 

1 

Sawmill  Creek  Split . 

At  the  divergence  from  Sawmill  Creek  . 

+12 

j  City  of  Seward. 

At  the  confluence  with  Resurrection  Bay . .' . 

+16 

j 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Seward 

Maps  are  available  for  inspection  at  410  Adams  Street,  Seward,  AK  99664. 

Kenai  Peninsula  Borough 

Maps  are  available  for  inspection  at  144  North  Binkley  Street,  Soldotna,  AK  99669. 


(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright, 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12025  Filed  5-20-13;  8:45  am) 

BILLING  CODE  9110-12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  No.  10-90;  DA  13-309] 

Connect  America  Fund;  A  National 
Broadband  Plan  for  Our  Future; 
Establishing  Just  and  Reasonable 
Rates  for  Local  Exchange  Carriers; 
High-Cost  Universal  Service  Support 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  May  24,  2012,  a  document 


reconsidering  and  clarifying  certain 
aspects  of  the  USF/ICC  Transformation 
Order  in  response  to  various  petitions 
for  reconsideration  and/or  clarification. 
In  that  document,  a  filing  deadline  was 
inadvertently  omitted. 

DATES:  Effective  May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Minard,  Wireline 
Competition  Bureau,  (202)  418-7400  or 
TTY:  (202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the^FCC’s  Erratum,  DA  13- 
309,  released  on  March  1,  2013.  The 
Federal  Communications  Commission 
published  a  document  in  the  Federal 
Register  of  May  24,  2012,  in  which  the 
filing  deadline  for  §  54.313(a)(9)  was 
inadvertently  omitted.  This  technical 
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amendment  revises  the  Appendix  to 
reflect  the  correct  filing  deadline  of  July 
1,  2013. 

List  of  Subjects  in  47  CFR  Part  54 

Communications  common  carriers, 
reporting  and  record  keeping 
requirements,  telecommunications, 
telephone. 

Accordingly,  47  CFR  part  54  is 
corrected  by  making  the  following 
technical  amendment: 


PART  54— UNIVERSAL  SERVICE 

■  1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(i),  201,  205, 
214,  219,  220,  254,  303(r),  403,  and  1302 
unless  otherwise  noted. 

Subpart  D — Universal  Service  Support 
for  High  Cost  Areas 

■  2.  In  §  54.313,  revise  paragraph  (a)(9) 
introductory  text  to  read  as  follows: 

§54.313  Annual  reporting  requirements 
for  high-cost  support. 

(a)  *  *  * 


(9)  Beginning  July  1,  2013.  To  the 
extent  the  recipient  serves  Tribal  lands, 
documents  or  information 
demonstrating  that  the  ETC  had 
dis'cussions  with  Tribal  governments 
that,  at  a  minimum,  included: 
***** 

Federal  Comunications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  2013-12092  Filed  5-20-13;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  320e-AM82 

Prevailing  Rate  Systems;  Definition  of 
Vanderburgh  County,  Indiana,  to  a 
Nonappropriated  Fund  Federal  Wage 
System  Wage  Area 

agency:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
that  would  define  Vanderburgh  County, 
Indiana,  as  an  area  of  application  county 
to  the  St.  Clair,  IL,  nonappropriated 
fund  (NAF)  Federal  Wage  System  (FWS) 
'wage  area.  This  change  is  necessary 
because  there  are  two  NAF  FWS 
employees  working  in  Vanderburgh 
County  and  the  county  is  not  currently 
defined  to  a  NAF  wage  area. 

DATES:  We  must  receive  comments  on  or 
before  ]une  20,  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  “RIN  3206-AM82,”  using 
either  of  the  following  methods: 

Federal  eRulemaking  Portal:  http:// 
www.tegulations.gov.  Follow  the 
instructions  for  submitting  comments. 

Mail:  Jeanne  Jacobson,  Acting  Deputy 
Associate  Director  for  Pay  and  Leave, 
Employee  Services,  U.S.  Office  of 
Personnel  Management,  Room  7H31, 
1900  E  Street  NW.,  Washington,  DC 
20415-8200,  or  email  pay-leave- 
policy@opm  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madeline  Gonzalez,  by  telephone  at 
(202)  606-2838,  or  by  email  at  pay- 
leave-policy@opm  .gov. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Office  of  Personnel  Management  (OPM) 
is  issuing  a  proposed  rule  that  would 
define  Vanderburgh  County,  Indiana,  as 
an  area  of  application  to  the  St.  Clair,  IL, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area.  The 
Department  of  Veterans  Affairs  (VA) 


Evansville  Outpatient  Clinic  in 
Vanderburgh  County  has  a  new 
Veterans  Canteen  Service  staffed  with 
two  NAF  FWS  employees. 

Under  section  532.219  of  title  5,  Code 
of  Federal  Regulations,  each  NAF  wage 
area  “shall  consist  of  one  or  more 
survey  areas,  along  with  nonsurvey 
areas,  if  any,  having  nonappropriated 
fund  employees.”  Vanderburgh  County 
does  not  meet  the  regulatory  criteria 
under  5  CFR  532.219  to  be  established 
as  a  separate  NAF  wage  area;  however, 
nonsurvey  counties  may  be  combined 
with  a  survey  area  to  form  a  wage  area. 
Section  532.219  lists  the  regulatory 
criteria  that  OPM  considers  when 
defining  FWS  wage  area  boundaries: 

•  Proximity  of  largest  facilities  activity 

in  each  county; 

•  Transportation  facilities  and 

commuting  patterns;  and 

•  Similarities  of  the  counties  in: 
o  Overall  population; 

o  Private  employment  in  major 
industry  categories;  and 
o  Kinds  and  sizes  of  private 
industrial  establishments. 

Based  on  an  analysis  of  the  regulatory 
criteria  for  defining  NAF  wage  areas,  we 
recommend  that  Vanderburgh,  IN,  be 
defined  as  an  area  of  application  to  the 
St.  Clair,  IL,  NAF  FWS  wage  area.  The 
proximity  criterion  favors  the  Christian, 
KY-Montgomery,  TN,  wage  area  more 
than  the  Hardin-Jefferson,  KY  or  St. 

Clair,  IL,  wage  areas.  The  transportation 
facilities  and  commuting  patterns 
criterion  does  not  favor  one  wage  area 
more  than  another.  Although  the  overall 
population,  employment  sizes,  and 
kinds  and  sizes  of  private  industrial 
establishments  criterion  does  not  favor 
one  wage  area  more  than  another,  the 
industrial  distribution  pattern  for 
Vanderburgh  County  is  similar  to  both 
the  Christian-Montgomery  and  Hardin- 
Jefferson  survey  areas. 

However,  tjje  two  NAF  FWS 
employees  in  Vanderburgh  County  work 
at  the  VA  Evansville  Outpatient  Clinic, 
which  is  a  satellite  activity  of  the 
Marion  VA  Medical  Center  in 
Williamson  County,  IL.  Williamson 
County  is  already  defined  to  the  St. 

Clair  NAF  wage  area.  Although  a 
standard  review  of  regulatory  criteria 
shows  that  the  proximity  criterion 
favors  defining  Vanderburgh  County  to 
the  Christian-Montgomery  wage  area, 
we  believe  the  organizational 
relationship  between  the  Evansville  VA 


Outpatient  Clinic  and  its  parent  facility, 
the  Marion  VA  Medical  Center,  supports 
defining  Vanderburgh  County  to  the  St. 
Clair  wage  area.  An  additional  factor  to 
consider  is  the  relative  proximity  of  the 
Outpatient  Clinic  to  the  Medical  Center. 
The  distance  between  the  Evansville  VA 
Outpatient  Clinic  and  the  Marion  VA 
Medical  Center  is  87  miles  (140  km). 

The  distance  between  the  Outpatient 
Clinic  and  the  host  activity  in  the 
Christian-Montgomery  wage  area  is  100 
miles  (160  km).  The  Outpatient  Clinic  is 
closer  by  13  miles  (21  kin)  to  its  Medical 
Center  than  it  is  to  the  host  activity  in 
the  Christian-Montgomery  wage  area. 
Based  on  our  analysis  of  the 
organizational  relationship  and 
geographic  proximity  of  the  Medical 
Center  and  its  Outpatient  Clinic,  OPM 
proposes  to  redefine  Vanderburgh 
County  to  the  St.  Clair  NAF  wage  area. 

The  proposed  St.  Clair  NAF  wage  area 
would  consist  of  one  survey  county,  St. 
Clair  County,  IL;  one  area  of  application 
city,  St.  Louis  City,  MO;  and  five  area 
of  application  counties,  Madison  and 
Williamson  Counties,  IL;  Vanderburgh 
County,  IN;  and  Jefferson  and  Pulaski 
Counties,  MO. 

The  Federal  Prevailing  Rate  Advisory 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  this  change  by 
consensus.  This  change  would  be 
effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  30  days  following  publication  of 
the  final  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Management. 

Elaine  Kaplan. 

Acting  Director. 

Accordingly,  the  U.S.  Office  of 
Personnel  Management  is  amending  5 
CFR  part  532  as  follows: 
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PART  532— PREVAILING  RATE 
SYSTEMS 

■  1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and 
Survey  Areas 

■  2.  Appendix  D  to  subpart  B  is 
amended  by  revising  the  wage  area 
listing  for  the  St.  Clair,  IL,  NAF  wage 
areas  to  read  as  follows: 


Illinois 

St.  Clair 

Survey  Area 

Illinois: 

St.  Clair 

Area  of  Application.  Survey  area  plus: 
Illinois: 

Madison 

Williamson 

Indiana: 

Vanderburgh 
Missouri:  (city) 

St.  Louis 

Missouri:  (counties) 

Jefferson 

Pulaski 

•k  ic  it  it  * 

[FR  Doc.  2013-12065  Filed  5-20-13;  8:45  am] 
BILLING  CODE  6325-39-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AM83 

Prevailing  Rate  Systems;  Definition  of 
Broward  County,  Florida,  to  a 
Nonappropriated  Fund  Federal  Wage 
System  Wage  Area 

agency:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
that  would  define  Broward  County, 
Florida,  as  an  area  of  application  county 
to  the  Miami-Dade,  FL,  nonappropriated 
fund  (NAF)  Federal  Wage  System  (FWS) 
wage  area.  This  change  is  necessary 
because  there  are  three  NAF  FWS 
employees  working  in  Broward  County 
and  the  county  is  not  currently  defined 
to  a  NAF  wage  area. 

DATES:  We  must  receive  comments  on  or 
before  June  20,  2013. 


ADDRESSES:  You  may  submit  comments, 
identified  by  “RIN  3206-AM83,”  using 
either  of  the  following  methods: 

Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

Mail:  Jeanne  Jacobson,  Acting  Deputy 
Associate  Director  for  Pay  and  Leave, 
Employee  Services,  U.S.  Office  of 
Personnel  Management,  Room  7H31, 
1900  E  Street  NW.,  Washington,  DC 
20415-8200,  or  email  pay-Ieave- 
poIicy@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madeline  Gonzalez,  by  telephone  at 
(202)  606—2838,  or  liy  email  at  pay- 
leave-policy@opm  .gov. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Office  of  Personnel  Management  (OPM) 
is  issuing  a  proposed  rule  that  would 
define  Bro\yard  County,  Florida,  as  an 
area  of  application  to  the  Miami-Dade, 
FL,  nonappropriated  fund  (NAF) 

Federal  Wage  System  (FWS)  wage  area. 
The  Broward  County  VA  Outpatient 
Clinic  in  Sunrise,  FL,  has  a  new 
Veterans  Canteen  Service  staffed  with 
three  NAF  FWS  employees. 

Under  section  532.219  of  title  5,  Code 
of  Federal  Regulations,  each  NAF  wage 
area  “shall  consist  of  one  or  more 
survey  areas,  along  with  nonsurvey 
areas,  if  any,  having  nonappropriated 
fund  employees.”  Broward  County  does 
not  meet  the  regulatory  criteria  under  5 
CFR  532.219  to  be  established  as  a 
separate  NAF  wage  area;  however, 
nonsurvey  counties  may  be  combined 
with  a  survey  area  to  form  a  wage  area. 
Section  532.219  lists  the  regulatory  ^ 
criteria  that  OPM  considers  when 
defining  FWS  wage  area  boundaries: 

•  Proximity  of  largest  facilities 
activity  in  each  county; 

•  Transportation  facilities  and 
commuting  patterns;  and 

•  Similarities  of  the  counties  in: 

o  Overall  population; 

o  Private  employment  in^major 
industry  categories;  and 

o  Kinds  and  sizes  of  private 
industrial  establishments. 

Based  on  an  analysis  of  the  regulatory 
criteria  for  defining  NAF  wage  areas,  we 
recommend  that  Broward  County,  FL, 
be  defined  as  an  area  of  application  to 
the  Miami-Dade,  FL,  NAF  FWS  wage 
area.  The  proximity  criterion, 
transportation  facilities  and  commuting 
patterns  criterion,  and  the  overall 
population,  employment  sizes,  and 
kinds  and  sizes  of  private  industrial 
establishment*  criterion  all  favor  the 
Miami-Dade  wage  area.  In  addition,  the 
NAF  FWS  employees  in  Broward 
County  work  at  the  Broward  County  VA 
Outpatient  Clinic,  which  is  a  satellite 
activity  attached  to  the  Bruce  W.  Carter 


VA  Medical  Center  in  Miami-Dade 
County.  Miami-Dade  County  is  the 
survey  county  in  the  Miami-Dade  NAF 
wage  area.  Based  on  this  analysis,  we 
recommend  that  Broward  County  be 
defined  to  the  Miami-Dade  NAF  wage 
area. 

The  proposed  Miami-Dade  NAF  wage 
area  would  consist  of  one  survey 
county,  Miami-Dade  County,  FL,  and 
two  area  of  application  counties, 
Broward  and  Palm  Beach  Counties,  FL. 
The  Federal  Prevailing  Rate  Advisory 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  this  change  by 
consensus.  This  change  would  be 
effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  30  days  following  publication  of 
the  final  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Management. 

Elaine  Kaplan, 

Acting  Director. 

Accordingly,  the  U.S.  Office  of 
Personnel  Management  is  amending  5 
CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

■  1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and 
Survey  Areas  ^ 

■  2.  Appendix  D  to  subpart  B  is 
amended  by  revising  the  wage  area 
listing  for  the  Miami-Dade,  FL,  NAF 
wage  areas  to  read  as  follows: 

•  *  *  *  *  k 
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Miami-Dade 

Survey  Area 

Florida: 

Miami-Dade 

Area  of  Application.  Survey  area  plus: 
Florida: 

Broward 
Palm  Beach 

[FR  Doc.  2013-12066  Filed  5-20-13;  8:45  am) 

BILLING  CODE  6325-39-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  356 

[Docket  No.  APHIS-2007-0086] 

RIN  0570-AD50 

Forfeiture  Procedures  Under  the 
Endangered  Species  Act  and  the  Lacey 
Act  Amendments 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  one  of  the  agencies 
that  administers  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA),  and  the  Lacey  Act 
Amendments  of  1981,  as  amended,  that 
pertain  to  plants.  We  are  proposing  to 
update  our  regulations  that  set  forth  our 
forfeiture  procedures  with  regard  to 
plants  or  plant  products  seized  under 
the  authority  of  the  ESA  and  the  Lacey 
Act.  The  proposed  changes  would  make 
our  regulations  conform  to  the 
requirements  of  the  Civil  Asset 
Forfeiture  Reform  Act  of  2000,  increase 
the  monetary  threshold  of  those  cases 
proceeding  through  judicial  forfeiture, 
provide  for  the  assessment  of  storage 
costs  of  seized  property,  and  make  the 
regulations  easier  to  understand. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  22, 
2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal: 
Federal  eRuIemaking  Portal:  Go  to 
http://\\'ww.reguIations.gov/ 

tt  !documentDetail;D=  APHIS-2007 -0086- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-2007-00'86,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 


3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulations.gov/ttldocketDetaiI; 

D= APHIS-2007 -0086  or  in  our  reading 
room,  which  is  located  in  Room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  799-7039  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  C.  Veremis;  National  CITES 
Coordinator;  PPQ,  APHIS,  4700  River 
Road,  Unit  52,  Riverdale,  MD  20737;  - 
(301)  851-2347. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  (ESA)  of 
1973,  as  amended  (16  U.S,.C.  1531  et 
seq.),  was  passed  to  prevent  the 
extinction  of  native  and  non-native 
animals  and  plants  by  providing 
measures  to  help  alleviate  the  loss  of 
species  and  their  habitats.  With  certain 
exceptions,  the  ESA  prohibits  activities 
with  these  protected  species  unless 
authorized  by  a  permit  from  the  U.S. 
Department  of  the  Interior’s  Fish  and  • 
Wildlife  Service.  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES,  27  U.S.T.  1087)  is  implemented 
in  the  United  States  through  the  ESA. 
CITES  is  a  multinational  agreement  that 
entered  into  force  on  July  1,  1975,  to 
prevent  species  of  wild  animals  and 
plants  from  becoming  endangered  or 
extinct  because  of  international  trade. 
The  CITES  treaty  is  currently  signed  by 
176  countries.  It  regulates  international 
trade  in  specimens  of  wild  animals  and 
plants  in  order  to  protect  against  over- 
exploitation.  Regulations  implementing 
CITES  for  both  wildlife  and  plants  have 
been  promulgated  by  the  Division  of 
Management  Authority  located  within 
the  U.S.  Department  of  Interior,  Fish 
and  Wildlife  Service.  These  regulations 
are  found  at  50  CFR  parts  13, 17,  and 
23.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture,  as  well  as 
the  Office  of  Law  Enforcement  of  the 
U.S.  Fish  and  Wildlife  Service  of  the 
Department  of  Interior,  enforces  those 
regulations  with  regard  to  plant  imports. 

Species  regulated  under  CITES  are 
listed  in  one  of  three  appendices  to 
CITES.  Species  listed  in  Appendix  I  are 
subject  to  the  most  restrictions  and 
species  listed  in  Appendix  III  are 


subject  to  the  fewest.  Depending  upon 
the  appendix  in  which  the  species  is 
listed,  its  trade  is  controlled  through  the 
issuance  of  various  permits  or 
certificates  by  the  exporting  and/or 
importing  countries’  management 
authorities.  When  a  CITES-regulated 
species  is  imported  into  the  United 
States,  it  must  be  accompanied  by  the 
required  permit  or  certificate.  If  it  is  not, 
the  commodity  is  subject  to  seizure  by,' 
and  forfeiture  to,  the  U.S.  Government. 
APHIS,  as  part  of  its  enforcement  work, 
initiates,  with  the  assistance  of  other 
agencies,  seizures  at  U.S.  ports  of  entry, 
of  plants  and  plant  products  imported 
in  violation  of  CITES.  APHIS  initiates 
approximately  100  seizures  each  year 
for  CITES-regulated  products  imported 
without  the  proper  CITES 
documentation.  Wood,  wood  products, 
medicinal  items,  and  live  plants 
constitute  the  bulk  of  property  that  has 
been  seized  in  the  past.  The  seizures  of 
these  commodities  are  governed  by  the 
forfeiture  regulations  currently  found  in 
APHIS’  regulations  in  7  CFR  part  356, 
which  are  the  subject  of  this  proposed 
rule. 

The  current  procedures  in  part  356 
also  apply  to  seizures  by  APHIS 
authorized  by  the  Lacey  Act 
Amendments  of  1981,  as  amended  (16 
U.S.C.  3371  et  seq.)  (Lacey  Act).  The 
Lacey  Act  is  the  United  States’  oldest 
wildlife  protection  statute.  It  was  first 
enacted  in  1900  and  was  significantly 
amended  in  1981.  The  Lacey  Act 
combats  trafficking  in  “illegal”  wildlife, 
fish  and  plants.  The  Food,  Conservation, 
and  Energy  Act  of  2008,  effective  May 
22,  2008,  amended  the  Lacey  Act  by 
expanding  its  protection  to  a  broader 
range  of  plants  and  plant  products.  The 
Lacey  Act  makes  it  unlawful  to  import, 
export,  transport,  sell,  receive,  acquire, 
or  purchase  in  interstate  or  foreign 
commerce  certain  plants  taken, 
possessed,  transported  or  sold  in 
violation  of  the  laws  of  a  U.S.  State  or 
any  foreign  law  that  protects  plants.  It 
also  makes  it  unlawful  to  import, 
export,  transport,  sell,  receive,  acquire 
or  purchase  certain  plants  taken, 
possessed,  transported  or  sold,  in 
violation  of  the  laws  of  the  United 
States  or  an  Indian  tribe.  The  Lacey  Act 
also  makes  it  unlawful  to  make  or 
submit  any  false  record,  account,  or 
label  for,  or  any  false  identification  of, 
any  plant  that  has  been  or  is  intended 
to  be  moved  in  interstate  or  foreign 
commerce.  Additionally,  certain  plants 
and  plant  products  must  be 
accompanied  at  the  time  of  importation 
with  a  declaration  providing,  in  part, 
the  scientific  name  of  the  plant  and 
where  the  plant  was  harvested.  The 
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Lacey  Act  authorizes  the  seizure  of 
plants  and  plant  products  that  are 
traded  contrary  to  the  Lacey  Act.  The 
proposed  forfeiture  procedures 
described  below  would  apply  to  these 
types  of  seizures  when  conducted  by 

Aphis. 

Another  statute  bearing  on  our 
forfeiture  regulations  is  the  Civil  Asset 
Forfeiture  Reform  Act  of  2000  (CAFRA, 
18  U.S.C.  983).  CAFRA  was  enacted  to 
provide  a  more  just  and  uniform 
procedure  for  Federal  civil  forfeitures. 
Among  other  things,  CAFRA  enacted 
time  requirements  spanning  from  the 
point  of  seizure  to  the  effective  date  of 
forfeiture.  CAFRA  also  eliminated  the 
requirement  that  a  property  owner  post 
a  bond  in  order  to  be  able  to  file  a  claim. 

Because  our  forfeiture  regulations  in 
part  356  predate  CAFRA,  we  are 
proposing  to  revise  those  regulations  to 
bring  them  into  conformity  with  CAFRA 
requirements.  In  addition,  we  are 
proposing  to  amend  the  requirements 
for  determining  the  value  of  seized 
property,  to  increase  the  monetary 
threshold  of  those  cases  proceeding 
through  judicial  forfeiture,  to  provide 
for  the  assessment  of  storage  costs  of 
seized  property,  and  to  make  the 
regulations  easier  to  understand.  A 
section-by-section  analysis  of  the 
proposed  changes  follows. 

Definitions 

The  existing  regulations  in  part  356 
do  not  include  a  section  in  which  key 
terms  used  in  the  regulatory  text  are 
defined.  In  proposed  §  356.1,  we  would 
define  the  applicable  terms  used  in  the 
regulatory  text  of  the  proposed 
regulations.  These  proposed  definitions 
would  be  in  accordance  with  the  way 
the  terms  are  defined  in  our  existing 
regulations. 

We  would  define  the  person  and  the 
program  responsible  for  enforcing  the 
proposed  rule,  namely  the 
Administrator  and  Plant  Protection  and 
Quarantine.  Specifically,  we  would 
define  Administrator  as  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  U.  S.  Department  of 
Agriculture,  or  any  other  person 
authorized  to  act  for  the  Administrator. 
This  proposed  definition  is  consistent 
with  the  definition  of  Administrator  that 
we  employ  elsewhere  in  the  regulations. 
We  would  define  Plant  Protection  and 
Quarantine  (PPQ)  as  the  Plant 
Protection  and  Quarantine  program  of 
the  Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
or  any  agency  delegated  to  act  in  its 
place. 

We  would  define  the  property  that 
could  be  seized  under  tbe  proposed 
rule.  Property  would  be  defined  as  any 


plant,  plant  product,  equipment  or 
means  of  transportation  seized  under 
the  authority  of  the  ESA  or  the  Lacey 
Act. 

We  would  define  the  two  types  of 
forfeiture  actions  that  could  occur  under 
the  proposed  regulations.  We  would 
define  administrative  forfeiture  as  a 
forfeiture  action  initiated  by  the 
Administrator.  A  judicial  forfeiture 
would  be  defined  as  a  forfeiture  action 
initiated  in  a  U.S.  District  Court. 

We  would  define  the  components  of 
notices  of  proposed  forfeiture  and 
notices  of  seizure.  Specifically,  we 
would  define  notice  of  proposed 
forfeiture  as  a  document  alerting 
someone  with  an  ownership  interest  in 
property  valued  at  less  than  $15,000  of 
PPQ’s  initiation  of  an  administrative 
forfeiture  action.  Notice  of  seizure 
would  be  defined  as  a  document 
alerting  an  owner  that  PPQ  has  taken 
custody  of  certain  property.  The  notice 
would  set  forth  when  and  where  the 
property  was  seized,  a  description  of  the 
property,  the  reason  for  seizure,  and  the 
determined  value  of  the  property. 

We  would  define  the  three  written 
requests  that  may  be  filed  to  request  the 
return  of  seized  property,  to  request  that 
the  forfeiture  cease  or  be  mitigated,  and 
to  effectuate  relinquishment  of  property. 
Claim  would  be  defined  as  a  written  ' 
request  to  the  Administrator  for  the 
return  of  property  that  is  the  subject  of 
an  administrative  forfeiture  action.  The 
definition  would  further  state  that 
submittal  of  a  claim  in  an  administrative 
forfeiture  action  mandates  that  the 
matter  proceed  through  judicial 
forfeiture.  A  petition  for  remission  or 
mitigation  of  forfeiture  would  be 
defined  as  a  written  request  to  the 
Administrator  that  the  proposed 
forfeiture  not  be  completed,  or  in  the 
alternative,  be  mitigated.  Waiver  of  title 
would  be  defined  as  the  divestiture  of 
an  owner’s  right,  title,  and  interest  in 
the  property  to  the  United  States.  If  a 
waiver  is  signed,  the  United  States 
becomes  the  owner  of  the  property  and 
the  signatory  is  relinquishing  all  right, 
title  and  interest  in  the  property. 

Signing  a  waiver  of  title  would 
eliminate  the  need  for  administrative  or 
judicial  forfeiture  proceedings,  since, 
upon  signature,  the  property  would 
become  that  of  the  United  States. 

Scope  of  the  Regulations 

Proposed  §  356.2  would  outline  the 
scope  of  the  regulations.  Specifically, 
the  section  would  state  that  the 
regulations  set  forth  the  procedures 
relating  to  the  forfeiture  of  any  property 
that  is  seized  by  APHIS  under  the 
authority  of  the  ESA  and  the  Lacey  Act 
by  the  Administrator  and  that  is  in 


PPQ’s  active  or  constructive  custody. 

This  proposed  section  is  consistent  with 
the  corresponding  section  in  the 
existing  regulations. 

Determination  of  Property  Value 

Current  §  356.2,  which  pertains  to 
appraisement  of  seized  property,  states 
that  if  the  property  may  be  lawfully  sold 
in  the  United  States,  its  value  shall  be 
determined  by  ascertaining  the  price  at 
which  the  property  or  similar  property 
in  the  ordinary  course  of  trade  is  freely 
offered  for  sale  at  the  time  of 
appraisement,  and  at  a  principal  market 
as  close  as  possible  to  tbe  place  of 
appraisement.  The  section  further  states 
that  if  the  property  may  not  lawfully  be 
sold  in  the  United  States,  the  value 
thereof  shall  be  determined  by  other 
reasonable  means. 

Under  this  proposed  rule,  §  356.3 
would  provide  for  the  manner  in  which 
the  Administrator  determines  the  value 
of  seized  property.  To  simplify  and 
streamline  our  procedures,  we  are 
proposing  that  the  value  would  be  the 
amount  shown  on  the  import’s 
associated  invoice.  We  understand  that 
by  using  this  amount,  we  would  likely 
undervalue  the  seized  commodity.  We 
have  taken  this  factor  into  account  in 
determining  when  a  forfeiture  should 
proceed  administratively  versus 
judicially.  Judicial  forfeiture  would 
apply  to  property  of  greater  value,  i.e., 
$15,000  or  higher.  In  the  uncommon 
event  that  an  invoice  is  unavailable,  or 
if  the  invoice  is  determined  by  the 
Administrator  not  to  represent  a 
reasonable  value,  the  value  of  the 
property  would  be  determined  by 
ascertaining  the  price  at  which  similar 
property  is  offered  for  sale  at  or  as  near 
as  possible  to  the  time  and  place  of 
seizure. 

Notice  Upon  Seizure;  Distribution  of 
Forms 

Proposed  §  356.4  concerns  the  notice 
of  seizure  and  the  distribution  of  forms 
upon  seizure.  Some  of  the  requirements 
contained  in  this  section  are 
incorporated  firom  the  existing 
regulations,  but  we  are  also  proposing 
amendments  to  conform  to  current 
practice  or  to  comply  with  CAFRA. 

Proposed  paragraph  (a)  states  the 
purpose  of  a  notice  of  seizure,  when  it 
is  to  be  completed,  and  the  elements  to 
be  included.  A  notice  of  seizure  would 
be  completed  by  PPQ  when  the  property 
is  seized  and  would  alert  the  property 
owner  of  the  seizure.  The  notice  would 
include  information  on  when  and  where 
the  property  was  seized,  a  description  of 
the  property,  the  reason  for  seizure,  and 
the  property’s  value.  These  provisions 
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are  incorporated  from  the  existing 
regulations. 

Proposed  paragraph  (h)  provides  that 
the  notice  he  posted  at  the  port  office  of 
the  seizing  agency  for  35  calendar  days. 
The  existing  regulations  also  provide  for 
public  posting  of  the  notice;  however, 
we  are  proposing  to  increase  the 
duration  of  the  posting  from  21  to  35 
days.  If  the  property  is  valued  at  less 
than  $15,000,  administrative  forfeiture 
proceedings  would  he  commenced,  and 
a  notice  of  proposed  forfeiture  would  be 
posted  with  the  notice  of  seizure.  Under 
the  existing  regulations,  administrative 
forfeiture  applies  to  property  valued  at 
under  $10,000.  Property  valued  at 
$10,000  or  more  is  subject  to  judicial 
forfeiture.  We  are  proposing  to  raise  the 
threshold  for  judicial  forfeiture  to 
$15,000  in  order  to  account  for  inflation 
and  to  allow  for  the  most  cost-effective 
use  of  the  U.S.  Attorney’s  resources  in 
pursuing  judicial  forfeiture  cases.  We 
welcome  comment  on  raising  the 
threshold  for  judicial  forfeiture  up  to 
$500,000. 

Proposed  paragraph  (c)  provides  that 
if  the  owner  of  the  property  is  present 
when  property  is  seized  for  forfeiture, 
the  owner  would  be  given  a  copy  of  the 
notice  of  seizure;  a  form  providing  for 
a  waiver  of  title;  a  form  providing  for 
the  petition  for  remission  or  mitigation 
of  forfeiture;  and,  if  the  property  is 
valued  at  less  than  $15,000,  a  copy  of 
the  notice  of  proposed  forfeiture  and  a 
form  providing  for  the  filing  of  a  claim. 
This  proposed  paragraph  would  codify 
in  the  regulations  procedures  that  are 
already  being  employed  in  the  field. 

In  the  alternative,  if  the  owner  of  the 
property  is  not  present,  proposed 
paragraph  (d)  would  provide  that  all 
applicable  notices  and  forms  be  sent  by 
certified  or  registered  mail,  return 
receipt  requested,  to  the  owner  and  to 
any  other  persons  having  an  interest  in 
the  property.  The  forms  would  be 
mailed  not  more  than  60  calendar  days 
after  the  date  of  seizure.  The  proposed 
60-day  notice  of  seizure  is  incorporated 
from  CAFRA. 

Waiver  of  Title 

Proposed  §  356.5  provides  for  a 
waiver  of  title.  Under  the  existing 
regulations,  such  a  waiver,  referred  to  as 
a  waiver  of  forfeiture,  occurs  when  an 
owner  voluntarily  decides  not  to 
challenge  the  forfeiture  of  his  or  her 
property  and  instead  to  divest  the 
property  to  the  United  States.  The 
owner  must  sign  a  statement  indicating 
that  he  or  she  is  waiving  his  or  her 
rights  to  any  procedures  relating  to  the 
forfeiture.  Under  this  proposed  rule,  we 
would  continue  to  allow  for  the  waiver 
of  forfeiture  proceedings.  We  would  use 


the  term  waiver  of  title,  however,  which 
we  view  as  more  precise  than  waiver  of 
forfeiture.  Provided  that  the  value  of  the 
property  does  not  exceed  $500,000,  in 
which  case  judicial  forfeiture  would  be 
required,  the  owner  of  the  seized 
property  may  waive  his  or  her  title  to 
the  property  by  submitting  a  waiver  of 
title  form  to  the  port  office  of  the  seizing 
agency  or  to  the  Administrator.  Once 
the  form  has  been  submitted,  all  right, 
title,  and  interest  in  the  property  would 
be  forfeited  to  the  United  States,  thus 
eliminating  the  need  for  any  further 
action  by  the  Administrator  with  regard 
to  the  forfeiture. 

Judicial  Forfeiture;  Property  Valued  at 
$15,000  or  Greater 

Proposed  §  356.6  would  elevate  the 
current  monetary  threshold  for  a  case  to 
be  referred  to  a  U.S.  Attorney’s  Office 
for  institution  of  judicial  forfeiture  in 
U.S.  District  Court.  Currently,  property 
having  a  retail  value  over  $10,000  will 
proceed  through  judicial  forfeiture.  We 
propose  that  the  value  be  increased  to 
$15,000,  as  discussed  above,  in  order  to 
account  for  inflation  and  to  allow  for  the 
most  efficient  use  of  the  U.S.  Attorney’s 
resources.  Also,  as  discussed  earlier, 
appraisement  of  the  value  of  the 
property  would  be  based  upon  the 
readily  accessible  invoice  price,  which 
presumably  would  be  below  retail 
value.  We  anticipate  that  more  cases 
will  fall  below  the  $15,000  threshold 
and,  consequently,  be  forfeited 
administratively.  We  welcome  comment 
on  raising  the  threshold  for  judicial 
forfeiture  up  to  $500,000,  which  would 
likely  result  in  even  more  cases  being 
forfeited  administratively. 

Administrative  Forfeiture;  Property 
Valued  at  Less  Than  $15,000 

Proposed  §  356.7  sets  forth  the 
administrative  forfeiture  procedure  for 
property  valued  at  less  than  $15,000. 

Proposed  paragraph  (a)  relates  to  the 
notice  of  proposed  forfeiture,  which 
alerts  any  interested  party  that  PPQ  is 
initiating  an  administrative  forfeiture 
action.  Proposed  paragraph  (a)(1)  states 
that  the  notice  of  seizure  referred  to  in 
§  356.4  shall  be  accompanied  by  a 
notice  of  proposed  forfeiture  but  also 
indicates  that  the  two  notices  may  be 
consolidated  into  one  document. 

Proposed  paragraph  (a)(2)  indicates 
that  the  notice  would  have  to  include 
information  on  when  and  where  the 
property  was  seized,  a  description  of  the 
seized  property,  including  its  value,  and 
the  reason  for  seizure.  The  notice  would 
indicate  that  interested  parties  would 
have  the  option  to  file  a  petition  for 
remission  or  mitigation  of  forfeiture. 

The  notice  also  would  provide  that 


unless  a  claim  is  filed,  the  property  will 
be  forfeited  to  the  United  States.  Lastly, 
the  notice  would  indicate  the  time 
period  allowed  for  filing  a  claim.  If  a 
claim  were  to  be  filed,  the 
administrative  forfeiture  would  cease 
and,  instead,  the  matter  would  be 
referred  for  judicial  forfeiture.  The 
proposed  requirements  pertaining  to  the 
notice  are  incorporated  from  the 
existing  regulations. 

Proposed  §  356.7(b)  states  that,  in  the 
absence  of  a  claim,  forfeiture  would 
occur  36  calendar  days  after  the  owner 
was  handed  or  mailed  the  notice  of 
seizure  and  proposed  forfeiture.  In  the 
event  that  the  notice  of  seizure  and 
proposed  forfeiture  was  not  received  (as 
indicated  by  return  of  the  notice  sent  by 
certified  or  registered  mail),  the 
property  would  be  forfeited  to  the 
United  States  in  66  calendar  days, 
which  is  31  calendar  days  after  the  date 
the  notice  of  seizure  is  no  longer 
required  to  be  posted.  These  proposed 
timeframes  stem  from  the  time 
requirements  to  file  a  claim,  as  enacted 
by  CAFRA.  Once  property  is  forfeited  to 
the  United  States,  the  owner  would  no 
longer  have  any  right  or  title  to,  or 
interest  in,  the  property. 

Proposed  §  356.7(c)(1)  states  that 
although  the  administrative  forfeiture  is 
effective  upon  the  conclusion  of  the 
time  period  specified  in  proposed 
paragraph  (b)  and  that  no  other  action 
would  be  required,  PPQ  nonetheless 
would  complete  a  declaration  of 
forfeiture.  Proposed  paragraphs  (c)(2) 
and  (c)(3)  set  forth  the  type  of 
information  that  is  to  be  included  in  the 
declaration  and  how  (certified  or 
registered  mail)  and  to  whom  (the 
owner  and  any  other  persons  known  by 
the  Administrator  to  have  an  interest  in 
the  property)  the  declaration  is  mailed. 
These  proposed  requirements  closely 
parallel  the  ones  pertaining  to  notices  of 
seizure  and  forfeiture  and  are  adapted 
from  the  existing  reflations. 

Proposed  §  356.7(d)  addresses  how  a 
claim  may  be  filed  to  contest  the 
forfeiture  of  property  valued  at  less  than 
$15,000.  Proposed  paragraph  (d)(1) 
states  that  a  document  would  be 
considered  to  be  a  claim  only  when  it 
is  clearly  labeled  with  the  word 
“Claim,”  identifies  the  specific  property 
being  claimed,  states  the  claimant’s 
interest  in  the  property,  and  is  made 
under  oath  and  subject  to  penalty  of 
perjury.  These  proposed  requirements 
would  conform  to  CAFRA’s  description 
of  what  items  shall  be  included  in  a 
claim.  Proposed  paragraph  (d)(2)  would 
state  that  the  claim  must  be  filed  with 
the  Administrator  via  the  National 
CITES  Coordinator  located  in  Riverdale, 
MD.  The  claim  would  be  considered 
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“filed”  when  it  is  received  by  the 
National  CITES  Coordinator.  It  would 
have  to  be  filed  within  35  calendar  days 
after  the  notice  of  seizure  had  either 
been  personally  handed  or  mailed  to  the 
owner.  If  the  owner  did  not  receive  the 
notice  of  seizure,  then  the  claim  may  be 
filed  within  65  calendar  days  of  seizure, 
which  is  30  calendar  days  after  the  date 
the  notice  of  seizure  is  no  longer 
required  to  be  posted.  These  proposed 
timeframes  are  in  compliance  with  • 
CAFRA.  Proposed  paragraph  (dK3) 
states  that  if  a  claim  is  filed,  the 
administrative  forfeiture  is  terminated, 
and  the  matter  will  be  referred  to  the 
U.S.  Attorney’s  Office  for  the  district  in 
which  the  property  was  seized  for 
institution  of  judicial  forfeiture  in  U.S. 
District  Court.  These  procedures  are 
incorporated  from  the  existing 
regulations.  To  make  the  regulations 
compliant  with  CAFRA,  however,  the 
proposed  paragraph  would  not  include 
the  existing  requirement  that  a  claimant 
post  a  bond  in  order  to  be  eligible  to 
contest  a  forfeiture. 

Petition  for  Remission  or  Mitigation  of 
Forfeiture 

Proposed  §  356.8  sets  forth  the 
procedures  with  regard  to  filing  a 
petition  for  remission  or  mitigation  of 
administrative  forfeiture.  The  petition  is 
a  written  request  to  the  Administrator 
that  the  proposed  forfeiture  not  be 
completed,  or  in  the  alternative,  be 
mitigated. 

As  in  the  corresponding  section  of  the 
existing  regulations,  proposed 
paragraph  (a)  would  provide  that  any 
person  who  has  an  interest  in  the 
property  may  file  a  petition  for 
remission  or  mitigation  of  forfeiture. 

The  proposed  paragraph  clarifies  the 
procedures  for  submitting  such  a 
petition  by  providing  an  address.  The 
petition  is  to  be  filed  with  the 
Administrator  by  submitting  it  to  the 
National  CITES  Coordinator  in 
Riverdale,  MD.  It  is  considered  “filed” 
when  it  is  received  by  the  National 
CITES  Coordinator. 

Proposed  paragraph  (b)  describes  the 
information  required  for  a  petition, 
namely  that  it  be  marked  “Petition  for 
Remission  or  Mitigation  of  Forfeiture” 
and  contain  a  description  of  the 
property,  when  and  where  it  was  seized, 
evidence  of  the  petitioner’s  interest  in 
the  property,  and  all  facts  and 
circumstances  relied  upon  by  the 
petitioners  to  justify  remission  or 
mitigation  of  forfeiture.  These 
requirements  are  incorporated  from  the 
existing  regulations. 

Proposed  paragraph  (c)  states  that  the 
petition  shall  be  signed  by  the  petitioner 
or  the  petitioner’s  attorney  under  oath 


and  upon  penalty  of  perjury.  If  the 
petitioner  is  a  business,  the  petition 
shall  be  signed  by  a  partner,  officer,  or 
the  petitioner’s  attorney  under  oath  and 
upon  penalty  of  perjury.  These 
requirements  are  incorporated  from  the 
existing  regulations. 

Proposed  paragraph  [d)  provides  that 
the  Administrator  would  decide 
whether  to  grant  relief.  In  making  the 
decision,  he  or  she  would  consider  the 
petitioner’s  submission  and  any  other 
available  information  relating  to  the 
matter.  The  Administrator  also  is 
authorized  to  take  testimony.  This 
paragraph  is  also  incorporated  from  the 
existing  regulations. 

Proposed  paragraph  (e)  states  that  if 
the  Administrator  finds  that  there  are 
mitigating  circumstances  justifying 
remission  or  mitigation,  the 
Administrator  may  remit  or  mitigate 
with  terms  and  conditions  as  he  or  she 
deems  reasonable  and  just.  However, 
remission  or  mitigation  will  not  be 
granted  if  such  action  would  frustrate 
the  purposes  of  the  act  under  which 
authority  the  property  had  been  seized. 
As  an  example,  remission  or  mitigation 
typically  will  not  be  granted  with 
respect  to  plants  that  are  without 
documentation  required  by  CITES.  This 
paragraph  is  also  incorporated  from  the 
existing  regulations,  albeit  with  some 
minor  editorial  changes. 

Proposed  paragraphs  (f)  through  (h) 
provide  that  the  Administrator  shall 
notify  the  petitioner  in  writing  whether 
the  petition  was  granted  or  denied,  and 
the  reason  for  the  decision.  The 
notification  would  be  sent  by  registered 
or  certified  mail,  return  receipt 
requested.  If  the  petition  is  denied  fully 
or  in  part,  the  petitioner  may  file  a 
supplemental  petition  within  14 
calendar  days  from  the  date  the 
petitioner  received  the  denial.  The 
Administrator  would  notify  the 
petitioner  in  writing  as  to  whether  the 
supplemental  petition  was  granted  or 
denied  and  would  provide  the  reason 
for  the  decision.  The  Administrator’s 
decision  would  be  discretionary  and 
unreviewable.  If  a  petition  is  received 
within  30  calendar  days  of  the  initial 
posting  of  a  notice  of  seizure,  the 
applicable  property  would  not  be 
forfeited  until  the  Administrator  makes 
his  or  her  initial  determination  on  the 
petition.  These  procedures  do  not  differ 
substantively  from  the  ones  in  the 
existing  regulations,  except  for  the 
insertion  of  specified  time  periods  and 
for  the  statement  clarifying  the  point 
that  the  Administrator’s  decision  is 
discretionary  and  unreviewable. 

Proposed  paragraph  (i)  makes  clear 
that  submitting  a  petition  for  property 
valued  at  less  than  $15,000  does  not 


trigger  the  matter’s  being  referred  for 
judicial  forfeiture.  In  order  for  the 
administrative  forfeiture  to  be 
terminated  and  the  matter  referred  for 
judicial  forfeiture,  a  claim  must  be  filed 
in  accordance  with  §  356.7(d). 

Storage  and  Care;  Recovery  of  Costs 

The  existing  regulations  provide  that 
seized  property  shall  be  stored  and,  if 
living  maintained  and  cared  for,  in  a 
place  determined  by  the  Administrator 
to  be  most  appropriate  and  convenient 
with  due  regard  to  the  expense 
involved.  The  regulations  do  not, 
however,  provide  for  the  recovery  of 
these  costs  by  APHIS.  The  cost  of 
transporting,  storing,  caring  for, 
maintaining,  and  disposing  of  seized 
property  is  staggering,  and  we  are 
unable  to  continue  to  assume  this 
financial  burden. 

Proposed  §  356.9,  therefore,  would 
provide  for  the  recovery  of  these  costs. 
Proposed  paragraph  (a)  provides  that  the 
Administrator  determines  where  the 
seized  property  will  be  stored  or 
maintained,  as  do  the  existing 
regulations.  Proposed  paragraph  (b) 
stipulates  who  will  be  responsible  for 
handling,  maintenance,  and  storage 
costs  associated  with  seized  property.  If 
the  property  is  seized  and  forfeited 
under  the  ESA,  by  Statute  any  person 
whose  act  or  omission  was  the  basis  for 
the  seizure  would  be  responsible  for  the 
cost  of  the  transfer,  board,  handling,  or 
storage  of  such  property.  If  the  property 
is  seized  with  regard  to  a  violation  of 
the  Lacey  Act,  by  statute  any  person 
convicted  or  assessed  a  civil  penalty 
thereof,  would  be  responsible  for  the 
cost  of  the  storage,  care,  and 
maintenance  of  the  property  at  issue  in 
the  violation.  These  regulations  reflect 
those  provisions.  Proposed  paragraph 

(c)  states  that  APHIS  shall  send  to  the 
responsible  party  an  itemized  invoice 
for  the  amount  of  the  expenses  and 
include  instructions  on  the  time  and 
manner  of  payment.  Proposed  paragraph 

(d)  allows  for  the  recipient  of  the 
invoice  to  file  a  written  objection, 
provided  it  is  filed  within  30  calendar 
days  of  the  date  upon  which  the  invoice 
is  received.  An  objection  is  deemed 
“filed”  when  it  is  received  by  the 
National  CITES  Coordinator  in 
Riverdale,  MD.  Finally,  proposed 
paragraph  (e)  states  that  the 
Administrator  will  promptly  review  the 
objections  and  mail  his  or  her  final 
decision  to  the  party  who  filed  the 
objection.  That  decision  would 
constitute  the  final  administrative 
action  on  the  matter. 
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Disposal  of  Property 

The  existing  regulations  do  not  set 
forth  requirements  for  disposal  of  seized 
property.  Proposed  §  356.10  would 
contain  such  requirements.  The  section 
would  provide  that  upon  a  waiver  of 
title  or  upon  forfeiture,  the  property 
would  be  disposed  of  in  a  manner  that 
is  most  convenient,  appropriate,  and  in 
accordance  with  law.  Additionally,  the 
person  responsible  for  the  violation  that 
was  the  basis  of  the  seizure  would  not 
benefit  from  the  disposal.  This  proposed 
provision  would  prevent  the  violator 
from  attempting  to  repurchase  the 
property  if  the  Government,  after 
gaining  title  to  the  property, 
subsequently  auctions  it. 

Computation  of  Time 

Lastly,  proposed  §  356.11  makes  clear 
that  the  references  in  part  356  to 
“calendar  days”  mean  that  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  computing  the  time 
allowances  for  meeting  the  various  time- 
sensitive  requirements,  such  as  for  filing 
a  claim,  described  above;  however,  if 
time  requirements  expire  on  a  Saturday, 
Sunday,  or  Federal  holiday,  the  time 
period  is  extended  to  the  next  business 
day.  The  requirements  contained  in  this 
section  are  incorporated  from  the 
existing  regulations. 

Executive  Orders  12866  and  13563  and 
Regulatory'  Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

We  have  prepared  an  economic 
analysis  for  this  rule.  The  economic 
analysis  provides  a  cost-benefit  analysis, 
as  required  by  Executive  Orders  12866 
and  13563,  which  direct  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  and  equity).  Executive  Order 
13563  emphasizes  the  importance  of 
quantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  The 
economic  analysis  also  examines  the 
potential  economic  effects  of  this  rule 
on  small  entities,  as  required  by  the 
Regulatory  Flexibility  Act.  The 
economic  analysis  is  summarized 
below.  Copies  of  the  full  analysis  are 
available  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  or  on  the  Regulations.gov  Web 
site  (see  ADDRESSES  above  for 


instructions  for  accessing 
Regulations.gov). 

Tbis  proposed  rule  would  amend  the 
forfeiture  regulations  in  7  CFR  part  356. 
Among  other  things,  the  proposed  rule 
would  change  the  basis  for  appraising 
the  value  of  seized  property;  increase 
the  monetary  threshold  of  seized  items 
requiring  judicial  forfeiture  from 
$10,000  to  $15,000;  provide  for  the 
assessment  and  recovery  of  the  costs  of 
transferring,  storing,  caring  for  and 
maintaining  seized  plants  and  plant 
products;  and  prohibit  a  violator  from 
attempting  to  buy  the  unlawfully 
imported  item  if  it  is  sold  at  auction  by 
APHIS. 

Among  the  expected  benefits  of  this 
proposed  rule  is  that  forfeiture 
provisions  would  be  made  easier  to 
understand  by  importers  and  the  general 
public  than  are  the  current  ones.  An 
example  is  the  proposed  streamlining  of 
the  appraisal  process  for  seized 
property.  Under  this  proposed  rule,  the 
value  of  the  property  would  be  that 
shown  on  the  imported  item’s  invoice, 
which  is  a  much  simpler  formula  for 
determining  value  than  that  specified 
under  the  current  regulations. 

The  increase  in  the  threshold  value 
for  judicial  forfeiture  would  allow  for 
more  efficient  use  of  U.S.  Attorney 
resources.  We  anticipate  that  more  cases 
will  proceed  through  administrative 
forfeiture,  rather  than  judicial,  as  a 
result  of  this  proposed  change. 

This  proposed  rule  would  also  relieve 
APHIS  and  U.S.  taxpayers  of  the 
financial  burden  associated  with  the 
transfer,  storage,  care,  and  maintenance 
of  seized  property  by  requiring  the 
person  whose  act  or  omission  was  the 
basis  for  the  seizure  to  bear  these  costs. 

Costs  of  the  proposed  rule  would  be 
minimal.  Because  the  threshold  for  a 
case  proceeding  through  judicial 
forfeiture  would  be  raised  from  $10,000 
to  $15,000,  there  would  be  more  cases 
proceeding  through  administrative 
forfeiture.  However,  any  additional 
demands  on  administrative  resources 
are  expected  to  be  manageable,  and 
would  not  represent  a  net  increase  in 
costs  for  the  Federal  Government.  Costs 
incurred  with  regard  to  the  transfer, 
storage,  care,  and  maintenance  costs  of 
seized  property  would  be  appropriately 
directed  from  the  Federal  Government 
to  persons  responsible  for  violating  the 
ESA  or  Lacey  Act. 

It  is  clear  that  most  entities  covered 
by  the  proposed  rule  are  considered 
small,  as  most  importers  are  considered 
small.  However,  the  only  entities 
affected  would  be  ones  that  violate  the 
Endangered  Species  Act  or  the  Lacey 
Act,  such  as  by  attempting  to  import 
illegal  plants  or  submitting  false  records 


for  plant  or  plant  product  imports.  The 
majority  of  the  imports  are  consistent 
with  these  Acts. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted;  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 
This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  information  collection  or 
recordkeeping  requirements  included  in 
the  regulations  that  would  be  amended 
by  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  control 
numbers  0579-0076  and  0579-0349. 

List  of  Subjects  in  7  CFR  Part  356 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Law 
enforcement.  Plants  (agriculture). 
Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 

■  Accordingly,  we  propose  to  revise  7 
CFR  part  356  to  read  as  follows: 

PART  356— FORFEITURE 
PROCEDURES 

Sec. 

356.1  Definitions. 

356.2  Property  subject  to  forfeiture 
procedures. 

356.3  Determination  of  property  value. 

356.4  Notice  upon  seizure;  distribution  of 
forms. 

356.5  Waiver  of  title. 

356.6  Judicial  forfeiture;  property  valued  at 
$15,000  or  greater. 

356.7  Administrative  forfeiture;  property 
valued  at  less  than  $15,000. 

356.8  Petition  for  remission  or  mitigation  of 
forfeiture. 
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356.9  Storage;  recovery  of  costs. 

356.10  Disposal  of  property. 

356.11  Computation  of  time. 

Authority;  16  U.S.C.  1540(f);  16  U.S.C. 

3374;  7  CFR  2.22,  2.80,  and  371.3. 

§356.1  -Definitions. 

Administrative  forfeiture.  A  forfeiture 
action  initiated  by  the  Administrator. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
or  any  other  person  authorized  to  act  for 
the  Administrator. 

Claim.  A  written  request  to  the 
Administrator  for  the  return  of  property 
that  is  the  subject  of  an  administrative 
forfeiture  action.  Submittal  of  a  claim  in 
an  administrative  forfeiture  action 
mandates  that  the  matter  proceed 
through  judicial  forfeiture. 

Judicial  forfeiture.  A  forfeiture  action 
initiated  in  a  U.S.  District  Court. 

Notice  of  proposed  forfeiture.  A 
document  alertjng  someone  with  an 
ownership  interest  in  property  valued  at 
less  than  $15,000  that  Plant  Protection 
and  Quarantine  is  initiating  an 
administrative  forfeiture  action  against 
that  property. 

Notice  of  seizure.  A  document  alerting 
someone  with  an  ownership  interest  in 
property  that  Plant  Protection  and 
Quarantine  has  taken  custody  of  that 
property.  The  notice  sets  forth  when 
and  where  the  property  was  seized,  a 
description  of  the  property,  the  reason 
for  seiziue,  and  the  determined  value  of 
the  property. 

Petition  for  remission  or  mitigation  of 
forfeiture.  A  written  request  to  the 
Administrator  that  the  proposed 
forfeiture  not  be  completed,  or  in  the 
alternative,  be  mitigated. 

Plant  Protection  and  Quarantine 
(PPQ).  The  Plant  Protection  and 
Quarantine  program  of  the  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  any 
agency  delegated  to  act  in  its  place. 

Property.  Any  plant,  plant  product, 
equipment,  or  means  of  transportation 
seized  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.],  or  the 
Lacey  Act  Amendments  of  1981,  as 
amended  (16  U.S.C.  3371  et  seq.). 

Waiver  of  title.  The  divestiture  of  an 
owner’s  right,  title  and  interest  in  the 
property  to  the  United  States.  If  a  waiver 
is  signed,  the  United  States  becomes  the 
owner  of  the  property  and  the  signatory 
relinquishes  all  right,  title  and  interest 
in  the  property. 

§  356.2  Property  subject  to  forfeiture 
procedures. 

This  part  sets  forth  the  procedures 
relating  to  the  forfeiture  of  any  property 


seized  by  APHIS  under  the  authority  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.],  or  the 
Lacey  Act  Amendments  of  1981,  as 
amended  (16  U.S.C.  3371  et  seq.),  by  the 
Administrator,  and  is  in  PPQ’s  actual  or 
constructive  custody. 

§  356.3  Determination  of  property  vaiue. 

Promptly  following  seizure  of  the 
property,  the  Administrator  shall 
determine  the  value  of  the  seized 
property.  If  an  invoice  of  the  property  is 
available,  the  value  is  the  amount  as 
represented  on  the  invoice.  If  an  invoice 
is  not  available,  or  is  determined  by  the 
Administrator  not  to  represent  a 
reasonable  value,  the  value  of  the 
property  shall  be  determined  by 
ascertaining  the  price  at  which  similar 
property  is  offered  for  sale  at  or  as  near 
as  possible  to  the  time  and  place  of 
seizure. 

§356.4  Notice  upon  seizure;  distribution 
of  forms. 

(a)  A  notice  of  seizure  shall  be 
completed  when  the  property  is  seized. 
This  notice  alerts  an  owner  that  PPQ  has 
taken  custody  of  certain  property.  The 
notice  sets  forth  the  date,  time,  and 
place  the  property  was  seized;  a 
description  of  the  seized  property, 
including  any  identifying  information; 
the  reason  for  seizure,  including  the 
provisions  of  the  act,  permit,  certificate, 
or  regulations  allegedly  violated  and 
under  which  the  property  is  subject  to 
forfeiture:  and  the  determined  value  of 
the  property. 

(h)  A  notice  of  seizure  shall  be  posted 
in  a  publicly  accessible  location  at  the 
port  office  of  the  seizing  agency  and 
shall  remain  displayed  for  a  period  of  35 
calendar  days.  The  date  and  time  the 
notice  is  posted  shall  be  indicated  on 
the  notice.  If  the  property  is  valued  at 
less  than  $15,000,  a  notice  of  proposed 
forfeiture  shall  be  posted  with  the  notice 
of  seizure.  The  notice  of  seizure  and 
notice  of  proposed  forfeiture  may  be 
consolidated  into  one  document. 

(c)  If  the  owner  of  the  property  is 
present  at  seizure,  the  owner  shall 
receive  a  copy  of  the  notice  of  seizure. 
The  owner  also  shall  receive  copies  of 
forms  providing  for  filing,  at  the  owner’s 
discretion,  a  waiver  of  title  and  a 
petition  for  remission  or  mitigation  of 
forfeiture.  If  the  property  is  valued  at 
less  than  $15,000,  the  owner 
furthermore  shall  receive  a  copy  of  the 
notice  of  proposed  forfeiture  and  a  form 
providing  for  filing,  at  the  owner’s 
discretion,  a  claim. 

(d)  If  the  owner  of  the  property  is  not 
present  at  seizure,  the  notices  and  forms 
provided  under  paragraph  (c)  of  this 
section  shall  be  sent  by  certified  or 


registered  mail,  return  receipt  requested, 
to  the  owner  and  to  any  other  persons 
having  an  interest  in  the  property,  to 
their  addresses  last  known  to  PPQ.  The 
forms  shall  be  mailed  as  soon  as  is 
practical  and  not  more  than  60  calendar 
days  after  the  date  of  seizure. 

§  356.5  Waiver  of  title. 

(a)  A  waiver  of  title  is  the  divestiture 
of  an  owner’s  rights,  title,  and  interest 
in  the  property  to  the  United  States. 
Provided  the  value  of  the  property  does 
not  exceed  $500,000,  the  owner  of  any 
seized  property  may  waive  title  by 
completing  and  signing  a  waiver  of  title 
form  provided  to  the  owner  at  the  time 
of  seizure.  The  form  shall  be  submitted 
to  the  port  office  of  the  seizing  agency 
or  to  the  Administrator  by  submitting  it 
to  the  National  CITES  Coordinator,  PPQ, 
APHIS,  4700  River  Road  Unit  52, 
Riverdale,  MD  20737. 

(b)  Upon  submittal  of  the  waiver  of 
title  to  the  port  office  or  to  the 
Administrator,  all  right,  title,  and 
interest  in  the  property  by  the  owner  of 
the  property  is  fully  and  finally  forfeited 
to  the  United  States.  By  submitting  the 
waiver  of  title,  the  owner  also  waives 
and  relinquishes  all  rights  to  judicial 
review  of  the  seizure  and  forfeiture  and 
any  further  rights  or  proceedings 
relative  to  the  property.  Once  property 
is  thus  forfeited  to  the  United  States,  no 
other  right,  title,  or  interest  of  the  owner 
shall  exist  therein,  and  no  further  notice 
or  declaration  by  the  Administrator 
shall  be  required. 

§  356.6  Judicial  forfeiture;  property  vaiued 
at  $15,000  or  greater. 

Promptly  following  the  seizure  of  any 
property  appraised  at  a  value  of  $15,000 
or  greater,  the  matter  will  be  referred  to 
the  U.S.  Attorney’s  Office  for  the  district 
in  which  the  property  was  seized  for 
institution  of  judicial  forfeiture 
proceedings  in  U.S.  District  Court. 

§  356.7  Administrative  forfeiture;  property 
valued  at  less  than  $15,000. 

(a)  Notice  of  proposed  forfeiture.  (1) 
For  property  valued  at  less  than 
$15,000,  the  notice  of  seizure  shall  also 
be  accompanied  by  a  notice  of  proposed 
forfeiture,  which  notifies  any  interested 
party  that  PPQ  is  initiating  the 
administrative  forfeiture  process.  The 
notice  of  seizure  and  notice  of  proposed 
forfeiture  may  be  consolidated  into  one 
document. 

(2)  The  notice  of  proposed  forfeiture 
shall  set  forth  the  date,  time,  and  place 
the  property  was  seized;  a  description  of 
the  seized  property,  including  any 
identification  information;  the  reason 
for  seizure,  including  the  provisions  of 
the  act,  permit,  certificate,  or  regulations 
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allegedly  violated  and  under  which  the 
property  is  subject  to  forfeiture;  the 
determined  value  of  the  property;  the 
option  for  interested  parties  to  file  a 
petition  for  remission  or  mitigation  of 
forfeiture;  and  a  notice  providing  that 
the  property  will  be  forfeited  to  the 
United  States  unless  a  claim  is  filed. 

The  notice  shall  also  set  forth  the  time 
period  during  which  a  claim  must  be 
filed  and  shall  indicate  that  if  a  claim 
is  filed,  the  matter  will  be  adjudicated 
in  U.S.  District  Court. 

(b)  Forfeiture.  If  a  claim  is  not  filed  in 
accordance  with  paragraph  (d)  of  this 
section,  the  property  is  forfeited  to  the 
United  States  36  calendar  days  after  the 
owner  either  was  handed  in  person  or 
mailed  the  notice  of  seizure  and 
proposed  forfeiture.  In  the  event  that  the 
notice  of  seizure  and  proposed  forfeiture 
was  not  received,  as  evidenced  by 
return  receipt,  the  property  will  be 
forfeited  to  the  United  State.s  31 
calendar  days  after  the  date  the  notice 
of  seizure  is  no  longer  required  to  be 
posted  at  the  port  office  (i.e.,  66 
calendar  days  after  seizure).  Once 
property  is  forfeited  to  the  United 
States,  the  owner  no  longer  retains  any 
right  or  title  to,  or  interest  in,  the 
property. 

(c)  Declaration  of  forfeiture.  (1) 
Administrative  forfeiture  is  effective 
upon  the  conclusion  of  the  time  period 
specified  in  paragraph  (b)  of  this 
section.  No  other  action  is  required  to 
effectuate  forfeiture.  Within  a 
reasonable  time  after  forfeiture,  PPQ 
shall  complete  a  declaration  of 
forfeiture. 

(2)  The  declaration  of  forfeiture  shall 
be  sent  by  certified  or  registered  mail, 
return  receipt  requested,  to  the  owner 
and  to  any  other  persons  having  an 
interest  in  the  property  known  to  the 
Administrator,  to  their  addresses  last 
known  to  PPQ. 

(3)  The  declaration  of  forfeiture  shall 
include  the  date,  time,  and  place  the 
property  was  seized;  a  description  of  the 
seized  property,  including  any 
identification  information;  the  reason 
for  seizure,  including  the  provisions  of 
the  act,  permit,  certificate,  or  regulations 
violated  and  under  which  the  property 
was  forfeited;  and  the  duration  and 
place  the  notice  of  proposed  forfeiture 
was  posted  and  to  whom  and  the 
manner  in  which  service  was 
effectuated.  The  declaration  also  shall 
state  that  no  claim  was  received  and, 
therefore,  through  default,  the 
allegations  contained  in  the  notice  of 
proposed  forfeiture  are  admitted  as  true. 
The  declaration  shall  conclude  with  an 
order  providing  that  the  property  is 
condemned  and  forfeited  to  the  United 


States  and  that  no  other  right,  title,  or 
interest  exists  therein. 

(d)  Claim.  (1)  An  owner  may  contest 
the  forfeiture  of  property  valued  at  less 
than  $15,000  by  filing  a  claim,  which  is 
a  written  request  for  the  return  of 
property.  A  claim  shall  be  labeled  a 
“Claim”  and  identify  the  specific 
property  being  claimed,  state  the 
claimant’s  interest  in  the  property,  and 
be  made  under  oath  and  subject  to 
penalty  of  perjury. 

(2)  A  claim  shall  be  filed  with  the 
Administrator  by  submitting  it  to  the 
National  CITES  Coordinator,  PPQ, 

APHIS,  4700  River  Road  Unit  52, 
Riverdale,  MD  20737.  The  claim  is 
deemed  filed  when  it  is  received  by  the 
National  CITES  Coordinator.  It  shall  be 
filed  within  35  calendar  days  after  the 
notice  of  seizure  was  either  personally 
handed  or  mailed  to  the  owner.  If  the 
owner  did  not  receive  the  notice  of 
seizure,  then  the  claim  may  be  filed  no 
later  than  30  calendar  days  after  the  date 
the  notice  of  seizure  is  no  longer 
required  to  be  posted  (i.e.,  65  calendar 
days  after  seizure). 

'  (3)  If  a  claim  is  filed,  the 
administrative  forfeiture  is  terminated, 
and  the  matter  will  be  referred  to  the 
U.S.  Attorney’s  Office,  for  the  district  in 
which  the  property  was  seized  for 
institution  of  judicial  forfeiture  in  U.S. 
District  Court. 

§356.8  Petition  for  remission  or  mitigation 
of  forfeiture. 

(a)  Once  a  notice  of  .seizure  has  been 
issued  for  property  valued  at  $15,000  or 
less,  any  person  who  has  an  interest  in 
the  property  may  file  a  petition  for 
remission  or  mitigation  of  forfeiture.  A 
petition  shall  be  filed  with  the 
Administrator  by  submitting  it  to  the 
National  CITES  Coordinator,  PPQ, 
APHIS,  4700  River  Road  Unit  52, 
Riverdale,  MD  20737.  The  petition  is 
deemed  filed  when  it  is  received  by  the 
National  CITES  Coordinator. 

(b)  A  petition  shall  be  labeled  a 
“Petition  for  Remission  or  Mitigation  of 
Forfeiture”  and  contain  the  following 
information: 

(1)  A  description  of  the  property; 

(2)  The  time,  date,  and  place  of 
seizure; 

(3)  Evidence  of  the  petitioner’s 
interest  in  the  property,  such  as 
contracts,  bills  of  sale,  invoices,  security 
interests,  certificates  of  title;  and 

(4)  A  statement  of  all  facts  and 
circumstances  relied  upon  by  the 
petitioners  to  justify  remission  or 
mitigation  of  forfeiture. 

(c)  The  petition  shall  be  signed  by  the 
petitioner  or  the  petitioner’s  attorney 
under  oath  and  upon  penalty  of  perjury. 
If  the  petitioner  is  a  business,  the 


petition  shall  be  signed  by  a  partner, 
officer,  or  petitioner’s  attorney  under 
oath  and  upon  penalty  of  perjury. 

(d)  Upon  receiving  the  petition,  the 
Administrator  shall  decide  whether  to 
grant  relief.  In  making  his  or  her 
decision,  the  Administrator  shall 
consider  the  information  submitted  by 
the  petitioner,  as  well  as  any  other 
available  information  relating  to  the 
matter,  and  may  require  that  testimony 
be  taken. 

(e)  If  the  Administrator  finds  that 
there  are  mitigating  circumstances 
justifying  remission  or  mitigation,  the 
Administrator  may  remit  or  mitigate 
with  terms  and  conditions  as  he  or  she 
deems  reasonable  and  just.  However, 
remission  or  mitigation  will  not  be 
granted  if  such  action  would  frustrate 
the  purposes  of  the  act  under  which 
authority  the  property  had  been  seized. 
As  an  example,  this  section  typically 
would  not  allow  for  remission  or 
mitigation  with  respect  to  plants  that  are 
without  documentation  required  by  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora. 

(f)  The  Admini.strator  shall  notify  the 
petitioner  in  writing  as  to  whether  the 
petition  was  granted  or  denied  and  shall 
state  the  reason  for  the  decision.  The 
notification  shall  be  sent  by  registered 
or  certified  mail,  return  receipt 
requested. 

(g)  If  the  petition  is  denied  fully  or  in 
part,  the  petitioner  may  file  a 
supplemental  petition,  but  a 
supplemental  petition  will  not  be 
considered  unless  it  is  received  within 
14  calendar  days  from  the  date  on 
which  the  petitioner  received  the 
denial.  The  Administrator  shall  notily 
the  petitioner  in  writing  as  to  whether 
the  supplemental  petition  was  granted 
or  denied  and  shall  state  the  reason  for 
the  decision.  The  Administrator’s 
decision  is  discretionary  and 
unreviewable. 

(h)  If  a  petition  is  received  within  30 
calendar  days  of  the  initial  posting  of  a 
notice  of  seizure,  no  property  will  be 
forfeited  until  the  Administrator  makes 
his  or  her  initial  determination  on  the 
petition. 

(i)  If  a  petition  is  submitted  for 
property  valued  at  less  than  $15,000,  the 
matter  will  not  be  referred  for  judicial 
forfeiture;  in  order  for  that  to  occur,  a 
claim  must  be  filed  in  accordance  with 

§  356.7(d). 

§  356.9  Storage  and  care;  recovery  of 
costs. 

(a)  Seized  property  shall  be  stored  in 
a  place  that,  in  the  opinion  of  the 
Administrator,  is  most  convenient  and 
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appropriate,  with  due  regard  to  the 
expense  involved. 

(b)  If  any  property  is  seized  and 
forfeited  under  the  Endangered  Species 
Act,  16  U.S.C.  1531  et  seq.,  any  person 
whose  act  or  omission  was  the  basis  for 
the  seizure  shall  be  assessed  the  amount 
of  the  expenses  incurred  in  connection 
with  the  transfer,  board,  handling 
(including  care  and  maintenance  of  live 
plants),  or  storage  of  such  property.  If 
any  property  is  seized  with  regard  to  a 
violation  of  the  Lacey  Act  Amendments 
of  1981, 16  U.S.C.  3371  et  seq.,  any 
person  convicted  or  assessed  a  civil 
penalty  under  the  Lacey  Act  shall  be 
assessed  the  amount  of  the  expenses 
incurred  in  connection  with  the  storage, 
care,  and  maintenance  of  the  property  at 
issue  in  the  violation. 

(c)  Within  a  reasonable  time  after 
forfeiture,  APHIS  shall  send  to  such 
person  by  registered  or  certified  mail, 
return  receipt  requested,  an  invoice  for 
the  amount  of  the  expenses.  The  invoice 
shall  contain  an  itemized  statement  of 
the  applicable  expenses,  together  with 
instructions  on  the  time  and  manner  of 
payment.  Payment  shall  be  made  in 
accordance  with  the  invoice. 

(d)  The  recipient  of  any  assessment  of 
expenses  under  this  section  who  has  an 
objection  to  the  reasonableness  of  the 
expenses  described  in  the  invoice  may 
file,  within  30  calendar  days  of  the  date 
upon  which  the  invoice  is  received, 
written  objections  with  the 
Administrator  by  submitting  it  to  the 
National  CITES  Coordinator,  PPQ, 
APHIS,  4700  River  Road  Unit  52 
Riverdale,  MD  20737.  An  objection  is 
deemed  filed  when  it  is  received  by  the 
National  CITES  Coordinator. 

(e)  The  Administrator  will  promptly 
review  the  objections  and  mail  his  or 
her  final  decision  to  the  party  who  filed 
the  objection.  The  Administrator’s 
decision  shall  constitute  the  final 
administrative  action  on  the  matter. 

§  356.10  Disposal  of  property. 

Upon  a  waiver  of  title  or  upon 
forfeiture  of  property  to  the  United 
States  under  this  part,  such  property 
shall  be  disposed  of  in  a  manner  that  is 
most  convenient,  appropriate,  and  in 
accordance  with  law.  The  person 
responsible  for  the  violation  that  was 
the  basis  of  the  seizure  shall  not  receive 
financial  or  other  gain  from  the 
disposal. 

§  356.1 1  Computation  of  time. 

Saturdays,  Sundays,  and  Federal 
holidays  shall  be  included  in  computing 
the  time  allowed  for  in  this  part, 
provided  that,  when  such  time  expires 
on  a  Saturday,  Sunday,  or  Federal 
holiday,  such  period  shall  be  extended 


to  include  the  next  following  business 
day. 

Done  in  Washington,  DC,  this  14th  day  of 
May  2013. 

Max  Holtzman, 

Acting  Deputy  Under  Secretary  for  Marketing 
and  Regulatory  Programs. 

[FR  Doc.  2013-12048  Filed  5-20-13;  8:45  am] 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  FAA-201 3-0422;  Directorate 
Identifier  2012-NM-097-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Airpianes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Airbus  Model  A330-200  and  -300  series 
airplanes;  Model  A340-200  and  -300 
series  airplanes;  and  Model  A340— 541 
and  -642  airplanes.  This  proposed  AD 
was  prompted  by  reports  of  wing  tip 
brakes  (WTBs)  losing  their  braking 
function  in  service  due  to  heavy  wear 
on  the  brake  discs.  WTBs  are  designed 
to  stop  and  hold  the  mechanical 
transmission  of  slats  and  flaps  in  certain 
failure  cases.  This  proposed  AD  would 
require  repetitive  operational  tests  of 
certain  WTB  pressure-off-brakes  (POBs) 
for  performance  on  the  flap  and  slat 
systems,  and  replacement  of  any 
affected  WTB  with  a  new  or  serviceable 
part  if  the  test  fails.  This  proposed  AD 
would  also  require  eventual 
replacement  of  all  affected  WTBs  with 
a  new  part,  which  would  terminate  the 
repetitive  tests.  We  are  proposing  this 
AD  to  prevent  loss  of  the  WTB  braking 
function,  and  consequent  inability  of 
the  flap  or  slat  system  to  be  stopped  and 
held  in  position  during  operation, 
which  could  result  in  loss  of  control  of 
the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  July  5,  2013. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
Accomplishment  Instructions  for 
submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations, 


M-30,  West  Building  Ground  Floor, 
Room  Wl 2-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations, 

M-30,  West  Building  Ground  Floor, 
Room  W12-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Airbus  SAS — 
Airworthiness  Office — EAL,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France;  telephone  +33  5  61  93  36 
96;  fax  +33  5  61  93  44  51;  email 
account. airworth-eas@airbus. com-, 
Internet  http://www.airbus.com.  You 
may  review  copies  of  the  referenced 
service  information  at  the  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  WA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regulations. gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue  SW.,  Renton,  , 
Washington  98057-3356;  telephone 
(425)  227-1138;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2013-0422;  Directorate  Identifier 
2012-NM-097-AD’’  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
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will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Community,  has  issued  EASA 
Airworthiness  Directive  2012-0082, 
dated  May  15,  2012  (referred  to  after 
this  as  the  Mandatory  Continuing 
Airworthiness  Information,  or  “the 
MCAI”),  to  correct  an  unsafe  condition 
for  the  specified  products.  The  MCAI 
states; 

Several  wing  tip  brakes  (WTB)  have  lost 
their  braking  function  in  service.  Inspection 
by  the  manufacturer  of  these  units  revealed 
that  the  drive  shaft  was  found  free  to  rotate 
and  the  braking  discs  worn.  Investigations 
are  still  on-going  to  determine  the  exact  root 
cause. 

The  WTB  is  a  Pressure-Off-Brake  (POB) 
with  a  multi-plate  friction  device  operated  by 
a  spring  pack.  In  operation,  the  brakes  are 
released  by  dual  hydraulic  pistons  controlled 
by  electro-hydraulic  solenoid  valves, 
energized  by  the  Slat  Flap  Control  Computers 
(SFCC).  The  purpose  of  the  WTBs  (4  per 
aeroplane)  is  to  stop  and  hold  the  mechanical 
transmission  in  position  in  some  specific 
failure  cases.  In  such  cases,  the  SFCCs  de¬ 
energize  their  WTB  solenoids,  which  remove 
the  hydraulic  pressure  and  lead  to  the 
application  of  the  brakes. 

This  condition,  if  not  detected  and 
corrected,  could,  in  some  specific  failure 
cases,  result  in  loss  of  control  of  the 
aeroplane. 

For  the  reasons  described  above,  EASA 
issued  AD  2010-0267  to  require  a  one-time 
Operational  Test  of  the  WTB/POB 
performance  on  the  flap  and  slat  systems  to 
detect  any  dormant  failure  and,  depending 
on  findings,  applicable  corrective  actions. 
This  AD  also  required  the  reporting  of 
findings,  including  none,  to  the  TC  holder. 

Since  issuance  of  EASA  AD  2010—0267, 
additional  occurrences  have  been  reported. 
The  results  of  the  investigations  revealed  that 
WTB  fitted  with  brake  plates  manufactured 
by  JURID  (Part  Number  (P/N)  1007AO000-O3, 
P/N  1007A0000-04,  or  P/N  1007A0000-05) 
are  more  sensitive  to  wear  than  those 
manufactured  by  MIBA  (P/N  1007A0000-06 
or  P/N  1007B0000-01). 

For  the  reason  described  above,  this  AD 
retains  the  requirements  of  EASA  AD  2010- 
0267,  which  is  superseded,  and  requires: 

•  a  repetitive  Operational  Test  of  the  WTB/ 
POB  performance  on  the  flap  and  slat 
systems,  and 

•  embodiment  of  the  terminating  action 
which  consists  in  the  installation  of  WTB 
standard  build  on  brake  plates  manufactured 
by  MIBA. 

You  may  obtain  further  information  by 
examining  the  MCAI  in  the  AD  docket. 

Relevant  Service  Information 

Airbus  has  issued  Alert  Operators 
Transmission  A27L001-12,  Revision  01, 
dated  April  27,  2012. 


The  actions  described  in  the  service 
information  are  intended  to  correct  the' 
unsafe  condition  identified  in  the 
MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  65  products  of  U.S.  registry. 
We  also  estimate  that  it  would  take 
about  2  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $85  per  work-hour.  Based  on 
these  figures,  we  estimate  the  cost  of  the 
proposed  AD  on  U.S.  operators  to  be 
$11,050,  or  $170  per  product. 

In  addition,  we  estimate  that  any 
necessary  follow-on  actions  would  take 
about  4  work-hours  and  require  parts 
costing  $9,987  (per  unit — four  units  per 
airplane),  for  a  cost  of  $10,327  per 
product.  We  have  no  way  of 
determining  the  number  of  products 
that  may  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in- 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Airbus:  Docket  No.  FAA-201 3-0422; 

Directorate  Identifier  2012-NM-097-AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  July  5,  2013. 

(b)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  Airbus  Model  A330- 
201,-202,  -203,  -223,  -243,  -223F,  -243F, 
-301,  -302,  -303,  -321,  -322, -323,  -341, 
-342,  and  -343  airplanes;  Model  A340-211, 
-212,  -213,  -311,  -312,  and  -313  airplanes; 
and  Model  A340-541  and  Model  A340-642 
airplanes;  certificated  in  any  category;  all 
manufacturer  serial  numbers. 
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(d)  Subfect 

Air  Transport  Association  (AT A)  of 
America  Code  27,  Flight  controls. 

(e)  Reason 

This  AD  was  prompted  by  reports  of  wing 
tip  brakes  (WTBs)  losing  their  braking 
function  in  service  due  to  heavy  wear  on  the 
brake  discs.  We  are  issuing  this  AD  to  detect 
and  correct  failure  of  the  WTB  and 
consequent  loss  of  control  of  the  airplane. 

(f)  Compliance 

You  are  responsible  for  having  the  actions 
required  by  this  AD  performed  within  the 
compliance  times  specified,  unless  the 
actions  have  already  been  done. 

(g)  Part  Number  Determination 

Within  30  days  after  the  effective  date  of 
this  AD:  Inspect  to  determine  the  part 
number  (P/N)  of  the  four  WTBs  of  the  flap 
and  slat  systems,  in  accordance  with  the 
Instructions  of  Airbus  Alert  Operators 
Transmission  (AOT)  A27L001-12,  Revision 
01,  dated  April  27,  2012.  A  review  of  the 
Airbus  airplane  inspection  report  (AIR)  or 
airplane  maintenance  records  is  acceptable  to 
identify  the  part  number  of  the  WTB 
installed,  provided  that  part  number  can  be 
conclusively  determined  from  that  review. 

(h)  Rej^titive  Operational  Tests 

For  any  WTB  having  P/N  1007A000O-03, 
P/N  1O07A000O-O4,  or  P/N  1007A000O-O5, 
as  determined  by  paragraph  (g)  of  this  AD:  At 
the  later  of  the  times  specified  in  paragraphs 

(h) (1)  and  (h)(2)  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1,000  flight  hours, 
perform  an  operational  test  of  the  WTB  on 
the  affected  flap  and/or  slat  systems  in 
accordance  with  the  Instructions  of  Airbus 
AOT  A27L001-12,  Revision  01,  dated  April 
27,  2012. 

(1)  Within  1,000  flight  hours  since  the  last 
accomplishment  of  A330/A340  Maintenance 
Review  Board  Report  (MRBR)  tasks  27.50.00/ 
14  and  27.80.00/10,  or  since  first  flight  of  the 
airplane,  whichever  occurs  later. 

(2)  Within  30  days  after  the  effective  date 
of  this  AD. 

(i)  Replacement  of  WTBs  That  Fail  the 
Operational  Test 

If  any  WTB  operational  test  fails,  before 
further  flight,  replace  the  affected  WTB  witfi 
a  serviceable  WTB,  in  accordance  with  the 
Instructions  of  Airbus  AOT  A27L001— 12, 
Revision  01,  dated  April  27,  2012. 
Installation  of  a  WTB  having  P/N 
1007A0000-03,  P/N  1007A000O-O4,  or  P/N 
1O07AO00O-O5,  does  not  constitute 
terminating  action  for  the  repetitive  tests 
required  by  paragraph  (h)  of  this  AD. 

(j)  Replacement  of  WTBs 

Within  26  months  after  the  effective  date 
of  this  AD,  replace  each  WTB  having  P/N 
1007A0000-O3,  P/N  1007A000O-04,  or  P/N 
1007A0000-05  with  a  WTB  having  P/N 
10O7A000O-O6,  in  accordance  with  the 
Instructions  of  Airbus  AOT  A27L001-12, 
Revision  01,  dated  April  27,  2012. 
Accomplishing  the  replacement  required  by 
this  paragraph  constitutes  terminating  action 
for  the  repetitive  operational  tests  required 
by  paragraph  (h)  of  this  AD. 


(k)  Optional  Installation 

As  an  alternative  to  accomplishing  the 
replacement  required  by  paragraph  (j)  of  this 
AD,  installation  of  a  WTB  having  P/N 
1007B000O-01,  in  accordance  with  the 
Instructions  of  Airbus  AOT  A27L001-12, 
Revision  01,  dated  April  27,  2012,  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (j)  of  this  AD  and 
constitutes  terminating  action  for  the  , 
repetitive  operational  tests  required  by 
paragraph  (h)  of  this  AD. 

(l)  Parts  Installation  Prohibition  and 
Limitation 

(1)  For  airplanes  on  which  Airbus 
Modification  43512  has  been  embodied  in 
production:  As  of  the  effective  date  of  this 
AD,  installing  a  WTB  having 

P/N  1007A0000-03,  P/N  1007A0000-04,  or 
P/N  1007A000O-O5  is  not  allowed. 

(2)  For  airplanes  on  which  Airbus 
Modification  43512  has  not  been  embodied 
in  production:  Installing  a  WTB  having  P/N 
1007A000(M)3,  P/N  1007A0000-04,  or  P/N 
1007A0000-05  is  allowed;  provided  that  after 
its  installation  the  operational  test  is 
performed  before  further  flight,  and  passed 
successfully,  in  accordance  with  the 
Instructions  of  Airbus  AOT  A27L001-12, 
Revision  01,  dated  April  27,  2012. 

(m)  Credit  for  Previous  Actions 

This  paragraph  provides  credit  for  actions 
required  by  paragraphs  (g),  (h),  (i),  (j),  and  (k) 
of  this  AD,  if  those  actions  were  performed 
before  the  effective  date  of  this  AD  using 
Airbus  AOT  A27L001-12,  dated  April  26, 
2012,  which  is  not  incorporated  by  reference 
in  this  AD. 

(n)  Reporting  to  Airbus 

Submit  a  report  of  the  initial  identification 
of  the  part  numbers  of  the  WTBs  required  by 
paragraph  (g)  of  this  AD,  and  a  report  of  the 
findings  of  each  operational  test  required  by 
paragraph  (h)  of  this  AD  (both  positive  and 
negative),  to  Airbus,  Customer  Services, 
Engineering  and  Technical  Support,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac  Cedex 
France,  Attn:  Daniel  Lopez-Fernandez, 
SEEL6;  fax:  (+33)  5  61  93  04  52;  email: 
daniel.lopez-fernandez@airbus.coin-,  at  the 
applicable  time  specified  in  paragraph  (n)(l) 
or  (n)(2)  of  this  AD. 

(1)  If  the  action  was  done  on  or  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  90  days  after  accomplishing  the 
action. 

(2)  If  the  action  was  done  before  the 
effective  date  of  this  AD:  Submit  the  report 
within  90  days  after  the  effective  date  of  this 
AD. 

(o)  Other  FAA  AD  Provisions 

The  following  provisions  also  apply  to  this 
AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMDCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
In  accordance  with  14  CFR  39.19,  send  your 
request  to  your  principal  inspector  or  local 
Flight  Standards  District  Office,  as 


appropriate.  If  sending  information  directly 
to  the  International  Branch,  send  it  to  ATTN: 
Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM— 116,  Transport 
Airplane  Directorate,  FAA,  1601  Lind 
Avenue  SW.,  Renton,  Washington  98057- 
3356;  telephone  (425)  227-1138;  fax  (425) 
227-1149.  Information  may  be  emailed  to:  9- 
ANM-1 1 6-AMOC-REQUESTS@faa.gov. 

Before  using  any  approved  AMOC,  notify 
your  appropriate  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office/ 
certificate  holding  district  office.  The  AMOC 
approval  letter  must  specifically  reference 
this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  A  federal 
agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  nor 
shall  a  person  be  subject  to  a  penalty  for 
failure  to  comply  with  a  collection  of 
information  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act  unless  that 
collection  of  information  displays  a  current 
valid  0MB  Control  Number.  The  OMB 
Control  Number  for  this  information 
collection  is  2120-0056.  Public  reporting  for 
this  collection  of  information  is  estimated  to 
be  approximately  5  minutes  per  response, 
including  the  time  for  reviewing  Instructions, 
completing  and  reviewing  the  collection  of 
information.  All  responses  to  this  collection 
of  information  are  mandatory.  Comments 
concerning  the  accuracy  of  this  burden  and 
suggestions  for  reducing  the  burden  should 
be  directed  to  the  FAA  at:  800  Independence 
Ave.  SW.,  Washington,  DC  20591,  Attn: 
Information  Collection  Clearance  Officer, 
AES-200. 

(p)  Related  Information 

(1)  Refer  to  Mandatory  Continuing 
Airworthiness  Information,  European 
Aviation  Safety  Agency  Airworthiness 
Directive  2012-0082,  dated  May  15,  2012; 
and  Airbus  Alert  Operators  Transmission 
A27L001-12,  Revision  01,  dated  April  27, 

2012,  for  related  information. 

(2)  For  service  information  identified  in 
this  AD,  contact  Airbus  SAS — Airworthiness 
Office — EAL,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France;  telephone  +33 
5  61  93  36  96;  fax  +33  5  61  93  45  80;  email 
airworthiness.A330-A340@airbus.com: 
Internet  http://www.airbus.com.  You  may 
review  copies  of  the  referenced  service 
information  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
WA.  For  information  on  the  availability  of 
this  material  at  the  FAA,  call  425-227-1221. 

Issued  In  Renton,  Washington,  on  May  13, 

2013. 

Ali  Bahrami, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  2013-12076  Filed  5-20-13;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 3-0423;  Directorate 
Identifier  201 2-NM-1 76-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  DASSAULT 
AVIATION  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  all 
DASSAULT  AVIATION  Model  FAN  JET 
FALCON.  FAN  JET  FALCON  SERIES  C, 
D,  E,  F,  and  G  airplanes;  Model 
MYSTERE-FALCON  200  airplanes;  and 
Model  MYSTERE-FALCON  20-C5,  20- 
D5,  20-E5,  and  20-F5  airplanes.  This 
proposed  AD  was  prompted  hy  reports 
of  a  manufacturing  defect  in  the  charge 
indicator  on  fire  extinguisher  bottles. 
This  proposed  AD  would  require 
repetitive  weighing  of  fire  extinguisher 
bottles  having  a  certain  part  number, 
and  eventual  replacement  of  those 
bottles  to  terminate  the  repetitive 
weighing.  We  are  proposing  this  AD  to 
detect  and  correct  a  dormant  failure  in 
the  fire  suppression  system,  which 
could  result  in  the  inability  to  put  out 
a  fire  in  an  engine,  auxiliary  power  unit, 
or  rear  compartment. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  July  5,  2013. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact 

Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  NJ  07606;  telephone 
201-440-6700;  Internet  http:// 
www.dassaultfalcon.com.  You  may 
review  copies  of  the  referenced  service 
information  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 


SW.,  Renton,  WA.  For  information  on 
the  availability  of  this  material  at  the 
FAA,  call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98057-3356;  phone:  425-227-1137;  fax: 
425-227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  address  listed  under  the  ADDRESSES 
section.  Include  “Docket  No.  FAA- 
201 3-0423;  Directorate  Identifier  2012- 
NM-176-AD”  at  the  beginning  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  Member  States  of  the  European 
Community,  has  issued  EASA 
Airworthiness  Directive  2012-0189, 
dated  September  24,  2012  (referred  to 
after  this  as  “the  MCAI”),  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

A  manufacturing  defect  of  the  charge 
indicator  of  fire  extinguisher  bottles  has  been 
reported  on  Dassault  Aviation  Fan  Jet  Falcon 
and  Mystere-Falcon  20  series  aeroplanes. 

The  results  of  the  investigations  concluded 
that  this  defect  may  lead  to  corrosion  of  the 
charge  indicator,  causing  improper 


indication  of  loss  of  pressure  inside  the 
bottle.  In  addition,  the  Part  Numbers  (P/N)  of 
the  fire  extinguishers  and  batch  numbers  of 
the  affected  charge  indicators  have  been 
identified. 

This  condition,  if  not  detected  and 
corrected,  could  constitute  a  dormant  failure 
that  might  impact  the  capability  to  extinguish 
a  fire,  either  in  an  engine  or  the  Auxiliary 
Power  Unit  (APU)  or  the  rear  compartment, 
possibly  resulting  in  damage  to  the  aeroplane 
and  injury  to  the  occupants. 

For  the  reasons  described  above,  this 
[EASA]  AD  requires  repetitive  weighing  of 
the  affected  fire  extinguishers  bottles  and, 
ultimately  replacement  of  the  affected  bottles 
with  serviceable  bottles.  In  addition,  this  AD 
prohibits  installation  of  an  affected  fire 
extinguisher  bottle. 

You  may  obtain  further  information 
by  examining  the  MCAI  in  the  AD 
docket. 

Relevant  Service  Information 

Dassault  Aviation  has  issued  the 
following  service  information: 

•  Mandatory  Service  Bulletin  F20- 
785,  dated  June  11,  2012  (for  Model 
FAN  JET  FALCON,  FAN  JET  FALCON 
SERIES  C,  D,  E,  F,  and  G  airplanes;  and 
MYSTERE-FALCON  20-C5,  20-D5,  20- 
E5,  and  20-F5  airplanes); 

•  Mandatory  Service  Bulletin  F200- 
131,  dated  June  11,  2012  (for  Model 
MYSTERE-FALCON  200  airplanes): 

•  Dassault  Maintenance  Procedure 
26-20-3,  “Weighing  of  Engine  Freon 
Fire  Extinguishers,”  dated  October 
2009,  of  Chapter  26  of  Book  2  of  the 
Falcon  20  Maintenance  Manual  (for 
Model  FAN  JET  FALCON,  FAN  JET 
FALCON  SERIES  C,  D,  E,  F,  and  G 
airplanes;  and  Model  MYSTERE- 
FALCON  20-C5,  20-D5,  20-E5,  and  20- 
F5  airplanes): 

•  Dassault  Aviation  Maintenance 
Procedure  26-20—2,  “Removal  of 
Pyrotechnical  Cartridge  for  Check/ 
Replacement,”  dated  October  2010,  of 
Chapter  26  of  Book  2  of  the  Falcon  20 
Maintenance  Manual  (for  Model  FAN 
JET  FALCON,  FAN  JET  FALCON 
SERIES  C,  D,  E,  F,  and  G  airplanes;  and 
Model  MYSTERE-FALCON  20-C5,  20- 
D5,  20-E5^  and  20-F5  airplanes); 

•  Dassault  Aviation  Falcon  200 
Maintenance  Requirement  Card  171.0, 
“Engine/Rear  compartment  Extinguisher 
(14W1-14W2) — Removal/Installation 
(ATA  26-20-06),  dated  December  2011, 
of  Chapter  26  of  Book  1  of  the  Falcon 
200  Maintenance  Manual  (for  Model 
MYSTERE-FALCON  200  airplanes);  and 

•  Dassault  Aviation  Falcon  200 
Maintenance  Requirement  Card  171.0, 
“Engine/Rear  compartment  Extinguisher 
(14W1-14W2) — Check/Replacement  of 
Percussion  Cartridge  (ATA  26-20-08),” 
dated  December  2011,  of  Chapter  26  of 
Book  1  of  the  Falcon  200  Maintenance 
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Manual  (for  Model  MYSTERE-FALCON 
200  airplanes). 

The  actions  described  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MCAl. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  185  products  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  4  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $85  per  work-hour.  Required 
parts  would  cost  about  $6,400  per 
product.  Where  the  service  information 
lists  required  parts  costs  that  are 
covered  under  warranty,  we  have 
assumed  that  there  will  be  no  charge  for 
these  parts.  As  we  do  not  control 
warranty  coverage  for  affected  parties, - 
some  parties  may  incur  costs  higher 
than  estimated  here.  Based  on  these 
figures,  we  estimate  the  cost  of  the 
proposed  AD  on  U.S.  operators  to  be  up 
to  $1,246,900,  or  $6,740  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 


products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 
We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  GFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Dassault  Aviation:  Docket  No.  FAA-2013- 
0423;  Directorate  Identifier  2012-NM- 
1 76-AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  July  5,  2013. 

(b)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  DASSAULT  AVIATION 
Model  FAN  JET  FALCON,  FAN  JET  FALCON 
SERIES  C,  D,  E,  F,  and  G  airplanes;  Model 
MYSTERE-P’ALCON  200  airplanes;  and 


Model  MYS'TERE-FALCON  20-C5,  20-D5, 
20-E5,  and  20-F5  airplanes,  certificated  in 
any  category,  all  serial  numbers. 

(d)  Subject 

Joint  Aircraft  System  Component  (JASC)/ 
Air  Transport  Association  (ATA)  of  America 
Code  26,  Fire  protection. 

(e)  Reason 

This  AD  was  prompted  by  reports  of  a 
manufacturing  defect  in  the  charge  indicator 
on  fire  extinguisher  bottles.  We  are  issuing 
this  AD  to  detect  and  correct  a  dormant 
failure  in  the  fire  suppression  system,  which 
could  result  in  the  inability  to  put  out  a  fire 
in  an  engine,  auxiliary  power  unit,  or  rear 
compartment. 

(f)  Compliance 

You  are  responsible  for  having  the  actions 
required  by  this  AD  performed  within  the 
compliance  times  specified,  unless  the 
actions  have  already  been  done. 

(g)  Definitions 

For  the  purposes  of  this  AD  the  following 
definitions  apply: 

(1)  An  affected  fire  extinguisher  bottle  is 
any  fire  extinguisher  bottle  having  a  part 
number  (P/N)  included  in  table  1  to 
paragraph  (h)  of  this  AD  and  having  a 
manufacturing  batch  number  168  through 
200  inclusive  on  the  data  plate  of  the  charger 
indicator. 

(2)  A  serviceable  fire  extinguisher  bottle  is 
any  fire  extinguisher  bottle  having  a 
manufacturing  batch  number  lower  than  168 
or  higher  than  200  on  the  charge  indicator 
data  plate. 

(h)  Determining  Charge  Indicator  Batch 
Number 

Within  30  days  or  100  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
first:  Determine  the  manufacturing  batch 
number  for  the  charge  indicator  installed  on 
each  engine  and  auxiliary  power  unit  (AFIJ) 
fire  extinguisher  bottle  having  a  part  number 
(P/N)  included  in  table  1  to  paragraph  (h)  of 
this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Dassault 
Mandatory  Service  Bulletin  F20-785,  dated 
June  11,  2012  (for  Model  FAN  JET  FALCON, 
FAN  JET  FALCON  SERIES  C,  D,  E,  F,  and  G 
airplanes;  and  Model  MYSTERE-FALGON 
20-C5,  20-D5,  20-E5,  and  20-F5  airplanes); 
or  Dassault  Mandatory  Service  Bulletin 
F200-131,  dated  June  11,  2012  (for  Model 
MYSTERE-FALCON  200  airplanes). 


Table  1  to  Paragraph  (h)  of  This 
AD— Affected  Fire  Extinguisher 
Bottles 


Type  of  Bottle — 

P/N— 

Engine  Fire  Extin- 

P/N  111-1555-324- 

guisher  Bottle.  , 

1  12A. 

^  P/N  811456. 
i  P/N  11 1-355-32 142 A. 

APU  Fire  Extin- 

P/N  111-011-324- 

guisher  Bottle. 

i  12A. 

P/N  811475. 
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(1)  For  fire  extinguisher  bottles  with  P/Ns 
that  are  not  included  in  table  1  to  paragraph 

(h)  of  this  AD,  no  further  action  is  required 
by  this  paragraph. 

(2)  For  any  affected  charge  indicator,  as 
identified  in  paragraph  (g)(1)  of  this  AD: 

Before  further  flight,  weigh  each  affected  fire 
extinguisher  bottle,  in  accordance  with  the 
instructions  specified  in  Dassault 
Maintenance  Procedure  26-20-.3,  “Weighing 
of  Engine  F’reon  Fire  Extinguishers,”  dated 
October  2009,  of  Chapter  26  of  Book  2  of  the 
Falcon  20  Maintenance  Manual  (for  Model 
FAN  )ET  FALCON,  FAN  JET  FALCON 
SERIES  C,  D,  E,  F,  and  G  airplanes;  and 
Model  MYSTERE-FALCON  20-C.'},  20-D.'j, 
20-E5,  and  20-F5  airplanes);  or  Dassault 
Aviation  Falcon  200  Maintenance 
Requirement  Card  171.0,  “Engine/Rear 
compartment  Extinguisher  (14W1-14W2) — 
Removal/Installation  (ATA  26-20-06),” 
dated  December  2011,  of  Chapter  26  of  Book 
1  of  the  Falcon  200  Maintenance  Manual  (for 
Model  MYSTERE-FALCON  200  airplanes). 
Weigh  the  fire  extinguishers  thereafter  at 
intervals  not  to  exceed  12  months  until  the 
replacement  specified  in  paragraph  (h)(2)(i), 
(h)(2)(ii),  (h)(2)(iii),  (h)(2)(iv),  or  (j)  of  this  AD 
is  accomplished.  If  it  is  determined  that  the  ‘ 
fire  extinguisher  weighs  less  than  the  lowest 
weight  limit  indicated  on  the  fire 
extinguisher’s  data  plate,  before  further 
flight,  replace  any  affected  fire  extinguisher 
bottle  and  charge  indicator  cartridge,  with  a 
serviceable  part,  in  accordance  with  the 
applicable  service  information  or  method 
specified  in  paragraph  (h)(2)(i),  (h)(2)(ii), 
(h)(2)(iii),  or  (h)(2)(iv)  of  this  AD. 

(i)  For  Model  FAN  JET  FALCON,  FAN  JET 
FALCON  SERIES  C,  D,  E,  F.  and  G  airplanes; 
and  Model  MYSTERE-FALCON  20-C5,  20- 
D5,  20-E5,  and  20-F5  airplanes:  Replace  the 
charge  indicator  cartridge  with  a  serviceable 
part,  in  accordance  with  the  instructions 
specified  in  Dassault  Aviation  Maintenance 
Procedure  26-20-2,  “Removal  of 
Pyrotechnical  Cartridge  for  Check/ 
Replacement,”  dated  October  2010,  of 
Chapter  26  of  Book  2  of  the  Falcon  20 
Maintenance  Manual. 

(ii)  For  Model  FAN  JET  FALCON,  FAN  JET 
FALCON  SERIES  C,  D,  E,  F,  and  G  airplanes; 
and  Model  MYSTERE-FALCON  20-C5,  20- 
D5,  20— E5,  and  20-F5  airplanes:  Replace  .the 
fire  extinguisher  bottle  with  a  serviceable 
part,  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  Transport  Airplane  Directorate,  FAA;  or 
the  European  Aviation  Safety  Agency  (EASA) 
(or  its  delegated  agent). 

(iii)  For  Model  MYSTERE-FALCON  200 
airplanes:  Replace  the  charge  indicator 
cartridge  with  a  serviceable  part,  in 
accordance  with  Dassault  Aviation  Falcon 
200  Maintenance  Requirement  Card  171.0, 
“Engine/Rear  compartment  Extinguisher 
(14W1— 14W2) — Check/Replacement  of 
Percussion  Cartridge  (ATA  26-20-08),” 
dated  December  2011,  of  Chapter  26  of  Book 
1  of  the  Falcon  200  Maintenance  Manual. 

(iv)  For  Model  MYSTERE-FALCON  200 
airplanes:  Replace  the  fire  extinguisher  bottle 
with  a  serviceable  part,  in  accordance  with 
the  instructions  specified  in  Dassault 
Aviation  Falcon  200  Maintenance 
Requirement  Card  171.0,  “Engine/Rear 


compartment  Extinguisher  (14W1-14W2) — 
Removal/Installation  (ATA  26—20—06),” 
dated  December  2011,  of  Chapter  26  of  Book 
1  of  the  Falcon  200  Maintenance  Manual. 

(i)  Repetitive  Inspection  To  Determine  If 
Charge  Indicator  Cartridge  Was  Fired 
Within  6  months  after  the  effective  date  of 
this  AD:  Do  an  inspection  to  determine  if  the 
charge  indicator  cartridge  installed  on  each 
engine  and  APU  fire  extinguisher  bottle,  as 
identified  in  table  1  to  paragraph  (h)  of  this 
AD,  was  fired,  in  accordance  with  the 
instructions  specified  in  Dassault  Aviation 
Maintenance  Procedure  26-20-2,  “Removal 
of  Pyrotechnical  Cartridge  For  Check/ 
Replacement,”  dated  October  2010,  of 
Chapter  26  of  Book  2  of  the  P'alcon  20 
Maintenance  Manual  (for  Model  FAN  JET 
FALCON,  FAN  JET  FALCON  SERIES  C,  D,  E, 
F,  and  G  airplanes;  and  Model  MYSTERE- 
FALGON  20-C5,  20-D5,  20-E5,  and  20  F5 
airplanes);  or  Dassault  Aviation  Falcon  200 
Maintenance  Requirement  Gard  171.0, 
“Engine/Rear  compartment  Extinguisher 
(14W1-14W2) — Gheck/Replacement  of 
Percussion  Gartridge  (ATA  26-20-08),” 
dated  December  2011,  of  Chapter  26  of  Book 
1  of  the  Falcon  200  Maintenance  Manual  (for 
Model  MYSTERE-FALCON  200  airplanes). 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  6  months  until  the  replacement 
specified  in  paragraph  (i)(l),  (i)(2),  (i)(3), 

(i)(4),  or  (j)  of  this  AD  is  accomplished.  If  it 
is  determined  that  any  charge  indicator 
cartridge  was  fired,  before  further  flight, 
replace  the  affected  fire  extinguisher  bottle 
and  charge  indicator  cartridge  with  a 
serviceable  part  in  accordance  with  the 
applicable  service  information  or  method 
specified  in  paragraph  (iMD.  (i)(2),  (i)(3),  or 
(i)(4)  of  this  AD. 

(1)  For  Model  FAN  JET  FALCON,  FAN  JET 
FALCON  SERIES  C,  D,  E,  F,  and  G  airplanes; 
and  Model  MYSTERE-FALCON  20-C5,  2- 
D5,  20— E,5,  and  20-F5  airplanes:  Replace  the 
charge  indicator  cartridge  with  a  serviceable 
part,  in  accordance  with  the  instructions 
specified  in  Dassault  Aviation  Maintenance 
Procedure  26-20-2,  “Removal  of 
Pyrotechnical  Cartridge  for  Check/ 
Replacement,”  dated  October  2010,  of 
Chapter  26  of  Book  2  of  the  Falcon  20 
Maintenance  Manual. 

(2)  For  Model  FAN  JET  FALCON,  FAN  JET 
FALCON  SERIES  C,  D,  E,  F,  and  G  airplanes; 
and  Model  MYSTERE-FALCON  20-C5,  20- 
D5,  20-E5,  and  20-F5  airplanes:  Replace  the 
fire  extinguisher  bottle  with  a  serviceable 
part,  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  Transport  Airplane  Directorate,  FAA;  or 
the  European  Aviation  Safety  Agency  (EASA) 
(or  its  delegated  agent). 

(3)  For  Model  MYSTERE-FALCON  200 
airplanes:  Replace  the  charge  indicator 
cartridge  with  a  serviceable  part,  in 
accordance  with  the  instructions  specified  in 
Dassault  Aviation  Falcon  200  Maintenance 
Requirement  Card  171.0,  “Engine/Rear 
compartment  Extinguisher  (14W1-14W2) — 
Check/Replacement  of  Percussion  Cartridge 
(ATA  26-20-08),”  dated  December  2011,  of 
Chapter  26  of  Book  1  of  the  Falcon  200 
Maintenance  Manual. 

(4)  For  Model  MYSTERE-FALCON  200 
airplanes:  Replace  the  fire  extinguisher  bottle 


with  a  serviceable  part,  in  accordance  with 
the  instructions  specified  in  Dassault 
Aviation  Falcon  200  Maintenance 
Requirement  Card  171.0,  “Engine/Rear 
compartment  Extinguisher  (14W1-14W2) — 
Removal/lmstallation  (ATA  26-20-06),  dated 
December  2011,  of  Chapter  26  of  Book  1  of 
the  Falcon  200  Maintenance  Manual. 

(j)  Replacement  of  Fire  Extinguisher  Bottle 
and  Charge  Indicator  Cartridge 

Unless  previously  accomplished  as 
specified  in  paragraphs  (h)  or  (i)  of  this  AD: 
VVithin  60  months  after  the  effective  date  of 
this  AD,  replace  any  affected  fire 
extinguisher  bottle  and  charge  indicator 
cartridge,  as  specified  in  paragraph  (g)(1)  of 
this  AD,  with  a  serviceable  part,  in 
accordance  with  the  applicable  service 
information  or  method  specified  in  paragraph 
(i)(l).  (i)(2),  (i)(3),  or  (i)(4)  of  this  AD. 
Replacement  of  any  affected  fire  extinguisher 
bottle  and  charge  indicator  cartridge  with  a 
serviceable  part  terminates  the  repetitive 
actions  specified  in  paragraphs  (h)  and  (i)  of 
this  AD. 

(1)  For  Model  FAN  JET  FALCON,  FAN  JET 
FALCON  SERIES  C,  D,  E,  F,  and  G  airplanes; 
and  Model  MYSTERE-FALGON  20-C5,  20- 
D5,  20-E.3,  and  20-F5  airplanes:  Replace  the 
charge  indicator  cartridge  with  a  serviceable 
part,  in  accordance  with  the  instructions 
specified  in  Dassault  Aviation  Maintenance 
Procedure  26-20-2,  “Removal  of 
Pyrotechnical  Cartridge  for  Check/ 
Replacement,”  dated  October  2010,  of 
Chapter  26  of  Book  2  of  the  Falcon  20 
Maintenance  Manual. 

(2)  For  Model  FAN  JET  FALCON,  FAN  JET 
FALCON  SERIES  C,  D,  E,  F,  and  G  airplanes; 
and  Model  MYSTERE-FALCON  20-C5,  20- 
D5,  20-E5,  and  20-F5  airplanes:  Replace  the 
fire  extinguisher  bottle  with  a  serviceable 
part,  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  Transport  Airplane  Directorate,  P’AA;  or 
the  EASA  (or  its  delegated  agent). 

(3)  For  Model  MYSTERE-FALCON  200 
airplanes:  Replace  the  charge  indicator 
cartridge  with  a  serviceable  part,  in 
accordance  with  the  instructions  specified  in 
Dassault  Aviation  Falcon  200  Maintenance 
Requirement  Card  171.0,  “Engine/Rear 
compartment  Extinguisher  (14W1-14W2) — 
Check/Replacement  of  Percussion  Cartridge 
(ATA  26-20-08),”  dated  December  2011,  of 
Chapter  26  of  Book  1  of  the  Falcon  200 
Maintenance  Manual. 

(4)  For  Model  MYSTERE-FALCON  200 
airplanes:  Replace  the  fire  extinguisher  bottle 
with  a  serviceable  part,  in  accordance  with 
the  instructions  specified  in  Dassault 
Aviation  Falcon  200  Maintenance 
Requirement  Card  171.0,  “Engine/Rear 
compartment  Extinguisher  (14W1-14W2) — 
Removal/Installation  (ATA  26-20-06),  dated 
December  2011,  of  Chapter  26  of  Book  1  of 
the  Falcon  200  Maintenance  Manual. 

(k)  Parts  Installation  Prohibition 

As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  airplane,  a  fire 
extinguisher  bottle  having  a  P/N  included  in 
table  1  to  paragraph  (h)  of  this  AD,  fitted  with 
a  charge  indicator  having  a  manufacturing 
batch  number  on  the  data  plate  of  168 
through  200  inclusive. 
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(I)  Other  FAA  AD  Provisions 
The  following  provisions  also  apply  to  this 
AD: 

(1)  AMOCs:  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 

In  accordance  with  14  CFR  39.19,  send  your 
request  to  your  principal  inspector  or  local 
Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  International  Branch,  send  it  to  ATTN: 
Tom  Rodriguez,  Aerospace  Engineer, 
International  Branch;  ANM-116,  Transport 
Airplane  Directorate,  FAA,  1601  Lind 
Avenue  SVV.,  Renton,  Washington  98057- 
3356;  telephone  425-227-1137;  fax  425-227- 
1137.  Information  may  be  emailed  to:  9- 
ANM-116-AMOC-REQUESTS@faa.gov. 

Before  using  any  approved  AMOC,  notify 
your  appropriate  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office/ 
certificate  holding  district  office.  The  AMOC 
approval  letter  must  specifically  reference 
this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(m)  Related  Information 

(1)  Refer  to  MCAI  EASA  Airworthiness 
Directive  2012-0189,  dated  September  24, 
2012,  and  the  following  service  information 
for  related  information. 

(i)  Dassault  Mandatory  Service  Bulletin 
F20-785,  dated  June  11,  2012. 

(ii)  Dassault  Mandatory  Service  Bulletin 
F200-131,  dated  June  11,  2012. 

(iii)  Dassault  Aviation  Maintenance 
Procedure  26-20-2,  “Removal  of 
Pyrotechnical  Cartridge  for  Check/ 
Replacement,”  dated  October  2010,  of 
Chapter  26  of  Book  2  of  the  Falcon  20 
Maintenance  Manual. 

(iv)  Dassault  Maintenance  Procedure  26- 
20-3,  “Weighing  of  Engine  Freon  Fire 
Extinguishers,”  dated  October  2009,  of 
Chapter  26  of  Book  2  of  the  Falcon  20 
Maintenance  Manual. 

(v)  Dassault  Aviation  Falcon  200 
Maintenance  Requirement  Card  171.0, 
“Engine/Rear  compartment  Extinguisher 

I  {14W1-14W2) — Removal/Installation  (ATA 

I  26-20-06),”  dated  December  2011,  of 

Chapter  26  of  Book  1  of  the  Falcon  200 
Maintenance  Manual. 

(vi)  Dassault  Aviation  Falcon  200 
Maintenance  Requirement  Card  171.0, 
“Engine/Rear  compartment  Extinguisher 
(14W1-14W2) — Check/Replacement  of 

I  Percussion  Cartridge  (ATA  26-20-08),” 

j  dated  December  2011,  of  Chapter  26  of  Book 

!  1  of  the  Falcon  200  Maintenance  Manual. 

I  (2)  For  service  information  identified  in 

this  AD,  contact  Dassault  Falcon  Jet,  P.O.  Box 
2000,  South  Hackensack,  NJ  07606; 
telephone  201-440-6700;  Internet  http:// 
www.dassauItfaIcon.com.  You  may  review 


copies  of  the  referenced  service  information 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  WA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Issued  in  Renton,  Washington,  on  May  13, 
2013. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc:.  2013-12077  Filed  5-20-13;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM1 3-2-000] 

Small  Generator  Interconnection 
Agreements  and  Procedures 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  Proposed  Rulemaking; 
correction. 

SUMMARY:  This  document  contains 
corrections  to  the  proposed  rule  (RM13- 
2-000)  which  was  published  in  the 
Federal  Register  of  Friday,  February  1, 
2013  (78  FR  7524).  The  regulations 
revised  the  pro  forma  Small  Generator 
Interconnection  Procedures  (SGIP)  and 
pro  forma  Small  Generator 
Interconnection  Agreement  (SGIA) 
originally  set  forth  in  Order  No.  2006. 
DATES:  Effective  on  [June  3,  2013]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Kerr  (Technical  Information), 
Office  of  Energy  Policy  and 
Innovation,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426,  (202)  502- 
8540,  Leslie.Kerr@ferc.gov. 

Monica  Taba  (Technical  Information), 
Office  of  Electric  Reliability,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC 
20426,  (202)  502-6789, 

Monica.  Taba@ferc.gov. 

Elizabeth  Arnold  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC 
20426,  (202)  502-8687, 

Elizabeth  .Arn  old@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

Errata  Notice 

On  January  17,  2013,  the  Commission 
issued  an  order  in  the  above-referenced 
docket.  Small  Generator  Interconnection 
Agreements  and  Procedures,  142  FERC 
61,049  (2013).  The  order  is  revised  as 
follows: 


The  fourth  sentence  of  paragraph  45 
should  read,  “This  requirement  was 
included  in  Order  No.  2006  but  was 
not  made  clear  in  the  pro  forma  SGIP.” 

Footnote  62  should  read,  “Order  No. 
2006,  FERC  Stats.  &  Regs.  ^  31,180  at  P 
140.” 

In  FR  Doc.  2013-01366  appearing  on 
page  7523  in  the  Federal  Register  of 
Friday,  February  1,  2013,  the  same 
corrections  are  made: 

1.  On  page  7531,  the  fourth  sentence 
of  paragraph  45  should  read,  “This 
requirement  was  included  in  Order  No. 
2006  but  was  not  made  clear  in  the 
pro  forma  SGIP.” 

2.  On  page  7531,  Footnote  62  should 
read,  “Order  No.  2006,  FERC  Stats.  & 
Regs.  ^  31,180  at  P  140.” 

Dated:  April  25,  2013. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2013-12079  Filed  5-20-13;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  870 

[Docket  No.  FDA-201 3-N-0487] 

Cardiovascular  Devices; 
Reclassification  of  External  Counter- 
Pulsating  Devices  for  Treatment  of 
Chronic  Stable  Angina;  Effective  Date 
of  Requirement  for  Premarket 
Approval  for  External  Counter- 
Pulsating  Devices  for  Other  Specified 
Intended  Uses 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  order. 

SUMMARY:  The  Food  and  Drug 
Adrhinistration  (FDA)  is  issuing  a 
proposed  administrative  order  to 
reclassify  external  counter-pulsating 
(ECP)  devices  for  treatment  of  chronic 
stable  angina  that  is  refractory  to 
optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization,  which  is  a 
preamendments  class  III  device,  into 
class  II  (special  controls)  based  on  new 
information.  FDA  is  also  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  ECP  devices  for  other 
intended  uses  specified  in  this  proposed 
order.  The  Agency  is  also  summarizing 
its  proposed  findings  regarding  the 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
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requiring  the  devices  to  meet  the 
statute’s  approval  requirements  for  other 
intended  uses  specified  in  this  proposed 
order.  In  addition,  FDA  is  announcing 
the  opportunity  for  interested,  persons  to 
request  that  the  Agency  change  the 
classification  of  any  of  the  devices 
mentioned  in  this  document  based  on 
new  information.  This  action 
implements  certain  statutory 
requirements. 

DATES:  Submit  either  electronic  or 
written  comments  on  this  proposed 
order  by  August  19,  2013.  FDA  intends 
that,  if  a  final  order  based  on  this 
proposed  order  is  issued,  anyone  who 
wishes  to  continue  to  market  ECP 
devices  for  specified  intended  uses 
listed  in  section  IX  will  need  to  file  a 
PMA  or  a  notice  of  completion  of  a  PDP 
within  90  days  of  the  effective  date  of 
the  final  order.  See  section  XVII  for  the 
proposed  effective  date  of  any  final 
order  based  on  this  proposed  order. 
ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  FDA-201 3-N- 
0487,  by  any  of  the  following  methods: 

Electronic  Submissions 

Submit  electronic  comments  in  the 
following  way: 

•  Federal  eRulemaking  Portal:  http:// 
WWW. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

Written  Submissions 

Submit  written  submissions  in  the 
following  ways: 

•  Mail/Hand  delivery /Courier  (for 
paper  or  CD-ROM  submissions): 

Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  Rm.  1061,  Rockville, 
MD  20852. 

Instructions:  All  submissions  received 
must  include  the  Agency  name  and 
Docket  No.  FDA-2013-N-0487  for  this 
rulemaking.  All  comments  received  may 
be  posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  For 
additional  information  on  submitting 
comments,  see  the  “Comments”  heading 
of  the  SUPPLEMENTARY  INFORMATION 
section. 

Docket;  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
www.reguIations.gov  and  insert  the 
docket  number,  found  in  brackets  in  the 
heading  of  this  document,  into  the 
“Search”  box  and  follow  the  prompts 
'and/or  go  to  the  Division  of  Dockets 
Management,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Krueger,  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 


Administration,  10903  New  Hampshire 
Ave.,  Bldg.  66,  Rm.  1666,  Silver  Spring, 
MD  20993,  301-796-6380, 
angela.krueger@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background — Regulatory  Authorities 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  FD&C  Act),  as  amended  by  the 
Medical  Device  Amendments  of  1976 
(the  1976  amendments)  (Pub.  L.  94- 
295),  the  Safe  Medical  Devices  Act  of 
1990  (Pub.  L.  101-629),  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA)  (Pub.  L.  105-115),  the 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (Public  Law 
107-250),  the  Medical  Devices 
Technical  Corrections  Act  (Pub.  L.  108- 
214),  the  Food  and  Drug  Administration 
Amendments  Act  of  2007  (Pub.  L.  110- 
85),  and  the  Food  and  Drug 
Administration  Safetv  and  Innovation 
Act  (FDASIA)  (Pub.  L.  112-144), 
establishes  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  FD&C  Act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  reflecting  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  FD&C  Act, 
devices  that  were  in  commercial 
distribution  before  the  enactment  of  the 
1976  amendments.  May  28,  1976 
(generally  referred  to  as  preamendments 
devices),  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel’s  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device:  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976 
(generally  referred  to  as 
postamendments  devices),  are 
automatically  classified  by  section 
513(f)  of  the  FD&C  Act  into  class  III 
without  any  FDA  rulemaking  process. 
Those  devices  remain  in  class  III  and 
require  premarket  approval  unless,  and 
until,  the  device  is  reclassified  into  class 
I  or  II  or  FDA  issues  an  order  finding  the 
device  to  be  substantially  equivalent,  in 
accordance  with  section  513(i)  of  the 
FD&C  Act,  to  a  predicate  device  that 
does  not  require  premarket  approval. 
The  Agency  determines  whether  new 


devices  are  substantially  equivalent  to 
predicate  devices  by  means  of 
premarket  notification  procedures  in 
section  510(k)  of  the  FD&C  Act  (21 
U.S.C.  360(k))  and  part  807  (21  CFR  part 
807). 

A  preamendments  device  that  has 
been  classified  into  class  III  and  devices 
found  substantially  equivalent  by  means 
of  premarket  notification  (510(k)) 
procedures  to  such  a  preamendments 
device  or  to  a  device  within  that  type 
may  be  marketed  without  submi.ssion  of 
a  PMA  until  FDA  issues  a  final  order 
under  section  515(b)  of  the  FD&C  Act 
(21  U.S.C.  360e(b))  requiring  premarket 
approval  or  until  the  device  is 
subsequently  reclassified  into  class  I  or 
class  11. 

Although,  under  the  FD&C  Act,  the 
manufacturer  of  class  III 
preamendments  device  may  respond  to 
the  call  for  PMAs  by  filing  a  PMA  or  a 
notice  of  completion  of  a  PDP,  in 
practice,  the  option  of  filing  a  notice  of 
completion  of  a  PDP  has  not  been  used. 
For  simplicity,  although  corresponding 
requirements  for  PDFs  remain  available 
to  manufacturers  in  response  to  a  final 
order  under  section  515(b)  of  the  FD&C 
Act.  this  document  will  refer  only  to  the 
requirement  for  the  filing  and  receiving 
approval  of  a  PMA. 

On  July  9,  2012,  FDASIA  was  enacted. 
Section  608(a)  of  FDASIA  (126  Stat. 

1056)  amended  section  513(e)  of  the 
FD&C  Act,  changing  the  process  for 
reclassifying  a  device  from  rulemaking 
to  an  administrative  order.  Section 
608(b)  of  FDASIA  (126  Stat.  1056) 
amended  section  515(b)  of  the  FD&C 
Act,  changing  the  process  for  requiring 
premarket  approval  for  a 
preamendments  class  III  device  from 
rulemaking  to  an  administrative  order. 

A.  Reclassification 

FDA  is  publishing  this  document  to 
propose  the  reclassification  of  ECP 
devices  for  treatment  of  chronic  stable 
angina  that  is  refractory  to  optimal  anti- 
anginal  medical  therapy  and  without 
options  for  revascularization  from  class 
III  to  class  11. 

Section  513(e)  of  the  FD&C  Act 
governs  reclassification  of  classified 
preamendments  devices.  This  section 
provides  that  FDA  may,  by 
admiiiistrative  order,  reclassify  a  device 
based  upon  “new  information.”  FDA 
can  initiate  a  reclassification  under 
section  513(e)  of  the  FD&C  Act  or  an 
interested  person  may  petition  FDA  to 
reclassify  a  preamendments  device.  The 
term  “new  information,”  as  used  in 
section  513(e)  of  the  FD&C  Act,  includes 
information  developed  as  a  result  of  a 
reevaluation  of  the  data  before  the 
Agency  when  the  device  was  originally 
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classitied,  as  well  as  information  not 
presented,  not  available,  or  not 
developed  at  that  time.  (See,  e.g., 
HoIIand-Rantos  Co.  v.  United  States 
Department  of  Health,  Education,  and 
Welfare,  587  F.2d  1173,  1174  n.l  (D.C. 
Cir.  1978);  Upjohn  v.  Finch,  422  F.2d 
944  (6th  Cir.  1970);  Bellv.  Goddard,  366 
F.2d  177  (7th  Cir.  1966).) 

Reevaluation  of  the  data  previously 
before  the  Agency  is  an  appropriate 
basis  for  subsequent  action  where  the 
reevaluation  is  made  in  light  of  newly 
available  authority  (see  Bell,  366  F.2d  at 
181;  Ethicon,  Inc.  v.  FDA,  762  F.Supp. 
382,  388-391  (D.D.C.  1991)),  or  in  light 
of  changes  in  “medical  science” 

[Upjohn,  422  F.2d  at  951).  Whether  data 
before  the  Agency  are  old  or  new  data, 
the  “new  information”  to  support 
reclassification  under  section  513(e) 
must  be  “valid  scientific  evidence,”  as 
defined  in  section  513(a)(3)  of  the  FD&C 
Act  and  §  860.7(c)(2)  (21  CFR 
860.7(c)(2)).  (See,  e.g..  General  Medical 
Co.  V.  FDA,  770  F.2d  214  (D.C.  Cir. 

1985);  Contact  Lens  Association  v.  FDA, 
766  F.2d  592  (D.C.  Cir.),  cert,  denied, 

474  U.S.  1062  (1985).) 

FDA  relies  upon  “valid  scientific 
evidence”  in  the  classification  process 
to  determine  the  level  of  regulation  for 
devices.  To  he  considered  in  the 
reclassification  process,  the  “valid 
scientific  evidence”  upon  which  the 
Agency  relies  must  be  publicly 
available.  Publicly  available  information 
excludes  trade  secret  and/or 
confidential  commercial  infprmation, 
e.g.,  the  contents  of  a  pending  PMA. 

(See  section  520(c)  of  the  FD&C  Act  (21 
U.S.C.  360j(c)).)  Section  520(h)(4)  of  the 
FD&C  Act,  added  by  FDAMA,  provides 
that  FDA  may  use,  for  reclassification  of 
a  device,  certain  information  in  a  PMA 
6  years  after  the  application  has  been 
approved.  This  can  include  information 
from  clinical  and  preclinical  tests  or 
studies  that  demonstrate  the  safety  or 
effectiveness  of  the  device  but  does  not 
include  descriptions  of  methods  of 
manufacture  or  product  composition 
and  other  trade  secrets. 

Section  513(e)(1)  of  the  FD&C  Act  sets 
forth  the  process  for  issuing  a  final 
order.  Specifically,  prior  to  the  issuance 
of  a  final  order  reclassifying  a  device, 
the  following  must  occur:  (1) 

Publication  of  a  proposed  order  in  the 
Federal  Register;  (2)  a  meeting  of  a 
device  classification  panel  described  in 
section  513(b)  of  the  FD&C  Act;  and  (3) 
consideration  of  comments  to  a  public 
docket.  FDA  has  held  a  meeting  of  a 
device  classification  panel  described  in 
section  513(b)  of  the  FD&C  Act  with 
respect  to  external-counter  pulsating 
devices,  and  therefore,  has  met  this 


requirement  under  section  515(b)(1)  of 
the  FD&C  Act. 

FDAMA  added  section  510(m)  to  the 
FD&C  Act.  Section  510(m)  of  the  FD&C 
Act  provides  that  a  class  II  device  may 
be  exempted  from  the  premarket 
notification  requirements  under  section 
510(k)  of  the  FD&C  Act,  if  the  Agency 
determines  that  premarket  notification 
is  not  necessary  to  assure  the  safety  and 
effectiveness  of  the  device. 

B.  Requirement  for  Premarket  Approval 
Application 

FDA  is  proposing  to  require  PMAs  for 
ECP  devices  for  Certain  Specified 
Intended  Uses.^ 

Section  515(b)(1)  of  the  FD&C  Act  sets 
forth  the  process  for  issuing  a  final 
order.  Specifically,  prior  to  the  issuance 
of  a  final  order  requiring  premarket 
approval  for  a  preamendments  class  III 
device,  the  following  must  occur:  (1) 
Publication  of  a  proposed  order  in  the 
Federal  Register;  (2)  a  meeting  of  a 
device  classification  panel  described  in 
section  513(b)  of  the  FD&C  Act;  and  (3) 
consideration  of  comments  from  all 
affected  stakeholders,  including 
patients,  payors,  and  providers.  FDA 
has  held  a  meeting  of  a  device 
classification  panel  described  in  section 
513(b)  of  the  FD&C  Act  with  respect  to 
external-counter  pulsating  devices,  and 
therefore,  has  met  this  requirement 
under  section  515(b)(1)  of  the  FD&C  Act. 

Section  515(b)(2)  of  the  FD&C  Act 
provides  that  a  proposed  order  to 
require  premarket  approval  shall 
contain;  (1)  The  proposed  order,  (2) 
proposed  findings  with  respect  to  the 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 


1  For  the  purpo.ses  of  this  proposed  order,  the 
term  "Certain  Specified  Intended  Uses”  includes 
the  following  intended  uses; 

•  Unstable  angina  pectoris; 

•  Acute  myocardial  infarction; 

•  Cardiogenic  shock; 

•  Congestive  heart  failure; 

•  Postoperative  treatment  of  patients  who  have 
undergone  coronary  artery  bypass  surgery; 

•  Peripheral  arterial  disease  associated  with  the 
following;  Ischemic  ulcers  rest  pain  or  claudication; 
threatened  gangrene;  insufficient  blood  supply  at  an 
amputation  site;  persisting  ischemia  after 
embolectomy  or  bypass  surgery;  and/or  pre-  and 
post-arterial  reconstruction  to  improve  runoff; 

•  Diabetes  complicated  by  peripheral  arterial 
disease  or  other  conditions  possibly  related  to 
arterial  insufficiency  including  the  following; 
Nocturnal  leg  cramps  and/or  necrobiosis 
diabeticorum; 

•  Venous  diseases,  including  the  following; 
Prophylaxis  of  deep  vein  thrombophlebitis;  edema 
(e.g.,  chronic  lymphedema)  and/or  induration  (e.g., 
stasis  dermatitis)  associated  with  chronic  venous 
stasis;  venous  stasis  ulcers;  and/or 
thrombophlebitis; 

•  Athletic  injuries,  including  the  following; 
Charley  horses,  pulled  muscles,  and/or  edematous 
muscles;  and 

•  Necrotizing  cellulitis. 


requiring  the  device  to  have  an 
approved  PMA  or  a  declared  completed 
PDP  and  the  benefit  to  the  public  from 
the  use  of  the  device,  (3)  an  opportunity 
for  the  submission  of  comments  on  the 
proposed  order  and  the  proposed 
findings,  and  (4)  an  opportunity  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  the  classification  of  the 
device. 

Section  515(b)(3)  of  the  FD&C  Act 
provides  that  FDA  shall,  after  the  close 
of  the  comment  period  on  the  proposed 
order,  consideration  of  any  comments 
received,  and  a  meeting  of  a  device 
classification  panel  described  in  section 
513(b)  of  the  FD&C  Act,  issue  a  final 
order  to  require  premarket  approval  or 
publish  a  document  terminating  the 
proceeding  together  with  the  reasons  for 
such  termination.  If  FDA  terminates  the 
proceeding,  FDA  is  required  to  initiate 
reclassification  of  the  device  under 
section  513(e)  of  the  FD&C  Act,  unless 
the  reason  for  termination  is  that  the 
device  is  a  banned  device  under  section 
516  of  the  FD&C  Act  (21  U.S.C.  360f) 

A  preamendments  class  III  device 
may  be  commercially  distributed 
without  a  PMA  until  90  days  after  FDA 
issues  a  final  order  (a  final  rule  issued 
under  section  515(b)  of  the  FD&C  Act 
prior  to  the  enactment  of  FDASIA  is 
considered  to  be  a  final  order  for 
purposes  of  section  501(f)  of  the  FD&C 
Act  (21  U.S.C.  351(f)))  requiring 
premarket  approval  for  the  device,  or  30 
months  after  final  classification  of  the 
device  under  section  513  of  the  FD&C 
Act,  whichever  is  later.  For  ECP  devices, 
the  preamendments  class  III  devices  that 
are  the  subject  of  this  proposal,  the  later 
of  these  two  time  periods  is  the  90-day 
period.  Since  these  devices  were 
classified  in  1980,  the  30-month  period 
has  expired  (45  FR  7966;  February  5, 
1980).  Therefore,  if  the  proposal  to 
require  premarket  approval  for  ECP 
devices  for  Certain  Specified  Intended 
Uses  is  finalized,  section  501(f)(2)(B)  of 
the  FD&C  Act  requires  that  a  PMA  for 
such  device  be  filed  within  90  days  of 
the  date  of  issuance  of  the  final  order. 

If  a  PMA  is  not  filed  for  such  device 
within  90  days  after  the  issuance  of  a 
final  order,  the  device  would  be  deemed 
adulterated  under  section  501(f)  of  the 
FD&C  Act. 

Also,  a  preamendments  device  subject 
to  the  order  process  under  section 
515(b)  of  the  FD&C  Act  is  not  required 
to  have  an  approved  investigational 
device  exemption  (IDE)  (see  part  812  (21 
CFR  part  812))  contemporaneous  with 
its  interstate  distribution  until  the  date 
identified  by  FDA  in  the  final  order 
requiring  the  filing  of  a  PMA  for  the 
device.  At  that  time,  an  IDE  is  required 
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only  if  a  PMA  has  not  been  filed.  If  the 
manufacturer,  importer,  or  other 
sponsor  of  the  device  submits  an  IDE 
application  and  FDA  approves  it,  the 
device  may  be  distributed  for 
investigational  use.  If  a  PMA  is  not  filed 
by  the  later  of  the  two  dates,  and  the 
device  is  not  distributed  for 
investigational  use  under  an  IDE,  the 
device  is  deemed  to  be  adulterated 
within  the  meaning  of  section 
501(f)(1)(A)  of  the  FD&C  Act,  and 
subject  to  seizure  and  condemnation 
under  section  304  of  the  FD&C  Act  (21 
U.S.C.  334)  if  its  distribution  continues. 
Other  enforcement  actions  include,  but 
are  not  limited  to,  the  following: 
Shipment  of  devices  in  interstate 
commerce  will  be  subject  to  injunction 
under  section  302  of  the  FD&C  Act  (21 
U.S.C.  332),  and  the  individuals 
responsible  for  such  shipment  will  be 
subject  to  prosecution  under  section  303 
of  the  FD&C  Act  (21  U.S.C.  333).  In  the 
past,  FDA  has  requested  that 
manufacturers  take  action  to  prevent  the 
further  use  of  devices  for  which  no  PMA 
has  been  filed  and  may  determine  that 
such  a  request  is  appropriate  for  the 
class  III  devices  that  are  the  subject  of 
this  proposed  order,  if  finalized. 

In  accordance  with  section  515(b)(2) 
of  the  FD&C  Act,  interested  persons  are 
being  offered  the  opportunity  to  request 
reclassification  of  ECP  devices  for 
Certain  Specified  Intended  Uses. 

II.  Regulatory  History  of  the  Device 

In  the  preamble  to  the  proposed  rule 
(44  FR  13426,  March  9,  1979),  the 
Cardiovascular  Device  Classification 
Panel  (the  1979  Panel)  recommended 
that  ECP  devices  be  classified  into  class 
III  because  the  device  is  life-supporting 
and  is  potentially  hazardous  to  life  or 
health  even  when  properly  used.  The 
1979  Panel  noted  that  the  device 
surrounds  the  limbs  to  which  it  is 
attached,  is  in  direct  contact  with  the 
skin,  and  is  used  in  a  clinical 
environment  where  excessive  leakage 
current  can  be  a  serious  hazard.  As  a 
result  the  electrical  characteristics  of 
this  device  need  to  meet  certain 
requirements.  The  1979  Panel  further 
noted  that  the  performance 
characteristics,  including  accuracy, 
reproducibility,  and  any  limitations  on 
the  device’s  cardiac  synchronization 
and  pressure  application  should  be 
maintained  at  a  generally  accepted 
satisfactory  level  and  should  be  made 
known  to  the  user  through  special 
labeling.  In  addition,  the  device  is  used 
with  other  devices  in  a  system  that  may 
be  hazardous  if  not  satisfactorily 
assembled,  used,  and  maintained.  The 
1979  Panel  indicated  that  general 
controls  alone  would  not  provide 


sufficient  control  over  the  performance 
characteristics  of  the  device,  and  that 
there  was  not  sufficient  information  to 
establish  a  performance  standard  to 
provide  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Consequently,  the  1979  Panel  believed 
that  premarket  approval  was  necessary 
to  assure  the  safety  and  effectiveness  of 
the  device.  In  1980,  FDA  classified 
external  counter-pulsating  devices  into 
class  III  after  receiving  no  comments  on 
the  proposed  rule  (45  FR  7966,  February 
5,  1980). 

In  1987,  FDA  published  a  clarification 
by  codifying  a -statement  that  no 
effective  date  had  been  established  for 
the  requirement  for  premarket  approval 
for  external  counter-pulsating  devices 
(52  FR  17732  at  17737,  May  11,  1987). 

In  2009,  FDA  published  an  order  for 
the  submission  of  information  on 
external  counter-pulsating  devices  by 
August  7,  2009  (74  FR  16214,  April  9, 
2009).  FDA  received  five  responses  to 
that  order  from  device  manufacturers 
recommending  that  ECP  devices  be 
reclassified  to  class  II.  The 
manufacturers  stated  that  safety  and 
effectiveness  of  these  devices  may  be 
assured  by  device  design,  performance 
testing,  and  labeling  (special  controls). 

As  explained  further  in  sections  VII 
and  XI,  a  meeting  of  the  Circulatory 
System  Devices  Panel  (the  2012  Panel) 
took  place  December  5,  2012,  to  discuss 
whether  ECP  devices  should  be 
reclassified  or  remain  in  class  III.  The 
2012  Panel  recommended  that  ECP 
devices  intended  for  treatment  of 
chronic  stable  angina  that  is  refractory 
to  optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization  be  reclassified  to  class 
II  with  special  controls  and  ECP  devices 
for  Certain  Specified  Intended  Uses 
remain  in  class  III.  Because  the  safety 
and  effectiveness  of  ECP  devices  for 
Certain  Specified  Intended  Uses  has  not 
been  established  through  adequate 
scientific  evidence,  the  device  presents 
a  potential  unreasonable  risk  of  injury 
given  that  the  benefit  of  ECP  devices  for 
these  uses  is  unknown.  In  addition, 
there  was  insufficient  information  to 
establish  special  controls  for  these  uses. 
FDA  is  not  aware  of  new  information 
that  would  provide  a  basis  for  a 
different  recommendation  or  findings. 

III.  Device  Description 

An  external  counter-pulsating  device 
is  a  noninvasive  device  used  to  assist 
the  heart  by  applying  positive  or 
negative  pressure  to  one  or  more  of  the 
body’s  limbs  in  synchrony  with  the 
heart  cycle.  An  ECP  system  typically 
consists  of  a  treatment  table,  a  set  of 
pressure  cuffs,  and  a  control  console. 


The  control  console  controls  a 
pneumatic  circuit  that  inflates  and 
deflates  the  pressure  cuffs.  The 
inflatable  pressure  cuffs  are  wrapped 
around  the  calves,  the  lower  and  upper 
thighs,  and/or  the  buttocks.  They  are 
rapidly  and  sequentially  inflated, 
starting  from  the  calves  and  moving 
proximally  during  the  diastolic  phase  of 
a  cardiac  cycle.  This  creates  an  arterial 
retrograde  flow  of  blood  towards  the 
heart  and  increases  blood  flow  to  the 
coronary  arteries  at  a  time  when' 
resistance  to  the  coronary  blood  flow  is 
low.  The  inflation  of  the  cuffs  also 
simultaneously  increases  the  volume  of 
venous  blood  returned  to  the  right  side 
of  the  heart,  providing  greater  filling  of 
the  ventricle  for  ejection.  The 
synchronization  between  the  cardiac 
cycle  and  the  inflation/deflation  cycle  of 
the  cuffs  is  coordinated  by  custom 
software  contained  within  the  control 
console  that  monitors  and  interprets  the 
patient’s  electrocardiogram  and  heart 
rhythm. 

IV.  Proposed  Reclassification 

FDA  is  proposing  that  ECP  devices  for 
treatment  of  chronic  stable  angina  that 
"is  refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization  be  reclassified  from 
class  III  to  class  II.  In  this  proposed 
order,  the  Agency  has  identified  special 
controls  under  section  513(a)(1)(B)  of 
the  FD&C  Act  that,  together  with  general 
controls  applicable  to  the  devices, 
would  provide  reasonable  assurance  of 
their  safety  and  effectiveness.  Absent 
the  special  controls  identified  in  this 
proposed  order,  general  controls 
applicable  to  the  device  are  insufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

Therefore,  in  accordance  with 
sections  513(e)  and  515(i)  of  the  FD&C 
Act  and  §  860.130,  based  on  new 
information  with  respect  to  the  devices 
and  taking  into  account  the  public 
health  benefit  of  the  use  of  the  device 
and  the  nature  and  known  incidence  of 
the  risk  of  the  device,  FDA,  on  its  own 
initiative,  is  proposing  to  reclassify  this 
preamendments  class  III  device  into 
class  II  for  the  treatment  of  chronic 
stable  angina  that  is  refractory  to 
optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization.  FDA  believes  that  this 
new  information  is  sufficient  to 
demonstrate  that  the  proposed  special 
controls  can  effectively  mitigate  the 
risks  to  health  identified  in  the  next 
section,  and  that  these  special  controls, 
together  with  general  controls,  will 
provide  a  reasonable  assurance  of  safety 
and  effectiveness  for  ECP  devices  for 
treatment  of  chronic  stable  angina  that 
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is  refractory  to  optimal  anti-anginal 
medical  therapy  emd  without  options  for 
revascularization. 

Section  510(m)  of  the  FD&C  Act 
authorizes  the  Agency  to  exempt  class  II 
devices  from  premarket  notification 
(510(k))  submission.  FDA  has 
considered  ECP  devices  for  treatment  of 
chronic  stable  angina  that  is  refractory 
to  optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization  in  accordance  with  the 
reserved"  criteria  set  forth  in  section 
513(a)  of  the  FD&C  Act  and  decided  that 
the  device  does  require  premarket 
notification.  Therefore,  the  Agency  does 
not  intend  to  exempt  this  proposed  class 
II  device  from  premarket  notification 
(510(k))  submission. 

V.  Risks  to  Health 

After  considering  available 
information,  including  the 
recommendations  of  the  advisory 
committees  (panels)  for  the 
classification  of  these  devices,  FDA  has 
evaluated  the  risks  to  health  associated 
with  the  use  of  ECP  devices  and 
determined  that  the  following  risks  to 
health  are  associated  with  its  use: 

•  Cardiac  arrhythmias — Excessive 
electrical  leakage  current  may  disturb 
the  normal  electrophysiology  of  the 
heart,  leading  to  the  onset  of  cardiac 
arrhythmias. 

•  Trauma/Irritation  to  the  limb — 
Improper  mechanical  design,  including 
selection  of  materials,  may  cause 
bruising,  blistering,  muscle  aches,  and/ 
or  pain  to  the  limb(s). 

•  Ineffective  cardiac  assistance — 
Improper  timing  or  failure  to 
synchronize  the  device  with  the 
appropriate  phase  of  the  cardiac  cycle 
may  lead  to  ineffective  cardiac 
assistance  by  the  device. 

VI.  Sununary  of  Reasons  for 
Reclassification 

If  properly  manufactured  and  used, 
ECP  devices  can  provide  a  treatment 
option  for  patients  with  chronic  stable 
angina  that  is  refractory  to  optimal  anti- 
anginal  medical  therapy  and  without 
options  for  revascularization,  especially 
patients  who  are  not  candidates  for 
treatment  by  revascularization  and  who 
are  refi’actory  to  medical  therapy,  by 
increasing  blood  flow  to  the  coronary 
arteries  and  increasing  the  volume  of 
venous  blood  returned  to  the  right  side 
of  the  heart,  providing  greater  filling  of 
the  ventlricle  for  ejection.  FDA  believes 
that  ECP  devices  intended  for  treatment 
of  chronic  stable  angina  that  is 
refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization  should  be  reclassified 
from  class  III  to  class  II  because  special 


controls,  in  addition  to  general  controls, 
can  be  established  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  and  because  general 
controls  themselves  are  insufficient  to 
provide  reasonable  assurance  of  its 
safety  and  effectiveness.  In  addition; 
there  is  now  adequate  effectiveness 
information  sufficient  to  establish 
special  controls  to  provide  such 
assurance. 

VII.  Summary  of  Data  Upon  Which  the 
Reclassification  Is  Based 

Since  the  time  of  the  1979  Panel 
recommendation,  sufficient  evidence 
has  been  developed  to  support  a 
reclassification  of  ECP  devices  to  class 
II  with  special  controls  for  the  treatment 
of  chronic  stable  angina  that  is 
refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization.  FDA  has  been 
reviewing  these  devices  for  many  years 
and  their  risks  are  well  known.  FDA 
conducted  a  comprehensive  review  of 
available  literature  for  ECP  devices  for 
treatment  of  chronic  stable  angina. 

FDA’s  review  found  4  randomized 
controlled  trials  (Refs.  1  to  4),  21 
observational  studies,  and  a  meta¬ 
analysis  of  13  individual  studies  that 
provided  consistent  evidence  of  the 
effectiveness  of  ECP  devices  for  the 
treatment  of  chronic  stable  angina  that 
is  refiractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization.  Although  all  of  the 
studies  of  ECP  for  the  treatment  of 
angina  considered  individually  have 
various  limitations,  the  consistency  of 
the  study  results,  the  wide  range  of 
angina-related  endpoints  involved  in 
the  studies,  the  large  magnitude  of  the 
demonstrated  beneficial  outcomes,  the 
long  duration  (up  to  3  years)  of  some  of 
the  beneficial  outcomes,  and  the  fact 
that  many  or  most  of  the  subjects  had  a 
disease  that  was  refractory  to  the  effects 
of  any  other  treatment,  all  support  a 
conclusion  of  reasonable  evidence  for 
the  effectiveness  of  ECP  in  the  treatment 
of  chronic  stable  angina  that  is 
refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization.  The  safety  profile  of 
ECP  devices  has  been  established  based 
on  the  few  relevant  adverse  events 
reported  in  the  literature  or  through 
FDA’s  Manufacturer  and  User  Facility 
Device  Experience  (MAUDE)  database. 
In  addition,  bench  studies  designed  to 
demonstrate  the  devices’  ability  to 
function  as  intended  have  been  well 
characterized. 

The  2012  Panel  discussed  and  made 
recommendations  regarding  the 
regulatory  classification  of  ECP  devices 
to  either  reconfirm  to  class  III  (subject 


to  premarket  approval  application)  or 
reclassify  to  class  II  (subject  to  special 
controls)  as  directed  by  section  515(i)  of 
the  FD&C  Act 

FDA’s  presentation  to  the  2012  Panel 
included  a  summary  of  the  available 
safety  and  effectiveness  information  for 
ECP  devices  for  treatment  of  chronic 
stable  angina  that  is  refiractory  to 
optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization,  including  adverse 
event  reports  from  the  MAUDE  database 
and  available  literature.  Based  on  the 
available  scientific  literature  that 
supports  that  ECP  may  be  beneficial  for 
patients  with  chronic  stable  angina  who 
are  not  revascularization  candidates  and 
who  are  refractory  to  optimal  medical 
therapy,  FDA  recommended  to  the  2012 
Panel  that  ECP  devices  for  treatment  of 
chronic  stable  angina  that  is  refiractory 
to  optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization  be  reclassified  to  class 
II  (special  controls).  The  2012  Panel 
agreed  with  FDA’s  conclusion  that  the 
available  scientific  evidence  is  adequate 
to  support  the  safety  and  effectiveness 
of  ECP  devices  for  treatment  of  chronic 
stable  angina  that  is  refractory  to 
optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization. 

The  2012  Panel  also  agreed  with  the 
identified  risks  to  health  outlined  in 
section  V.  FDA  recommended  that  a 
fourth  risk  to  health,  failure  to  identify 
the  correct  patient  population,  be 
considered  in  the  2012  Panel’s 
deliberations.  FDA  proposed  this  risk  to 
health  to  capture  situations  in  which  the 
device  was  used  properly  but  patients 
experienced  adverse  events  associated 
with  their  underlying  comorbidities.  For 
example,  based  on  FDA’s  evaluation  of 
Medical  Device  Reporting  Regulations 
more  than  half  were  associated  with 
patients  with  congestive  heart  failure 
who  experience  exacerbation  of  the 
condition  following  use  of  the  device. 
However,  the  2012  Panel  questioned 
whether  failure  to  identify  the  correct 
patient  population  was  really  a  risk  to 
health  and  noted  that  the  risk  is  vague 
and  too  broad.  FDA  agreed  with  the 
2012  Panel’s  recommendation  and 
removed  the  proposed  fourth  risk.  The 
2012  Panel  agreed  with  FDA’s  proposed 
special  controls  outlined  in  section  VIII. 
In  addition,  the  2012  Panel  also  agreed 
with  FDA  that  ECP  devices  are  not 
considered  to  be  life-supporting.  This 
differs  from  the  1979  Panel’s 
recommendation  outlined  in  the 
proposed  rule  for  this  device  type  (44 
FR  13426,  March  9,  1979).  The  2012 
Panel  transcript  and  other  meeting 
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materials  are  available  on  FDA’s  Web 
site  (Ref.  5). 

VIII.  Proposed  Special  Controls 

FDA  believes  that  the  following 
special  controls,  together  with  general 
controls,  are  sufficient  to  mitigate  the 
risks  to  health  described  in  section  V: 

(1)  Nonclinical  performance 
evaluation  of  the  device  must 
demonstrate  a  reasonable  assurance  of 
safety  and  effectiveness  for  applied 
pressure,  synchronization  of  therapy 
with  the  appropriate  phase  of  the 
cardiac  cycle,  and  functionality  of 
alarms  during  a  device  malfunction  or 
an  abnormal  patient  condition; 

(2)  Reliabilities  of  the  mechanical  and 
electrical  systems  must  be  established 
through  bench  testing  under  simulated 
use  conditions  and  matched  by 
appropriate  maintenance  schedules; 

(3)  Software  design  and  verification 
and  validation  must  be  appropriately 
documented; 

(4)  The  skin-contacting  components  of 
the  device  must  be  demonstrated  to  be 
biocompatible; 

(5)  Appropriate  analysis  and  testing 
must  be  conducted  to  verify  electrical 
safety  and  electromagnetic  compatibility 
of  the  device;  and 

(6)  Labeling  must  bear  all  information 
required  for  the  safe  and  effective  use  of 
the  device,  including  a  detailed 
summary  of  the  device-related  and 
procedure-related  complications 
pertinent  to  use  of  the  device. 

ECP  devices  are  prescription  devices 
restricted  to  patient  use  only  upon  the 
authorization  of  a  practitioner  licensed 
by  law  to  administer  or  use  the  device. 
(Proposed  §  870.5225(a)  (21  CFR 
870.5225(a));  see  section  520(e)  of  the 
FD&C  Act  and  21  CFR  801.109 
(Prescription  devices)).  Prescription-use 
requirements  are  a  type  of  general 
control  authorized  under  section  520(e) 
of  the  FD&C  Act  and  defined  as  a 
general  control  in  section  513(a)(l)(A)(i) 
of  the  FD&C  Act;  and  under  §  807.81, 
the  device  would  continue  to  be  subject 
to  510(k)  notification  requirements. 

IX,  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  FD&C  Act,  FDA  is  proposing  to 
require  that  a  PMA  be  filed  with  the 
Agency  within  90  days  after  issuance  of 
any  final  order  based  on  this  proposal 
for  ECP  devices  intended  for  the 
following  uses  (Certain  Specified 
Intended  Uses); 

•  Unstable  angina  pectoris; 

•  Acute  myocardial  infarction; 

•  Cardiogenic  shock; 

•  Congestive  heart  failure; 

•  Postoperative  treatment  of  patients 
who  have  undergone  coronary  artery 
bypass  surgery; 


•  Peripheral  arterial  disease 
associated  with  the  following:  Ischemic 
ulcers  rest  pain  or  claudication, 
threatened  gangrene,  insufficient  blood 
supply  at  an  amputation  site,  persisting 
ischemia  after  embolectomy  or  bypass 
surgery,  and/or  pre  and  post-arterial 
reconstruction  to  improve  runoff; 

•  Diabetes  complicated  by  peripheral 
arterial  disease  or  other  conditions 
possibly  related  to  arterial  insufficiency 
including  the  following:  Nocturnal  leg 
cramps  and/or  necrobiosis 
diabeticorum; 

•  Venous  diseases,  including  the 
following:  Prophylaxis  of  deep  vein 
thrombophlebitis,  edema  (e.g.,  chronic 
lymphedema)  and/or  induration  (e.g., 
stasis  dermatitis)  associated  with 
chronic  venous  stasis,  venous  stasis 
ulcers,  and/or  thrombophlebitis: 

•  Athletic  injuries,  including  the 
following:  Charley  horses,  pulled 
muscles,  and/or  edematous  muscles; 
and 

•  Necrotizing  cellulitis. 

An  applicant  whose  device  was 
legally  in  commercial  distribution 
before  May  28, 1976,  or  whose  device 
has  been  found  to  be  substantially 
equivalent  to  such  a  device,  will  be 
permitted  to  continue  marketing  such 
class  III  devices  during  FDA’s  review  of 
the  PMA  provided  that  the  PMA  is 
timely  filed.  FDA  intends  to  review  any 
PMA  for  the  device  within  180  days  of 
the  date  of  filing.  FDA  cautions  that 
under  section  515(d)(l)(B)(i)  of  the 
FD&C  Act,  the  Agency  may  not  enter 
into  an  agreement  to  extend  the  review 
period  for  a  PMA  beyond  180  days 
unless  the  Agency  finds  that  “the 
continued  availability  of  the  device  is 
necessary  for  the  public  health.” 

An  applicant  whose  device  was 
legally  in  commercial  distribution 
before  May  28, 1976,  or  whose  device 
has  been  found  to  be  substantially 
equivalent  to  such  a  device,  who  does 
not  intend  to  market  such  device  for  any 
one  or  more  Certain  Specified  Intended 
Uses,  may  remove  such  intended  uses 
from  the  device’s  labeling  by  initiating 
a  correction  within  90  days  after 
issuance  of  any  final  order  based  on  this 
proposal.  21  CFR  806.10(a)(2)  requires  a 
device  manufacturer  or  importer 
initiating  a  correction  to  remedy  a 
violation  of  the  FD&C  Act  that  may 
present  a  risk  to  health  to  submit  a 
written  report  of  the  correction  to  FDA. 

FDA  intends  that  under  §  812.2(d),  the 
preamble  to  any  final  order  based  on 
this  proposal  will  state  that,  as  of  the 
date  on  which  the  filing  of  a  PMA  is 
required  to  be  filed,  the  exemptions 
from  the  requirements  of  the  IDE 
regulations  for  preamendments  class  III 
devices  in  §  812.2(c)(1)  and  (c)(2)  will 


cease  to  apply  to  any  device  that  is:  (1) 
Not  legally  on  the  market  on  or  before 
that  date  or  (2)  legally  on  the  market  on 
or  before  that  date  but  for  which  a  PMA 
is  not  filed  by  that  date,  or  for  which 
PMA  approval  has  been  denied  or 
withdrawn. 

If  a  PMA  for  a  class  III  device  is  not 
filed  with  FDA  within  90  days  after  the 
date  of  issuance  of  any  final  order 
requiring  premarket  approval  for  the 
device,  the  device  would  be  deemed 
adulterated  under  section  501(f)  of  tbe 
FD&C  Act.  The  device  may  be 
distributed  for  investigational  use  only 
if  the  requirements  of  the  IDE 
regulations  are  met.  The  requirements 
for  significant  risk  devices  include 
submitting  an  IDE  application  to  FDA 
for  review  and  approval.  An  approved 
IDE  is  required  to  be  in  effect  before  an 
investigation  of  the  device  may  be 
initiated  or  continued  under  §  812.30. 
FDA,  therefore,  recommends  that  IDE 
applications  be  submitted  to  FDA  at 
least  30  days  before  the  end  of  the  90- 
day  period  after  the  issuance  of  the  final 
order  to  avoid  interrupting  any  ongoing 
investigations. 

Because  ECP  devices  intended  for  the 
treatment  of  chronic  stable  angina  that 
is  refractory  to  optimal  anti-Anginal 
medical  therapy  and  without  options  for 
revascularization  can  currently  be 
marketed  after  receiving  clearance  of  an 
application  for  premarket  notification, 
and  FDA  is  proposing  to  reclassify  these 
devices  as  class  II  requiring  clearance  of 
an  application  for  premarket 
notification,  this  order,  if  finalized,  will 
not  require  a  new  premarket  submission 
for  ECP  devices  intended  for  the 
treatment  of  chronic  stable  angina  that 
is  refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization. 

X.  Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
FD&C  Act,  FDA  is  publishing  its 
proposed  findings  regarding;  (1)  The 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  that  this  device  have  an 
approved  PMA  for  Certain  Specified 
Intended  Uses  and  (2)  the  benefits  to  the 
public  from  the  use  of  ECP  devices  for 
Certain  Specified  Intended  Uses. 

These  findings  are  based  on  the 
reports  and  recommendations  of  the 
advisory  committees  (panels)  for  the 
classification  of  these  devices  along 
with  information  submitted  in  response 
to  the  515(i)  order  (74  FR  16214,  April 
9,  2009)  and  any  additional  information 
that  FDA  has  obtained.  Additional 
information  regarding  the  risks  as  well 
as  classification  associated  with  this 
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device  type  can  be  found  in  44  FR 
13426,  45  FR  7966,  and  52  FR  17732  at 
17737. 

XI.  Device  Subject  to  the  Proposal  to 
Require  a  PMA — External  Counter- 
Pulsating  Devices  for  Uses  Other  Than 
Treatment  of  Chronic  Stable  Angina 
That  Is  Refractory  to  Optimal  Anti- 
Anginal  Medical  Therapy  and  Without 
Options  for  Revascularization 
(§  870.5225(c)) 

A.  Identification 

An  external  counter-pulsating  device 
is  a  noninvasive,  prescription  device 
used  to  assist  the  heart  by  applying 
positive  or  negative  pressure  to  one  or 
more  of  the  body’s  limbs  in  synchrony 
with  the  heart  cycle. 

B.  Summary  of  Data 

For  uses  other  than  treatment  of 
chronic  stable  angina  that  is  refractory 
to  optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization  as  specified  in  section 
IX,  FDA  concludes  that  the  safety  and 
effectiveness  of  these  devices  have  not 
been  established  by  adequate  scientific 
evidence.  There  is  limited  scientific 
evidence  regarding  the  effectiveness  of 
ECP  devices  for  uses  other  than 
treatment  of  chronic  stable  angina  that 
is  refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization.  Review  of  the 
published  scientific  literature  revealed  a 
lack  of  valid  scientific  evidence  to 
support  indications  other  than  treatment 
of  chronic  stable  angina  that  is 
refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization.  There  were  few 
studies  that  discussed  other  uses  and 
those  studies  did  not  provide  evidence 
of  reasonable  assurance  of  effectiveness 
due  to  lack  of  relevant  details  regarding 
study  design,  conduct  and  results,  use 
of  flawed  study  designs,  and  publication 
bias  (Refs.  6  to  11).  FDA  presented  the 
findings  of  our  literature  search  for  ECP 
devices  for  uses  other  than  treatment  of 
chronic  stable  angina  that  is  refractory 
to  optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization  to  the  Circulatory 
System  Devices  Panel  (the  Panel)  on 
December  5,  2012.  Based  on  FDA’s 
findings,  the  Panel  concluded  that 
available  scientific  evidence  is  not 
adequate  to  support  the  effectiveness  of 
ECP  devices  for  uses  other  than 
treatment  of  chronic  stable  angina  that 
is  refractory  to  optimal  anti-anginal 
medical  therapy  and  without  options  for 
revascularization.  The  Panel  also 
recommended  that  ECP  devices  for 
Certain  Specified  Intended  Uses  should 


remain  in  class  III  (subject  to  premarket 
approval  application).  Although  the 
Panel  noted  that  ECP  devices  are  not 
life-supporting,  the  devices  present  a 
potential  unreasonable  risk  of  injury 
given  that  risks  to  health  exist  that  are 
not  balanced  by  a  benefit  that  has  been 
established  through  adequate  scientific 
evidence  to  demonstrate  safety  and 
effectiveness. 

The  Panel  transcript  and  other 
meeting  materials  are  available  on 
FDA’s  Web  site  (Ref.  5). 

C.  Risks  to  Health 

The  risks  to  health  for  ECP  devices  for 
uses  other  than  treatment  of  chronic 
stable  angina  that  is  refractory  to 
optimal  anti-anginal  medical  therapy 
and  without  options  for 
revascularization  are  the  same  as 
outlined  in  section  V. 

D.  Benefits  of  ECP  Devices 

As  discussed  previously,  there  is 
limited  scientific  evidence  regarding  the 
effectiveness  of  ECP  devices  for  uses 
other  than  treatment  of  chronic  stable 
angina  that  is  refractory  to  optimal  anti- 
anginal  medical  therapy  and  without 
options  for  revascularization.  Because 
the  benefits  of  these  devices  for  such 
uses  are  unknown,  it  is  impossible  to 
estimate  the  direct  effect  of  the  devices 
on  patient  outcomes.  However,  claims 
for  the  devices  state  that  the  devices 
have  the  potential  to  benefit  the  public 
by  augmenting  cardiac  output, 
increasing  coronary  blood  flow,  and 
stimulating  circulation  in  the  lower 
extremities. 

XII.  PMA  Requirements 

A  PMA  for  ECP  devices  for  Certain 
Specified  Intended  Uses  must  include 
the  information  required  by  section 
515(c)(1)  of  the  FD&C  Act.  Such  a  PMA 
should  also  include  a  detailed 
discussion  of  the  risks  identified 
previously,  as  well  as  a  discussion  of 
the  effectiveness  of  the  device  for  which 
premarket  approval  is  sought.  In 
addition,  a  PMA  must  include  all  data 
and  information  on:  (1)  Any  risks 
known,  or  that  should  be  reasonably 
known,  to  the  applicant  that  have  not 
been  identified  in  this  document;  (2)  the 
effectiveness  of  the  device  that  is  the 
subject  of  the  application;  and  (3)  full 
reports  of  all  preclinical  and  clinical 
information  from  investigations  on  the 
safety  and  effectiveness  of  the  device  for 
which  premarket  approval  is  sought. 

A  PMA  must  include  valid  scientific 
evidence  to  demonstrate  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device  for  its^intended  use  (see 
§  860.7(c)(1)).  Valid  scientific  evidence 
is  “evidence  from  well-controlled 


investigations,  partially  controlled 
studies,  studies  and  objective  trials 
without  matched  controls,  well- 
documented  case  histories  conducted  by 
qualified  experts,  and  reports  of 
significant  human  experience  with  a 
marketed  device,  from  which  it  can 
fairly  and  responsibly  be  concluded  by 
qualified  experts  that  there  is  reasonable 
assurance  of  the  safety  and  effectiveness 
of  a  device  under  its  conditions  of  use 
*  *  *  Isolated  case  reports,  random 
experience,  reports  lacking  sufficient 
details  to  permit  scientific  evaluation, 
and  unsubstantiated  opinions  are  not 
regarded  as  valid  scientific  evidence  to 
show  safety  or  effectiveness.’’  (See 
§  860.7(c)(2).) 

XIII.  Opportunity  To  Request  a  Change 
in  Classification 

Before  requiring  the  filing  of  a  PMA 
for  a  device,  FDA  is  required  by  section 
515(b)(2)(D)  of  the  FD&C  Act  to  provide 
an  opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  the  classification.  Any 
proceeding  to  reclassify’  the  device  will 
be  under  the  authority  of  section  513(e) 
of  the  FD&C  Act. 

A  request  for  a  change  in  the 
classification  of  ECP  devices  for  Certain 
Specified  Intended  Uses  is  to  be  in  the 
form  of  a  reclassification  petition 
containing  the  information  required  by 
§  860.123,  including  new  information 
relevant  to  the  classification  of  the 
device. 

XIV.  Codification  of  Orders 

Prior  to  the  amendments  by  FDASIA, 
section  513(e)  of  the  FD&C  Act  provided 
for  FDA  to  issue  regulations  to  reclassify 
devices  and  section  515(b)  of  the  FD&C 
Act  provided  for  FDA  to  issue 
regulations  to  require  approval  of  an 
application  for  premarket  approval  for 
preamendments  devices  or  devices 
found  to  be  substantially  equivalent  to 
preamendments  devices.  Because 
sections  513(e)  and  515(b)  as  amended 
require  FDA  to  issue  final  orders  rather 
than  regulations,  FDA  will  cqntinue  to 
codify  reclassifications  and 
requirements  for  approval  of  an 
application  for  premarket  approval, 
resulting  from  changes  issued  in  final 
orders,  in  the  Code  of  Federal 
Regulations.  Therefore,  under  section 
513(e)(l)(A)(i)  of  the  FD&C  Act,  as 
amended  by  FDASIA,  in  this  proposed 
order,  we  are  proposing  to  revoke  the 
requirements  in  §  870.5225  related  to 
the  classification  of  external  counter- 
pulsating  devices  for  chronic  stable 
angina  that  is  refractory  to  optimal  anti- 
anginal  medical  therapy  and  without 
options  for  revascularization  as  class  III 
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devices  and  to  codify  the 
reclassification  of  external  counter- 
pulsating  devices  for  chronic  stable 
angina  that  is  refractory  to  optimal  anti- 
anginal  medical  therapy  and  without 
options  for  revascularization  into  class 
II. 

XV.  Environmental  Impact 

The  Agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XVI.  Paperwork  Reduction  Act  of  1995 

This  proposed  order  refers  to 
collections  of  information  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520). 

The  collections  of  information  in  21 
CFR  part  814  have  been  approved  under 
OMB  control  number  0910—0231.  The 
collections  of  information  in  part  807, 
subpart  E,  have  been  approved  under 
OMB  control  number  0910-0120. 

The  effect  of  this  order,  if  finalized,  is 
to  shift  certain  devices  from  the  510(k) 
premarket  notification  process  to  the 
PMA  process.  FDA  estimates  that  there 
will  be  two  fewer  510(k)  submissions  as 
a  result  of  this  order,  if  finalized.  Based 
on  FDA’s  most  recent  estimates,  this 
will  result  in  a  91-hour  burden  decrease 
to  OMB  control  number  0910-0120, 
which  is  the  control  number  for  the 
510(k)  premarket  notification  process. 
However,  because  FDA  does  not  expect 
to  receive  any  new  PMAs  as  a  result  of 
this  order,  we  estimate  no  burden 
increase  to  OMB  control  number  0910- 
0231  based  on  this  order,  if  finalized. 
Therefore,  on  net,  FDA  expects  a  burden 
hour  decrease  of  91  due  to  this  proposed 
regulatory  change. 

The  collections  of  information  in  part 
812  have  been  approved  under  OMB 
control  number  0910-0078. 

XVII.  Proposed  Effective  Date 

FDA  is  proposing  that  any  final  order 
based  on  this  proposed  order  become 
effective  90  days  after  date  of 
publication  of  the  final  order  in  the 
Federal  Register. 

XVIII.  Comments 

Interested  persons  may  submit  either 
electronic  comments  regarding  this 
document  to  http://wwiv.reguIations.gov 
or  written  comments  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  only  necessary  to  submit  one  set  of 
comments.  Identify  comments  with  the 


docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  and 
will  be  posted  to  the  docket  at  http:// 
www.reguIations.gov. 
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List  of  Subjects  in  21  CFR  Part  870 

Medical  devices.  Cardiovascular 
devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  870  be  amended  as  follows: 

PART  870— CARDIOVASCULAR 
DEVICES 

■  1.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

■  2.  Revise  §  870.5225  to  read  as 
follows: 

§870.5225  External  counter-pulsating 
device. 

(a)  Identification.  An  external 
counter-pulsating  device  is  a 
noninvasive,  prescription  device  used  to 
assist  the  heart  by  applying  positive  or 
negative  pressure  to  one  or  more  of  the 
body’s  limbs  in  synchrony  with  the 
heart  cycle. 

(b)  Classification.  (1)  Class  II  (special 
controls)  when  the  device  is  intended 
for  the  treatment  of  chronic  stable 
angina  that  is  refractory  to  optimal  anti- 
anginal  medical  therapy  and  without 
options  for  revascularization.  The 
special  controls  for  this  device  are: 

(i)  Nonclinical  performance 
evaluation  of  the  device  must 
demonstrate  a  reasonable  assurance  of 
safety  and  effectiveness  for  applied 
pressure,  synchronization  of  therapy 
with  the  appropriate  phase  of  the 
cardiac  cycle,  and  functionality  of 
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alarms  during  a  device  malfunction  or 
an  abnormal  patient  condition; 

(ii)  Reliabinties  of  the  mechanical  and 
electrical  systems  must  be  established 
through  bench  testing  under  simulated 
use  conditions  and  matched  by 
appropriate  maintenance  schedules; 

(iii)  Software  design  and  verification 
and  validation  must  be  appropriately 
documented; 

(iv)  The  skin-contacting  components 
of  the  device  must  be  demonstrated  to 
be  biocompatible; 

(v)  Appropriate  analysis  and  testing 
must  be  conducted  to  verify  electrical 
safety  and  electromagnetic  compatibility 
of  the  device;  and 

(vi)  Labeling  must  bear  all 
information  required  for  the  safe  and 
■effective  use  of  the  device,  including  a 
detailed  summary  of  the  device-related 
and  procedure-related  complications 
pertinent  to  use  of  the  device. 

(2)  Class  III  (premarket  approval)  for 
the  following  intended  uses;  Unstable 
angina  pectoris;  acute  myocardial 
infarction;  cardiogenic  shock; 
congestive  heart  failure;  postoperative 
treatment  of  patients  who  have 
undergone  coronary  artery  bypass 
surgery;  peripheral  arterial  disease 
associated  with  ischemic  ulcers  rest 
pain  or  claudication,  threatened 
gangrene,  insufficient  blood  supply  at 
an  amputation  site,  persisting  ischemia 
after  embolectomy  or  bypass  surgery, 
and/or  pre-  and  post-arterial 
reconstruction  to  improve  runoff; 
diabetes  complicated  by  peripheral 
arterial  disease  or  other  conditions 
possibly  related  to  arterial  insufficiency 
including  nocturnal  leg  cramps  and/or 
necrobiosis  diabeticorum;  venous 
diseases,  including  prophylaxis  of  deep 
vein  thrombophlebitis,  edema  (e.g., 
chronic  lymphedema)  and/or  induration 
(e.g.,  stasis  dermatitis)  associated  with 
chronic  venous  stasis,  venous  stasis 
ulcers,  and/or  thrombophlebitis;  athletic 
injuries,  including  Charley  horses, 
pulled  muscles  and/or  edematous 
muscles;  necrotizing  cellulitis. 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  product  development 
protocol  (PDP)  is  required.  A  PMA  or 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  FDA  on  or 
before  [A  DATE  WILL  BE  ADDED  THAT 
WILL  BE  90  DA  YS  AFTEB  DA  TE  OF 
PUBLICATION  OF  A  FUTUBE  FINAL 
ORDER  IN  THE  FEDERAL 
REGISTER],  for  any  external  counter- 
pulsating  device,  with  an  intended  use 
described  in  {b)(2)  of  this  section,  that 
was  in  commercial  distribution  before 
May  28,  1976,  or  that  has,  on  or  before 
[A  DATE  WILL  BE  ADDED  THAT  WILL 
BE  90  DA  YS  AFTER  DATE  OF 
PUBLICATION  OF  A  FUTURE  FINAL 


ORDER  IN  THE  FEDERAL 
REGISTER],  been  found  to  be 
substantially  equivalent  to  any  external 
counter-pulsating  device,  with  an 
intended  use  described  in  (b)(2)  of  this 
section,  that  was  in  commercial 
distribution  before  May  28,  1976.  Any 
other  external  counter-pulsating  device 
with  an  intended  use  described  in  (b)(2) 
of  this  section  shall  have  an  approved 
PMA  or  declared  completed  PDP  in 
effect  before  being  placed  in  commercial 
distribution. 

Dated:  May  15.  2013. 

Leslie  Kux. 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  2013-12122  Filed  5-20-13;  8:45  am] 
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RIN  1625-AAOO 

Safety  Zone;  Chicago  Harbor,  Navy 
Pier  Southeast,  Chicago,  IL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  Safety  Zone  for  Chicago 
Harbor,  Navy  Pier  Southeast,  Chicago, 

IL.  This  Zone  is  intended  to  restrict 
vessels  from  a  portion  of  Chicago  Harbor 
during  fireworks  displays,  races,  and 
other  marine  events  that  occur 
throughout  each  calendar  year.  The 
safety  zone  established  by  this  proposed 
rule  is  necessary  to  protect  spectators, 
participants,  and  vessels  from  the 
hazards  associated  with  these  fireworks 
displays,  boat  races,  and  other  events. 
DATES:  Comments  and  related  materials 
must  be  received  by  the  Coast  Guard  on 
or  before  June  20,  2013. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  USCG— 
2013-0320  using  any  one  of  the 
following  methods: 

(1)  Federal  eRulemaking  Portal: 
http://www\reguIations.gov. 

(2)  Fax: 202-493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  U.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 


To  avoid  duplication,  please  use  only 
one  of  these  four  methods.  See  the 
“Public  Participation  and  Request  for 
Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  instructions  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  proposed 
rule,  call  or  email  Petty  Officer  Joseph 
McCollum,  U.S.  Coast  Guard  Sector 
Lake  Michigan;  telephone  414-747- 
7148,  email 

Joseph. P.McCoIIum@uscg.miI.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Barbara 
Hairston,  Program  Manager,  Docket 
Operations,  telephone  (202)  366-9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 
FR  Federal  Register 
NPRM  Notice  of  Proposed  Rulemaking 
CFR  Code  of  Federal  Regulations 

A.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 
www.reguIations.gov  and  will  include 
any  personal  information  you  have 
provided. 

1.  Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking,  indicate  the  specific  section 
of  this  document  to  which  each 
comment  applies,  and  provide  a  reason 
for  each  suggestion  or  recommendation. 
You  may  submit  your  comments  and 
material  online  at  http:// 
www.reguIations.gov,  or  by  fax,  mail,  or 
hand  delivery,  but  please  use  only  one 
of  these  means.  If  you  submit  a 
comment  online,  it  will  be  considered 
received  by  the  Coast  Guard  when  you 
successfully  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  your 
comment,  it  will  be  considered  as 
having  been  received  by  the  Coast 
Guard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  number  in  the  body  of  your 
document  so  that  we  can  contact  you  if 
we  have  questions  regarding  your 
submission. 

To  submit  your  comment  online,  go  to 
bttp://vi'ww.reguIations.gov,  type  the 
docket  number  (USCG-2012-0320)  in 
the  “SEARCH”  box  and  click 
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“SEARCH.”  Click  on  “Submit  a 
Comment”  on  the  line  associated  with 
this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 

2.  Viewing  Comments  and  Documents 
To  view  comments,  as  well  as 

documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.reguIations.gov,  type  the 
docket  number  (USCG— 2012-0320)  in 
the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  “OPEN  DOCKET 
FOLDER”  on  the  line  associated  with 
this  rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl 2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday,  . 
except  Federal  holidays. 

3.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008  issue  of  the 
Federal  Register  (73  FR  3316). 

4.  Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  one  using  one  of  the  four  methods 
specified  under  ADDRESSES.  Please 
explain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

B.  Basis  and  Purpose 

Each  year  dozens  of  fireworks 
displays  are  launched  from  barges  in 
positions  just  south  of  the  Navy  Pier  in 
Chicago.  These  fireworks  displays, 
along  with  other  marine  eyents,  take 
place  on  a  monthly  and  sometimes 
weekly  basis.  The  Captain  of  the  Port, 
Lake  Michigan,  has  determined  that 
these  fireworks  displays  and  other 


events  such  as  races  or  air  shows  pose 
a  significant  risk  to  public  safety  and 
property.  Such  hazards  include  falling 
debris  and  collisions  among  spectator 
vessels.  To  address  these  hazards,  the 
Coast  Guard  established  a  permanent 
safety  zone  for  the  protection  of 
spectators  during  these  displays  and 
events  in  33  CFR  165.931.  This  year, 
however,  the  Coast  Guard  was  informed 
by  Melrose  Pyrotechnics  that  a  new 
launch  position  will  he  used  for  some  of 
the  fireworks  displays.  This  new 
position  launches  a  display  from  a  break 
wall  south  of  the  Navy  Pier  and  would 
impact  portions  of  Chicago  Harbor 
hundreds  of  feet  beyond  the  boundaries 
of  the  zone  as  it  is  currently  listed.  To 
address  this  new  launch  position,  and  to 
ensure  safety  of  spectators  and  vessels, 
this  rule  proposes  to  extend  the 
boundaries  of  the  safety  zone  within  33 
CFR  165.931. 

C.  Discussion  of  Proposed  Rule 

The  Captain  of  the  Port,  Lake 
Michigan,  has  determined  that  a  safety 
zone  is  necessary  to  mitigate  the 
aforementioned  safety  risks.  Thus,  this 
rule  proposes  to  amend  33  CFR  165.931 
to  establish  the  following  area  as  a 
safety  zone:  The  waters  of  Lake 
Michigan  within  Chicago  Harbor 
bounded  by  coordinates  beginning  at 
41°53'26.5"  N,  087°35'26.5"  W;  then 
south  to  41°53'7.6"  N,  087°35'26.3"  W; 
then  west  to  41°53'7.6"  N,  087°36'23.2" 
W;  then  north  to  41°53'26.5"  N, 
087°36'24.6"  W;  then  east  back  to  the 
point  of  origin  (NAD  83). 

This  proposed  rule  will  amend  33 
CFR  165.931  and  update  the  permanent 
safety  zone  on  Lake  Michigan  within 
Chicago  harbor.  The  Captain  of  the  Port, 
Lake  Michigan  will  notify  the  public 
when  the  safety  zone  in  this  proposed 
rule  will  be  enforced.  Consistent  with 
33  CFR  165.7(a),  such  means  may 
include,  among  other  things, 
publication  in  the  Federal  Register, 
Broadcast  Notice  to  Mariners,  Local 
Notice  to  Mariners,  or,  upon  request,  by 
facsimile  (fax).  Also,  the  Captain  of  the 
Port  will  issue  a  Broadcast  Notice  to 
Mariners  notifying  the  public  if 
enforcement  these  safety  zones  in  this 
section  are  cancelled  prematurely. 

Entry  into,  transiting,  or  anchoring 
within  the  proposed  safety  zone  during 
the  period  of  enforcement  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Lake  Michigan,  or  his  designated 
representative.  The  Captain  of  the  Port, 
Lake  Michigan,  or  his  designated 
representative  may  be  contacted  via 
VHF  Channel  16. 


D.  Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below,  we  summarize  our  analyses 
based  on  these  statutes  or  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  “significant”  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
We  conclude  that  this  proposed  rule  is 
not  a  significant  regulatory  action 
because  we  anticipate  that  it  will  have 
minimal  impact  on  the  economy,  will 
not  interfere  with  other  agencies,  will 
not  adversely  alter  the  budget  of  any 
grant  or  loan  recipients,  and  will  not 
raise  any  novel  legal  or  policy  issues. 

The  safety  zone  established  by  this 
proposed  rule  will  be  enforced  in  short 
periods  immediately  before,  during,  and 
after  the  time  the  displays  and  events 
occur.  Also,  the  safety  zone  is  designed 
to  minimize  its  impact  on  navigable 
waters  and  has  been  designed  to  allow 
vessels  to  transit  unrestricted  to 
portions  of  the  waterways  not  affected 
by  the  safety  zones.  Thus,  restrictions 
on  vessel  movements  within  any 
particular  area  are  expected  to  be 
minimal.  Under  certain  conditions, 
moreover,  vessels  may  still  transit 
through  the  safety  zone  when  permitted 
by  the  Captain  of  the  Port.  On  the 
whole,  the  Coast  Guard  expects 
insignificant  adverse  impact  to  mariners 
from  the  enforcement  of  this  safety 
zone. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  and 
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operators  of  vessels  intending  to  transit 
or  anchor  in  portions  of  Chicago  Harbor 
when  this  safety  zone  is  being  enforced. 

This  proposed  safety  zone  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons  discussed  in 
the  above  Regulatory  Planning  and 
Review  section.  If  you  think  that  your 
business,  organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES]  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule.  If  the 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  Coast  Guard  will 
not  retaliate  against  small  entities  that 
question  or  complain  about  this 
proposed  rule  or  any  policy  or  action  of 
the  Coast  Guard. 

4.  Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  proposed  rule  under  that 
Order  and  determined  that  this  rule 
does  not  have  implications  for 
federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 


7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  proposed  rule  elsewhere 
in  this  preamble. 

8.  Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

9.  Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

1 0.  Protection  of  Children  From 
Environmental  Health  Risks 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  would 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

11.  Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

1 2.  Energy  Effects 

This  proposed  rule  is  not  a 
“significant  energy  action”  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 


not  consider  the  use  of  voluntary 
consensus  standards. 

14.  Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
M16475.ID,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  This  proposed 
rule  involves  the  establishment  of  safety 
zones  and  thus,  is  categorically 
excluded  under  paragraph  (34)(g)  of  the 
Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
is  available  in  the  docket  where 
indicated  under  ADDRESSES.  We  seek 
any  comments  or  information  that  may 
lead  to  the  discovery  of  a  significant 
environmental  impact  from  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  46  U.S.C. 
Chapters  701,  3306,  3703;  50  U.S.C.  191,  195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  and  160.5; 
Pub.  L.  107-295,  116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

■  2.  Revise  §  165.931  to  read  as  follows: 

§  1 65.931  Safety  Zone;  Chicago  Harbor, 
Navy  Pier  Southeast,  Chicago,  IL. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  Lake 
Michigan  within  Chicago  Harbor 
bounded  by  coordinates  beginning  at 
41°53'26.5"  N,  087°35'26.5"  W;  then 
south  to  41°53'7.6"  N,  087°35'26.3"  W; 
then  west  to  41°53'7.6"  N,  087°36'23.2" 
W;  then  north  to  41°53'26.5"  N, 
087°36'24.6"  W  then  east  back  to  the 
point  of  origin  (NAD  83). 

(b)  Definitions.  The  following 
definitions  apply  to  this  section; 

(1)  “Designated  representative”  means 
any  Coast  Guard  Commissioned, 
warrant,  or  petty  officer  designated  by 
the  Captain  of  the  Port,  Lake  Michigan 
to  monitor  a  safety  zone,  permit  entry 
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into  the  zone,  give  legally  enforceable 
orders  to  persons  or  vessels  within  the 
zone,  and  take  other  actions  authorized 
by  the  Captain  of  the  Port. 

(2)  “Public  vessel”  means  vessels 
owned,  chartered,  or  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  33  CFR  165.23 
of  this  part,  entry  into,  transiting,  or 
anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Lake  Michigan,  or 
his  designated  representative. 

(2)  This  safety  zone  is  closed  to  all 
vessel  traffic,  excepted  as  may  be 
permitted  by  the  Captain  of  the  Port,  . 
Lake  Michigan  or  his  designated 
representative.  All  persons  and  vessels 
must  comply  with  the  instructions  of 
the  Coast  Guard  Captain  of  the  Port  or 
his  designated  representative.  Upon 
being  hailed  by  the  U.S.  Coast  Guard  by 
siren,  radio,  flashing  light  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

(3)  All  vessels  must  obtain  permission 
from  the  Gaptain  of  the  Port  or  his 
designated  representative  to  enter,  move 
within,  or  exit  the  safety  zone 
established  in  this  section  when  this 
safety  zone  is  enforced.  Vessels  and 
persons  granted  permission  to  enter  the 
safety  zone  must  obey  all  lawful  orders 
or  directions  of  the  Captain  of  the  Port 
or  a  designated  representative.  While 
within  a  safety  zone,  all  vessels  must 
operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  course. . 

(d)  Notice  of  enforcement  or 
suspension  of  enforcement.  The  safety 
zone  established  by  this  section  will  be 
enforced  only  upon  notice  of  the 
Captain  of  the  Port.  The  Captain  of  the 
Port  will  cause  notice  of  enforcement  of 
the  safety  zone  established  by  this 
section  to  be  made  by  all  appropriate 
means  to  the  affected  segments  of  the 
public  including  publication  in  the 
Federal  Register  as  practicable,  in 
accordance  with  33  CFR  165.7(a).  Such 
means  of  notification  may  also  include, 
but  are  not  limited  to  Broadcast  Notice 
to  Mariners  or  Local  Notice  to  Mariners. 

(e)  Exemption.  Public  vessels,  as 
defined  in  paragraph  (b)  of  this  section, 
are  exempt  from  the  requirements  in 
this  section. 

(f)  Waiver.  For  any  vessel,  the  Captain 
of  the  Port  Lake  Michigan  or  his 
designated  representative  may  waive 
any  of  the  requirements  of  this  section, 
upon  finding  that  operational 
conditions  or  other  circumstances  are 
such  that  application  of  this  section  is 
unnecessary  or  impractical  for  the 
purposes  of  public  or  environmental 
safety. 


Dated:  May  3,  2013. 

M.W.  Sibley, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Lake  Michigan. 

[FR  Doc.  2013-12030  Filed  5-20-13;  8.45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-201 3-0272;  FRL-9816-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky; 
Approval  of  Revisions  to  the  Jefferson 
County  Portion  of  the  Kentucky  SIP; 
Emissions  During  Startups, 

Shutdowns,  and  Malfunctions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
part  of  a  revision  to  the  Kentucky  State 
Implementation  Plan  (SIP),  submitted 
by  the  Gommonwealth  of  Kentucky, 
through  the  Kentucky  Division  for  Air 
Quality  (KDAQ),  on  March  22,  2011. 

The  proposed  revision  was  submitted  by 
KDAQ  on  behalf  of  the  Louisville  Metro 
Air  Pollution  Control  District  (District), 
which  has  jurisdiction  over  Jefferson 
County,  Kentucky.  The  portion  of  the 
revision  that  EPA  is  proposing  for 
approval  modifies  the  Regulation 
entitled,  “Emissions  During  Startups, 
Shutdowns,  Malfunctions  and 
Emergencies”  in  the  Jefferson  County 
portion  of  the  Kentucky  SIP.  EPA  is 
proposing  approval  of  this  portion  of  the 
March  22,  2011,  SIP  revision  because 
the  Agency  has  determined  that  it  is  in 
accordance  with  the  requirements  for 
SIP  provisions  under  the  Clean  Air  Act 
(CAA  or  Act).  EPA  will  act  on  the  other 
portions  of  KDAQ’s  March  22,  2011, 
submittal,  which  are  severable  and 
unrelated,  in  a  separate  action. 

DATES:  Comments  must  be  received  on 
or  before  June  20,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
OAR-2013-0272,  by  one  of  the 
following  methods: 

1.  ww'w.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  R4-RDS@epa.gov. 

3.  Fax:  (404)  562-9019. 

4.  Mai7;EPA-R04-OAR-2013-0272, 
Regulatory  Development  Section,  Air 
Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division.  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960. 


5.  Hand  Delivery  or  Courier:  Lynorae 
Benjamin,  Chief,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Topics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 

Region  4,  61  Fonsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information.  The  Regional  Office  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  federal 
holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  “EPA-R04-OAR-2013- 
0272.”  EPA’s  policy  is  that  all 
comments  received  will  he  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  he  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www  regulations.gov 
or  email.  The  ivww.regulations.gov  Web 
site  is  an  “anonymous  access”  sy.stem, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.regulations.gov,  your 
email  addre.ss  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  duu  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  he  free  of  any  defects 
or  viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
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form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.regulations.gov  or 
in  hard  copy  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  EPA 
requests  that,  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30, 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Huey,  Regulatory  Development  Section, 
Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  Mr.  Huey 
may  be  reached  by  phone  at  (404)  562- 
9104  or  via  electronic  mail  at 
huey.joeI@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  What  action  is  EPA  proposing? 
n.  What  is  the  background  of  the  Jefferson 
County  rule  on  startups,  shutdowns, 
malfunctions  (SSM)  and  emergencies? 

III.  What  is  EPA’s  evaluation  of  the  revisions 

to  the  Jeffer.son  County  SSM  Rule? 

IV.  Why  is  EPA  proposing  this  action  and 

what  Is  the  effect  of  this  proposed 
action? 

V.  Proposed  Action 

VI.  Statutory  and  Executive  Order  Reviews 

I.  What  action  is  EPA  proposing? 

EPA  is  proposing  to  approve  a 
revision  to  the  Jefferson  County  portion 
of  the  Kentucky  SIP  to  incorporate 
revisions  to  Jefferson  County  Regulation 
1.07,  “Emissions  During  Startups, 
Shutdowns,  Malfunctions  and 
Emergencies”  (referred  to  hereafter  as 
the  “Jefferson  County  SSM  rule”).’  The 
revision  modifies  all  seven  sections  of 
the  existing  version  of  Regulation  1.07 
currently  in  the  EPA-approved  SIP  for 
Jefferson  County.  EPA  believes  that  the 
changes  to  the  Jefferson  County  SSM 
rule  are  consistent  with  CAA 
requirements  that  apply  to  excess 


'  In  2003,  thf!  City  of  Louisville  and  Jefferson 
County  governments  merged  and  the  “Jefferson 
fkmnty  Air  Pollution  Control  District”  was  renamed 
the  “Louisville  Metro  Air  Pollution  Control 
District.”  However,  each  of  the  regulations  in  the 
Jefferson  County  portion  of  the  Kentucky  SIP  still 
has  the  subheading  “Air  Pollution  Control  District 
of  Jefferson  County.”  Thus,  to  be  consistent  with 
the  terminology  u.sed  in  the  SIP,  we  refer 
throughout  this  notice  to  regulations  contained  in 
Jefferson  County  portion  of  the  Kentucky  SIP  as  the 
“Jefferson  County”  regulations. 


emissions  during  startup,  shutdown  and 
malfunction  (SSM)  events.  In  addition, 
EPA  believes  that  these  changes  will 
correct  existing  concerns  about  the  prior 
version  of  the  Jefferson  County  SSM 
rule  in  the  SIP  for  this  Area,  as 
explained  below.  Please  refer  to  the 
docket  for  this  rulemaking  for  the 
complete  text  of  the  adopted  provisions. 

II.  What  is  the  background  of  the 
Jefferson  County  Rule  on  startups, 
shutdowns,  malfunctions  (SSM)  and 
emergencies? 

The  regulation  of  emissions  from 
stationary  sources  is  a  part  of  the 
Louisville  Metro  Air  Pollution  Control 
District’s  program  for  attaining  and 
maintaining  compliance  with  the 
national  ambient  air  quality  standards 
(NAAQS)  and  for  meeting  other  CAA 
requirements.  The  current  EPA- 
approved  SIP  for  the  Jefferson  County 
area  incorporates  a  prior  version  of  the 
Jefferson  County  SSM  rule  that  includes 
certain  provisions  applicable  to  excess 
emissions  from  such  sources  during 
startup,  shutdown,  malfunction,  and 
emergency  events.  EPA  published 
approval  of  the  original  version  of  this 
rule  on  January  25,  1980.  See  45  FR 
6092.  On  February  11,  1999,  Kentucky 
submitted  multiple  changes  to  the 
Jefferson  County  portion  of  the 
Kentucky  SIP,  which  EPA  approved  on 
October  *23,  2001.  See  66  FR  53658. 
Among  other  elements,  Kentucky’s 
February  11,  1999,  submittal  included 
several  changes  to  the  Jefferson  County 
SSM  rule.  The  submittal  added  to  this 
rule  a  definition  of  “Emergency”  in 
Section  1,  Definitions,  and  a  new 
Section  5,  Emergencies,  which  contains 
an  affirmative  defense  provision  fof 
emergencies  that  is  very  similar  to  the 
affirmative  defense  provision  of  the  title 
V  operating  permit  regulations.  See  40 
CFR  70.7(g).  Additionally,  the  February 
11,  1999,  submittal  modified  Section  2, 
Excess  Emissions,  of  the  rule  such  that 
excess  emissions  would  not  be  deemed 
in  vioTation  of  otherwise  applicable 
eniLssion  limits  in  the  SIP  if,  based  upon 
a  showing  by  the  owner  or  operator  of 
the  source  and  an  affirmative 
determination  by  the  District,  certain 
requirements  regarding  startups  and 
shutdowns,  malfunctions,  and 
emergencies  are  satisfied.  Those 
requirements,  as  revised  by  the  February 
11,  1999,  submittal,  are  specified  in  the 
following  sections  of  the  Jefferson 
County  SSM  rule:  Section  3,  Startup  or 
Shutdovm;  Section  4,  Malfunctions; 
Section  5,  Emergencies;  Section  6, 

Initial  Notification  and  Reporting 
Requirements  for  Malfunctions  and 
Emergencies;  and  Section  7,  Extended 
Malfunctions  and  Emergencies. 


.Acknowledging  deficiencies  in  the 
Jefferson  County  SSM  rule,  the  District 
proactively  adopted  changes  on  June  21, 
2005.  The  District  adopted  these 
changes  with  the  intent  of  correcting 
inconsistencies  between  its  rule  and  the 
CAA  and  EPA  guidance,^  regarding  SIP 
provisions  that  apply  to  the  treatment  of 
excess  emissions  that  may  occur  during 
source  startup,  shutdown,  maintenance, 
and  malfunction  events.  These  changes 
were  included  in  the  March  22,  2011, 

SIP  revision  provided  to  EPA  by  KDAQ. 
The  most  salient  features  of  these  latest 
changes  to  Jefferson  County  Regulation 
1.07  include:  (1)  Changing  the  name  of 
the  regulation  from  “Emissions  During 
Startups,  Shutdowns,  Malfunctions  and 
Emergencies”  to  “Excess  Emissions 
During  Startups,  Shutdowns,  and  Upset 
Conditions;”  (2)  clarifying  that  excess 
emissions  from  a  process  or  process 
equipment  due  to  startup,  shutdown  or 
upset  condition  shall  be  deemed  in 
violation  of  the  applicable  emission 
standards:  (3)  removing  the  authority  of 
the  District  to  grant  discretionary 
exemptions  from  compliance  with  SIP 
emission  standards  during  SSM  events; 
(4)  augmenting  the  source  excess 
emission  reporting  requirements  to 
assist  the  District  in  evaluating  whether 
ambient  standards  and  goals  have  been 
exceeded  and  whether  enforcement 
actions  are  needed  to  protect  public 
health  and  welfare;  and  (5)  removing  the 
provisions  that  created  exemptions  for 
excess  emissions  during  emergencies 
based  upon  factors  comparable  to  an . 
affirmative  defense. 

III.  What  is  EPA’s  evaluation  of  the 
revisions  to  the  Jefferson  County  SSM 
Rule? 

EPA  has  evaluated  the  revised  version 
of  the  Jefferson  County  SSM  rule 
submitted  as  part  of  the  March  22,  2011, 
SIP  submission  from  KDAQ  on  behalf  of 
the  District.  Based  upon  this  evaluation, 
EPA  believes  that  the  District  has  made 
several  significant  changes  that  make 
the  Jefferson  County  SSM  rule 
consistent  with  CAA  requirements  and 
with  EPA  guidance  on  SIP  provisions 
relevant  to  the  treatment  of  excess 
emissions  during  SSM  events. 


^The  District’s  Regulatory  Impact  Analysis  for  the 
June  21,  200.'i,  changes  to  the  SSM  rule  references 
the  following  memoranda  as  part  of  the  basis  for  the 
revisions  to  its  .SSM  rule:  “Policy  on  Excess 
Emissions  During  Startup,  Shutdown,  Maintenance, 
and  Malfunctions,”  Kathleen  M.  Bennett, 

September  28,  1982;  “Policy  on  Excess  Emissions 
During  Startup,  Shutdown,  Maintenance,  and 
Malfunctions,”  Kathleen  M.  Bennett,  February  1.5, 
1983:  and  “State  Implementation  Plans:  Policy 
Regarding  Excess  Emissions  During  Malfunctions, 
Startup,  and  Shutdown,”  Steven  A.  Herman, 
September  20,  1999. 
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First,  the  District  has  explicitly 
provided  that  excess  emissions  from 
sources  due  to  startup,  shutdown,  or 
upset  (i.e.,  malfunction)  events  are  not 
exempt  from  compliance  with 
applicable  emission  limits.  Revised 
Section  2.2  of  the  Jefferson  County  SSM 
rule  clecfrly  provides  that  excess 
emissions  during  such  events  “shall  he 
deemed  in  violation  of  the  applicable 
emission  standard.”  This  provision  is 
consi.stent  with  EPA’s  longstanding 
interpretation  of  the  CAA  to  prohibit 
SIP  provisions  that  include  any 
exemptions  for  excess  emissions  during 
SSM  events  and  requiring  that  such 
emissions  be  treated  as  violations. ^ 
Second,  the  District  has  substantially 
revised  the  Jefferson  County  SSM  rule 
in  order  to  alter  provisions  that 
previously  had  the  effect  of  providing 
an  exemption  for  emissions  during  SSM 
events  through  the  exercise  of  director’s 
discretion  by  the  District.  The  prior 
version  of  the  rule  contained  factors  that 
the  District  could  consider  in  the 
decision  whether  or  not  to  grant  such  a 
discretionary  exemption.  Revised 
Section  2.3  removes  the  authority  of  the 
District  to  grant  discretionary 
exemptions  from  compliance  with  SIP 
emission  standards  and  in  its  place 
provides  an  “enforcement  discretion” 
provision  that  provides  specific  factors 
for  state  personnel  in  their  own  exercise 
of  enforcement  discretion  for  violations 
related  to  startup,  shutdown,  and  upset 
events.  These  factors  are  intended  to 
apply  only  to  the  District  and  do  not 
affect  EPA  enforcement  or  citizen 
enforcement — both  of  which  are 
separately  -authorized  by  the  CAA.'* 
These  factors  include  consideration  of 
the  duration  and  frequency  of  the 
emissions;  operation/maintenance 
practices:  whether  there  is  a  recurring 
pattern;  certain  public  health  impacts 
associated  with  the  excess  emissions, 
among  other  factors.  Notably,  these 
factors  are  also  not  intended  to,  and  do 
not,  operate  as  an  affirmative  defense.-’’ 


^  See,  e.g.,  “State  Implementation  Plans  (SIPs): 
Policy  Regarding  Excess  Emissions  During 
Malfunctions,  Startup,  and  Shutdown,”  sent  by 
Steven  A.  Herman,  Assistant  Administrator  for 
Enforcement  and  Compliance  Assurance,  and 
Robert  Perciasepe,  Assistant  Administrator  for  Air 
and  Radiation,  to  the  Regional  Administrators, 
Regions  I-X,  on  Sept.  20,  1999. 

■•On  May  9,  2013,  Jefferson  County  provided  EPA 
with  a  letter  clarifying  and  confirming  that  the 
factors  included  in  Regulation  1.07,  Section  2.3,  are 
intended  to  be  discretionary  factors  that  Jefferson 
County  may  consider  as  part  of  its  own  enforcement 
discretion  and  that  the  rule  does  not  intend  to  or 
purport  to  apply  to  any  other  agency  or  the  public. 
This  letter  is  a  part  of  the  basis  for  EPA’s  action 
upon  the  SIP  submission  and  part  of  the  record  for 
the  action  to  be  appropriately  reflected  in  the  CFR. 

®  EPA  notes  that  revi.sed  Section  3.4  of  the 
Jefferson  County  SSM  rule  provides  that  either 


This  revised  ptovision  is  consistent 
with  EPA’s  longstanding  interpretation 
of  the  CAA  to  permit  SIP  provisions  that 
address  the  exercise  of  enforcement 
discretion  by  state  personnel,  so  long  as 
they  do  not  impinge  upon  the 
enforcement  discretion  of  EPA  or 
citizens.® 

Third,  the  District  has  also 
substantially  revised  the  Jefferson 
County  SSM  rule  to  remove  provisions 
that  previously  included  specific 
treatment  for  excess  emissions  during 
emergencies.  The  prior  version  of  the 
rule  included  provisions  that  together 
appeared  to  provide  an  exemption  for 
excess  emissions  that  occurred  during 
emergencies,  if  the  source  could  meet 
certain  factors  that  were  structured  as  an 
affirmative  defense.  The  District  has 
removed  the  definition  of  “emergency” 
that  previously  appeared  in  Section  1.1 
and  removed  the  provisions  applicable 
to  emergencies  in  Section  5.  The  prior 
version  of  the  Jefferson  County  SSM 
rule  could  have  operated  to  exempt 
excess  emissions  during  such  events, 
and  to  provide  a  bar  not  just  to 
monetary  penalties,  but  also  a  bar  to 
injunctive  relief  for  the  resulting 
violations  of  SIP  emission  standards. 
Moreover,  the  factors  for  the  affirmative 
defense  were  not  consistent  with  EPA’s 
guidance  for  affirmative  defense  - 
provisions  for  malfunctions.^  Removal 
of  these  provisions  from  the  Jefferson 
County  SSM  rule  is  thus  consistent  with 
EPA’s  longstanding  guidance 
concerning  SIP  provisions,  both  with 
respect  to  exemptions  for  excess 
emissions  and  with  respect  to 
affirmative  defense  provisions  that 


startup  or  shutdown  that  is  necessitated  by  an  upset 
shall  be  considered  part  of  the  upset.  Provision  2.3, 
which  sets  forth  enforcement  di.scretion  factors, 
refers  to  Section  3.6  and  4.4  and  thus  the  Jeffer.son 
County  SSM  rule  treats  startups  following  a 
malfunction  event  in  the  same  manner  as  it  treats 
all  excess  emissions  for  purpo.ses  of  enforcement 
discretion.  In  the  context  of  an  enforcement 
discretion  provision,  as  opposed  to  an  affirmative 
defense  provision  for  malfunctions,  the  Jefferson 
County  SSM  rule  is  consistent  with  the  CAA  and 
EPA’s  policy  and  guidance. 

•’See  “Policy  on  Excess  Emissions  During 
Startup,  Shutdown,  Maintenance,  and 
Malfunctions,”  sent  by  Kathleen  M.  Bennett, 
Assistant  Administrator  for  Air,  Noise,  and 
Radiation,  to  the  Regional  Administrators,  Regions 
I-X  on  Feb.  15, 1983  (indicating  the  CAA  would 
allow  appropriately  drawn  enforcement  discretion 
provisions  in  SlPsJ. 

^  See  “State  Implementation  Plans  (SIPsJ:  Policy 
Regarding  Excess  Emissions  During  Malfunctions, 
Startup,  and  Shutdown,”  sent  by  Steven  A. 

Herman,  Assistant  Administrator  for  Enforcement 
and  Compliance  Assurance,  and  Robert  Perciasepe, 
Assistant  Administrator  for  Air  and  Radiation,  to 
the  Regional  Administrators,  Regions  I-X,  on  Sept. 
20,  1999  (indicating  that  the  CAA  would  allow 
appropriately  drawn  affirmative  defense  provisions 
in  SIPsJ. 


would  be  consistent  with  CAA 
requirements. 

Fourth,  the  District  has  revised  the 
provisions  of  the  Jefferson  County  SSM 
rule  to  update  and  expand  the 
notification  requirements  for  sources  in 
the  event  of  excess  emissions  related  to 
startup,  shutdown,  and  upset 
conditions.  These  provisions  relate  to 
the  timing  and  nature  of  notification 
that  the  source  is  required  to  make  to 
the  District  and  may  be  germane  to  the 
District’s  exercise  of  enforcement 
discretion  under  revised  Section  2.3. 

EPA  believes  that  these  updated 
notification  provisions  will  likely 
enhance  compliance  and  enforcement 
efforts  within  the  Jefferson  County  area 
and  that  they  otherwise  are  consistent 
with  CAA  requirements  because  they  do 
not  purport  to  affect  the  exercise  of 
enforcement  discretion  by  EPA  or  other 
parties. 

Finally,  the  District  substantially 
revised  the  Jefferson  County  SSM  rule 
with  respect  to  “extended” 
malfunctions  and  emergencies.  Section 
9  of  the  prior  version  of  the  rule 
appeared  to  allow  sources  to  continue  to 
operate  for  extended  periods  of  time  in 
the  pvent  of  a  malfunction  or 
emergency,  without  legal  consequence, 
so  long  as  the  source  obtained  prior 
authorization  from  the  District.  Revised 
Section  .5  of  the  rule  now  makes 
unequivocally  clear  that,  even  if  the 
Di.strict  authorizes  continued  operation 
during  such  an  event  following  a 
specified  process,  the  excess  emissions 
that  occur  during  that  extended  period 
of  time  remain  violations  of  the 
applicable  SIP  emission  standards.  The 
revised  provision  states  that  the 
authorization  by  the  District  “shall 
neither  constitute  an  affirmative  defense 
for  violations  cau.sed  by  excess 
emissions  nor  preempt  the  rights  of  the 
EPA  or  any  person  to  take  action  under 
federal,  state,  or  local  law.”  EPA 
believes  Revi.sed  Section  5  in 
conjunction  with  revised  Section  2.2 
thus  makes  clear  that  any  excess 
emissions  during  such  periods 
constitute  violations  of  the  applicable 
SIP  emission  standards  and  that  the 
District,  EPA,  or  others  using  the  citizen 
suit  provision  of  the  CAA  may  still 
pursue  appropriate  enforcement  action 
again.st  the  source.  The  revised 
provision  is  thus  consistent  with  EPA’s 
longstanding  interpretation  of  the  CAA 
to  prohibit  SIP  provisions  that  include 
exemptions  for  excess  emissions  during 
SSM  events  and  requiring  that  such 
emissions  be  treated  as  violations. 

EPA  believes  that  the  revisions  to  the 
Jefferson  County  SSM  rule  are 
consistent  with  the  requirements  of  both 
section  110(1)  and  section  193.  Under 
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section  110(1),  EPA  is  prohibited  from 
approving  any  SIP  revision  that  would 
interfere  with  any  applicable 
requirement  concerning  attainment  and 
reasonable  further  progress  or  any  other 
applicable  requirements  of  the  CAA.  In 
this  action,  EPA  believes  that  the 
revisions  do  not  interfere  with  such 
requirements  and  in  fact  strengthen  the 
existing  SIP  by  removing  or  revising 
various  provisions  related  to  excess 
emissions  during  SSM  events  that 
included  automatic  exemptions, 
director  discretion  exemptions, 
affirmative  defense  provisions,  and 
other  provisions  that  were  inconsistent 
with  CAA  requirements  and  would  have 
interfered  with  effective  enforcement  of 
the  SIP.  Because  all  of  these  changes  are 
improvements  to  the  prior  version  of  the 
Jefferson  County  SSM  rule,  and  because 
they  are  themselves  consistent  with  the 
requirements  of  the  CAA  as  interpreted 
in  EPA  guidance  for  SIP  provisions, 

EPA  is  proposing  to  find  that  the 
revision  is  consistent  with  the 
requirements  of  section  110(1). 

Similarly,  CAA  section  193  prohibits 
EPA  from  approving  SIP  revisions  to 
certain  SIP  control  requirements  in 
effect  prior  to  November  15,  1990, 
unless  the  modification  insures 
equivalent  or  greater  emission 
reductions.  The  revision  at  issue  in  this 
action  does  pertain  to  control 
requirements  that,  at  least  in  part, 
predate  November  15,  1990,  and  thus 
compliance  with  section  193  is 
required.  Because  all  of  the  revisions  are 
improvements  to  the  prior  version  of  the 
Jefferson  County  SSM  rule,  and  because 
the  revised  provisions  are  themselves 
consistent  with  the  requirements  of  the 
CAA  as  interpreted  in  EPA  guidance  for 
SIP  provisions,  EPA  is  proposing  that 
the  revision  is  also  consistent  with  the 
requirements  of  section  193.  As  a  result 
of  the  improved  effectiveness  of  the 
enforcement  program  associated  with 
emissions  during  SSM,  and  the  explicit 
determination  that  such  emissions  are 
violations  of  applicable  emission  limits, 
the  revision  is  expected  to  produce 
equivalent  or  greater  emission 
reductions  and  is  thus  consistent  with 
CAA  section  193. 

Based  upon  the  foregoing  analysis, 
EPA  is  proposing  to  approve  the 
changes  to  the  Jefferson  County  SSM 
rule  contained  in  the  March  22,  2011, 
SIP  submission  from  KDAQ  on  behalf  of 
the  District.  EPA  has  determined  that 
the  specific  changes  to  the  rule  are 
consistent  with  CAA  requirements  for 
SIP  provisions  that  address  excess 
emissions  during  SSM  events,  and  with 
EPA  guidance  concerning  such 
provisions.  EPA  requests  comment  on 
this  proposal,  and  in  particular  requests 


comments  on  its  view  that  the  revisions 
to  the  Jefferson  County  SSM  rule  are 
consistent  with  CAA  requirements  for 
SIP  provisions. 

EPA  notes  that  in  a  separate 
rulemaking  action,  published  on 
February  22,  2013,  EPA  identified 
several  deficiencies  associated  with  the 
Jefferson  County  SSM  rule  including:  (1) 
the  rule  did  not  consider  all  excess 
emissions  above  SIP  emission  limits  to 
be  “violations;”  (2)  the  rule  included 
insufficiently  bounded  director’s 
discretion  provisions  regarding  whether 
an  excess  emissions  event  constituted  a 
violation  and  thus  creating 
impermissible  discretionary  exemptions 
from  SIP  emission  limits;  (3)  the  rule 
provided  an  impermissible  exemption 
for  excess  emissions  that  occur  during 
“emergencies;”  and  (4)  the  rule 
contained  affirmative  defense 
provisions  that  are  not  consistent  with 
CAA  requirements.  See  78  FR  12460, 
12507-12508.  Today’s  action  proposing 
approval  of  Jefferson  County’s  revised 
SSM  rule  is  separate  from  the  February 
22,  2013,  action.  EPA’s  action  in  this 
proposal  does  not  reopen  the  public 
comment  period  associated  with  the 
separate  February  22,  2013,  action;  nor 
does  today’s  action  purport  to  revise  or 
amend  that  separate  proposed  action. 
EPA  will  be  taking  a  separate  final 
action  on  the  February  22,  2013, 
proposed  rulemaking.  Today’s  action 
only  proposes  to  approve  the  revised 
Jefferson  County  SSM  Rule  into  the  SIP 
as  consistent  with  the  CAA  and  CAA 
policy  and  guidance,  for  the  reasons 
explained  above. 

IV.  Why  is  EPA  proposing  this  action 
and  what  is  the  effect  of  this  proposed 
action? 

The  purpose  of  today’s  action  is  to 
propose  approval  of  changes  to 
Regulation  1.07  in  the  Jefferson  County 
portion  of  the  Kentucky  SIP.  The 
District  determined  that  the  current  SIP- 
approved  rule  required  changes  in  light 
of  EPA  policy  memoranda  regarding 
excess  emissions  from  stationary 
sources,  and  voluntarily  provided  a 
revision  to  KDAQ  who  submitted  the 
revised  rule  to  EPA  for  approval  in 
2011.  The  changes  to  Regulation  1.07, 
which  are  being  proposed  for  inclusion 
into  the  SIP  today,  revise  the  Jefferson 
County  SSM  rule  to  make  it  consistent 
with  the  CAA. 

If  finalized,  today’s  action  would 
approve  part  of  the  revision  to  the 
Jefferson  County  portion  of  the 
Kentucky  SIP  submitted  by  KDAQ,  on 
behalf  of  the  District,  on  March  22, 

2011.  Approval  of  this  revision  would 
change  the  name  of  the  regulation  to 
“Excess  Emissions  During  Startups, 


Shutdowns,  and  Upset  Conditions;” 
clarify  that  excess  emissions  due  to 
startup,  shutdown  or  upset  condition 
shall  be  deemed  in  violation  of  the 
applicable  emission  standards;  augment 
the  source  excess  emission  reporting 
requirements  to  improve  air  quality 
management;  remove  the  authorTfy  of 
the  District  to  grant  discretionary 
exemptions  from  compliance  with  SIP 
emission  standards  during  SSM  events; 
remove  the  affirmative  defense 
provision  for  emergencies;  and 
explicitly  state  that  the  District’s 
decision  not  to  exercise  its  own 
enforcement  discretion  would  n6t 
preempt  enforcement  by  EPA  or  other 
parties.  Today’s  action  does  not  make 
any  changes  or  propose  any  findings 
related  to  EPA’s  completely  separate 
rulemaking  action  regarding  the  current 
SIP-approved  version  of  the  Jefferson 
County  SSM  rule  proposed  on  February 
22,  2013  (78  FR  12460). 

V.  Proposed  Action 

EPA  is  proposing  to  approve  tbe 
portion  of  Kentucky’s  March  22,  2011, 
SIP  revision  pertaining  to  Jefferson 
County  Regulation  1.07,  “Emissions 
During  Startups,  Shutdowns, 
Malfunctions  and  Emergencies.”  This 
revision  renames  the  regulation  “Excess 
Emissions  During  Startups,  Shutdowns, 
and  Upset  Conditions”  and  makes 
numerous  changes  to  the  Jefferson 
County  SSM  rule  to  bring  it  into 
compliance  with  the  CAA  and  EPA 
guidance  regarding  SIP  provisions  for 
the  correct  treatment  of  excess 
emissions  from  sources  during  SSM 
events. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  Federal  regulations. 
42  U.S.C.  7410(k);  40  CFR  52.02(a). 
Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  proposed 
action  merely  approves  state  law  as 
meeting  federal  requirements  and  does 
not  impose  additional  requirements 
beyond  those  imposed  by 
Commonwealth  law.  For  that  reason, 
this  proposed  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 
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•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
-13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  Commonwealth,  and  EPA 
notes  that  it  will  not  impose  substantial 
direct  costs  on  tribal  governments  or 
preempt  tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C  7401  et  seq. 

Dated:  May  9,  2013. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

[FR  Doc.  2013-12088  Filed  5-20-13;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[EPA-R06-OW-201 3-0221;  FRL-9814-7] 

Ocean  Dumping;  Atchafalaya-West 
Ocean  Dredged  Material  Disposal  Site 
Designation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to  re¬ 
designate  the  existing  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972  (MPRSA)  Section  103(b) 
Atchafalaya-VVest  Ocean  Disposal  Site 
(ODMDS-West)  as  a  permanent  MPRSA 
Section  102(c)  ocean  dredged  material 
disposal  site  (ODMDS)  located  adjacent 
to  and  west  of  the  Atchafalaya  River  Bar 
Channel  (ARBC)  of  Louisiana.  The 
approval  for  the  ODMDS-West  use 
expired  in  August  2012;  therefore,  the 
site  can  no  longer  accept  shoal  material 
dredged  from  the  ARBC  unless  it  is  re¬ 
designated  as  a  MPRSA  Section  102(c) 
site  by  EPA.  Studies  have  shown  that 
use  of  the  ODMDS-West  reduces  the 
amount  and  rate  of  shoal  material 
runback  into  the  ARBC,  and  thus, 
decreases  the  overall  annual 
maintenance  dredging  effort  needed  for 
the  ARBC  while  providing  vessels  with 
a  longer  period  of  safe  navigation  access 
prior  to  a  maintenance  dredging  event. 
Therefore,  there  is  a  need  to  designate 
a  permanent  ODMDS  on  the  west  side 
of  the  ARBC.  Approximately  10.8 
million  cubic  yards  will  be  placed  every 
7  months  and  must  be  conducted  in 
accordance  with  the  Site  Management 
and  Monitoring  Plan.  The  proposed 
ODMDS  will  be  monitored  periodically 
to  ensure  that  the  site  operates  as 
expected. 

DATES:  Comments.  Comments  on  this 
proposed  rule  and  draft  Environmental 
Impact  Statement  must  be  received  on 
or  before  July  5,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  No.  EPA-R06- 
OW-2013-0221,  by  one  of  the  following 
methods: 

•  Federal  e-RuIemaking  Portal:  http:// 
www.reguIations.gov;  follow  the  online 
instruction  for  submitting  comments. 

•  Email:  Dr.  Jessica  Franks  at 
franks.iessica@epa.gov. 

•  Fax:  Dr.  Jessica  Franks,  Marine  and 
Coastal  Section  (6WQ— EC)  at  fax 
number  214-665-6689. 

•  Mail:  Dr.  Jessica  Franks,  Marine  and 
Coastal  Section  (6WQ-EC), 
Environmental  Protection  Agency, 
Mailcode:  (6WQ-EC),  1445  Ross 


Avenue,  Suite  1200,  Dallas,  Texas 
75202-2733. 

Instructions:  Direct  vour  comments  to 
Docket  NO.EPA-R06-OW-2013-0221. 
EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
M'ww. reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  email.  The  n'ww.regulations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment.  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.reguIations.gov  or  in  hard  copy  at 
the  Marine  and  Coastal  Section  (6VVQ- 
EC),  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  1200,  Dahas, 
Texas  75202-2733.  The  file  will  be 
made  available  by  appointment  for 
public  inspection  in  the  Region  6  FOIA 
Review  Room  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.  weekdays  except  for 
legal  holidays.  Contact  the  person  listed 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  paragraph  below.  If  possible, 
please  make  the  appointment  at  least 
two  working  days  in  advance  of  your 
visit.  There  will  be  a  15  cent  per  page 
fee  for  making  photocopies  of 
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documents.  On  the  day  of  the  visit, 
please  check  in  at  the  EPA  Region  6 
reception  area  at  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Franks,  Ph.D.,  Marine  and 
Coastal  Section  (6WQ-EC), 
Environmental  Protection  Agency, 
Region  6,  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733,  telephone 
(214)  665-8335  Jax  number  (214)  665- 
6689;  email  address 
franks.jessica@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

A.  Potentially  Affected  Entities 

B.  Background 

C.  Disposal  Volume  Limit 

D.  Site  Management  and  Monitoring  Plan 

E.  Ocean  Dumping  Site  Designation  Criteria 
— General  Selection  Criteria 

— Specific  Selection  Criteria 

F.  Regulatory  Requirements 

1.  National  Environmental  Policy  Act 
(NEPA) 

2.  Endangered  Species  Act  Consultation 

3.  Magnuson-Stevens  Fishery  Conservation 
and  Management  Act  of  1996 

4.  Coastal  Zone  Management  Act 

5.  Coastal  Barrier  Improvement  Act  of  1990 

G.  Administrative  Review 

1.  Executive  Order  12886 


2.  Paperwork  Reduction  Act 

3.  Regulatory  Flexibility  Act,  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

4.  Unfunded  Mandates 

5.  Executive  Order  13132:  Federalism 

6.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

7.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

8.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  Compliance  With 
Administrative  Procedure  Act 

9.  National  Technology  Transfer 
Advancement  Act 

10.  Executive  Order  12898:  Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low  Income 
Populations 

The  supporting  document  for  this  site 
designation  is  the  draft  Environmental 
Impact  Statement  (EIS)  for  the 
Designation  of  the  Atchafalaya  River  Bar 
Channel  Ocean  Dredged  Material 
Disposal  Site  Pursuant  to  Section  102(c) 
of  the  Marine  Protection,  Research,  and 
Sanctuaries,  Act  of  1972;  St.  Mary 
Parish,  Louisiana  dated  March  2013 
prepared  by  the  EPA  and  U.S.  Army 
Corps  of  Engineers.  This  documerit  is 


available  for  public  inspection  at  the 
following  locations: 

1.  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  1200,  Dallas, 
Texas  75202-2733. 

2.  EPA  Web  site:  http://www.epa.gov/ 
regions/ water/ecopro/current_action. 
html. 

3.  Federal  e-RuIemaking  Portal: 
http://www.regulations.gov;  follow  the 
online  instruction  for  submitting 
comments. 

A.  Potentially  Affected  Entities 

Entities  potentially  affected  by  this 
action  are  persons,  organizations,  or 
government  bodies  seeking  to  dispose  of 
dredged  material  in  ocean  waters  at  the 
ODMDS-West,  under  the  Marine 
Protection  Research  and  Sanctuaries 
Act,  33  U.S.C.  1401  et  seq.  This  Rule 
would  be  primarily  of  relevance  to 
parties  seeking  permits  from  the  USACE 
to  transport  dredged  material  for  the 
purpose  of  disposal  into  ocean  waters  at 
the  ODMDS-West,  as  well  as  the  USACE 
itself  (when  proposing  to  dispose  of 
dredged  material  at  the  ODMDS-West). 
Potentially  affected  categories  and 
entities  seeking  to  use  the  Atchafalaya 
ODMDS-West  and  thus  subject  to  this 
Rule  include: 


Category 

Examples  of  potentially  regulated  persons 

Federal  government  . 

Industry  and  general  public  . . 

State,  local  and  tribal  governments . 

USACE  Civil  Works  and  O  &  M  projects;  other  Federal  agencies,  in¬ 
cluding  the  Department  of  Defense. 

Port  authorities,  marinas  and  harbors,  shipyards  and  marine  repair  fa¬ 
cilities,  berth  owners. 

Governments  owning  and/or  responsible  for  ports,  harbors,  and/or 
berths.  Government  agencies  requiring  disposal  of  dredged  material 
associated  with  public  works  projects. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  EPA  notes, 
however,  that  nothing  in  this  Rule  alters 
in  any  way,  the  jurisdiction  of  EPA,  or 
the  types  of  entities  regulated  under  the 
Marine  Protection  Research  and 
Sanctuaries  Act.  To  determine  if  you  or 
your  organization  may  be  potentially 
affected  by  this  action,  you  should 
carefully  consider  whether  you  expect  . 
to  propose  ocean  disposal  of  dredged 
material,  in  accordance  with  the 
Purpose  and  Scope  provisions  of  40  CFR 
220.1,  and  if  you  wish  to  use  the 
ODMDS-West.  For  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  please  refer  to  the 
contact  person  listed  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section. 


B.  Background 

Ocean  disposal  of  dredged  materials 
is  regulated  under  Title  I  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  (MPRSA;  33  U.S.C.  1401  et  seq.). 

The  EPA  and  the  USACE  share 
responsibility  for  the  management  of 
ocean  disposal  of  dredged  material. 
Under  Section  102  of  MPRSA;  EPA  is 
responsible  for  designating  an 
acceptable  location  for  the  ODMDS. 

With  concurrence  from  EPA,  the  USACE 
issues  permits  under  MPRSA  Section 
103  for  ocean  disposal  of  dredged 
material  deemed  suitable  according  to 
EPA  criteria  in  MPRSA  Section  102  and 
EPA  regulations  in  Title  40  of  the  Code 
of  Federal  Regulations  Part  227  (40  CFR 
part  227).  In  lieu  of  the  permit 
procedure  for  a  federal  project  involving 
dredged  material,  the  USACE  may  issue 
and  abide  by  regulations  using  the  same 
criteria,  other  factors  to  be  evaluated. 


same  procedures  and  same  requirements 
that  apply  to  the  issuance  of  permits. 

Pursuant  to  its  voluntary  NEPA 
policy,  published  at  63  FR  58045 
(October  29,  1998),  EPA  typically  relies 
on  the  EIS  process  to  enhance  public 
participation  on  the  proposed 
designation  of  an  ODMDS.  A  site 
designation  EIS  evaluates  alternative 
sites  and  examines  the  potential 
environmental  impacts  associated  with 
disposal  of  dredged  material  at  various 
locations.  Such  an  EIS  first 
demonstrates  the  need  for  the  ODMDS 
designation  action  (40  CFR  6.203(a)  and 
40  CFR  1502.13)  by  describing  available 
or  potential  aquatic  and  non-aquatic 
{i.e.,  land-ba.sed)  alternatives  and  the 
consequences  of  not  designating  a  site — 
the  No  Action  Alternative.  Once  the 
need  for  an  ocean  disposal  site  is 
e.stablished,  potential  sites  are  screened 
for  feasibility  through  a  “Zone  of  Siting 
Feasibility”  (ZSF)  proce.ss.  Potential 
alternative  sites  are  then  evaluated 
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using  EPA’s  ocean  disposal  criteria  at  40 
CFR  Part  228  and  compared  in  the  EIS. 

•  Of  the  sites  that  satisfy  these  criteria,  the 
site  that  best  complies  is  selected  as  the 
preferred  alternative  for  designation 
through  a  rulemaking  proposal 
published  in  the  Federal  Register  (FR), 
as  here. 

Formal  designation  of  an  ODMDS  in 
the  Federal  Register  and  codification  in 
the  Code  of  Federal  Regulations  does 
not  constitute  approval  of  dredged 
material  for  ocean  disposal.  Site 
designation  merely  identifies  a  suitable 
ocean  location  in  the  event  that  dredged 
material  is  later  approved  for  ocean 
disposal.  Designation  of  an  ODMDS 
provides  an  ocean  disposal  alternative 
for  consideration  in  the  review  of  each 
proposed  dredging  project.  Before  any 
ocean  disposal  may  take  place,  the 
dredging  project  proponent  must 
demonstrate  a  need  for  ocean  disposal, 
including  consideration  of  alternatives. 
Alternatives  to  ocean  disposal, 
including  the  option  for  beneficial  re¬ 
use  of  dredged  material,  are  evaluated 
for  each  dredging  project  that  may  result 
in  the  ocean  disposal  of  dredged 
materials  from  such  project.  Ocean 
disposal  of  dredged  material  is  only 
allowed  after  both  EPA  and  USAGE 
determine  that  the  proposed  activity  is 
environmentally  acceptable  under 
criteria  codified  at  40  CFR  Part  227  and 
33  CFR  Part  336,  respectively.  In 
addition,  ongoing  management  of  these 
ODMDSs  would  be  subject  to  Site 
Management  and  Monitoring  Plans 
(SMMPs).  required  by  MPRSA  section 
102(c)(3)(F)  and  (c)(4),  which  are 
discussed  more  fully  below.  Decisions 
to  allow  ocean  disposal  are  made  on  a 
case-by-case  basis  through  the  MPRSA 
Section  103  permitting  process, 
resulting  in  a  USAGE  permit  or  its 
^  equivalent  process  for  USAGE’S  Civil 
Works  projects.  Material  proposed  for 
disposal  at  a  designated  ODMDS  must 
confortn  to  EPA’s  permitting  criteria  for 
acceptable  quality  (40  CFR  Parts  225 
and  227),  as  determined  from  physical, 
chemical,  and  bioassay/ 
bioaccumulation  tests  prescribed  by 
national  sediment  testing  protocols 
(EPA  and  USAGE  1991).  Only  clean 
non-toxic  dredged  material  is  acceptable 
for  ocean  disposal.  The  proposed 
ODMDS  will  be  subject  to  ongoing 
monitoring  and  management  to  ensure 
continued  protection  of  the  marine 
environment.  This  ocean  disposal  site 
designation  is  based  on  EPA’s  general 
and  specific  criteria  as  evaluated  in  the 
March  2013  “Draft  Environmental 
Impact  Statement,  Designation  of  the 
Atchafalaya  River  Bar  Channel  Ocean 
Dredged  Material  Disposal  Site  Pursuant 


to  Section  102(c)  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  St.  Mary  Parish,  Louisiana” 
(Draft  EIS). 

The  Atchafalaya  River  and  Bayous 
Chene,  Boeuf,  and  Black,  Louisiana 
(Figure  1-1),  project  was  authorized  by 
the  Rivers  and  Harbors  Act  of  1968 
(Pub.  L.  90-483).  Historically,  the 
Atchafalaya  River  and  Bayous  Chene, 
Boeuf,  and  Black,  Louisiana,  navigation 
channel  has  been  dredged  to  24  feet 
Mean  Low  Gulf  (MLG)  which  includes 
20  feet  for  the  authorized  channel 
dimension  plus  2  feet  advanced 
maintenance  and  2  feet  of  allowable 
overdepth.  Material  removed  from  the 
ARBC  suitable  for  beneficial  use  (i.e., 
between  ARBC  Stations  475+00  and 
650+00)  has  been  placed  in  one  of  two 
adjacent  Bird  Island  disposal  sites, 
pursuant  to  Section  404  of  the  Clean 
Water  Act  (CWA)  of  1977.  Material  that 
could  not  be  used  beneficially  (i.e., 
between  ARBC  Stations  650+00  and 
1340+00)  has  been  placed  (prior  to 
2002)  at  the  existing  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972 
(MPRSA)  Section  102(c)  Ocean  Dredged 
Material  Disposal  Site  (ODMDS)  on  the 
east  side  of  the  channel.  This  ODMDS 
is  referred  to  as  ODMDS-East.  Since 
2002,  however,  material  not  suitable  for 
beneficial  use  has  been  placed  at  a 
temporary  (i.e.,  5-year)  ODMDS  on  the 
west  side  of  the  channel  urtder  the 
authority  of  MPRSA  Section  103(b)  (the 
ODMDS-West).  In  2007,  the  U.S.  Army 
Corps  of  Engineers,  New  Orleans 
District  (MVN)  requested,  and  received, 
from  the  U.S.  Environmental  Protection 
Agency,  Region  6  (EPA),  a  5-year 
extension  for  the  continued  use  of  the 
MPRSA  Section  103(b)  ODMDS-West. 
The  approval  for  the  ODMDS-West  use 
expired  in  August  2012;  therefore,  the 
site  can  no  longer  accommodate  shoal 
material  dredged  from  the  ARBC  unless 
it  is  re-designated  as  a  MPRSA  Section 
102(c)  site  by  EPA. 

EPA  has  determined  that  the  ODMDS- 
West  alternative  identified  in  the  draft 
EIS  is  the  environmentally  preferred 
site,  and  this  action  proposes  to 
designate  the  ODMDS-West  as  an  ocean 
dredged  material  disposal  site,  located 
in  Atchafalaya  Bay,  approximately  19 
miles  from  the  mainland  coast  and  the 
mouth  of  the  Atchafalaya  River.  The 
proposed  ODMDS-West  is  rectangular, 
approximately  3  miles  wide  by  16  miles 
long,  located  west  of  and  parallel  to  the 
ARBC.  The  depth  of  the  site  ranges  from 
4  to  23  feet  MLG,  and  the  total  area  is 
approximately  48  square  miles.  The 
action  provides  for  adequate, 
environmentally-acceptable  ocean 
disposal  site  cap>acity  for  suitable 
dredged  material  generated  from 


dredging  projects  in  and  along  the 
ARBC  by  formally  designating  the 
Atchafalaya  ODMDS-West. 

C.  Disposal  Volume  Limit 

The  proposed  action  would  formally 
designate  the  Atchafalaya  ODMDS-West 
for  placement  of  approximately  10.8 
cubic  yards  (cy)  of  maintenance  material 
from  the  ARBC  on  an  annual  basis.  The 
need  for  ongoing  ocean  disposal 
capacity  is  based  on  average  historical 
dredging  volumes  from  the  ARBC 
navigational  channel  since  2002. 

D.  Site  Management  and  Monitoring 
Plan 

Continuing  use  of  the  site  requires 
verification  that  significant  impacts  do 
not  occur  outside  of  the  disposal  site 
boundaries  through  implementation  of 
the  Site  Management  and  Monitoring 
Plan  (SMMP)  developed  as  part  of  the. 
proposed  action  and  included  as 
Appendix  A  to  the  draft  EIS  developed 
for  the  proposed  designation  of  the 
ODMDS-West.  The  main  purpo.se  of  the 
SMMP  is  to  provide  a  structured 
framework  to  ensure  that  dredged 
material  disposal  activities  will  not 
unreasonably  degrade  or  endanger 
human  health,  welfare,  the  marine 
environment,  or  economic  potentialities 
(MPRSA  Section  103(a)).  Two  main 
objectives  for  management  of  the 
Atchafalaya  ODMDS-West  are:  (1)  to 
ensure  that  only  dredged  material  that 
satisfies  the  criteria  set  forth  in  40  CFR 
part  227  Subparts  B,  C,  D,  E,  and  G  and 
Part  228.4(e)  and  is  suitable  for 
unrestricted  placement  at  the  ODMDS 
and;  (2)  avoidance  of  exce.ssive 
mounding,  either  within  the  site 
boundaries  or  in  areas  adjacent  to  the 
site,  as  a  direct  result  of  placement 
operations. 

The  EPA  and  USAGE  New  Orleans 
District  personnel  would  achieve  these 
SMMP  objectives  by  jointly 
administering  the  following  activities: 

(1)  Regulation  and  administration  of 
ocean  dumping  permits;  (2) 
development  and  maintenance  of  a  site 
monitoring  program;  (3)  evaluation  of 
permit  compliance  and  monitoring 
results. 

The  SMMP  includes  periodic  physical 
monitoring  to  confirm  that  disposal 
material  is  deposited  within  the  .seafloor 
disposal  boundary,  as  well  as 
bathymetric  surveys  to  confirm  that 
there  is  no  excessive  mounding  or  short¬ 
term  transport  of  material  beyond  the 
limits  of  the  ODMDS-West.  Physical  and 
chemical  sediment  and  biological 
monitoring  requirements  are  described 
in  the  SMMP  and  are  required  to  be 
conducted  based  on  the  Evaluation  of 
Dredged  Material  Proposed  for  Ocean 
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Disposal  Testing  Manual,  EPA  503/8-91/ 
001  and  the  Joint  EPA-USACE  Regional 
Implementation  Agreement  (RIA) 
procedures.  Results  will  be  used  to 
confirm  that  dredged  material  actually 
disposed  at  the  site  satisfies  the  criteria 
set  forth  in  40  CFR  part  227  Subparts  B, 

C,  D,  E,  and  G  and  Part  228.4(e)  and  is 
suitable  for  unrestricted  ocean  disposal. 
Other  activities  implemented  through 
the  SMMP  to  achieve  these  objectives 
include:  (1)  Regulating  quantities  and 
types  of  material  to  be  disposed, 
including  the  time,  rates,  and  methods 
of  disposal;  and  (2)  recommending 
changes  to  site  use  requirements, 
including  disposal  amounts  or  timing, 
based  on  periodic  evaluation  of  site 
monitoring  results. 

E.  Ocean  Dumping  Site  Designation 
Criteria 

Five  general  criteria  and  11  specific 
site  selection  criteria  are  used  in  the 
selection  and  approval  of  ocean  disposal 
sites  for  continued  use  (40  CFR  228.5 
and  40  CFR  228.6(a)). 

General  Selection  Criteria 

1.  The  dumping  of  materials  into  the 
ocean  will  be  permitted  only  at  sites  or 
in  areas  selected  to  minimize  the 
interference  of  disposal  activities  with 
other  activities  in  the  marine 
environment,  particularly  avoiding 
areas  of  existing  fisheries  or 
shellfisheries,  and  regions  of  heavy 
commercial  or  recreational  navigation. 

The  Atchafalaya  ODMDS-West  is 
located  adjacent  to  and  parallel  to  the 
ARBC.  This  location  reduces  the 
distance  that  the  maintenance-dredged 
material  must  be  transported, 
minimizing  interference  with  other 
activities  in  the  marine  environment. 
There  may  be  some  short-term 
interference  with  fishing  activities 
during  placement  operations.  No 
interference  with  these  or  other  marine 
activities  is  expected  outside  the  brief 
periods  of  placement  operations.  There 
have  been  no  impacts  to  existing  oyster 
leases  located  northeast  of  the  ODMDS 
area  near  Point  au  Fer  from  the  use  of 
the  existing  ODMDS-East,  or  ODMDS- 
West  (which  has  been  used  since  2002), 
and  no  impact  is  expected  to  occur  in 
the  future  as  a  result  of  using  the 
proposed  ODMDS-West. 

2.  Locations  and  boundaries  of 
disposal  sites  will  be  so  chosen  that 
temporary  perturbations  in  water 
quality  or  other  environmental 
conditions  during  initial  mixing  caused 
by  disposal  operations  anywhere  within 
the  site  can  be  expected  to  be  reduced 
to  normal  ambient  seawater  levels  or  to 
undetectable  contaminant 
concentrations  or  effects  before  reaching 


any  beach,  shoreline,  marine  sanctuary, 
or  known  geographically  limited  fishery 
or  shellfishery. 

Placement  of  maintenance-dredged 
material  will  produce  a  turbidity  plume. 
This  plume  will  disperse  to  the  point 
where  it  would  be  indistinguishable 
from  the  turbidity  naturally  occurring  in 
the  area.  Turbidity  resulting  from 
maintenance-dredged  material 
placement  is  not  expected  to  be 
distinguishable  from  the  natural 
turbidity  occurring  in  the  vicinity  of 
North  Point  and  in  Atchafalaya  Bay, 
except  temporarily.  There  are  no  marine 
sanctuaries  in  the  immediate  vicinity  of 
the  ODMDS  (USFWS  1981).  Fishnet 
Bank,  the  nearest  protected  Area  of 
Biological  Significance,  is 
approximately  104  miles  south  of  the 
ODMDS.  Any  impacts  from  placement 
of  dredged  material  are  expected  to  be 
minor.  Based  on  the  current  regime 
noted  in  Section  3. 1.3. 2,  the  transport  of 
suspended  materials  from  the  ODMDS 
would  mainly  be  parallel  to  the 
coastline,  and  concentrations  of 
suspended  materials  produced  during 
dredging  operations  are  expected  to  be 
within  background  levels  within  a  few 
miles  or  so  of  the  ODMDS  (May  1973). 
There  are  no  Public  Oyster  Areas  within 
the  ODMDS-East  or  ODMDS-West,  and 
the  nearest  oyster  leases  are 
approximately  4  miles  east  of  the  ARBC 
and  ODMDSsr,  near  Point  au  Fer  (LDNR 
2012).  The  potential  impact  on  oyster 
beds  in  nearby  Atchafalaya  Bay  is 
expected  to  be  minimal.  These 
organisms,  as  well  as  others  in  the 
region,  are  naturally  subjected  to 
periodic  episodes  of  high,  suspended- 
solids  concentrations  from  wave- 
induced  resuspension  of  nearshore 
sediments  and  from  the  waters  of  the 
Atchafalaya  River. 

3.  If  at  any  time  during  or  after 
disposal  site  evaluation  studies,  it  is 
determined  that  existing  disposal  sites 
presently  approved  on  an  interim  basis 
for  ocean  dumping  do  not  meet  the 
criteria  for  site  selection  set  forth  in 
Sections  228.5  through  228.6,  the  use  of 
such  sites  will  be  terminated  as  soon  as 
suitable  alternate  disposal  sites  can  be 
designated. 

This  criterion  does  not  apply  to  the 
proposed  ODMDS-West  since  it  is  not 
an  existing  site  approved  on  an  interim 
basis.  However,  studies  to  date  indicate 
that  the  proposed  ODMDS-West  meets 
the  requirements  of  the  MPRSA. 
Surveys  of  the  site  and  vicinity 
indicated  that  water  quality,  sediments, 
and  biological  life  were  generally 
similar  to  surrounding  areas.  An 
existing  designated  ODMDS  (the 
ODMDS-East)  is  located  immediately 
across  the  navigation  channel  from  the 


proposed  site.  No  adverse 
environmental  effects  were  detected 
outside  the  site  boundaries  during  site 
investigation  surveys  (lEC  1983; 
Dettmann  and  Tracey  1990;  Flemer  et  al. 
1994;  Trulli  1996)  of  ODMDS-West. 

4.  The  sizes  of  the  ocean  disposal  sites 
will  be  limited  in  order  to  localize  for 
identification  and  control  any 
immediate  adverse  impacts  and  permit 
the  implementation  of  effective 
monitoring  and  surveillance  programs 
to  prevent  adverse  long-range  impacts. 
The  size,  configuration,  and  location  of 
any  disposal  site  will  be  determined  as 
a  part  of  the  disposal  site  evaluation  or 
designation  study. 

The  size  of  the  ODMDS-West  has  been 
identified  to  cover  an  area  as  small  as 
possible  to  reasonably  meet  the  criteria 
stated  at  40  CFR  228.6(a)  for  the  ARBC 
project  and  for  efficient  placement  of 
material  dredged  from  the  ARBC.  The 
size  and  location  of  the  proposed 
ODMDS-West  also  minimizes  the  rpturn 
of  dredged  material  from  the  ODMDS  to 
the  channel.  This  consideration  led  to 
the  establishment  of  a  long  site  parallel 
to  the  channel  with  an  area  of  54  square 
miles.  The  site  lends  itself  to 
surveillance  of  individual  dredged 
material  placement  operations  and  long¬ 
term  monitoring.  The  configuration  of 
the  ODMDS-West  limits  its  overall  area 
to  a  dimension  of  18.0  miles  long  by  3.0 
miles  wide.  The  width  of  3.0  miles  is 
typically  the  pumping  distance  at  which 
a  hydraulic  pipeline  cutterhead  suction 
dredge  may  no  longer  be  cost  effective 
without  a  booster  pump,  depending  on 
the  size  of  the  dredge.  Teeter  (2003) 
recommended  westward  disposal  at  the 
greatest  practicable  distance  from  the 
channel  to  minimize  runback  into  the 
channel.  The  orientation  of  the  ODMDS- 
West  broadside  to  the  prevailing 
currents  in  the  area  increases  the  chance 
that  material  placed  in  the  ODMDS- 
West  will  be  moved  from  the  site  Before 
undesirable  mounding  can  occur. 

5.  The  EPA  will,  wherever  feasible, 
designate  ocean  dumping  sites  beyond 
the  edge  of  the  continental  shelf  and 
other  such  sites  that  have  been 
historically  used. 

In  this  area  of  the  Gulf  of  Mexico,  an 
ODMDS  beyond  the  continental  shelf 
would  be  at  least  84  miles  from  the  area 
to  be  dredged.  A  dredged  material 
placement  site  beyond  the  continental 
shelf  would  not  be  feasible  due  to, 
among  other  things,  increased  safety 
risks,  increased  cost  of  dredged  material 
transportation,  and  increased  costs  for 
site  characterization,  monitoring,  and 
surveillance  studies. 
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Specific  Selection  Criteria 

1.  Geographical  position,- depth  of 
water,  bottom  topography,  and  distance 
from  the  coast. 

The  proposed  ODMDS-West  is  a  16.0- 
mile  long  by  3.0  mile-wide  rectangular 
area  located  west  of  and  parallel  to  the 
ARBC  and  bound  by  the  following 
coordinates  (NAD  83):  29°22'06"  N, 
91°27'38"  W;  29°20'  30"  N,  91°25'13"  W; 
29°09'16"  N,  91°  35'12"  W;  and 
29°10'52"  N,  91°37'33"  W.  The  depth  of 
the  site  ranges  from  4  to  23  feet  MLG, 
and  the  total  area  is  approximately  48 
square  miles.  The  center  of  the  ODMDS- 
West  is  approximately  19  miles  from  the 
mouth  of  the  Atchafalaya  River.  The 
ODMDS-West  is  located  in  the 
nearshore  area  of  the  plain.  Except  for 
being  located  adjacent  to  the  dredged 
channel,  the  area  occupied  by  the 
ODMDS  is  typical  in  depth  and  bottom 
topography  to  the  continental  shelf  in 
the  vicinity  of  the  Atchafalaya  River 
Delta. 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases. 

The  northwestern  Gulf  of  Mexico  is  a 
breeding,  spawning,  nursery,  and 
feeding  area  for  shrimp,  menhaden,  and 
bottom  fish.  Many  of  the  species  migrate 
seasonally  between  estuaries  and  the 
Gulf.  Because  the  timing  of  species 
movements  vary,  some  migration  can 
occur  at  almost  any  time  of  the  year 
(Day  et  al.,  1989). 

The  proposed  ODMDS-West  is  located 
in  a  region  dominated  by  species  that 
are  estuarine-dependent  (Darnell  et  al., 
1983;  Phillips  and  James,  1988;  Day  et 
al.,  1989).  Gommercially  important 
species  likely  found  in  the  area  include 
white  shrimp,  brown  shrimp.  Gulf 
menhaden,  and  sand  sea  trout. 
Gommercially  important  shellfish  and 
fish  that  inhabit  the  nearby  bay 
environment  include  oyster,  blue  crab, 
black  drum,  white  shrimp,  and  brown 
shrimp. 

Limited  interferences  with  nearshore 
fisheries  may  occur  during  placement  of 
maintenance-dredged  material.  The 
Atchafalaya  estuary  has  a  broader 
expanse  of  direct  connection  with  the 
open  Gulf  of  Mexico  than  any  other 
estuary  along  the  Louisiana  coast.  A 
small  portion  of  this  passage  route  may 
impede  movement/migration  of  some 
marine  organisms  (e.g.,  shrimp)  during 
periods  of  active  dredging  and 
placement.  The  settling  of  dredged 
material  and  the  sediment  plume  in  and 
near  the  ODMDS  might  also  impede 
localized  movement/migration  of 
marine  organisms  on  the  continental 
shelf.  However,  the  effect  of  these 


impediments  on  the  movement/ 
migration  of  marine  organism 
populations  affected  would  be  very 
small  and  probably  undetectable.  The 
stress  and  possible  mortality  of 
individual  organisms  encountering 
adverse  conditions  during  dredging  and 
placement  operations  in  the  ODMDS 
would  be  negligible  compared  to  the 
passage  of  the  far  greater  majority  of 
individuals  crossing  into  or  out  of  the 
estuary  and  at  other  locations. 
Additionally,  any  impact  would  also 
occur  at  any  other  ODMDS  location  near 
the  ARBG. 

Placement  of  material  at  the  proposed 
ODMDS-West  would  have  negligible 
effects  on  endangered  and  threatened 
species.  Occurrences  of  whales  off 
Louisiana  are  considered  rare  and 
because  the  animals  generally  inhabit 
waters  far  deeper  than  those  in  the 
proposed  ODMDS,  it  is  unlikely  that 
maintenance-dredged  material 
placement  operations  would  impact 
whales. 

Sea  turtles  could  potentially  be  found 
in  the  proposed  ODMDS-West,  although 
the  persistent  high  turbidity  makes  the 
area  unsuitable  for  regular  use  of  this 
area  by  sea  turtles,  which  generally 
depend  on  their  sight  to  feed.  Dredging 
operations  might  affect  sea  turtles 
through  incidental  take.  Hopper 
dredging  has  been  identified  as  a  source 
of  mortality  to  sea  turtles  in  inshore 
waters  (Dickerson  and  Nelson  1990; 
Magnuson  et  al.  1990;  U.S.  Fish  and 
Wildlife  Service  [USFWS]  and  NMFS 
1991,  1992),  not  placement  operations. 
Designation  of  the  ODMDS-West  has 
been  requested  for  the  placement  of 
future  maintenance  material  dredged 
from  the  ARBG  by  hydraulic  cutterhead 
pipeline  dredging  and  hopper  dredging. 
If  hopper  dredges  are  used,  there  is  a 
possibility  of  impact  to  sea  turtles,  as 
there  would  be  no  matter  where  the 
ODMDS  is  located.  Hydraulic 
cutterhead  pipeline  dredging  operations 
have  not  been  identified  as  a  source  of 
sea  turtle  mortality.  Hopper  dredging 
will  be  conducted  in  accordance  with 
all  reasonable  and  prudent  measures 
and  implementing  terms  and  conditions 
provided  to  MVN  by  NMFS  in  its  2007 
Biological  Opinion  (NMFS  2007)  and 
any  subsequent  Biological  Opinion,  to 
avoid  sea  turtle  mortality. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas. 

The  nearest  point  of  land  is  North 
Point  of  Point  au  Fer  Island  that  is 
approximately  2.5  miles  from  the 
northeast  end  of  the  proposed  ODMDS- 
West.  There  are  no  recreational  parks  or 
beaches  near  the  proposed  ODMDS- 
West.  It  may  be  possible  to  observe  the 
placement  plume  from  boats  in  the 


vicinity  during  the  active  period  of 
maintenance-dredged  material 
placement  within  the  site.  The  plume 
resulting  from  the  placement  of  dredged 
material  is  not  expected  to  be  visible 
from  land  because  of  the  distance  from 
land  and  the  existing  turbid  nature  of 
the  water  in  the  area.  The  plume  is 
expected  to  dissipate  quickly  after 
completion  of  the  placement  operations. 
Except  for  the  minor  effects  of  these 
limited  observations,  there  should  be  no 
effects  to  the  aesthetics  of  the  area. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packaging  the  waste,  if  any. 

Material  dredged  from  the  ARBC  is 
mainly  comprised  of  silt,  with  lesser 
amounts  of  sand  and  clay  (Dettmann 
and  Tracey  1990;  PBS&J  2002;  PBS&J 
2002).  Sediment  sampling  as  part  of  the 
contaminant  a.s.sessments  conducted  by 
PBS&J  (2008)  found  dredged  material 
from  the  ARBC  consisting  of 
approximately  7-12  percent  sand,  81-88 
percent  silt,  and  6—7  percent  clay.  Based 
on  dredging  records  since  2002,  the 
volume  of  maintenance-dredged 
material  to  be  removed  from  the  ARBC 
for  disposal  to  the  ODMDS-West  is 
approximately  10.8  mcy  per  fiscal  year. 
Material  is  removed  from  the  ARBC 
using  a  hydraulic  cutterhead  pipeline 
dredge  and  released  within  the  ODMDS 
as  uncohesive  slurry.  The  ARBC  is 
dredged  annually  and  the  average  length 
of  the  dredging  contract  is  60  to  90  days. 
It  is  expected  that  future  disposal 
operations  will  follow  the  past  disposal 
pattern  with  respect  to  types,  quantities, 
and  methods  of  release.  Any  material 
disposed  of  at  the  site  would  be 
required  to  comply  with  the  criteria  of 
the  Ocean  Dumping  Regulations  (40 
CFR  Pans  220  to  229).  None  of  the 
material  will  be  packaged  in  any  way. 

5.  Feasibility  of  surveillance  and 
monitoring. 

The  proposed  ODMDS-West  is  in 
relatively  shallow  water  and  is  close  to 
shore,  which  facilitates  surveillance  and 
monitoring  of  the  site.  Operational 
observations  can  be  made  using  shore- 
based  radar,  aircraft,  and  day-use  boats. 
A  draft  Site  Management  and 
Monitoring  Plan  (SMMP)  incorporating 
monitoring  requirements  has  been 
developed  jointly  by  EPA  and  MVN  for 
the  proposed  ODMDS-West  and  existing 
ODMDS-East.  The  primary  purpose  of 
the  Site  Monitoring  Program  is  to 
evaluate  the  impact  of  dredged  material 
on  the  marine  environment.  The  SMMP 
is  included  in  Appendix  A  of  this  draft 
EIS. 

6.  Dispersal,  horizontal  transport,  and 
vertical  mixing  characteristics  of  the 


29692 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 / Proposed  Rules 


area,  including  prevailing  current 
direction  and  velocity,  if  any. 

Current  patterns  in  the  vicinity  of  the 
proposed  ODMDS  are  highly  complex. 
Although  tides,  Loop  current  intrusions, 
and  river  flow  may  affect  the  local 
currents,  these  currems  are  influenced 
predominately  by  winds  (Phillips  and 
James,  1988).  Thus,  the  direction  and 
velocity  of  the  currents  vary  throughout 
the  year.  Winds  are  a  particularly  strong 
driving  force  in  late  autumn,  winter, 
and  early  spring.  Net  water  flow  in  the 
winter  is  to  the  northwest:  however, 
rapid  flow  reversals  to  the  southeast 
occur  periodically  in  concert  with  wind 
direction  (Grout  and  Hamiter  1981; 
Phillips  and  James  1988;  Walker  and 
Hammack  2000).  The  near  shore  current 
patterns  are  somewhat  more  complex  in 
summer.  In  the  absence  of  strong  winds 
and  the  presence  of  a  stratified  water 
column,  current  patterns  become 
considerably  less  distinct.  Net  flow  in 
summer  can  be  either  to  the  east  or  west 
(Grout  and  Hamiter  1981;  Phillips  and 
James  1988;  Walker  and  Hammack 
2000).  Spinoff  eddies  from  the  Loop 
current  occasionally  enter  the  region, 
producing  flows^  to  the  southeast  near 
the  ARBG  (Weissberg  et  al.  1980a, 

1980b). 

Gurrent  speeds  generally  range  from 
10  to  30  centimeters  per  second  (cm/s) 
in  the  vicinity  of  the  proposed  ODMDS. 
Minimum  speeds  of  5  to  30  cm/s  occur 
in  June,  July,  and  August;  whereas  the 
highest  recorded  current  speeds  in  the 
vicinity  range  from  70  to  140  cm/s  and 
occur  during  strong  winter  storms 
(Weissberg  et  al.  1980a,  1980b). 

Stagnant  periods  with  little  or  no 
current  motion,  lasting  as  long  as  6 
days,  have  been  recorded  in  April,  May, 
and  July  (Weissberg  et  al.  1980a,  1980b). 
Gurrent  speeds  may  reach  200  cm/s 
during  hurricanes,  which  occur,  on 
average,  approximately  once  every  four 
years  (Weissberg  et  al.  1980a,  198bb; 
Phillips  and  James  1988;  NOAA  2013a). 

In  the  absence  of  strong  currents,  the 
bulk  of  the  maintenance-dredged 
material  settles  on  the  bottom  of  the 
particular  area  of  a  site  being  used  at 
that  time.  A  portion  of  the  plume  (fines) 
will  be  transported  in  tbe  direction  of 
the  current  over  a  wider  area  of  the 
disposal  site  and,  to  some  extent, 
outside  the  disposal  site.  This  material 
will  eventually  settle  over  a  wide  area. 
Plume  measurements  were  taken  by 
Schubel  et  al.  (1978)  during  dredged 
material  disposal  operations  at  the 
ODMDS-East.  Background  suspended 
solids  concentrations  were 
approximately  100  mg/L  and  currents 
were  to  the  southwest  at  9  to  19  cm/s. 
During  placement  operations, 
suspended  solids  concentrations  as  high 


as  300  mg/L  were  found  a  quarter  of  a 
mile  downcurrent  from  the  end  of  the 
discharge  pipe.  During  another  set  of 
observations  made  when  current 
directions  were  to  the  west  and  to  the 
northeast,  suspended  solids 
concentrations  of  300  mg/L  were 
measured  at  0.6  to  1.0  mile  downcurrent 
from  the  end  of  the  discharge  pipe.  For 
comparison  purposes,  total  suspended 
solids  (TSS)  concentrations  in  this  area 
of  the  continental  shelf  normally  range 
between  250  to  400  mg/L. 

The  maintenance-dredged  material  is 
proportionally  very  small  compared  to 
the  sediment  load  delivered  by  the 
discharge  of  the  Atchafalaya  River  to  the 
area.  During  disposal  operations,  a 
temporary  mound  of  maintenance- 
dredged  material  may  be  initially 
formed  within  the  ODMDS.  However, 
flow  of  the  noncohesive  slurry  and 
resuspension  of  the  maintenance- 
dredged  material  results  in  the 
disappearance  of  the  mound  through 
dispersal  and  horizontal  transport.  The 
net  result  would  be  the  remixing  of 
maintenance-dredged  material  with 
other  materials  from  the  original  source. 
The  natural  sediment  load  of  the 
Atchafalaya  is  estimated  to  be 
approximately  40  to  50  percent  of  the 
combined  discharge  from  the 
Mississippi  and  Atchafalaya  Rivers, 
which  is  210  million  tons/year  (Walker 
and  Hammack  2000). 

According  to  a  sediment  budget 
modeled  by  Teeter  et  al.  (2003)  for  a 
hypothetical  10-mcy  shoal  in  the  ARBG, 
placement  of  material  in  the  ODMDS- 
West  would  reduce  runback  to  the 
channel  by  5  mcy  but  increase  lateral 
inflow  by  the  same  amount,  when 
compared  to  placement  in  ODMDS-East. 
Although  placement  in  ODMDS-West 
reduced  runback  to  the  channel,  within 
approximately  10  weeks,  the  difference 
was  made  up  through  lateral  inflow. 
Based  on  this  analysis,  the  annual 
potential  lateral  source  is  estimated  at 
approximately  30  mcy,  which  is  a 
reasonable  rate,  given  the  parartieters 
identified  during  the  study  (Teeter  et  al. 
2003).  Thus,  while  placing  material  on 
the  west  side  of  the  ARBG  did  not 
eliminate  shoaling,  it  did  reduce 
runback  of  material  into  the  channel, 
when  compared  to  placing  material  on 
the  east  side  of  the  channel.  The  10- 
week  decrease  in  the  amount  of  time  it 
takes  material  to  reenter  the  ARBG, 
then,  would  decrease  the  overall  annual 
maintenance  dredging  effort  (i.e., 
dredging  frequency)  needed  for  the 
ARBG  while  providing  vessels  with  a 
longer  neriod  of  safe  navigation  access 
between  maintenance  dredging  events. 


7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects). 

The  area  proposed  for  selection  has 
been  used  for  the  disposal  of 
maintenance-dredged  material  since 
2002.  Bathymetric  surveys  taken  prior  to 
and  after  disposal  operations  indicate 
there  is  no  persistent  mounding  and  the 
maintenance-dredged  material  is 
relatively  quickly  dispersed.  No 
measurable  effects  from  previous 
disposals  have  been  noticed. 

Studies  conducted  on  the  ODMDS- 
East  in  the  early  1980s  and  1990s  did 
not  identify  effects  from  dredged 
material  placement  in  the  water  column, 
sediments,  or  benthos  of  the  site.  These 
studies  were  conducted  during 
placement  activities,  as  well  as  10  and 
15  months  following  placement 
activities  (USAG,  1996).  Although  these 
studies  were  conducted  at  the  ODMDS- 
East,  it  is  reasonable  to  expect  that, 
because  of  the  proximity  of  the 
proposed  ODMDS-West,  there  would 
also  be  no  effects  from  placement  at 
ODMDS-West. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance', 
and  other  legitimate  uses  of  the  ocean. 

The  proposed  ODMDS-West  is 
outside  the  navigation  channel  and 
therefore  does  not  interfere  with 
shipping.  The  shallow  nature  of  the 
continental  shelf  in  the  area  requires 
ships  to  remain  in  the  navigation 
channels  away  from  the  ODMDS-West. 
Smaller  recreational  and  commercial 
fishing  vessels  will  pass  over  the 
ODMDS-West  without  interference  from 
dredged  material  mounds  that  may 
temporarily  form  and  that  are  expected 
to  be  relatively  low  and  to  disperse 
relatively  quickly.  Hydraulic  cutterhead 
dredges  and  disposal  pipelines  may 
cause  minor  interference,  but  are  not 
expected  to  interfere  with  shipping 
traffic.  All  dredging  and  placement 
operations  are  closely  coordinated  with 
the  USGG  with  issuance  of  a  Notice  to 
Mariners  to  dredging  operators  and  the 
shipping  interests  to  avoid  interference 
with  traffic. 

Recreational  fishing  and  boating  takes 
place  throughout  the  area  of  the 
0DMDS-West.  Ship  Shoal  is  located 
approximately  29  miles  east  of  the 
ODMDS-West;  Trinity  and  Tiger  Shoals 
are  about  28  miles  west  of  the  site. 
Smaller  fishing  shoals  are  within  2.9 
miles  of  the  ODMDS-West  and  Point  au 
Fer  Reef  is  located  just' north  of  the  site. 
There  may  be  some  short-term 
interference  with  recreational  activities 
at  the  ODMDS-West,  particularly  during 
disposal  operations.  The  plumes  of 
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maintenance-dredged  material  and 
activities  associated  with  the  dredging 
operations  could  have  a  minor  impact 
on  targeted  fish  stocks,  which  may  tend 
to  avoid  the  area  of  active  placement, 
temporarily  affecting  recreational 
fishing  in  the  area.  This  interference 
would  be  short-term  and  restricted  to 
the  relatively  small  area  of  the  ODMDS- 
West  being  used  for  dredged  material 
placement  at  any  particular  time. 
Trawling  and  crabbing  in  the  channel 
and  near  the  placement  area  may 
experience  interference  during  dredging 
operations. 

There  are  numerous  active  oil  and  gas 
platforms  located  in  the  west  and  south 
end  of  the  ODMDS-We^st  and  other 
platforms  are  located  adjacent  to  the 
east,  south,  and  west  of  the  site. 
Additionally,  several  large  natural  gas 
pipelines  cross  the  ODMDS-West. 
Because  of  the  dispersive  nature  of  the 
site,  past  experience  with  dredged 
material  placement  has  not  indicated 
interference  with  oil  and  gas  exploration 
or  production.  No  other  types  of  mineral 
extraction  are  taking  place  either  within 
the  site  or  within  the  general  vicinity  of 
the  site.  It  is  not  expected  that  use  of  the 
site  for  placement  of  maintenance- 
dredged  material  would  interfere  with 
any  other  legitimate  use  of  the  ocean  in 
this  general  area. 

No  desalination  or  artificial  finfish  or 
shellfish  culture  facilities  are  located 
within  the  site.  The  nearest  oyster  leases 
are  located  approximately  4  miles  east 
of  the  ODMDS-West,  near  Point  au  Fer 
(Ernie  Dugas  1995,  personal 
communication.  Oyster  Survey  Section 
LDWF;  USAGE  1996;  LDNR  2012).  Fish 
and  shellfish  that  naturally  occur  within 
the  site  may  be  affected  by  placement  of 
dredge  material  at  the  site,  particularly 
bottom-dwelling  organisms  that  may  he 
trapped  and  smothered.  Material 
dispersed  from  the  site  is  expected  to 
settle  in  thin  layers  and  be  mixed  with 
the  naturally  occurring  sediments  in  the 
region.  Thus,  dispersion  and  transport 
of  this  material  outside  of  the  site 
should  not  adversely  affect  the  fish  and 
shellfish  in  the  area.  Additionally, 
because  the  transport  of  suspended 
material  from  the  ODMDS-West  would 
be  primarily  parallel  to  the  coastline 
and  in  a  generally  westward  direction 
for  much  of  the  year,  effect  of  placement 
operations  on  oyster  lease  areas  near 
Point  au  Fer  would  be  minimal  and 
consistent  with  natural  conditions. 
There  have  been  no  impacts  to  oyster 
leases  from  the  use  of  the  interim- 
designated  ODMDS-West,  thus  no 
impact  is  expected  from  its  continued 
use. 

Two  areas  designated  as  wildlife 
management  areas  or  wildlife  refuges 


and  that  are  used  for  recreational  use  are 
located  in  the  project  area.  The  140,000- 
acre  Atchafalaya  Delta  WMA,  managed 
by  the  LDWF,  encompasses  the 
developing  delta  in  Atchafalaya  Bay. 

The  Atchafalaya  Delta  WMA  is  located 
immediately  adjacent  to  the  upper  end 
of  the  existing  Section  103(b)  ODMDS- 
West.  The  Shell  Keys  National  Wildlife 
Refuge  and  Russell  Sage — Marsh  Island 
State  Wildlife  Refuge  is  located 
approximately  29  miles  west  of  the 
ODMDS-West.  The  transport  of 
suspended  materials  from  the  ODMDS- 
West  would  mainly  be  parallel  to  the 
coastline,  and  concentrations  of 
suspended  materials  produced  during 
dredging  operations  are  expected  to  be 
within  background  levels  within  a  few 
miles  or  so  of  the  ODMDS-West  (May 
1973).  Suspended  materials  originating 
from  the  ODMDS-West  may  drift  into 
adjacent  portions  of  the  Atchafalaya 
Delta  WMA;  however,  the  effects  of 
these  suspended  materials  would  likely 
be  indiscernible  from  ambient 
conditions  in  these  areas.  There  have 
been  no  significant  impacts  to  these 
areas  from  use  of  the  interim-designated 
ODMDS-West,  and  no  impacts  are 
expected  from  its  continued  use. 

Various  universities  and  state  and 
Federal  agencies  have  studied  the 
biological,  geomorphological,  and 
hydrological  development  of  the 
Atchafalaya  Delta.  This  includes 
scientific  studies  that  are  periodically 
carried  out  in  the  offshore  region  and 
the  bays  of  the  area.  As  the  Atchafalaya 
Delta  progrades  from  the  Atchafalaya 
Bay  into  the  Gulf  of  Mexico,  it  is  likely 
that  scientific  interest  in  the  area  will 
continue.  Placement  of  dredged  material 
into  the  ODMDS-West  is  not  expected  to 
interfere  with  any  such  studies. 

9.  Existing  water  quality  and  ecology 
of  the  site  as  determined  by  available 
data  or  by  trend  assessment  or  baseline 
surveys. 

The  water  quality  and  ecology  of  the 
proposed  ODMDS-West  generally  reflect 
that  of  the  nearshore  region  off  tbe 
Louisiana  coast  affected  by  discharges 
from  the  Atchafalaya  River.  The 
variations  in  water  quality  depend  on 
the  amount  and  mixing  of  freshwater 
runoff  that  is  highly  variable  (Phillips 
and  James  1988).  Data  collected  during 
the  lEG  (1983)  surveys  and  the  EPA- 
ERLN  (Dettmann  and  Tracey  1990) 
survey  are  generally  comparable  to 
historic  data  for  the  area  as  summarized 
in  Phillips  and  James  (1988).  Neither  the 
lEG  (1983)  nor  the  EPA-ERLN 
(Dettmann  and  Tracey  1990)  water 
column  data  were  taken  during 
maintenance-dredged  material 
placement  operations:  therefore,  these 
data  reflect  ambient  conditions. 


Similarly,  water  quality  and  sediment 
contaminant  data  from  the  2008,  2002 
and  1996  contaminant  assessments  all 
indicated  no  water  quality  impacts 
related  to  the  placement  of  dredged 
material.  Additional  detail  regarding 
these  data,  as  well  as  additional 
discussion  of  water  quality  can  be  found 
in  sections  4.1.4  and  4.1.5. 

Macrofaunal  assemblages  near  the 
ARBG  ODMDSs  have  been  examined 
during  benthic  investigations  of  several 
proposed  salt  dome  brine  diffuser  sites 
(Parker  et  al.,  1980;  Weissberg  et  al., 
1980a,  1980b).  These  studies 
characterized  nearshore  assemblages 
typical  of  estuarine  areas,  with 
communities  dominated  by  polychaete 
worms,  small  molluscs,  and 
macrocrustaceans.  Most  species 
displayed  seasonal  population 
fluctuations,  with  recruitment  during 
winter  and  spring.  Stations  sampled  by 
lEG  (1983)  in  the  vicinity  of  the 
ODMDS-East  were  further  inshore  and 
shallower  than  the  proposed  brine 
diffuser  sites;  however,  the  same  general 
macrofaunal  assemblage  was  found. 
During  both  surveys,  polychaetes 
dominated  the  macrofauna. 

Gentral  Louisiana  Gulf  coastal  waters 
are  inhabited  by  numerous  species  of 
finfish  and  shellfish  that  can  be 
characterized  as  estuary-related  or 
demersal  shelf  inhabitants.  Nektonic 
species  and  fast  swimmers  that  may 
occur  within  the  area  of  the  ODMDS  are 
attracted  to  oil  rigs,  which  provide  reef- 
Jike  environments  in  the  Gulf.  Most,  but 
not  all,  of  the  larger  predators  occur 
seasonally  on  the  northern  Gulf  shelf, 
appearing  in  spring  and  leaving  in  the 
fall  (Darnell  et  al.  1983).  The  density 
distribution  of  total  fish  and  Penaeid 
shrimp  catch  in  the  northwestern  Gulf 
has  historically  been  highest  off 
Louisiana  (NMFS  2012).  This  may  be 
directly  attributable  to  the  extensive 
estuarine  nursery  areas  of  Louisiana 
(Darnell  et  al.  1983;  Darnell  and  Kleypas 
1987).  Recreational  fishing,  including 
fishing,  crabbing,  and  shrimping,  is 
popular  in  the  vicinity  of  the  ODMDSs. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site. 

Past  placement  of  maintenance- 
dredged  material  at  the  existing^ 
ODMDS-East  and  ODMDS-West  has  not 
resulted  in  the  development  or 
recruitment  of  nuisance  species. 
Therefore,  placement  of  maintenance- 
dredged  material  at  the  proposed 
ODMDS-West  is  not  expected  to  result 
in  development  or  recruitment  of 
nuisance  species. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
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cultural  features  of  historical 
importance. 

The  USAGE  Submerged  Cultural 
Resource  Database  contains  historical 
accounts  of  52  shipwrecks  in  the. 
Atchafalaya  River  and  7  shipwrecks  in 
Atchafalaya  Bay.  These  records  indicate 
historical  use  of  the  Atchafalaya  Basin. 

In  1996,  a  remote  sensing  survey  was 
conducted  in  the  ODMDS-East.  This 
study  found  that  while  several  anomaly 
clusters  existed,  which  may  represent 
shipwrecks,  the  geomorphologic  and 
bathymetric  data  indicates  that  between 
17  and  21  feet  of  sedimentation  had 
occurred  in  the  area  between  1839  and 
1996.  A  vessel  wrecked  more  than  157 
years  ago  may  have  at  least  1 7  feet  of 
sediment  covering  it.  As  a  result  of  this 
survey,  it  was  concluded  that  the 
placement  of  maintenance-dredged 
materials  in  the  proposed  ODMDS-West 
would  not  add  appreciably  to  the 
impact  already  induced  by  progradation 
of  the  Atchafalaya  Delta  during  the  last 
century.  There  is  no  other  information 
suggesting  the  presence  of  significant 
natural  or  cultural  resources  of 
historical  importance  in  the  vicinity  of 
the  proposed  ODMDS-West.  The  results 
of  the  1996  remote  sensing  study  can  be 
applied  to  the  present  study  given  its 
proximity  to  the  previously  designated 
ODMDS-East. 

F.  Regulatory  Requirements 

1.  National  Environmental  Policy  Act 
(NEPA) 

Pursuant  to  section  102{2){C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  federal  agencies  are 
generally  required  to  prepare  an 
environmental  impact  statement  (EIS) 
on  major  federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  Due  to  the  doctrine  of 
functional  equivalency,  EPA 
designations  of  ODMDS  under  MPRSA 
are  not  subject  to  NEPA’s  requirements. 
EPA  believes  the  NEPA  process 
enhances  public  participation  on  such 
designations,  however,  and  the  potential 
effects  of  these  proposed  designations 
are  fully  analyzed  in  a  draft  EIS  on  the 
Designation  of  the  Atchafalaya  River  Bar 
Channel  Ocean  Dredged  Materal 
Disposal  Site  Pursuant  to  Section  102(c) 
of  the  Marine  Protection,  research,  and 
Sanctuaries  Act  of  1972,  St.  Mary 
Parish,  Louisiana.  The  EPA  is  the  lead 
agency  on  the  draft  EIS  and  Corps  of 
Engineers  a  cooperating  agency. 

A  Notice  of  Intent  to  prepare  an  EIS 
was  published  in  the  Federal  Register 
on  July  21,  2011  requesting  comments 
or  names  for  the  project  mailing  list  to 
be  submitted  by  August  22,  2011.  A 
Scoping  Input  Request  Letter  requesting 


comments  regarding  the  scope  of  the 
study  was  sent  to  Federal,  state  and 
local  agencies;  and  interested  groups 
and  individuals  on  September  15,  2011; 
comments  were  received  through 
October  31,  2011.  Scoping  comments 
were  received  from  1 1  entities  and  will 
be  considered  during  the  study  process 
and  in  preparation  of  the  draft  EIS.  A 
Scoping  Report  was  prepared  and  is 
appended  to  the  draft  EIS.  EPA  has 
relied  on  information  from  the  draft  EIS 
and  Scoping  Report  in  its  consideration 
and  application  of  ocean  dumping 
criteria  to  the  Atchafalaya  ODMDS-West 
it  proposes  to  designate. 

2.  Endangered  Species  Act  Consultation 

During  development  of  the  site 
designation  draft  EIS,  EPA  and  the 
'USAGE  consulted  with  the  U.S.  Fish 
and  Wildlife  Service  (USFWS)  pursuant 
to  the  provisions  of  the  Endangered 
Species  Act  (ESA),  regarding  the 
potential  for  designation  and  use  of  the 
ocean  disposal  sites  to  adversely  affect 
any  threatened  or  endangered  species  or 
their  critical  habitat.  By  letter  dated 
January  26,  2012,  the  USFWS  concurred 
with  the  determination  of  EPA  and  the 
USAGE  that  the  proposed  action  is  not 
likely  to  adversely  affect  the  West 
Indian  manatee,  pallid  sturgeon,  or  the 
piping  plover  or  its  critical  habitat.  This 
consultation  process  is  fully 
documented  in  the  site  designation  draft 
EIS. 

3.  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  of 
1996 

The  Magnuson-Stevens  Fishery 
Gonservation  and  Management  Act  of 
1996  (MSFGMA)  defines  Essential  Fish 
Habitat  (EFH)  as  “those  waters  and 
substrate  necessary  to  fish  for  spawning, 
breeding,  feeding  or  growth  to 
maturity.”  The  estuarine  and  marine 
waters  in  St.  Mary  Parish,  as  well  as  the 
northern  Gulf  of  Mexico,  are  designated 
as  EFH.  In  particular,  EFH  identified  by 
the  Gulf  of  Mexico  Fishery  Management 
Plan  (FMP)  in  St.  Mary  Parish  and 
adjoining  waters — including 
Atchafalaya  Bay — include  estuarine 
water  column  and  estuarine  water 
bottoms,  including  mud,  rock,  sand, 
intertidal  vegetation,  and  shell 
substrates.  No  “Habitat  Areas  of 
Particular  Goncern”  have  been 
identified  in  the  project  vicinity.  By 
letter  dated  October  19,  2011,  the 
National  Marine  Fisheries  Service 
(NMFS)  confirmed  this  subtital  habitat 
is  categorized  as  essential  fish  habitat 
(EFH)  under  provisions  of  the 
Magnuson-Stevens  fishery  Gonservation 
and  Management  Act  (Magnuson- 
Stevens  Act).  NMFS  concurs  with  the 


initial  evaluation  provided  in  the 
September  15,  2011  information 
package  that  material  removed  from  the 
bar  channel  .is  not  suitable  for  wetland 
development  and  its  disposal  at  the 
proposed  location  is  not  expected  to 
have  significant  impacts  to  EFH  and 
related  marine  fishery  resources. 
Goordination  with  NMFS  will  be 
fulfilled  through  their  review  and 
comment  on  the  draft  EIS. 

4.  Coastal  Zone  Management  Act 

Pursuant  to  section  307(c)(1)  of  the 
Goastal  Zone  Management  Act,  federal 
activities  that  affect  a  state’s  coastal 
zone  must  be  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  state’s 
approved  coastal  zone  management 
program.  To  implement  that 
requirement,  federal  agencies  prepare 
coastal  consistency  determinations  and 
submit  them  to  the  appropriate  state 
agencies,  which  may  concur  in  or  object 
to  a  consistency  determination.  In 
connection  with  its  preparation  of  the 
draft  EIS  on  the  Designation  of  the 
Atchafalaya  River  Bar  Ghannel  Ocean 
Dredged  Material  Disposal  Site  Pursuant 
to  Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1792,  St.  Mary  Parish,  Louisiana, 
the  EPA  prepared  a  coastal  consistency 
determination  the  proposed  Atchafalaya 
ODMDS-West  designation,  which  it 
submitted  to  the  Louisiana  Department 
of  Natural  Resources  (LDNR).  By  letter 
of  April  30,  2012  LDNR  agreed  that  the 
proposed  designation  of  the  Atchafalaya 
ODMDS-West  was  not  inconsistent  with 
the  approved  Louisiana  Goastal 
Resources  Program  (LGRP).  More 
detailed  plans  and  descriptions  of  the 
proposed  navigation  projects  may  be 
needed  for  LDNR  and  the  Gorps  to 
resolve  potential  issues  on  the 
practicability  of  beneficial  use  of 
dredged  materials  in  Louisiana’s  coastal 
zone.  Such  issues  are  independent  of 
EPA’s  proposed  ODMDS  designations, 
however,  which  only  make  an  offshore 
disposal  option  available  when  the 
Gorps  deems  beneficial  use  that  might 
otherwise  be  required  by  a  state  GZM 
program  impracticable.  EPA  supports 
beneficial  use  of  dredged  material,  but 
ODMDS  designations  do  not  in  any  way 
require  that  the  Gorps  forego  beneficial 
use  in  favor  of  ocean  disposal. 

5.  Coastal  Barrier  Improvement  Act  of 
1990 

The  disposal  of  dredged  materials 
related  to  maintenance  and  construction 
is  an  exception  to  Federal  expenditure 
restrictions  related  to  Goastal  Barrier 
Resources  Act  of  1982;  therefore,  project 
activities  related  to  disposal  are  exempt 
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from  the  prohibitions  set  forth  in  this 
act. 

H.  Administrative  Review 

This  rule  proposes  the  designation  of 
an  ocean  dredged  material  disposal  site 
pursuant  to  Section  102  of  the  MPRSA. 
This  proposed  action  complies  with 
applicable  executive  orders  and 
statutory  provisions  as  follows; 

I.  Executive  Order  12866 

Under  Executive  order  12866  (58  FR 
51735,  October  4,  1993)  EPA  must 
determine  whether  the  regulatory  action 
is  ‘significant”,  and  therefore  subject  to 
office  of  Management  and  Budget 
(0MB)  review  and  other  requirements  of 
the  Executive  Order.  The  Order  defines 
“significant  regulatory  action”  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  Tribal  governments  or 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(c)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  Proposed  Rule  should  have 
minimal  impact  on  State,  local  or  Tribal 
governments  or  communities. 
Consequently,  EPA  has  determined  that 
this  Proposed  Rule  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  12866. 

2.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and 
recordkeeping  burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  OMB.  EPA  anticipates  that 
few,  if  any,  non-federal  entities  will  use 
the  site  as  none  have  in  the  past. 

3.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that  whenever  an  agency 


promulgates  a  final  rule  under  5  U.S.C. 
553,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA) 
unless  the  head  of  the  agency  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (5 
U.S.C.  604  and  605).  The  site 
designation  and  management  actions 
would  only  have  the  effect  of  setting 
maximum  annual  disposal  volume  and 
providing  a  continuing  disposal  option 
for  dredged  material.  Consequently, 

EPA’s  action  will  not  impose  any 
additional  economic  burden  on  small 
entities.  For  this  reason,  the  Regional 
Administrator  certifies,  pursuant  to 
section  605(b)  of  the  RFA,  that  the 
Proposed  Rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

4.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (UMRA)  of  1995  (Pub.  L. 
104-4)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis  for  proposed  and  final  rules 
with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local  and 
Tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $10  million  or 
more  in  any  year. 

This  Proposed  Rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  Proposed  rule  would 
only  provide  a  continuing  disposal 
option  for  dredged  material. 
Consequently,  it  imposes  no  new 
enforceable  duty  on  any  State,  local  or 
Tribal  governments  or  the  private  sector. 
EPA  anticipates  that  few,  if  any,  non- 
federal  entities  will  use  the  site  as  none 
have  in  the  past. 

5.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 


This  Proposed  Rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  Proposed 
Rule  would  only  have  the  effect  of 
providing  a  continuing  disposal  option 
for  dredged  material.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
Proposed  Rule. 

6.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications.”  This  Proposed  Rule  does 
not  have  Tribal  implications,  as 
specified  in  Executive  Order  13175.  The 
Proposed  Rule  would  only  have  the 
effect  of  providing  a  continuing  disposal 
option  for  dredged  material.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  Proposed  Rule. 

7.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  Executive  Order  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 
This  Proposed  Rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because 
EPA  does  not  have  reason  to  believe  the  . 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

8.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  Compliance  With 
Administrative  Procedure  Act 

This  Proposed  Rule  is  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  Proposed  Rule  would  only 
have  the  effect  of  providing  a  continuing 
disposal  option  for  dredged  material. 
Thus,  EPA  concluded  that  this  Proposed 
Rule  is  not  likely  to  have  any  adverse 
energy  effects. 

9.  National  Technology  Transfer 
Advancement  Act  • 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995 ‘(“NTT AA”),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
Proposed  Rule  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

10.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and  Low 
Income  Populations 

Executive  Order  12898  (59  FR  7629) 
establishes  Federal  executive  policy  on 
environmental  justice.  Its  main 
provision  directs  Federal  agencies,  to 
the  greatest  extent  practicable  and 
permitted  by  law,  to  make 
environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States.  EPA 
determined  that  this  proposed  rule  will 
not  have  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  on  minority  or  low-income 
populations  because  it  does  not  affect 
the  level  of  protection  provided  to 
human  health  or  the  environment.  EPA 
has  assessed  the  overall  protectiveness 
of  designating  the  disposal  site  against 
the  criteria  established  pursuant  to  the 
MPRSA  to  ensure  that  any  adverse 
impact  to  the  environment  will  be 
mitigated  to  the  greatest  extent 
practicable. 


List  of  subjects  in  40  CFR  part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  May  7,  2013. 

Samuel  Coleman,  P.E., 

Acting  Regional  Administrator,  Region  6. 

In  consideration  of  the  foregoing,  EPA 
is  proposing  to  amend  part  228,  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  228— [CRITERIA  FOR  THE 
MANAGEMENT  OF  DISPOSAL  SITES 
FOR  OCEAN  DUMPING] 

■  1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

■  2.  Section  228.15  is  amended  by 
adding  paragraph  (j)(22)  to  read  as 
follows: 

§228.15  Dumping  sites  designated  on  a 
final  basis. 

*  *  '  *  *  ★ 

(j)*  *  * 

(22)  Atchafalaya  River  and  Bayous 
Chene,  Boeuf,  and  Black,  LA  (ODMDS- 
West) 

(i)  Location  (NAD83):  29°22'06"  N, 
91°27'38"  W;  29°20'30"  N,  91°25'13"  W; 
29°09'16"  N,  91°35'12"  W;  29°10'52"  N, 
91°37'33"  W;  thence  to  point  of 
beginning. 

(ii)  Size:  48  square  miles 

(iii)  Depth:  Ranges  from  4  to  23  feet 

(iv)  Primary  Use:  Dredged  material. 

(v)  Period  of  Use:  Continuing  use. 

(vi)  Restrictions:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Atchafalaya  River  Bar  channel  that 
complies  with  EPA’s  Ocean  Dumping 
Regulations.  Dredged  material  that  does 
not  meet  the  criteria  set  forth  in  40  CFR 
part  227  shall  not  be  placed  at  the  site. 
Disposal  operations  shall  be  conducted 
in  accordance  with  requirements 
specified  in  a  Site  Management  and 
Monitoring  Plan  developed  by  EPA  and 
USACE,  to  be  reviewed  periodically,  at 
least  every  10  years. 
***** 

[FR  Doc.  2013-12089  Filed  5-20-13;  8:45  am] 
BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1196] 

Proposed  Flood  Elevation 
Determinations  for  Lake  County,  . 
Illinois,  and  incorporated  Areas 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
withdrawing  its  proposed  rule 
concerning  proposed  flood  elevation 
determinations  for  Lake  County,  Illinois, 
and  Incorporated  Areas 

DATES:  This  withdrawal  is  effective  on 
May  21,  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  FEMA-B- 
1196,  to  Luis  Rodriguez,  Chief, 
Engineering  Management  Branch, 
Federal  Insurance  and  Mitigation 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-4064, 
or  (email) 

Luis.Rodriguez3@fema.dhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 

(202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov. 

SUPPLEMENTARY  INFORMATION:  On  July  5, 
2011,  FEMA  published  a  proposed 
rulemaking  at  76  FR  39063,  proposing 
flood  elevation  determinations  along 
one  or  more  flooding  sources  in  Lake 
County,  Illinois.  Because  FEMA  has 
issued  a  Revised  Preliminary  Flood 
Insurance  Rate  Map,  and  a  Flood 
Insurance  Study  report,  featuring  no 
new  flood  hazard  analysis  and 
unchanged  base  flood  elevations,  the 
proposed  rulemaking  is  being 
withdrawn. 

Authority:  42  U.S.C.  4104;  44  CFR  67.4. 
Roy  E.  Wright, 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12011  Filed  5-20-13;  8:45  am] 
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MORRIS  K.  UDALL  AND  STEWART  L. 
UDALL  FOUNDATION 

Sunshine  Act  Meetings 

TIME  AND  date:  12:00  p.m.  to  5:00  p.m., 
Monday,  June  10,  2013,  and  9:00  a.m.  to 
2:00  p.m.,  Tuesday,  June  11,  2013. 

PLACE:  The  offices  of  the  Morris  K. 

Udall  and  Stewart  L.  Udali  Foundation, 
130  South  Scott  Avenue,  Tucson,  AZ 
85701. 

STATUS:  This  meeting  of  the  Board  of 
Trustees  will  be  open  to  the  public, 
unless  it  is  necessary  for  the  Board  to 
consider  items  in  executive  session. 

MATTERS  TO  BE  COfJSiDERED:  (1)  Minutes 
of  the  February  7,  2013,  Special  Board 
of  Trustees  Meeting;  (2)  Management 
Report;  (3)  Appropriations  Update;  (4) 
Lightning  Presentations  on  Programs 
and  Discussion;  (5)  A  report  from  the 
Udall  Center  for  Studies  in  Public 
Policy  and  the  Native  Nations  Institute; 
(6)  U.S.  Institute  for  Environmental 
Conflict  Resolution  Program  Report;  (7) 
Education  Programs  Report;  (8)  Strategic 
Plan  Update  and  Discussion;  and  (9) 
Executive  session  to  discuss  personnel 
matters  and  follow-up  from  the  findings 
and  recommendations  from  the  U.S. 
Department  of  the  Interior’s  Inspector 
General  regarding  the  Udall  Foundation 
audit. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 

agenda  items  except  as  noted  below. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 

Executive  session  to  discuss  personnel 
matters  and  follow-up  from  the  findings 
and  recommendations  from  the  U.S. 
Department  of  the  Interior’s  Inspector 
General  regarding  the  Udall  Foundation 
audit. 

CONTACT  PERSON  FOR  MORE  INFORMATION:  • 

Philip  J.  Lemanski,  Acting  Executive 
Director,  130  South  Scott  Avenue, 
Tucson,  AZ  85701,  (520)  901-8500. 


Dated:  May  14,  2013. 

Elizabeth  E.  Monroe, 

Executive  Assistant,  Morris  K.  Udall  and 
Stewart  L.  Udall  Foundation,  and  Federal 
Register  Liaison  Officer. 

[FR  Doc.  2013-11914  Filed  5-20-13;  8:45  am] 
BILLING  CODE  6820-FN-M 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

May  15,  2013. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(bj  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use’  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  and  other  forms  of 
information  technology. 

Comments  regarding  this  information 
collection  received  by  June  20,  2013 
will  be  considered.  VVritten  comments 
should  be  addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  New 
Executive  Office  Building,  725 — 17th 
Street  NW.,  Washington,  DC  20503. 
Commentors  are  encouraged  to  submit 
their  comments  to  OMB  via  email  to: 
OIRA_Submission@OMB.EOP.  GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250— 
7602.  Copies  of  the  subrnission(s)  may 
be  obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 


persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Forest  Service 

Title:  Youth  Conservation  Corps 
Application  &  Medical  History  Forms. 

OMB  Control  Number:  0596-0084. 

Summary  of  Collection:  The  Youth 
Conservation  Corps  Act  of  1970,  as 
amended  (Pub.  L.  93-408),  and  16 
U.S.C.  1701-1706,  Chapter  37,  Youth 
Conservation  Corps  and  Public  Lands 
Corps,  authorizes  the  USDA  Forest 
Service  (FS)  and  Department  of  the 
Interior  agencies  Fish  and  Wildlife 
Service  and  National  Park  Service  to 
collect  information  on  applications  and 
medical  history  forms  to  evaluate  the 
eligibility  of  youths  15  to  18  years  old 
for  employment  with  the  Youth 
Conservation  Corps  (YCC).  FS  and  the 
Department  of  Interior  cooperate  to 
provide  seasonal  employment  for 
eligible  youth  and  in  doing  so  prepare 
the  young  adults  of  this  country  for  the 
ultimate  responsibility  of  maintaining 
and  mapaging  these  resources  for  the 
American  people. 

Need  and  Use  of  the  Information: 
Youth,  ages  15-18,  who  seek  training 
and  employment  with  participating 
agencies  through  the  YCC  must 
complete  an  application  form  (FS- 
1800-18)  and  once  selected  for 
emplovment  must  complete  a  medical 
history  form  (FS-1 800-3).  The 
applicant’s  parents  or  guardian  must 
sign  both  forms.  The  application  form  is 
used  in  the  random  .selection  process 
and  the  medical  history  form  provides 
information  needed  to  determine 
certification  of  suitability,  any  special 
medical  or  medication  needs,  and  a  file 
record  for  the  Federal  Government  and 
participants.  If  these  forms  were  not 
used,  the  Federal  government’s  ability 
to  oversee  the  Youth  Conservation 
Corps  program  would  be  greatly 
impaired.  The  organizational  and 
liability  issues  that  would  result  from 
inability  to  collect  this  information 
needed  to  manage  the  program  would  be 
_  virtually  insurmountable. 

Description  of  Respondents: 
Individuals. 

Number  of  Respondents:  12,010. 

Frequency  of  Responses:  Annually. 
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Total  Burden  Hours:  3,704. 
Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer. 

(FR  Doc.  2013-12045  Filed  5-20-13;  8:45  am) 

BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

May  15,  2013. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building, -725  -  17th 
Street  NW.,  Washington,  DC  20502. 
Commenters  are  encouraged  to  submit 
their  comments  to  OMB  via  email  to: 
OIRA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


Rural  Utilities  Service 

Title:  Request  for  Release  of  Lien  and/ 
or  Approval  of  Sale. 

OMB  Control  Number:  0572-0041. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  a  credit  agency 
of  the  U.S.  Department  of  Agriculture 
(USDA)  that  makes  mortgage  loans  and 
loan  guarantees  to  finance  electric, 
telecommunications,  and  water  and 
waste  facilities  in  rural  areas.  RUS 
manages  loan  programs  in  accordance 
with  the  Rural  Electrification  Act  (RE 
Act)  of  1936,  7  U.S.C.  901  et  seq.,  as 
amended  (RE  Act).  A  1949  amendment 
to  the  RE  Act  established  the  telephone 
program  in  RUS  with  the  purpose  of 
making  loans  to  furnish  and  improve 
rural  telephone  service.  Section  201  of 
the  RE  Act  provides  that  loans  shall  not 
be  made  unless  RUS  finds  and  certifies 
that  the  security  for  the  loan  is 
reasonably  adequate  and  that  the  loan 
will  be  repaid  within  the  time  agreed.  In 
addition  to  providing  loans  and  loan 
guarantees,  one  of  RUS  main  objectives 
is  to  safeguard  loan  security  until  the 
loan  is  repaid. 

Need  and  Use  of  the  Information:  A 
borrower’s  assets  provide  the  security 
for  a  Government  loan.  The  selling  of 
assets  reduces  the  security  and  increases 
the  risk  of  loss  to  the  Government.  A 
borrower  seeking  permission  to  sell 
some  of  its  assets  uses  RUS  Form  793. 
The  form  contains  detailed  information 
regarding  the  proposed  sale.  If  the 
information  in  Form  793  is  not  collected 
when  capital  assets  are  sold,  the  capital 
assets  securing  the  Government’s  loans 
could  be  liquidated  and  the 
Government’s  security  either  eliminated 
entirely  or  diluted  to  an  undesirable 
level.  This  increases  the  risk  of  loss  to 
the  Government  in  the  case  of  a  default. 

Description  of  Bespondents:  Not-for- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  40. 

Frequency  of  Besponses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  110. 

Charlene  Parker, 

Departmental  Information  Collection 
Clearance  Officer., 

[FR  Doc.  2013-12046  Filed  5-20-13;  8:45  am] 

BILLING  CODE  3410-15-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2013-0033] 

Availability  of  an  Environmental 
Assessment  for  Field  Testing  a  Canine 
Lymphoma  Vaccine,  DNA 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  availability. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  concerning 
authorization  to  ship  for  the  purpose  of 
field  testing,  and  then  to  field  test,  an 
unlicensed  Canine  Lymphoma  Vaccine, 
DNA.  The  environmental  assessment, 
which  is  based  on  a  risk  analysis 
prepared  to  assess  the  risks  associated 
with  the  field  testing  of  this  vaccine  and 
related  information,  examines  the 
potential  effects  that  field  testing  this 
veterinary  vaccine  could  have  on  the 
quality  of  the  human  environment. 

Based  on  the  risk  analysis  and  other 
relevant  data,  we  have  reached  a 
preliminary  determination  that  field 
testing  this  veterinary  vaccine  vvill  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment,  and  that  an 
environmental  impact  statement  need 
not  be  prepared.  We  intend  to  authorize 
shipment  of  this  vaccine  for  field  testing 
following  the  close  of  the  comment 
period  for  this  notice  unless  new 
substantial  issues  bearing  on  the  effects 
of  this  action  are  brought  to  our 
attention.  We  also  intend  to  issue  a  U.S. 
Veterinary  Biological  Product  license  for 
this  vaccine,  provided  the  field  test  data 
support  the  conclusions  of  the 
environmental  assessment  and  the 
issuance  of  a  finding  of  no  significant 
impact  and  the  product  meets  all  other 
requirements  for  licensing. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  June  20, 
2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.reguIations.gov/ 
lt!documentDetaiI;D=  APHIS-2013-0033- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-2013-0033,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road,  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
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www.reguIations.gov/ 
it  !docketDetaiI;D= APHIS-201 3-0033  or 
in  our  reading  room,  which  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  7997039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Donna  Malloy,  Operational  Support 
Section,  Center  for  Veterinary  Biologies, 
Policy,  Evaluation,  and  Licensing,  VS, 
APHIS,  4700  River  Road,  Unit  148, 
Riverdale,  MD  20737-1231;  phone  (301) 
851-3426,  fax  (301)  734-4314. 

For  information  regarding  the 
environmental  assessment  or  the  risk 
analysis,  or  to  request  a  copy  of  the 
environmental  assessment  (as  well  as 
the  risk  analysis  with  confidential 
business  information  removed),  contact 
Dr.  Patricia  L.  Foley,  Risk  Manager, 
Center  for  Veterinary  Biologies,  Policy, 
Evaluation,  and  Licensing  VS,  APHIS, 
1920  Dayton  Avenue,  P.O.  Box  844, 
Ames,  lA  50010;  phone  (515)  337-6100, 
fax  (515)  337-6120. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Serum-Toxin  Act  (21  U.S.C.  151 
et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  Prior  to  conducting  a  field  test 
on  an  unlicensed  product,  an  applicant 
must  obtain  approval  from  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS),  as  well  as  obtain  APHIS’ 
authorization  to  ship  the  product  for 
field  testing. 

To  determine  whether  to  authorize 
shipment  and  grant  approval  for  the 
field  testing  of  the  unlicensed  product 
referenced  in  this  notice,  APHIS 
considers  the  potential  effects  of  this 
product  on  the  safety  of  animals,  public 
health,  and  the  environment.  Using  the 
risk  analysis  and  other  relevant  data, 
APHIS  has  prepared  an  environmental 
assessment  (EA)  concerning  the  field 
testing  of  the  following  unlicensed 
veterinary  biological  product: 

Requester:  Merial,  Inc. 

Product:  Canine  Lvmphoma  Vaccine, 
DNA. 

Possible  Field  Test  Locations: 
Arizona,  Florida,  Georgia,  New  York, 

_  North  Carolina,  Tennessee,  and  Texas. 

The  above-mentioned  product  is  a 
replication-incompetent  DNA  vaccine 
consisting  of  a  plasmid  vector  with  an 
inserted  therapeutic  gene.  The  vaccine 


is  intended  for  the  therapeutic 
immunization  of  dogs  diagnosed  with  B- 
cell  lymphoma  concurrent  with  or 
following  chemotherapy. 

The  EA  has  been  prepared  in 
accordance  with:  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS’  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  issues  with  adverse 
environmental  impacts  are  raised  in 
response  to  this  notice,  APHIS  intends 
to  issue  a  finding  of  no  significant 
impact  (FONSI)  based  on  the  EA  and 
authorize  shipment  of  the  above  product 
for  the  initiation  of  field  tests  following 
the  close  of  the  comment  period  for  this 
notice. 

Because  the  issues  raised  by  field 
testing  and  by  issuance  of  a  license  are 
identical,  APHIS  has  concluded  that  the 
EA  that  is  generated  for  field  testing 
would  also  be  applicable  to  the 
proposed  licensing  action.  Provided  that 
the  field  test  data  support  the 
conclusions  of  the  original  EA  and  the 
issuance  of  a  FONSI,  APHIS  does  not 
intend  to  issue  a  separate  EA  and  FONSI 
to  support  the  issuance  of  the  product 
license,  and  would  determine  that  an 
environmental  impact  statement  need 
not  be  prepared.  APHIS  intends  to  issue 
a  veterinary  biological  product  license 
for  this  vaccine  following  completion  of 
the  field  test  provided  no  adverse 
impacts  on  the  human  environment  are 
identified  and  provided  the  product 
meets  all  other  requirements  for 
licensing. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC,  this  15th  day  of 
May  2013. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  SerHce. 

[FR  Doc.  2013-12074  Filed  5-20-13;  8:45  am) 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Transfer  of  Administrative 
Jurisdiction:  Marine  Corps  Mountain 
Warfare  Training  Center  Interchange 
Humboldt-Toiyabe  National  Forest,  CA 

agency:  Forest  Service,  USDA. 


ACTION:  Notice  of  Joint  Jurisdictional 
Interchange  of  lands  between  the  Forest 
Service  and  the  Department  of  the  Navy. 


SUMMARY:  On  October  22,  2012,  and 
March  18,  2013,  respectively,  the  Acting 
Principal  Deputy  Assistant  Secretary  of 
Navy,  Energy,  Installations  & 
Environment  and  the  Secretary  of 
Agriculture  signed  a  joint  interchange 
order  authorizing  the  transfer  of 
administrative  jurisdiction  from  the 
Department  of  Agriculture  to  the 
Department  of  the  Navy  for  346.49 
acres,  more  or  less  located  in  Mono 
County,  California  and  generally 
described  as:  Portions  of  Sections  13, 

23,  and  24,  Township  6  North,  Range  22 
East,  Mount  Diablo  Meridian,  lying 
within  the  Marine  Corps  Mountain 
Warfare  Training  Center  and  the 
Humboldt-Toiyabe  National  Forest  and 
more  particularly  described  according  to 
the  map  and  legal  description  on  file  in 
the  Forest  Service  office  noted  below. 
Furth*ermore,  the  order  transfers 
jurisdiction  from  the  Department  of  the 
Navy  to  the  Department  of  Agriculture 
for  inclusion  in  the  Humboldt-Toiyabe 
National  Forest,  being  240  acres,  more 
or  less  located  in  Mono  County, 
California  and  generally  described  as: 
Portions  of  Section  14  and  15, 

Township  7  North,  Range  22  East, 

Mount  Diablo  Meridian,  within  the 
proclamation  boundaries  of  the 
Humboldt-Toiyabe  National  Forest,  and 
more  particularly  described  according  to 
the  map  and  legal  description  on  file  in 
the  Forest  Service  office  noted  below. 

DATES:  The  45-day  Congressional 
oversight  requirement  of  the  Act  of  July 
26,  1956  (70  Stat.  656;  16  U.S.C.  505a, 
505b)  has  been  met.  The  order  is 
effective  May  21,  2013. 

ADDRESSES:  Copies  of  the  maps  with 
adjoining  legal  descriptions  showing  the 
lands  included  in  this  joint  interchange 
are  on  file  and  available  for  public 
inspection  in  the  Office  of  the  Regional 
Forester,  Intermountain  Region,  USDA, 
Forest  Service,  324  25th  Street,  Ogden, 
UT  84401,  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.  on  business  days. 
Those  wishing  to  inspect  the  maps  with 
adjoining  legal  descriptions  are 
encouraged  to  call  ahead  to  (801)  625- 
5800. 

FOR  FURTHER  INFORMATION  CONTACT:  A.L. 
Richard,  Washington  Office  Lands  and 
Realty  Staff,  USDA,  Forest  Service.  201 
14th  Street  SW.,  Washington,  DC  20250, 
Telephone:  (202)  205-1792  or 
arichard@fs.fed.us. 
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Dated;  May  16,  2013. 

Calvin  N.  Joyner, 

Associate  Deputy  Chief,  National  Forest 
System. 

[FR  Doc.  2013-12155  Filed  5-20-13;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

President’s  Export  Council; 
Subcommittee  on  Export 
Administration;  Notice  of  Open 
Meeting 

The  President’s  Export  Council 
Subcommittee  on  Export 
Administration  (PECSEA)  will  meet  on 
June  4,  2013,  9:30  a.m.  (pacific  daylight 
time),  at  Boeing  Defense,  Space  and 
Security,  Space  and  Intelligence 
Systems,  Building  S24,  Conference 
Center,  2020  East  Imperial  Highway,  El 
Segundo,  California  90245  and  via  video 
teleconferencing  at  the  Herbert  C. 

Hoover  Building,  Room  3884,  14th 
Street  between  Constitution  and 
Pennsylvania  Avenues  NW., 

Washington,  DC  at  12:30  p.m.  (eastern 
daylight  time).  The  PECSEA  provides 
advice  on  matters  pertinent  to  those 
portions  of  the  Export  Administration 
Act,  as  amended,  that  deal  with  United 
States  policies  of  encouraging  trade  with 
all  countries  with  which  the  United 
States  has  diplomatic  or  trading 
relations  and  of  controlling  trade  for 
national  security  and  foreign  policy 
reasops. 

Agenda  (Subject  to  Change) 

Tuesday,  June  4 
Open  Session 

1.  Welcome  and  remarks  by  Chairman 

and  Vice  Chair 

2.  Export  Control  Reform  Update 

3.  Panel  Discussions  on  Reform  of 

Controls  on  Satellites 

4.  Presentation  of  Papers  or  Comments 

by  the  Public 

5.  Subcommittee  Updates 

The  open  session  will  be  accessible 
via  teleconference  to  20  participants  on 
a  first  come,  first  served  basis.  To  join 
the  conference,  submit  inquiries  to  Ms. 
Yvette  Springer  at 

Yvette.Springer@bis.doc.gov,  no  later 
than  May  29,  2013. 

A  limited  number  of  seats  will  be 
available  for  the  public.  Reservations  are 
not  accepted.  If  attending  in  person, 
please  forward  your  name  (to  appear  on 
badge).  Title,  Citizenship,  Organization 
Ncune,  Organization  Address,  Email, 
and  Phone  to  Ms.  Springer  no  later  than 
May  29,  2013.  Early  arrival  (30  minutes) 


is  requested  for  entry  into  the  facility. 
Name  and  citizenship  will  be  verified  at 
Boeing  upon  entry.  Verification  requires 
a  driver’s  license  or  a  passport. 

To  the  extent  time  permits,  members 
of  the  public  may  present  oral 
statements  to  the  PECSEA.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
PECSEA  members,  the  PECSEA  suggest 
that  these  materials  or  comments  be 
forwarded  before  the  meeting  to  Ms. 
Springer  via  email. 

For  more  information,  contact  Yvette 
Springer  on  202-482-2813. 

Dated:  May  15,  2013. 

Kevin  J.  Wolf, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  2013-12082  Filed  5-20-13;  8:45  am] 

BILLING  CODE  3S10-OT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-520-803] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  the  United  Arab 
Emirates:  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  2010-2011 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  December  7,  2012,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film  (PET 
Film)  from  the  United  Arab  Emirates.^ 
This  review  covers  two  producers/ 
exporters  of  subject  merchandise:  JBF 
RAK  LLC  (JBF)  and  FLEX  Middle  East 
FZE  (FLEX).  Basjd  on  our  analysis  of 
the  comments  received,  we  have  made 
changes  to  the  preliminary  results 
which  are  discussed  below.  The  final 
weighted-average  dumping  margins  are 
listed  below  in  the  section  titled  “Final 
Results  of  Review.” 

DATES:  Effective  Date:  May  21,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Huston,  or  Gene  Calvert,  AD/ 
CVD  Operations,  Office  6,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


^  .See  Polyethylene  Terephthalate  Film,  Sheet,  and 
Strip  from  the  United  Arab  Emirates:  Preliminary 
Results  of  Antidumping  Duty  Administrative 
Review;  2010-2011,  77  FR  73010  (December  7, 
2012),  and  accompanying  Preliminary  Decision 
Memorandum. 


Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4261,  or  (202) 
428-3586,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  preliminary  results,  the 
following  events  have  taken  place.  The 
Department  received  timely  case  briefs 
from  Mitsubishi  Polyester  Film,  Inc., 

SKC,  Inc.,  and  Toray  Plastics  (America), 
Inc.  (collectively.  Petitioners)  and  JBF 
on  January  14,  2013.  Petitioners  filed  a 
timely  rebuttal  brief  with  the 
Department  on  January  22,  2013. 

On  March  8,  2013,  the  Department 
released  a  post-preliminary  analysis 
memorandum  of  JBF  which  addressed 
Petitioners’  targeted  dumping 
allegation.2  At  that  time,  we  invited 
interested  parties  to  comment  on  the 
Post-Preliminary  Analysis. ^  JBF 
submitted  comments  on  the  Post- 
Preliminary  Analysis  on  March  18, 

2013,  and  Petitioners  submitted  rebuttal 
comments  on  March  25,  2013. 

Period  of  Review 

The  period  of  review  is  November  1, 
2010,  through  October  31,  2011. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
all  gauges  of  raw,  pre-treated,  or  primed 
polyethylene  terephthalate  film  (PET 
Film),  whether  extruded  or  co-extruded. 
Excluded  are  metallized  films  and  other 
finished  films  that  have  had  at  least  one 
of  their  surfaces  modified  by  the 
application  of  a  performance-enhancing 
resinous  or  inorganic  layer  more  than 
0.00001  inches  thick.  Also  excluded  is 
roller  transport  cleaning  film  which  has 
at  least  one  of  its  surfaces  modified  by 
application  of  0.5  micrometers  of  SBR 
latex.  Tracing  and  drafting  film  is  also 
excluded.  PET  Film  is  classifiable  under 
subheading  3920.62.00.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  While  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  by  parties  in  the  case 
and  rebuttal  briefs,  as  well  as  in  the 
comments  and  rebuttal  comments 
related  to  the  Post-Preliminary  Analysis, 


2  See  Memorandum  to  Paul  Piquado,  “2010-2011 
Administrative  Review  of  the  Antidumping  Duty 
Order  on  Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  from  the  United  Arab  Emirates:  Post- 
Preliminary  Analysis  and  Calculation 
Memorandum  of  JBF  RAK  LLC”  (Post-Preliminary 
Analysis),  dated  March  8,  2013. 

3  See  id.  at  4. 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Notices 


29701 


are  addressed  in  the  Memorandum  to 
Paul  Piquado,  Assistant  Secretary  for 
Import  Administration,  from  Christian 
Marsh,  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty 
Operations,  “Antidumping  Duty 
Administrative  Review  of  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
from  the  United  Arab  Emirates:  Issues 
and  Decision  Memorandum  for  the 
Final  Results”  (Decision  Memorandum), 
dated  concurrently  with,  and  hereby 
adopted  by,  this  notice.  A  list  of  the 
issues  addressed  in  the  Decision 
Memorandum  is  appended  to  this 
notice.  The  Decision  Memorandum  is  a 
public  document  and  is  available 
electronically  via  Import 
Administration’s  Antidumping  and 
Countervailing- Duty  Centralized 
Electronic  Services  System  (lA 
ACCESS).  lA  ACCESS  is  available  to 
registered  users  at  http:// 
iaacess.trade.gov  and  is  available  in  the 
Central  Records  Unit  of  the  main 
Commerce  Building,  Room  7046.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  is  also 
accessible  on  the  internet  at  http:// 
ia. ita.doc.gov/frn/index.htmI.  The 
signed  Decision  Memorandum  and  the 
electronic  versions  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
adjustments  to  our  margin  calculations 
for  JBF  and  FLEX.  Specifically,  in 
response  to  Petitioners’  targeted 
dumping  allegation  and  consistent  with 
the  Post-Preliminary  Analysis,  we  have 
adopted  the  alternative  average-to- 
transaction  methodology  for  JBF.^ 
Moreover,  in  response  to  comments  by 
Petitioners,  we  have  made  changes  to 
the  SAS  programming  to  correct  certain 
clerical  errors  in  FLEX’s  margin 
calculation. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 
average  dumping  margins  exist  for  the 
period  November  1,  2010,  through 
October  31,  2011: 


Manufacturer/exporter 

Weighted  average 
margin 

JBF  RAK  LLC  . 

9.80  percent  ad  valo- 

rem. 

FLEX  Middle  East 

0.00  percent  ad  valo- 

FZE. 

rem  (i.e.,  de  mini- 

mis.) 

Disclosure 

We  will  disclose  to  interested  parties 
the  calculations  performed  in 
connection  with  these  final  results 
within  five  days  of  the  publication  of 
this  notice,  consistent  with  19  CFR 
351.224(b). 

Assessment  Rates 

The  Department  shall  determine,  and 
U.S.  Customs  and  Border  Protection 
(CBP)  shall  assess,  antidumping  duties 
on  all  appropriate  entries  of  subject 
merchandise  in  accordance  with  the 
final  results  of  this  review.^  The 
Department  intends  to  issue  appropriate 
assessment  instructions  directly  to  CBP 
15  days  after  the  date  of  publication  of 
these  final  results  of  review. 

For  assessment  purposes,  where  the 
respondent  reported  the  entered  value 
for  its  sales,  we  calculated  importer- 
specific  (or  customer-specific)  ad 
valorem  assessment  rates  based  on  the 
ratio  of  the  total  amount  of  the  dumping 
duties  calculated  for  the  examined  sales 
to  the  total  entered  value  of  those  same 
sales.  See  19  CFR  351.212(b)(1). 

However,  where  the  respondent  did  not 
report  the  entered  value  for  its  sales,  we 
have  calculated  importer-specific  (or 
customer-specific)  per-unit  assessment 
rates  by  aggregating  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  and  dividing  this 
amount  by  the  total  quantity  of  those 
sales.  We  will  instruct  CBP  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rate 
calculated  in  the  final  results  of  this 
review  is  above  de  minimis  [i.e.,  at  or 
above  0.50  percent).  Pursuant  to  19  CFR 
351.106(c)(2),  we  will  instruct  CBP  to 
liquidate,  without  regard  to 
antidumping  duties,  any  entries  for 
which  the  assessment  rate  is  de 
minimis. 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.*^  This  clarification  applies 
to  entries  of  subject  merchandise  during 
the  period  of  review  produced  by 
companies  under  review  in  these  final 
results  for  which  the  reviewed 
companies  did  not  know  their 
merchandise  was  destined  for  the 
United  States.  In  such  instances,  we  will 
instruct  CBP  to  liquidate  non-reviewed 
entries  at  the  all-others  rate  of  4.05 


'’The  Department  applied  the  assessment  rate 
calculation  method  adopted  in  Antidumping 
Proceedings:  Calculation  of  the  Weighted-Average 
Dumping  Margin  and  Assessment  Rate  in  Certain 
Antidumping  Proceedings:  Final  Modification,  77 
FR  8101  (February  14.  2012). 

^  See  Antidumping  and  Countervailing  Duty 
Proceedings:  Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003). 


percent  from  the  investigation  if  there  is 
no  rate  for  the  intermediate 
company(ies)  involved  in  the 
transaction.^ 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  these  final 
results,  as  provided  by  section 
751(a)(2)(C)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act):  (1)  For  the 
companies  covered  by  this  review,  the 
cash  deposit  rate  will  be  the  rate  listed 
above  in  the  section  “Final  Results  of 
Review”;  (2)  for  merchandise  exported 
by  producers  or  exporters  not  covered  in 
this  review  but  covered  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
producer  or  exporter  participated;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  hut  the  producer  is,  the 
cash  deposit  rate  will  be  that  established 
for  the  producer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
producer  participated;  and  (4)  if  neither 
the  exporter  nor  the  producer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  4.05  percent, 
the  all-others  rate  established  in  the  less 
than  fair  value  investigation.®  These 
cash  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
further  notice. 

Notification  Regarding  Administrative 
Protective  Order 

This  notice  is  the  only  reminder  to 
parties  subject  to  the  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  the  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  i.s  a  sanctionable  violation. 


^  See  id.:  see  also  Polyethvlene  Terephthalate 
Film.  Sheet,  and  Strip  From  Brazil,  the  People's 
Republic  of  China  and  the  United  Arab  Emirates: 
Antidumping  Duty  Orders  and  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair  Value  for 
the  United  Arab  Emirates,  73  FR  66595,  66596 
(November  10.  2008). 

"  See  id. 


■*  See  id.  at  2  and  3. 
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Notification  to  Importers 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

VVe  are  issuing  and  publishing  these 
final  results  and  this  notice  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act. 

Dated:  May  13,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Issues  in  the  Decision  Memorandum 

Comment  1:  Targeted  Dumping 
Comment  2:  Grade  A  and  Grade  B  Sales 
Comment  3: 15-Day  Liquidation  Policy 
Comment  4:  Correction  of  Certain  Errors  in 
FLEX’S  SAS  Program 
[FR  Doc.  2013-12086  Filed  5-20-13;  8:45  am] 
BILLING  CODE  3510-0S-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 
[A-42a-8011 

Ball  Bearings  and  Parts  Thereof  From 
Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  2011-2011 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  February  11,  2013,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  and  partial  rescission  of  its 
administrative  review  of  the 
antidumping  duty  order  on  ball  bearings 
and  parts  thereof  fi'om  Germany.  The 
period  of  review  (FOR)  is  May  1,  2011, 
through  September  14,  2011.^  We 
received  no  comments  from  interested 
parties.  Accordingly,  for  the  final  results 
we  continue  to  find  that  subject 


'  On  September  15,  2011,  the  Department  revoked 
the  order  on  ball  bearings  and  parts  thereof  from 
Germ2my  as  the  conclusion  of  a  sunset  review.  See 
Ball  Bearings  and  Parts  Thereof  From  France, 
Germany  and  Italy:  Final  Results  of  Sunset  Reviews 
and  Revocation  of  Antidumping  Duty  Orders,  76  FR 
57019,  (September  15,  2011)  [Third  Sunset  Review). 
Therefore,  the  POR  ends  on  September  14,  2011. 


merchandise  has  not  been  sold  at  less 
than  normal  value. 

DATES:  Effective  Date:  May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Cartsos  or  Minoo  Hatten,  AD/ 
CVD  Opierations,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-1757  or  (202)  482- 
1690,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  11,  2013,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  and  partial 
rescission  of  the  antidumping  duty 
order  on  ball  bearings  and  parts  thereof 
from  Germany.  See  Ball  Bearings  and 
Parts  Thereof  from  Germany: 
Preliminary  Besults  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission;  201 1-2011,  78  FR  9764 
(February  11,  2013)  [Preliminary 
Results].  We  invited  interested  parties  to 
comment  on  the  Preliminary  Results. 

We  received  no  comments  from 
interested  parties. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
ball  bearings  and  parts  thereof.  These 
products  include  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounted  ball  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings: 
3926.90.45,  4016.93.10,  4016.93.50, 
6909.19.50.10,  8414.90.41.75, 
8431.20.00,  8431.39.00.10,  8482.10.10, 

8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05,  8482.99.35,  8482.99.25.80, 
8482.99.65.95,  8483.20.40,  8483.20.80, 
8483.30.40,  8483.30.80,  8483.50.90, 
8483.90.20,  8483.90.30,  8483.90.70, 

8708.50.50,  8708.60.50,  8708.60.80, 

8708.93.30,  8708.93.60.00,  8708.99.06, 
8708.99.31.00,  8708.99.40.00, 
8708.99.49.60,  8708.99.58, 
8708.99.80.15,  8708.99.80.80, 
8803.10.00,  8803.20.00,  8803.30.00, 

8803.90.30,  8803.90.90,  8708.30.50.90, 
8708.40.75.70,  8708.40.75.80, 


8708.50.79.00,  8708.50.89.00, 

8708.50.91.50,  8708.50.99.00, 
8708.70.60.60,  8708.80.65.90, 
8708.93.75.00,  8708.94.75, 

8708.95.20.00,  8708.99.55.00, 

8708.99.68,  and  8708.99.81.80. 

Although  the  HTSUS  item  numbers 
above  are  provided  for  convenience  and 
customs  purposes,  the  written 
descriptions  of  the  scope  of  the  order 
remain  dispositive. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  one  of  the  order. 
The  order  covers  all  the  subject  bearings 
and  parts  thereof  (inner  race,  outer  race, 
cage,  rollers,  balls,  seals,  shields,  etc.) 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  the 
order.  For  unfinished  parts,  such  parts 
are  included  if  they  have  been  heat- 
treated  or  if  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  the  order  are  those  that 
will  be  subject  to  heat  treatment  after 
importation.  The  ultimate  application  of 
a  bearing  also  does  not  influence 
whether  the  bearing  is  covered  by  the  . 
order.  Bearings  designed  for  highly 
specialized  applications  are  not 
excluded.  Any  of  the  subject  bearings, 
regardless  of  whether  they  may 
ultimately  be  utilized  in  aircraft, 
automobiles,  or  other  equipment,  are 
within  the  scope  of  the  order. 

Changes  Since  the  Preliminary  Results 

We  have  not  revised  our  calculations 
since  our  publication  of  the  Preliminary 
Results.  Thus,  the  weighted-average 
dumping  margins  for  the  companies 
under  review  for  our  final  results 
remain  unchanged. 

Final  Results  of  the  Review 

As  a  result  of  the  administrative 
review,  we  determine  that  the  following 
weighted-average  dumping  margins  - 
exist  for  the  respondents  for  the  period 
May  1,  2011,  through  September  14, 
2011. 


Manufacturer/exporter 

Weighted- 

average 

dumping 

margin 

(percent) 

Audi  AG  . 

0.00 

Bayerische  Motoren  Werke  AG  .. 

0.00 

myonic  GmbH . 

0.00 

Volkswagen  AG  . ; . 

0.00 

Volkswagen  Zubehor  GmbH  . 

0.00 

W&H  Dentalwerk  Burmoos 

GmbH . 

0.00 
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Assessment  Rates 

In  accordance  with  the  Final 
Modification,^  we  will  instruct  U.S. 
Customs  and  Border  Protection  (CBP)  to 
liquidate  entries  covered  in  this  review 
without  regard  to  antidumping  duties. 

The  Department  clarified  its 
“automatic  assessment”  regulation  on 
May  6,  2003.  This  clarification  will 
apply  to  entries  of  subject  merchandise 
during  the  POR  produced  by  myonic 
GmbH  for  which  it  did  not  know  its 
merchandise  was  destined  for  the 
United  States.  In  such  instances,  we  will 
instruct  CBP  to  liquidate  unreviewed 
entries  at  the  country-specific  all-others 
rate  if  there  is  no  rate  for  the 
intermediate  company{ies)  involved  in 
the  transaction.  For  a  full  discussion  of 
this  clarification,  see  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003). 

We  intend  to  issue  liquidation 
instructions  to  CBP  15  days  after 
publication  of  the  final  results  of  this 
review. 

Cash  Deposit  Requirements 

Because  the  antidumping  duty  order 
on  ball  bearings  and  parts  thereof  from 
Germany  has  been  revoked  as  a  result  of 
the  Third  Sunset  Review,  the 
Department  will  not  issue  cash  deposit 
instructions  at  the  conclusion  of  this 
administrative  review. 

Notifications  to  Parties 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402(f)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  the  destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

2  See  Antidumping  Proceedings:  Calculation  of 
the  Weighted-Average  Dumping  Margin  and 
Assessment  Pate  in  Certain  Antidumping  Duty 
Proceedings:  Final  Modification,  77  FR  8101 
(February  14,  2012)  [Final  Modification). 


These  final  results  of  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  ofthe  Act. 

Dated:  May  14,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  2013-12085  Filed  5-20-13;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-583-844] 

Narrow  Woven  Ribbons  With  Woven 
Selvedge  From  Taiwan:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review;  2011-2012 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the  • 
antidumping  duty  order  on  narrow 
woven  ribbons  with  woven  selvedge 
(narrow  woven  ribbons)  from  Taiwan. 
Two  of  the  companies  for  which  this 
administrative  review  was  requested. 
Intercontinental  Skyline  and  Pacific 
Imports,  failed  to  respond  to  the 
Department’s  quantity  and  value 
questionnaire.  As  a  result,  we  have 
preliminarily  assigned  these  companies 
a  margin  based  on  adverse  facts 
available  (AFA).  The  period  of  review 
(POR)  is  September  1,  2011,  through 
August  31,  2012. 

If  these  preliminary  results  are 
adopted  in  the  final  results  of  this 
review,  we  will  instruct  U.S.  Customs 
and  Border  Protection  (CBP)  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

DATES:  Effective  Date:  May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Crespo  or  Elizabeth  Eastwood. 
AD/CVD  Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3693,  or  (202) 
482-3874,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Order 

The  merchandise  subject  to  this  order 
covers  narrow,  woven  ribbons  with 
woven  selvedge.^  The  merchandise 

^  See  the  “Decision  Memorandum  for  the 
Preliminary  Results  of  Antidumping  Duty 
Administrative  Review  on  Narrow  Woven  Ribbons 


subject  to  this  order  is  classifiable  under 
the  HTSUS  statistical  categories 
5806.32.1020;  5806.32.1030; 

5806.32.1050  and  5806.32.1060.  Subject 
merchandise  also  may  enter  under 
subheadings  5806.31.00;  5806.32.20; 
5806.39.20;  5806.39.30;  5808.90.00; 
5810.91.00;  5810.99.90;  5903.90.10; 
5903.90.25;  5907.00.60;  and  5907.00.80 
and  under  statistical  categories 
5806.32.1080;  5810.92.9080; 
5903.90.3090;  and  6307.90.9889.  The 
HTSUS  statistical  categories  and 
subheadings  are  provided  for 
convenience  and  customs  purposes; 
however,  the  written  description  of  the 
merchandise  covered  by  this  order  is 
dispositive. 

Methodology 

The  Department  has  conducted  this 
review  in  accordance  with  section 
751(a)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  In  these  preliminary 
results,  we  have  relied  on  facts  available 
and,  because  the  respondents  did  not 
act  to  the  best  of  their  abilities  to 
respond  to  the  Department’s  request  for 
information,  we  have  drawn  an  adverse 
inference  in  selecting  from  among  the 
facts  otherwise  available. ^ 

Pursuant  to  section  776(b)  of  the  Act, 
we  are  relying  on  information  from  the 
petition  in  order  to  ensure  that  the  AFA 
rate  is  sufficiently  adverse  so  as  to 
induce  cooperation.  Accordingly,  we 
have  preliminarily  determined  to  apply 
a  137.20  percent  rate  as  AFA  for 
Intercontinental  Skyline  and  Pacific 
Imports.  For  a  full  description  of  the 
methodology  underlying  our 
conclusions,  see  the  Preliminary 
Decision  Memorandum,  which  is  hereby 
adopted  by  this  notice.  The  Preliminary 
Decision  Memorandum  is  a  public 
document  and  is  on  file  electronically 
via  Import  Administration’s 
Antidumping  and  Countervailing  Duty 
Centralized  Electronic  Service  System 
(lA  ACCESS).  lA  ACCESS  is  available  to 
registered  users  at  http:// 
iaaccess.trade.gov  and  in  the  Central 
Records  Unit  (CRU),  room  7046  of  the 
main  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Preliminary'  Decision 
Memorandum  can  be  accessed  directly 
on  the  Internet  at  http:/ /wn'w.trade.gov/ 
ia/.  The  signed  Preliminary  Decision 
Memorandum  and  the  electronic 


I#; 


with  Woven  Selvedge  from  Taiwan.”  (Preliminary 
Decision  Memorandum)  from  Gary  Taverman. 
Senior  Advisor  for  Antidumping  and 
Countervailing  Duty  Operations,  to  Paul  Piquado, 
Assistant  Secretary  for  Import  Administration, 
dated  concurrently  with  these  results,  for  a 
complete  description  of  the  scope  of  the  order. 

2  See  sections  776(a)  and  (b)  of  the  Act. 
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version  of  the  Preliminary  Decision 
Memorandum  are  identical  in  content. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  September 
1,  2011,  through  August  31,  2012,  as 
follows; 


Manufacturer/exporter 

Percent 

margin 

Intercontinental  Skyline  . 

137.20 

Pacific  Imports  . 

137.20 

Public  Comment 

Pursuant  to  19  CFR  351.309(c), 
interested  parties  may  submit  case  briefs 
not  later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
five  days  after  the  date  for  filing  case 
briefs.3  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
encouraged  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue; 
(2)  a  brief  summary  of  the  argument; 
and  (3)  a  table  of  authorities.**  Case  and 
rebuttal  briefs  should  be  filed  using  lA 
ACCESS.^ 

Pursuant  to  19  CFR  351.310(c), 
interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  filed 
electronically  via  lA  ACCESS.  An 
electronically  filed  document  must  be 
received  successfully  in  its  entirety  by 
the  Department’s  electronic  records 
system,  lA  ACCESS,  by  5  p.m.  Eastern 
Standard  Time  within  30  days  after  the 
date  of  publication  of  this  notice.® 
Requests  should  contain;  (1)  The  party’s 
name,  address  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  issues  to  be  discussed.  Issues 
raised  in  the  hearing  will  be  limited  to 
those  raised  in  the  respective  case 
briefs.  The  Department  intends  to  issue 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
briefs,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice, 
pursuant  to  section  751(a)(3)(A)  of  the 
Act. 

Assessment  Rates 

Upon  issuance  of  the  final  results,  the 
Department  shall  determine,  and  CBP 
shall  assess,  antidumping  duties  on  all 


3  See  19  CFR  351.309(d). 

“See  19  CFR  351.309(c)(2)  and  (d)(2). 
5  See  19  CFR  351.303. 

6See  19  CFR  351.310(c). 


appropriate  entries  covered  by  this 
review,  in  accordance  with  19  CFR 
351.212(b)(1).  The  Department  intends 
to  issue  assessment  instructions  to  CBP 
15  days  after  the  date  of  publication  of 
the  final  results  of  this  review. 

Where  assessments  are  based  upon 
total  facts  available,  including  total 
AFA,  we  instruct  CBP  to  assess  duties 
at  the  AFA  margin  rate.  If  these 
preliminary  results  are  unchanged  in 
the  final  results,  then  the  Department 
intends  to  instruct  CBP  to  assess 
antidumping  duties  on  POR  entries  of 
the  subject  merchandise  produced  or 
exported  by  Intercontinental  Skyline 
and  Pacific  Imports  at  the  rate  of  137.20 
percent  of  the  entered  value.  ^  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  this 
review  and  for  future  deposits  of 
estimated  duties,  where  applicable.® 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments'of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(2)(C)  of  the  Act:  (1) 

The  cash  deposit  rates  for 
Intercontinental  Skyline  and  Pacific 
Imports  will  be  those  established  in  the 
final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  participating  in  this 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  less  than  fair 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  4.37 
percent,  the  all-others  rate  made 
effective  by  the  LTFV  investigation.® 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
further  notice. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 


7  See  19  CFR  351.212(b)(1). 

“  See  section  751(a)(2)(C)  of  the  Act. 

®  See  Notice  of  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Narrow  Woven  Ribbons  with 
Woven  Selvedge  from  Taiwan,  75  FR  41804  (July 
19.  2010). 


the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  14,  2013. 

Paul  Piquado, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  2013-12084  Filed  5-20-13;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

agency:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  The  Visiting  Committee  on 
Advanced  Technology  (VCAT  or 
Committee),  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  in  open  session  on  Tuesday,  June 
11,  2013,  from  8:00  a.m.  to  5:00  p.m. 
Eastern  Time  and  Wednesday,  June  12, 
2013,  from  8:30  a.m.  to  11:45  a.m. 
Eastern  Time.  The  VCAT  is  composed  of 
fifteen  members  appointed  by  the  Under 
Secretary  of  Commerce  for  Standards 
and  Technology  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations. 

DATES:  The  VCAT  will  meet  on 
Tuesday,  June  11,  2013,  from  8:00  a.m. 
to  5:00  p.m.  Eastern  Time  and 
Wednesday,  June  12,  2013,  from  8:30 
a.m.  to  11:45  a.m.  Eastern  Time. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Portrait  Room,  Administration 
Building,  at  NIST,  100  Bureau  Drive, 
Gaithersburg,  Maryland,  20899.  Please 
note  admittance  instructions  under  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Shaw,  VCAT,  NIST,  100 
Bureau  Drive,  Mail  Stop  1060, 
Gaitliersburg,  Maryland  20899-1060, 
telephone  number  301-975-2667.  Ms. 
Shaw’s  email  address  is 
stephanie.shaw@nist.gov. 
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SUPPLEMENTARY  INFORMATION: 

f) 

Authority:  15  U.S.C.  278  and  the  Federal 
Advisory  Committee  Act,  as  amended,  5 
U.S.C.  App. 

The  purpose  of  this  meeting  is  for  the 
VCAT  to  review  and  make 
recommendations  regarding  general 
policy  for  NIST,  its  organization,  its 
budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
an  update  on  NIST  and  presentations 
and  discussions  on  NIST’s  safety 
metrics,  the  Advanced  Manufacturing 
Technology  Consortia,  and  NIST’s 
activities  related  to  advanced 
manufacturing,  cybersecurity,  forensics, 
and  advanced  communications.  The 
meeting  will  conclude  with  a  wrap-up 
discussion  of  action  items  and  plans  for 
the  October  2013  VCAT  meeting.  The 
agenda  may  change  to  accommodate 
Committee  business.  The  final  agenda 
will  be  posted  on  the  NIST  Web  site  at 
http://ww'w. nist.gov/director/vcat/ 
agenda.cfm. 

Individuals  and  representatives  of 
organizations  who  would  like  to  offer 
comments  and  suggestions  related  to  the 
Committee’s  affairs  are  invited  to 
request  a  place  on  the  agenda.  On  June 
12,  approximately  one-half  hour  will  be 
reserved  in  the  morning  for  public 
comments  and  speaking  times  will  be 
assigned  on  a  first-come,  first-serve 
basis.  The  amount  of  time  per  speaker 
will  be  determined  by  the  number  of 
requests  received,  but  is  likely  to  be 
about  3  minutes  each.  The  exact  time  for 
public  comments  will  be  included  in 
the  final  agenda  that  will  be  posted  on 
the  NIST  Web  site  at  http:// 
wwiv.nist.gov/director/vcat/agenda.cfm. 
Questions  from  the  public  will  not  be 
considered  during  this  period.  Speakers 
who  wish  to  expand  upon  their  oral 
statements,  those  who  had  wished  to 
speak,  but  could  not  be  accommodated 
on  the  agenda,  and  those  who  were 
unable  to  attend  in  person  are  invited  to 
submit  written  statements  to  VCAT, 
NIST,  100  Bureau  DriveTMS  1060, 
Gaithersburg,  Maryland,  20899,  via  fax 
at  301-216-0529  or  electronically  by 
email  to  gail.ehrlich@nist.gov. 

All  visitors  to  the  NIST  site  are 
required  to  pre-register  to  be  admitted. 
Please  submit  your  name,  time  of 
arrival,  email  address  and  phone 
number  to  Stephanie  Shaw  by  5:00  p.m. 
Eastern  Time,  Wednesday,  June  5,  2013. 
Non-U.S.  citizens  must  also  submit  their 
country  of  citizenship,  title,  employer/ 
sponsor,  and  address.  Ms.  Shaw’s  email 
address  is  stephanie.shaw@nist.gov  and 
her  phone  number  is  301-975-2667. 


Dated;  May  16,  2013. 

Willie  E.  May, 

Associate  Director  for  Laboratory  Programs. 
[FR  Doc.  2013-12080  Filed  5-20-13;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC646 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  a  Wharf 
Construction  Project 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  proposed  incidental 
harassment  authorization;  request  for 
comments. 

SUMMARY:  NMFS  has  received  an 
application  from  the  U.S.  Navy  (Navy) 
for  an  Incidental  Harassment 
Authorization  (IHA)  to  take  marine 
mammals,  by  harassment,  incidental  to 
construction  activities  as  part  of  a  wharf 
construction  project.  Pursuant  to  the 
Marine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  issue  an  IHA  to  the 
Navy  to  take,  by  Level  B  Harassment 
only,  six  species  of  marine  mammals 
during  the  specified  activity. 

DATES:  Comments  and  information  must 
be  received  no  later  than  June  20,  2013. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief,  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  The 
mailbox  address  for  providing  email 
comments  is  ITP.Laws@noaa.gov.  NMFS 
is  not  responsible  for  email  comments 
sent  to  addresses  other  than  the  one 
provided  here.  Comments  sent  via 
email,  including  all  attachments,  must 
not  exceed  a  10-megabyte  file  size. 

Instructions;  All  comments  received 
are  a  part  of  the  public  record.  All 
Personal  Identifying  Information  (e.g., 
name,  address)  voluntarily  submitted  by 
the  commenter  may  be  publicly 
accessible.  Do  not  submit  Confidential 
Business  Information  or  otherwise 
sensitive  or  protected  information. 

A  copy  of  the  application  as  well  as 
a  list  of  the  references  used  in  this 
document  may  be  obtained  by  writing  to 
the  address  specified  above,  telephoning 
the  contact  listed  below  (see  FOR 


FURTHER  INFORMATION  CONTACT),  or 

visiting  the  Internet  at:  http:// 
w'wiv.nmfs.noaa.gov/pr/permits/ 
incidental.htm.  Supplemental 
documents  provided  by  the  U.S.  Navy 
may  be  found  at  the  same  web  address. 
Documents  cited  in  this  notice  may  also 
be  viewed,  by  appointment  only,  at  the 
aforementioned  physical  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Laws,  Office  of  Protected  Resources, 
NMFS,  (301)  427-8401. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals,  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Authorization  for  incidental  takings 
shall  be  granted  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  stock(s),  will  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  (where  relevant),  and  if 
the  permissible  methods  of  taking  and 
•requirements  pertaining  to  the 
mitigation,  monitoring  and  reporting  of 
such  takings  are  set  forth.  NMFS  has 
defined  “negligible  impact”  in  50  CFR 
216.103  as  ".  .  .  an  impact  resulting 
from  the  specified  activity  that  cannot 
be  reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Section  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  U.S.  can  apply  for 
an  authorization  to  incidentally  take 
small  numbers  of  marine  mammals  by 
harassment.  Section  101(a)(5)(D) 
establishes  a  45-day  time  limit  for 
NMFS  review  of  an  application 
followed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  marine  mammals.  Within 
45  days  of  the  close  of  the  comment 
period,  NMFS  must  either  issue  or  deny 
the  authorization.  Except  with  respect  to 
certain  activities  not  pertinent  here,  the 
MMPA  defines  “harassment”  as  “any 
act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a 
marine  mammal  or  marine  mammal 
stock  in  the  wild  [Level  A  harassment]; 
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or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption 
of  behavioral  patterns,  including,  but 
not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
[Level  B  harassment].” 

Summary  of  Request 

VVe  received  an  application  on 
December  10,  2012,  from  the  Navy  for 
the  taking  of  marine  mammals 
incidental  to  pile  driving  and  removal 
in  association  with  a  wharf  construction 
project  in  the  Hood  Canal  at  Naval  Base 
Kitsap  in  Bangor,  WA  (NBKB).  The 
Navy  submitted  a  revised  version  of  the 
application  on  May  6,  2013,  which  we 
deemed  adequate  and  complete.  The 
wharf  construction  project  is  a  multi¬ 
year  project;  this  IHA  would  cover  only 
the  second  year  of  the  project,  from  July 
16,  2013,  through  July  15,  2014.  Pile 
driving  and  removal  activities  would 
occur  only  within  an  approved  in-water 
work  window  from  July  16-February  15. 
Six  species  of  marine  mammals  are 
expected  to  be  affected  by  the  specified 
activities:  Steller  sea  lion  [Eumetopias 
jubatus  monteriensis),  California  sea 
lion  [Zalophus  californianus 
calif ornianus],  harbor  seal  [Phoca 
vitulina  richardii),  killer  whale 
(transient  only;  Orcinus  area],  Dali’s 
porpoise  [Phocoenoides  dalli  dalli),  and 
harbor  porpoise  (Phocoena  phocoena 
vomerina).  These  species  may  occur 
year-round  in  the  Hood  Canal,  with  the 
exception  of  the  Steller  sea  lion,  which 
is  present  only  from  fall  to  late  spring 
(October  to  mid-April),  and  the 
California  sea  lion,  which  is  only 
present  from  late  summer  to  late  spring 
(August  to  early  June). 

NBKB  provides  berthing  and  support 
services  to  Navy  submarines  and  other 
fleet  assets.  The  Navy  proposes  to 
continue  construction  of  the  Explosive 
Handling  Wharf  #2  (EHW-2)  facility  at 
NBKB  in  order  to  support  future 
program  requirements  for  submarines 
berthed  at  NBKB.  The  Navy  has 
determined  that  construction  of  EHW-2 
is  necessary  because  the  existing  EHW 
alone  will  not  be  able  to  support  future 
program  requirements.  Under  the 
proposed  action — which  includes  only 
the  portion  of  the  project  that  would  be 
completed  under  this  proposed  1-year 
IHA — a  maximum  of  195  pile  driving 
days  would  occur.  All  piles  would  be 
driven  with  a  vibratory  hammer  for  their 
initial  embedment  depths,  while  select 
piles  may  be  finished  with  an  impact 
hammer  for  proofing,  as  necessary. 
Proofing  involves  striking  a  driven  pile 


with  an  impact  hammer  to  verify  that  it 
provides  the  required  load-bearing 
capacity,  as  indicated  by  the  number  of 
hammer  blows  per  foot  of  pile 
advancement.  Sound  attenuation 
measures  {i.e.,  bubble  curtain)  would  be 
used  during  all  impact  hammer 
operations. 

For  pile  driving  activities,  the  Navy 
used  thresholds  recommended  by 
NMFS  for  assessing  project  impacts, 
outlined  later  in  this  document.  The 
Navy  assumed  practical  spreading  loss 
and  used  empirically-measured  source 
levels  from  other  30-72  in  diameter  pile 
driving  events  to  estimate  potential 
marine  mammal  exposures.  Predicted 
exposures  are  outlined  later  in  this 
document.  The  calculations  predict  that 
only  Level  B  harassment  would  occur 
associated  with  pile  driving  or 
construction  activities. 

Description  of  the  Specified  Activity 

NBKB  is  located  on  the  Hood  Canal 
approximately  twenty  miles  (32  km) 
west  of  Seattle,  Washington  (see  Figures 
2-1  through  2-4  in  the  Navy’s 
application).  The  proposed  actions  with 
the  potential  to  cause  harassment  of 
marine  mammals  within  the  waterways 
adjacent  to  NBKB,  under  the  MMPA,  are 
vibratory  and  impact  pile  driving 
operations,  as  well  as  vibratory  removal 
of  falsework  piles,  associated  with  the 
wharf  construction  project.  The 
proposed  activities  that  would  be 
authorized  by  this  IHA  would  occur 
between  July  16,  2013,  and  July  15, 

2014.  All  in-water  construction 
activities  within  the  Hood  Canal  are 
only  permitted  during  July  16-February 
15  in  order  to  protect  spawning  fish 
populations. 

Specific  Geographic  Region 

The  Hood  Canal  is  a  long,  narrow 
fjord-like  basin  of  the  western  Puget 
Sound.  Throughout  its  67-mile  length, 
the  width  of  the  canal  varies  from  one 
to  two  miles  and  exhibits  strong  depth/ 
elevation  gradients  and  irregular 
seafloor  topography  in  many  areas. 
Although  no  official  boundaries  exist 
along  the  waterway,  the  northeastern 
section  of  the  canal  extending  from  the 
mouth  of  the  canal  at  Admiralty  Inlet  to 
the  southern  tip  of  Toandos  Peninsula  is 
referred  to  as  the  northern  Hood  Canal. 
NBKB  is  located  within  this  region  (see 
Figures  2-1  through  2-4  of  the  Navy’s 
application).  Please  see  Section  2  of  the 
Navy’s  application  for  more  information 
about  the  specific  geographic  region, 
including  physical  and  oceanographic 
characteristics. 


Project  Description 

Development  of  necessary  facilities 
for  handling  of  explosive  materials  is 
part  of  the  Navy’s  sea-based  strategic 
deterrence  mission.  The  EHW-2  would 
consist  of  two  components:  (1)  The 
wharf  proper  (or  Operations  Area), 
including  the  warping  wharf;  and  (2) 
two  access  trestles.  Please  see  Figures  1- 
1  and  1-2  of  the  Navy’s  application  for 
conceptual  and  schematic 
representations  of  the  proposed  EHW-2. 

The  wharf  proper  would  lie 
approximately  600  ft  (183  m)  offshore  at 
water  depths  of  60-100  ft  (18-30  m), 
and  would  consist  of  the  main  wharf,  a 
warping  wharf,  and  lightning  protection 
towers,  all  pile-supported.  It  would 
include  a  slip  (docking  area)  for 
submarines,  surrounded  on  three  sides 
by  operational  wharf  area.  The  access 
trestles  would  connect  the  wharf  to  the 
shore.  There  would  be  an  entrance 
trestle  and  an  exit  trestle;  these  would 
be  combined  over  shallow  water  to 
reduce  overwater  area.  The  trestles 
would  be  pile-supported  on  24-in  (0.6- 
m)  steel  pipe  piles  driven  approximately 
30  ft  (9  m)  into  the  seafloor.  Spacing 
between  bents  (rows  of  piles)  would  be 
25  ft  (8  m).  Concrete  pile  caps  would  be 
cast  in  place  and  would  support  pre-cast 
concrete  deck  sections. 

For  the  entire  project,  a  total  of  up  to 
1,250  permanent  piles  ranging  in  size 
between  24-48  in  (0.6-1. 2  m)  in 
diameter  would  be  driven  in-water  to 
construct  the  wharf,  with  up  to  three 
vibratory  rigs  and  one  impact  driving  rig 
operating  simultaneously.  Construction 
would  also  involve  temporary 
installation  of  up  to  150  falsework  piles 
used  as  an  aid  to  guide  pelmanent  piles 
to  their  proper  locations.  Falsework 
piles,  which  would  be  removed  upon 
installation  of  the  permanent  piles, 
would  likely  be  steel  pipe  piles  and 
would  be  driven  and  removed  using  a 
vibratory  driver.  It  has  not  been 
determined  exactly  what  parts  or  how 
much  of  the  project  would  be 
constructed  in  any  given  year;  however, 
a  maximum  of  195  days  of  pile  driving 
would  occur  per  in-water  work  window. 
The  analysis  contained  herein  is  based 
upon  the  maximum  of  195  pile  driving 
days,  rather  than  any  specific  number  of 
piles  driven.  Table  1  summarizes  the 
number  and  nature  of  piles  required  for 
the  entire  project,  rather  than  what 
subset  of  piles  may  be  expected  to  be 
driven  during  the  second  year  of 
construction  proposed  for  this  IHA. 
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Table  1— Summary  of  Piles  Required  for  Wharf  Construction 

[In  total] 


Total  number  of  permanent  in-water  piles 
Size  and  number  of  main  wharf  piles . 


Size  and  number  of  warping  wharf  piles 

Size  and  number  of  lightning  tower  piles 

Size  and  number  of  trestle  piles . 

Falsework  piles  . 

Maximum  pile  driving  duration  . 


Feature 


Quantity 


Up  to  1,250. 

24-in;  140. 

36-in  (0.9-m);  157. 

48-in;  263. 

24-in;  80. 

36-in;  190. 

24-in;  40. 

36-in;  90. 

24-in;  57. 

36-in;  233. 

Up  to  150,  18-  to  24-in. 

195  days  (under  1-year  IHA). 


Pile  installation  would  utilize 
vibratory  pile  drivers  to  the  greatest 
extent  possible,  and  the  Navy 
anticipates  that  most  piles  would  be 
able  to  be  vibratory  driven  to  within 
several  feet  of  the  required  depth.  Pile 
drivability  is,  to  a  large  degree,  a 
function  of  soil  conditions  and  the  type 
of  pile  hammer.  The  soil  conditions 
encountered  during  geotechnical 
explorations  at  NBKB  indicate  existing 
conditions  generally  consist  of  fill  or 
sediment  of  very  dense  glacially 
overridden  soils.  Recent  experience  at 
two  other  construction  locations  along 
the  NBKB  waterfront  indicates  that  most 
piles  should  be  able  to  be  driven  with 
a  vibratory  hammer  to  proper 
embedment  depth.  However,  difficulties 
during  pile  driving  may  be  encountered 
as  a  result  of  obstructions  that  may  exist 
throughout  the  project  area.  Such 
obstructions  may  consist  of  rocks  or 
boulders  within  the  glacially  overridden 
soils.  If  difficult  driving  conditions 
occur,  increased  usage  of  an  impact 
hammer  would  occur. 

Unless  difficult  driving  conditions  are 
encountered,  an  impact  hammer  will 
only  be  used  to  proof  the  load-bearing 
capacity  of  approximately  every  fourth 
or  fifth  pile.  The  industry  standard  is  to 
proof  every  pile  with  an  impact 
hammer;  however,  in  an  effort  to  reduce 
blow  counts  from  the  impact  hammer, 
the  engineer  of  record  has  agreed  to  only 
proof  every  fourth  or  fifth  pile.  A 
maximum  of  200  strikes  would  be 
required  to  proof  each  pile.  Pile 
production  rates  are  dependent  upon 
required  embedment  depths,  the 
potential  for  encountering  difficult 
driving  conditions,  and  the  ability  to 
drive  multiple  piles  without  a  need  to 
relocate  the  driving  rig.  Under  best-case 
scenarios  (i.e.,  shallow  piles,  driving  in 
optimal  conditions,  using  multiple 
driving  rigs),  it  may  be  possible  to 
install  enough  pilings  with  the  vibratory 
hammer  that  proofing  may  be  required 


for  up  to  five  piles  in  a  day.  Under  this 
likely  scenario,  with  a  single  impact 
hammer  used  to  proof  up  to  five  piles 
per  day  at  200  strikes  per  pile,  it  is 
estimated  that  up  to  a  maximum  of 
1,000  strikes  from  an  impact  hammer 
would  be  required  per  day. 

If  difficult  subsurface  driving 
conditions  (j.e.,  cobble/boulder  zones) 
are  encountered  that  cause  refusal  with 
the  vibratory  equipment,  it  may  be 
necessary  to  use  an  impact  hammer  to  ' 
drive  some  piles  for  the  remaining 
portion  of  their  required  depth.  The 
worst-case  scenario  is  that  a  pile  would 
be  driven  for  its  entire  length  using  an 
impact  hammer.  Given  the  uncertainty 
regarding  the  types  and  quantities  of 
boulders  or  cohhles  that  may  be 
encountered,  and  the  depth  at  which 
they  may  be  encountered,  the  number  of 
strikes  necessary  to  drive  a  pile  its 
entire  length  could  be  approximately 
1,000  to  2,000  strikes  per  pile.  The  Navy 
estimates  that  a  possible  worst-case 
daily  scenario  would  require  driving 
three  piles  full  length  (at  a  worst-case  of 
2,000  strikes  per  pile)  after  the  piles 
have  become  hung  on  large  boulders 
early  in  the  installation  process,  with 
proofing  of  an  additional  two  piles  (at 
200  strikes  each)  that  were  able  to  be 
installed  primarily  via  vibratory  means. 
This  worst-case  scenario  would 
therefore  result  in  a  maximum  of  6,400 
strikes  per  day.  All  piles  driven  or 
struck  with  an  impact  hammer  would  be 
surrounded  by  a  bubble  curtain  or  other 
sound  attenuation  device  over  the  full 
water  column  to  minimize  in-water 
sound.  Up  to  three  vibratory  rigs  and 
one  impact  rig  would  be  used  at  a  time. 
Pile  production  rate  (number  of  piles 
driven  per  day)  is  affected  by  many 
factors:  size,  type  (vertical  vs.  angled), 
and  location  of  piles;  weather;  number 
of  driver  rigs  operating;  equipment 
reliability;  geotechnical  (subsurface) 
conditions;  and  work  stoppages  for 


security  or  environmental  reasons  (such 
as  presence  of  marine  mammals). 

.  Pile  driving  would  typically  take 
place  6  days  per  week.  The  allowable 
season  for  in-water  work,  including  pile 
driving,  at  NBKB  is  July  16  through 
February  15,  which  was  established  by 
the  Washington  Department  of  Fish  and 
Wildlife  in  coordination  with  NMFS 
and  the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  to  protect  juvenile  salmon. 
Impact  pile  driving  during  the  first  half 
of  the  in-water  work  window  (July.  16  to 
September  15)  would  only  occur 
between  2  hours  after  sunrise  and  2 
hours  before  sunset  to  protect  breeding 
marbled  murrelets  (an  ESA-listed  bird 
under  the  jurisdiction  of  USFWS). 
Between  September  16  and  February  15, 
construction  activities  occurring  in  the 
water  would  occur  during  daylight 
hours  (sunrise  to  sunset).  Other 
construction  (not  in-water)  may  occur 
between  7:00  a.m.  and  10:00  p.m.,  year- 
round. 

Description  of  Work  Accomplished 

During  the  first  in-water  work  season, 
the  contractor  completed  installation  of 
184  piles  to  support  the  main  segment 
of  the  access  trestle.  Driven  piles  ranged 
in  size  from  24-36  inches  in  diameter  in 
depths  ranging  from  0  to  50  ft.  A 
maximum  of  two  vibratory  rigs  were 
operated  concurrently  and  only  one 
impact  hammer  rig  was  operated  at  a 
time.  During  the  second  season, 
installation  of  pilings  for  the  wharf  deck 
is  expected  to  be  completed.  The  overall 
intensity  of  pile  driving  will  remain 
unchanged  from  season  one.  The  project 
is  scheduled  for  completion  in  January 
2016. 

Description  of  Sound  Sources 

Sound  travels  in  waves,  the  basic 
components  of  which  are  frequency, 
wavelength,  velocity,  and  amplitude. 
Frequency  is  the  number  of  pressure 
waves  that  pass  by  a  reference  point  per 
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unit  of  time  and  is  measured  in  Hz  or 
cycles  per  second.  Wavelength  is  the 
distance  between  two  peaks  of  a  sound 
wave;  lower  frequency  sounds  have 
longer  wavelengths  than  higher 
frequency  sounds  and  attenuate  more 
rapidly  in  shallower  water.  Amplitude 
is  the  height  of  the  sound  pressure  wave 
or  the  ‘loudness’  of  a  sound  and  is 
typically  measured  using  the  decibel 
(dB)  scale.  A  dB  is  the  ratio  between  a 
measured  pressure  (with  sound)  and  a 
reference  pressure  (sound  at  a  constant 
pressure,  established  by  scientific 
standards).  It  is  a  logarithmic  unit  that 
accounts  for  large  variations  in 
amplitude;  therefore,  relatively  small 
changes  in  dB  ratings  correspond  to 
large  changes  in  sound  pressure.  When 
referring  to  SPLs  (SPLs;  the  sound  force 
per  unit  area),  sound  is  referenced  in  the 
context  of  underwater  sound  pressure  to 
1  microPascal  (pPa).  One  pascal  is  the 
pressure  resulting  from  a  force  of  one 
newton  exerted  over  an  area  of  one 
square  meter.  The  source  level 
represents  the  sound  level  at  a  distance 
of  1  m  from  the  soiurce  (referenced  to  1 
pPa).  The  received  level  is  the  sound 
level  at  the  listener’s  position. 

Root  mean  square  (rms)  is  the 
quadratic  mean  sound  pressure  over  the 
duration  of  an  impulse.  Rms  is 
calculated  by  squaring  all  of  the  sound 
amplitudes,  averaging  the  squares,  and 
then  taking  the  square  root  of  the 
average  (Urick,  1983).  Rms  accounts  for 
both  positive  and  negative  values; 
squaring  the  pressures  makes  all  values 
positive  so  that  they  may  be  accounted 
for  in  the  summation  of  pressure  levels 
(Hastings  and  Popper,  2005).  This 


measurement  is  often  used  in  the 
context  of  discussing  behavioral  effects, 
in  part  because  behavioral  effects, 
which  often  result  from  auditory  cues, 
may  be  better  expressed  througl^ 
averaged  units  than  by  peak  pressures. 

When  underwater  objects  vibrate  or 
activity  occurs,  sound-pressure  waves 
are  created.  These  waves  alternately 
compress  and  decompress  the  water  as 
the  sound  wave  travels.  Underwater 
sound  waves  radiate  in  all  directions 
away  from  the  source  (similar  to  ripples 
on  the  surface  of  a  pond),  except  in 
cases  where  the  source  is  directional. 
The  compressions  and  decompressions 
associated  with  sound  waves  are 
detected  as  changes  in  pressure  by 
aquatic  life  and  man-made  sound 
receptors  such  as  hydrophones. 
Underwater  sound  levels  (‘ambient 
sound’)  cU’e  comprised  of  multiple 
sources,  including  physical  {e.g.,  waves, 
earthquakes,  ice,  atmospheric  sound), 
biological  [e.g.,  sounds  produced  by 
marine  mammals,  fish,  and 
invertebrates),  and  anthropogenic  sound 
(e.g.,  vessels,  dredging,  aircraft, 
construction).  Even  in  the  absence  of 
anthropogenic  sound,  the  sea  is 
typically  a  loud  environment.  A  number 
of  sources  of  sound  are  likely  to  occur 
within  Hood  Canal,  including  the 
following  (Richardson  et  al.,  1995): 

•  Wind  and  waves:  The  complex 
interactions  between  wind  and  water 
surface,  including  processes  such  as 
breaking  waves  and  wave-induced 
bubble  oscillations  and  cavitation,  are  a 
main  source  of  naturally  occurring 
ambient  noise  for  frequencies  between 
200  Hz  and  50  kHz  (Mitson,  1995).  In 


general,  ambient  noise  levels  tend  to 
increase  with  increasing  wind  speed 
and  wave  height.  Surf  noise  becomes 
important  near  shore,  with 
measurements  collected  at  a  distance  of 
8.5  km  (5.3  mi)  from  shore  showing  an 
increase  of  10  dB  in  the  100  to  700  Hz 
band  during  heavy  surf  conditions. 

•  Precipitation  noise:  Noise  from  rain 
and  hail  impacting  the  water  surface  can 
become  an  important  component  of  total 
noise  at  frequencies  above  500  Hz,  and 
possibly  down  to  100  Hz  during  quiet 
times. 

•  Biological  noise:  Marine  mammals 
can  contribute  significantly  to  ambient 
noise  levels,  as  can  some  fish  and 
shrimp.  The  frequency  band  for 
biological  contributions  is  from 
approximately  12  Hz  to  over  100  kHz. 

•  Anthropogenic  noise:  Sources  of 
ambient  noise  related  to  human  activity 
include  transportation  (surface  vessels 
and  aircraft),  dredging  and  construction, 
oil  and  gas  drilling  and  production, 
seismic  surveys,  sonar,  explosions,  and 
ocean  acoustic  studies  (Richardson  et 
al.,  1995).  Shipping  noise  typically 
dominates  the  total  ambient  noise  for  - 
frequencies  between  20  and  300  Hz.  In 
general,  the  frequencies  of 
anthropogenic  sounds  are  below  1  kHz 
and,  if  higher  frequency  sound  levels 
are  created,  they  will  attenuate 
(decrease)  rapidly  (Richardson  et  al., 
1995).  Known  sound  levels  and 
frequency  ranges  associated  with 
anthropogenic  sources  similar  to  those 
that  would  be  used  for  this  project  are 
summarized  in  Table  2.  Details  of  each 
of  the  sources  are  described  in  the 
following  text. 


Table  2— Representative  Sound  Levels  of  Anthropogenic  Sources 


Sound  source 

Frequency 

range 

(Hz) 

Unden/vater  sound  level 
(dB  re  1  pPa) 

Reference 

Small  vessels . 

250-1,000 

151  dB  rms  at  1  m  (3.3  ft)  . 

Richardson  et  al.,  1995. 

Tug  docking  gravel  barge . 

200-1,000 

149  dB  rms  at  100  m  (328  ft)  . 

BlackAwell  and  Greene,  2002. 

Vibratory  driving  of  72-in  (1.8  m)  steel 
pipe  pile. 

10-1,500 

1 80  dB  rms  at  1 0  m  (33  ft)  . 

Reyff,  2007. 

Impact  driving  of  36-in  steel  pipe  pile  . 

10-1,500 

195  dB  rms  at  10  m  . .• . 

Laughlin,  2007. 

Impact  driving  of  66-in  cast-in-steel-shell 
pile. 

10-1,500 

195  dB  rms  at  10  m  . 

Reviewed  in  Hastings  and  Popper,  2005. 

_ 

In-water  construction  activities 
associated  with  the  project  would 
include  impact  pile  driving  and 
vibratory  pile  driving  and  removal.  The  ’ 
sounds  produced  by  these  activities  fall 
into  one  of  two  sound  types:  pulsed  and 
non-pulsed  (defined  in  next  paragraph). 
The  distinction  between  these  two 
general  sound  types  is  important  • 
because  they  have  differii^  potential  to 
cause  physical  effects,  particularly  with 


regard  to  hearing  (e.g..  Ward,  1997  in 
Southall  et  al..  2007).  Please  see 
Southall  et  al.,  (2007)  for  an  in-depth 
discussion  of  these  concepts. 

Pulsed  sounds  (e.g.,  explosions, 
gunshots,  sonic  booms,  and  impact  pile 
driving)  are  brief,  broadband,  atonal 
transients  (ANSI,  1986;  Harris,  1998) 
and  occur  either  as  isolated  events  or 
repeated  in  some  succession.  Pulsed 
sounds  are  all  characterized  by  a 


relatively  rapid  rise  from  ambient 
pressure  to  a  maximal  pressure  value 
followed  by  a  decay  period  that  may 
include  a  period  of  diminishing, 
oscillating  maximal  and  minimal 
pressures.  Pulsed  sounds  generally  have 
an  increased  capacity  to  induce  physical 
injury  as  compared  with  sounds  that 
lack  these  features. 

Non-pulse  (intermittent  or  continuous 
sounds)  can  be  tonal,  broadband,  or 
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both.  Some  of  these  non-pulse  sounds 
can  be  transient  signals  of  short 
duration  but  without  the  essential 
properties  of  pulses  (e.g.,  rapid  rise 
time).  Examples  of  non-pulse  sounds 
include  those  produced  by  vessels, 
aircraft,  machinery  operations  such  as 
drilling  or  dredging,  vibratory  pile 
driving,  and  active  sonar  systems.  The 
duration  of  such  sounds,  as  received  at 
a  distance,  can  be  greatly  extended  in  a 
highly  reverberant  environment. 

Impact  hammers  operate  by 
repeatedly  dropping  a  heavy  piston  onto 
a  pile  to  drive  the  pile  into  the  substrate. 
Sound  generated  by  impact  hammers  is 
characterized  by  rapid  rise  times  and 
high  peak  levels,  a  potentially  injuriows 
combination  (Hastings  and  Popper, 
2005).  Vibratory  hammers  install  piles 
by  vibrating  them  and  allowing  the 
weight  of  the  hammer  to  push  them  into 
the  sediment.  Vibratory  hammers 
produce  significantly  less  sound  than 
impact  hammers.  Peak  SPLs  may  be  180 
dB  or  greater,  but  are  generally  10  to  20 
dB  lower  than  SPLs  generated  during 
impact  pile  driving  of  the  same-sized 
pile  (Oestman  et  al.,  2009).  Rise  time  is 
slower,  reducing  the  probability  and 
severity  of  injury,  and  sound  energy  is 
distributed  over  a  greater  amount  of 
time  (Nedwell  and  Edwards,  2002; 
Carlson  et  al.,  2005). 

Ambient  Sound 

The  underwater  acoustic  environment 
consists  of  ambient  sound,  defined  as 
environmental  background  sound  levels 
lacking  a  single  source  or  point 
(Richardson  et  al.,  1995).  The  ambient 
underwater  sound  level  of  a  region  is 
defined  by  the  total  acoustical  energy 
being  generated  by  known  and 
unknown  sources,  including  sounds 
from  both  natural  and  anthropogenic 
sources.  The  sum  of  the  various  natural 
and  anthropogenic  sound  sources  at  any 
given  location  and  time  depends  not 
only  on  the  source  levels  (as  determined 
by  current  weather  conditions  and 
levels  of  biological  and  shipping 
activity)  but  also  on  the  ability  of  sound 
to  propagate  through  the  environment. 
In  turn,  sound  propagation  is  dependent 
on  the  spatially  and  temporally  varying 
properties  of  the  water  column  and  sea 
floor,  and  is  frequency-dependent.  As  a 
result  of  the  dependence  on  a  large 
number  of  varying  factors,  the  ambient 
sound  levels  at  a  given  frequency  and  ^ 
location  can  vary  by  10-20  dB  from  day 
to  day  (Richardson  et  al.,  1995). 

Underwater  ambient  noise  was 
measured  at  approximately  113  dB  re 
IpPa  rms  between  50  Hz  and  20  kHz 
during  the  recent  Test  Pile  Program 
(TPP)  project,  approximately  1.85  mi 
from  the  project  area  (Illingworth  & 


Rodkin,  Inc.,  2012).  In  2009,  the  average 
broadband  ambient  underwater  noise 
levels  were  measured  at  114  dB  re  IpPa 
between  100  Hz  and  20  kHz  (Slater, 
2009).  Peak  spectral  noise  from 
industrial  activity  was  noted  below  the 
300  Hz  frequency,  with  maximum  levels 
of  110  dB  re  IpPa  noted  in  the  125  Hz 
band.  In  the  300  Hz  to  5  kHz  range, 
average  levels  ranged  between  83  and  99 
dB  re  IpPa.  Wind-driven  wave  noise 
dominated  the  background  noise 
environment  at  approximately  5  kHz 
and  above,  and  ambient  noise  levels 
flattened  above  10  kHz. 

Sound  Attenuation  Devices 

Sound  levels  can  be  greatly  reduced 
during  impact  pile  driving  using  sound 
attenuation  devices.  There  are  several 
types  of  sound  attenuation  devices 
including  bubble  curtains,  cofferdams, 
and  isolation  casings  (also  called 
temporary  noise  attenuation  piles 
[TNAP]),  and  cushion  blocks.  The  Navy 
proposes  to  use  bubble  curtains,  which 
create  a  column  of  air  bubbles  rising 
around  a  pile  from  the  substrate  to  the 
water  surface.  The  air  bubbles  absorb 
and  scatter  sound  waves  emanating 
from  the  pile,  thereby  reducing  the 
sound  energy.  Bubble  curtains  may  be 
confined  or  unconfined.  An  unconfined 
bubble  curtain  may  consist  of  a  ring 
seated  on  the  substrate  and  emitting  air 
bubbles  from  the  bottom.  An 
unconfined  bubble  curtain  may  also 
consist  of  a  stacked  system,  that  is,  a 
series  of  multiple  rings  placed  at  the 
bottom  and  at  various  elevations  around 
the  pile.  Stacked  systems  may  be  more 
effective  than  non-stacked  systems  in 
areas  with  high  current  and  deep  water 
(Oestman  et  al.,  2009). 

A  confined  bubble  curtain  contains 
tbe  air  bubbles  within  a  flexible  or  rigid 
sleeve  made  from  plastic,  cloth,  or  pipe. 
Confined  bubble  surtains  generally  offer 
higher  attenuation  levels  than 
unconfined  curtains  because  they  may 
physically  block  sound  waves  and  they 
prevent  air  bubbles  from  migrating  away 
from  the  pile.  For  this  reason,  the 
confined  bubble  curtain  is  commonly 
used  in  areas  with  high  current  velocity 
(Oestman  et  al.,  2009). 

Both  environmental  conditions  and 
the  characteristics  of  the  sound 
attenuation  device  may  influence  the 
effectiveness  of  the  device.  According  to 
Oestman  et  al.  (2009): 

•  In  general,  confined  bubble  curtains 
attain  better  sound  attenuation  levels  in 
areas  of  high  current  than  unconfined 
bubble  curtains.  If  an  unconfined  device 
is  used,  high  current  velocity  may 
sweep  bubbles  away  from  the  pile, 
resulting  in  reduced  levels  of  .sound 
attenuation. 


•  Softer  substrates  may  allow  for  a 
better  seal  for  the  device,  preventing 
leakage  of  air  bubbles  and  escape  of 
sound  waves.  This  increases  the 
effectiveness  of  the  device.  Softer 
substrates  also  provide  additional 
attenuation  of  sound  traveling  through 
the  substrate. 

•  Flat  bottom  topography  provides  a 
better  seal,  enhancing  effectiveness  of 
the  sound  attenuation  device,  whereas 
sloped  or  undulating  terrain  reduces  or 
eliminates  its  effectiveness. 

•  Air  bubbles  must  be  close  to  the 
pile;  otherwise,  sound  may  propagate 
into  the  water,  reducing  the 
effectiveness  of  the  device. 

•  Harder  substrates  may  transmit 
ground-borne  sound  and  propagate  it 
into  the  water  column. 

The  literature  presents  a  wide  array  of 
observed  attenuation  results  for  bubble 
curtains  (e.g.,  Oestman  et  al.,  2009, 
Coleman,  2011,  Caltrans,  2012).  The 
variability  in  attenuation  levels  is  due  to 
variation  in  design,  as  well  as 
differences  in  site  conditions  and 
difficulty  in  properly  installing  and 
operating  in-water  attenuation  devices. 
As  a  general  rule,  reductions  of  greater 
than  10  dB  cannot  be  reliably  predicted. 
The  TPP  reported  a  range  of  measured 
values  for  realized  attenuation  mostly 
within  6  to  12  dB  (Illingworth  &  Rodkin, 
Inc.,  2012).  For  36-inch  piles  the  average 
peak  and  rms  reduction  with  use  of  the 
bubble  curtain  was  8  dB,  where  the 
averages  of  all  bubble-on  and  bubble-off 
data  were  compared.  For  48-inch  piles, 
the  average  SPL  reduction  with  use  of 
a  bubble  curtain  was  6  dB  for  average 
peak  values  and  5  dB  for  rms  values  (see 
Table  3).  To  avoid  loss  of  attenuation 
from  design  and  implementation  errors, 
the  Navy  has  required  specific  bubble 
curtain  design  specifications,  including 
testing  requirements  for  air  pressure  and 
flow  prior  to  initial  impact  hammer  use, 
and  a  requirement  for  placement  on  the 
substrate.  We  considered  TPP 
measurements  (approximately  7  dB 
overall)  and  other  monitored  projects 
(typically  at  least  8  dB  realized 
attenuation),  and  determined  that  8  dB 
may  be  the  best  estimate  of  average  SPL 
(rms)  reduction.  In  looking  at  other 
monitored  projects  prior  to  completion 
of  the  TPP,  the  Navy  determined  with 
our  concurrence  that  an  assumption  of 
10  dB  realized  attenuation  was  realistic. 
Therefore,  a  10  dB  reduction  was  used 
in  the  Navy’s  analysis  of  pile  driving 
noise  in  the  initial  environmental 
analyses  for  the  EHW-2  project,  and  the 
Navy  included  a  contract  performance 
requirement  to  achieve  a  10  dB 
reduction  during  EHW-2  pile  driving. 
The  Navy  is  currently  reviewing 
acoustical  data  from  the  first  year  of 
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EHW-2  construction  to  determine 
whether  the  contractor  successfully  met 
the  requirement.  If  the  data  show  that 
the  10  dB  assumption  is  not  consistently 
achievable,  this  assumption  will  be 
changed  to  8  dB  in  assessing  the 
potential  effects  of  pile  driving  during 
future  years  of  EHW-2  construction. 

Sound  Thresholds 

NMFS  uses  generic  sound  exposure 
thresholds  to  determine  when  an 
activity  that  produces  sound  might 
result  in  impacts  to  a  marine  mammal 
such  that  a  take  by  harassment  might 
occur.  To  date,  no  studies  have  been 
conducted  that  examine  impacts  to 
marine  mammals  from  pile  driving 
sounds  from  which  empirical  sound 
thresholds  have  been  established. 
Current  NMFS  practice  (in  relation  to 
the  MMPA)  regarding  exposure  of 
marine  mammals  to  sound  is  that 
cetaceans  and  pinnipeds  exposed  to 
impulsive  sounds  of  180  and  190  dB 
rms  or  above,  respectively,  are 
considered  to  have  been  taken  by  Level 
A  (i.e.,  injurious)  harassment. 

Behavioral  harassment  (Level  B)  is 
considered  to  have  occurred  when 
marine  mammals  are  exposed  to  sounds 
at  or  above  160  dB  rms  for  impulse 
sounds  (e.g.,  impact  pile  driving)  and 
120  dB  rms  for  continuous  sound  [e.g., 
vibratory  pile  driving),  but  below 
injurious  thresholds.  For  airborne 
sound,  pinniped  disturbance  from  haul- 
outs  has  been  documented  at  100  dB 
(unweighted)  for  pinnipeds  in  general, 
and  at  90  dB  (unweighted)  for  harbor 
seals.  NMFS  uses  these  levels  as 
guidelines  to  estimate  when  harassment 
may  occur. 


Underw'ater  Sound  Propagation 
Formula — Pile  driving  would  generate 
underwater  noise  that  potentially  could 
result  in  disturbance  to  marine 
mammals  in  the  project  area. 
Transmission  loss  (TL)  is  the  decrease 
in  acoustic  intensity  as  an  acoustic 
pressure  wave  propagates  out  from  a 
source.  TL  parameters  vary  with 
frequency,  temperature,  sea  conditions, 
current,  source  and  receiver  depth, 
water  depth,  water  chemistry,  and 
bottom  composition  and  topography. 

The  general  formula  for  underwater  TL 
is: 

TL  =  B  *  log,o(R./R2), 

Where 

Ri  =  the  distance  of  the  modeled  SPL  from 
the  driven  pile,  and 

Rt  =  the  distance  from  the  driven  pile  of  the 
initial  measurement. 

This  formula  neglects  loss  due  to 
scattering  and  absorption,  which  is 
assumed  to  be  zero  here.  The  degree  to 
which  underwater  sound  propagates 
away  from  a  sound  source  is  dependent 
on  a  variety  of  factors,  most  notably  by 
the  water  bathymetry  and  presence  or 
absence  of  reflective  or  absorptive 
conditions  including  in-water  structures 
and  sediments.  Spherical  spreading 
occurs  in  a  perfectly  unobstructed  (free- 
field)  environment  not  limited  by  depth 
or  water  surface,  resulting  in  a  6  dB 
reduction  in  sound  level  for  each 
doubling  of  distance  from  the  source 
(20*log[range]).  Cylindrical  spreading 
occurs  in  an  environment  in  which 
sound  propagation  is  bounded  by  the 
water  surface  and  sea  bottom,  resulting 
in  a  reduction  of  3  dB  in  sound  level  for 
each  doubling  of  distance  from  the 


source  (10*log[range]).  A  practical 
spreading  value  of  15  is  often  used 
under  conditions,  such  as  Hood  Canal, 
where  water  increases  with  depth  as  the 
receiver  moves  away  from  the  shoreline, 
residting  in  an  expected  propagation 
environment  that  would  lie  between 
spherical  and  cylindrical  spreading  loss 
conditions.  Practical  spreading  loss  (4.5 
dB  reduction  in  sound  level  for  each 
doubling  of  distance)  is  assumed  here. 

Underwater  Sound — The  intensity  of 
pile  driving  sounds  is  greatly  influenced 
by  factors  such  as  the  type  of  piles, 
hammers,  and  the  physical  environment 
in  which  the  activity  takes  place.  A 
large  quantity  of  literature  regarding 
SPLs  recorded  from  pile  driving  projects 
is  available  for  consideration.  In  order  to 
determine  reasonable  SPLs  and  their 
associated  effects  on  marine  mammals 
that  are  likely  to  result  from  pile  driving 
at  NBKB,  studies  with  similar  properties 
to  the  proposed  action  were  evaluated, 
including  measurements  conducted  for 
driving  of  steel  piles  at  NBKB  as  part  of 
the  TPP  (Illingworth  &  Rodkin,  Inc., 
2012).  During  the  TPP,  SPLs  from 
driving  of  24-,  36-,  and  48-in  piles  by 
impact  and  vibratory  hammers  were 
measured.  Sound  levels  associated  with 
vibratory  pile  removal  are  assumed  to  be 
the  same  as  those  during  vibratory 
installation  (Reyff,  2007) — which  is 
likely  a  conservative  assumption — and 
have  been  taken  into  consideration  in 
the  modeling  analysis.  Overall,  studies 
which  met  the  following  parameters 
were  considered:  (1)  Pile  size  and 
materials:  Steel  pipe  piles  (30-72  in 
diameter);  (2)  Hammer  machinery: 
Vibratory  and  impact  hammer;  and  (3) 
Physical  environment;  shallow  depth 
(less  than  100  ft  [30  m]). 


Table  3— Underwater  SPLS  From  Monitored  Construction  Activities  Using  Impact  Hammers 


Project  and  location 

Pile  size  and  type 

Water  depth 

Measured  SPLs 

Eagle  Hart)or  Maintenance  Fa- 

30-in  (0.8  m)  steel  pipe  pile  . 

10  m  (33  ft)  . 

192  dB  re  1  pPa  (rms)  at  10  m  (33  ft). 

cility,  WAT 

Friday  Harbor  Ferry  Terminal, 

30-in  steel  pipe  pile  . 

10  m . . 

196  dB  re  1  pPa  (rms)  at  10  m. 

WA2. 

California  3 . 

36-in  steel  pipe  pile  . 

10  m . 

193  dB  re  1  pPa  (rms)  at  10  m. 

Mukilteo  Test  Piles,  WA^  . 

36-in  steel  pipe  pile  . 

7.3  m  (24  ft) . 

195  dB  re  1  pPa  (rms)  at  10  m. 

Anacortes  Ferry,  WA®  . 

36-in  steel  pipe  pile  . 

12.8  m  (42  ft) . 

199  dB  re  1  pPa  (rms)  at  10  m. 

Carderock  Pier,  NBKB,  WA® . 

42-in  steel  pipe  pile  . 

14-22  m  (48-70  ft)  . 

195  dB  re  1  pPa  (rms)  at  10  m. 

Russian  River,  CA3  . 

48-in  steel  pipe  pile  . 

2  m  (6.6  ft)  . 

195  dB  re  1  pPa  (rms)  at  10  m. 

California  3 . 

60-in  cast-in-steel-shell . 

10  m . 

195  dB  re  1  pPa  (rms)  at  10  m. 

Richmond-San  Rafael  Bridge, 
CA3. 

66-in  steel  pipe  pile  . 

4  m  (13  ft)  . 

195  dB  re  1  pPa  (rms)  at  10  m. 

Test  Pile  Program,  NBKB^ . 

36-in  steel  pipe  pile  . 

Avg  of  mid-  and  deep-depth . 

196  dB  re  1  pPa  (rms)  at  10  m. 

Test  Pile  Program,  NBKB^ . 

48-in  steel  pipe  pile  . 

Avg  of  mid-  and  deep-depth . 

194  dB  re  1  pPa  (rms)  at  10  m. 

Sources;  ’  MacGillivray  and  Racca,  2005;  ^Laughlin,  2005;  3  Reyff,  2007;  MacGillivray,  2007;  s  Sexton,  2007;  ®Navy,  2009;  ^mingworth  & 
Rodkin,  Inc.,  2012. 


The  tables  presented  here  detail 
representative  pile  driving  SPLs  that 


have  been  recorded  from  similar 
construction  activities  in  recent  years. 


Due  to  the  similarity  of  these  actions 
and  the  Navy’s  proposed  action,  these 
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values  represent  reasonable  SPLs  which 
could  be  anticipated,  and  which  were 
used  in  the  acoustic  modeling  and 
analysis.  Table  3  represents  SPLs  that 
may  be  expected  during  pile  installation 
using  an  impact  hammer.  Table  4 
represents  SPLs  that  may  be  expected 
during  pile  installation  using  a  vibratory 
hammer.  For  impact  driving,  a  source 
value  of  195  dB  RMS  re  1  pPa  at  10  m 
was  the  average  value  reported  from  the 


listed  studies,  and  is  consistent  with 
measurements  from  the  TPP  and 
Carderock  Pier  pile  driving  projects  at 
NBKB,  which  had  similar  pile  materials 
(48-  and  42-inch  hollow  steel  piles, 
respectively),  water  depth,  and  substrate 
type  as  the  EHW— 2  project  site.  For 
vibratory  pile  driving,  the  Navy  selected 
the  most  conservative  value  (72-inch 
piles;  180  dB  rms  re  1  pPa  at  10  m) 
available  when  initially  assessing  EHW- 


2  project  impacts,  prior  to  the  first  year 
of  the  project.  Since  then,  data  from  the 
TPP  have  become  available  that 
indicate,  on  average,  a  lower  source 
level  for  vibratory  pile  driving  (172  dB 
rms  re  1  pPa  for  48-inch  steel  piles). 
However,  for  consistency  we  have 
maintained  the  initial  conservative 
assumption  regarding  source  level  for 
vibratory  driving. 


Table  4— Underwater  SPLS  From  Monitored  Construction  Activities  Using  Vibratory  Hammers 


Project  and  location 

Pile  size  and  type 

Water  depth 

Measured  SPLs 

Vashon  Terminal,  WA^  . 

Keystone  Terminal,  WA^  . 

California  3  . 

California  3  . 

California  3  . 

California  3  . 

Test  Pile  Program,  NBKB**  . 

Test  Pile  Program,  NBKB'*  . 

30-in  (0.8  m)  steel  pipe  pile  . 

30-in  steel  pipe  pile . 

36-in  steel  pipe  pile . 

36-in  steel  pipe  pile . 

72-in  steel  pipe  pile . 

72-in  steel  pipe  pile . 

36-in  steel  pipe  pile . 

48-in  steel  pipe  pile . 

6  m  . 

8  m  . 

5  m  . .' . 

5  m  . 

5  m  . 

5  m  . 

Avg  of  mid-  and  deep-depth  . 

Avg  of  mid-  and  deep-depth  . 

165  dB  re  1  pPa  (rms)  at  11  m. 
165  dB  re  1  pPa  (rms)  at  10  m. 
170  dB  re  1  pPa  (rms)  at  10  m. 
j  175  dB  re  1  pPa  (rms)  at  10  m. 

1  170  dB  re  1  pPa  (rms)  at  10  m. 

1  180  dB  re  1  pPa  (rms)  at  10  m. 

1  169  dB  re  1  pPa  (rms)  at  10  m. 

1  172  dB  re  1  pPa  (rms)  at  10  m. 

Sources:  '  Laughlin,  2010a;  ^Laughlin,  2010b;  ^Reyff,  2007;  Illingworth  &  Rodkin,  Inc.,  2012. 


As  described  previously  in  this 
document,  sound  attenuation  measures, 
including  bubble  curtains,  can  be 
employed  during  impact  pile  driving  to 
reduce  the  high  source  pressures.  For 
the  wharf  construction  project,  the  Navy 
intends  to  employ  sound  reduction 
techniques  during  impact  pile  driving, 
including  the  use  of  sound  attenuation 
systems  (e.g.,  bubble  curtain).  See 
“Proposed  Mitigation”,  later  in  this 
document,  for  more  details  on  the 
impact  reduction  and  mitigation 
measures  proposed.  The  calculations  of 
the  distances  to  the  marine  mammal 
sound  thresholds  were  calculated  for 
impact  installation  with  the  assumption 
of  a  10  dB  reduction  in  source  levels 
from  the  use  of  sound  attenuation 
devices,  and  the  Navy  used  the 
mitigated  distances  for  impact  pile 
driving  for  all  analysis  in  their 
application. 


All  calculated  distances  to  and  the 
total  area  encompassed  by  the  marine 
mammal  sound  thresholds  are  provided 
in  Table  5.  The  Navy  used  source  values 
•of  185  dB  for  impact  driving  (the  mean 
SPL  of  the  values  presented  in  Table  3, 
less  10  dB  of  sound  attenuation  from 
use  of  a  bubble  curtain  or  similar 
device)  and  180  dB  for  vibratory  driving 
(the  worst-case  value  from  Table  4). 
Under  likely  construction  scenarios,  up 
to  three  vibratory  drivers  would  operate 
simultaneously  with  one  impact  driver. 
Although  radial  distance  and  area 
associated  with  the  zone  ensonified  to 
160  dB  (the  behavioral  harassment 
threshold  for  pulsed  sounds,  such  as 
those  produced  by  impact  driving)  are 
presented  in  Table  5,  this  zone  would  be 
subsumed  by  the  120  dB  zone  produced 
by  vibratory  driving.  Thus,  behavioral 
harassment  of  marine  mammals 
associated  with  impact  driving  is  not 
considered  further  here.  Since  the  160 


dB  threshold  and  the  120  dB  threshold 
both  indicate  behavioral  harassment, 
pile  driving  effects  in  the  two  zones  are 
equivalent.  Although  such  a  day  is  not 
planned,  if  only  the  impact  driver  was 
operated  on  a  given  day,  incidental  take 
on  that  day  would  likely  be  lower  *  • 
because  the  area  ensonified  to  levels 
producing  Level  B  harassment  would  be 
smaller  (although  actual  take  would  be 
determined  by  the  numbers  of  marine 
mammals  in  the  area  on  that  day).  The 
use  of  multiple  vibratory  rigs  at  the 
same  time  would  result  in  a  small 
additive  effect  with  regard  to  produced 
SPLs;  however,  because  the  sound  field 
produced  by  vibratory  driving  would  be 
truncated  by  land  in  the  Hood  Canal,  no 
increase  in  actual  sound  field  produced 
would  occur.  There  would  be  no 
overlap  in  the  190/180-dB  sound  fields 
produced  by  rigs  operating 
simultaneously. 


Table  5— Calculated  Distance(s)  to  and  Area  Encompassed  by  Underwater  Marine  Mammal  Sound 

Thresholds  During  Pile  Installation 


Threshold 

Distance 

Area,  km^ 

Impact  driving,  pinniped  injury  (190  dB) . 

4.9  m  . 

0.0001 

Impact  driving,  cetacean  injury  (180  dB) . 

22  m  . 

0.002 

Impact  driving,  disturbance  (160  dB)2  . 

724  m  . 

1.65 

Vibratory  driving,  pinniped  injury  (190  dB)  . . . 

2.1  m  . 

<  0.0001 

Vibratory  driving,  cetacean  injury  (180  dB)  . 

10  m  . . 

0.0003 

Vibratory  driving,  disturbance  (120  dB)  . 

13,800  m3 . 

41.4 

1  SPLs  used  for  calculations  were;  185  dB  for  impact  and  180  dB  for  vibratory  driving. 

2  Area  of  160-dB  zone  presented  for  reference.  Estimated  incidental  take  calculated  on  basis  of  larger  120-dB  zone. 

3  Hood  Canal  average  width  at  site  is  2.4  km  (1.5  mi),  and  is  fetch  limited  from  N  to  S  at  20.3  km  (12.6  mi).  Calculated  range  (over  222  km)  is 
greater  than  actual  sound  propagation  through  Hood  Canal  due  to  intervening  land  masses.  13.8  km  (8.6  mi)  is  the  greatest  line-of-sight  distance 
from  pile  driving  locations  unimpeded  by  land  masses,  which  would  block  further  propagation  of  sound. 
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Hood  Canal  does  not  represent  open 
water,  or  free  field,  conditions. 
Therefore,  sounds  would  attenuate  as 
they  encounter  land  masses  or  bends  in 
the  canal.  As  a  result,  the  calculated 
distance  and  areas  of  impact  for  the  120 
dB  threshold  cannot  actually  be  attained 
at  the  project  area.  See  Figure  6-1  of  the 
Navy’s  application  for  a  depiction  of  the 
size  of  areas  in  which  each  underwater 
sound  threshold  is  predicted  to  occur  at 
the  project  area  due  to  pile  driving. 

Airborne  Sound — Pile  driving  can 
generate  airborne  sound  that  could 
potentially  result  in  disturbance  to 
marine  mammals  (specifically, 
pinnipeds)  which  are  hauled  out  or  at 
the  water’s  surface.  As  a  result,  the  Navy 
analyzed  the  potential  for  pinnipeds 


hauled  out  or  swimming  at  the  surface 
near  NBKB  to  be  exposed  to  airborne 
SPLs  that  could  result  in  Level  B 
behavioral  harassment.  NMFS  assumes 
for  purposes  of  the  MMPA  that 
behavioral  disturbance  can  occur  upon 
exposure  to  sounds  above  100  dB  re  20 
pPa  rms  (unweighted)  for  all  pinnipeds, 
except  harbor  seals.  For  harbor  seals,  the 
threshold  is  90  dB  re  20  pPa  rms 
(unweighted). 

As  was  discussed  for  underwater 
sound  from  pile  driving,  the  intensity  of 
pile  driving  sounds  is  greatly  influenced 
by  factors  such  as  the  type  of  piles, 
hammers,  and  the  physical  environment 
in  which  the  activity  takes  place.  In 
order  to  determine  reasonable  airborne 
SPLs  and  their  associated  effects  on 


marine  mammals  that  are  likely  to  result 
from  pile  driving  at  NBKB,  studies  with 
similar  properties  to  the  proposed 
action,  as  described  previously,  were 
evaluated.  Table  6  details  representative 
pile  driving  activities  that  have  occurred 
in  recent  years.  Due  to  the  similarity  of 
these  actions  and  the  Navy’s  proposed 
action,  they  represent  reasonable  SPLs- 
which  could  be  anticipated.  During  the 
TPP,  vibratory  driving  was  measured  at 
102  dB  re  20  pPa  rms  at  15  m  and 
impact  driving  at  109  dB  re  20  pPa  rms 
at  15  m.  The  values  shown  in  Table  6 
were  retained  for  impact  assessment 
because  the  value  for  impact  driving,  as 
used  in  the  combined  rig  scenario, 
results  in  a  more  conservative  ZOI  than 
does  the  TPP  measurement. 


Table  6 — Airborne  Spls  From  Similar  Construction  Activities 


Project  &  location 


Pile  size  &  type 


Water  depth 


Measured  SPLs 


Northstar  Island,  AK^  ....  42-in  (1.1  m)  steel  pipe  |  Impact .  Approximately  12  m  (40  1  97  dB  re  20  pPa  (rms)  at  160  m  (525  ft). 


Keystone  Ferry  Ter¬ 
minal,  WA3. 


30-in  (0.8  m)  steel  pipe  Vibratory  .  Approximately  9  m  (30  97  dB  re  20  pPa  (rms)  at  13  m  (40  ft). 


Sources:  Blackwell  et  al.,  2004;  Laughlin,  2010b. 


Based  on  these  values  and  the 
assumption  of  spherical  spreading  loss, 
distances  to  relevant  thresholds  and 
associated  areas  of  ensonification  under 
the  multi-rig  scenario  [i.e.,  combined 
impact  and  vibratory  driving)  are 
presented  in  Table  7.  There  are  no  haul- 
out  locations  within  these  zones,  which 
are  encompassed  by  the  zones  estimated 
for  underwater  sound.  Protective 
measures  would  be  in  place  out  to  the 
distances  calculated  for  the  underwater 


thresholds,  and  the  distances  for  the 
airborne  thresholds  would  be  covered 
fully  by  mitigation  and  monitoring 
measures  in  place  for  underwater  sound 
thresholds.  Construction  sound 
associated  with  the  project  would  not 
extend  beyond  the  buffer  zone  for 
underwater  sound  that  would  be 
established  to  protect  pinnipeds.  No 
haul-outs  or  rookeries  are  located  within 
the  airborne  harassment  radii.  See 
Figure  6-2  of  the  Navy’s  application  for 


a  depiction  of  the  size  of  areas  in  which 
each  airborne  sound  threshold  is 
predicted  to  occur  at  the  project  area 
due  to  pile  driving.  We  recognize  that 
pinnipeds  in  water  that  me  within  the 
area  of  ensonification  for  airborne  sound 
could  be  incidentally  taken  by  either 
underwater  or  airborne  sound  or  both. 
We  consider  these  incidences  of 
harassment  to  be  accounted  for  in  the 
take  estimates  for  underwater  sound. 


Table  7— Distances  to  Relevant  Sound  Thresholds  and  Areas  of  Ensonification,  Airborne  Sound 


Group 

Threshold,  re  20  pPa 
rms  (unweighted) 

Distance  to  threshold  (m) 
and  associated  area  of 
ensonification  (km^);  com¬ 
bined  rig  scenario  (worst- 
case) 

-  Hartx)r  seals  . 

California  sea  lions  . 

90  dB  . 

100  dB  . 

.  361,0.07 

114,0.005 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activity 

There  are  seven  marine  mammal 
species,  four  cetaceans  and  three 
pinnipeds,  which  may  inhabit  or  transit 
through  the  waters  nearby  NBKB  in  the 
Hood  Canal.  These  include  the  transient 
killer  whale,  harbor  porpoise,  Dali’s 
porpoise,  Steller  sea  lion,  California  sea 
lion,  harbor  seal,  and  humpback  whale 
{Megaptera  novaeangliae).  The  Steller 
sea  lion  and  humpback  whale  are  the 
only  marine  mammals  that  may  occur 


within  the  Hood  Canal  that  are  listed 
under  the  Endangered  Species  Act 
(ESA);  the  humpback  wbale  is  listed  as 
endangered  and  the  eastern  distinct 
population  segment  (DPS)  of  Steller  sea 
lion  is  listed  as  threatened.  The 
humpback  whale  is  not  typically 
present  in  Hood  Canal,  with  no 
confirmed  sightings  found  in  the 
literature  or  the  Orca  Network  database 
[http://www.orcanetwork.org/)  prior  to 
January  and  February  2012,  when  one 
individual  was  observed  repeatedly  over 
a  period  of  several  weeks.  No  sightings 


have  been  recorded  since  that  time  and 
we  consider  the  humpback  whale  to  be 
a  rare  visitor  to  Hood  Canal  at  most. 
While  the  southern  resident  killer  whale 
is  resident  to  the  inland  waters  of 
Washington  and  British  Columbia,  it  has 
not  been  observed  in  the  Hood  Canal  in 
over  18  years.  These  two  species  have 
therefore  been  excluded  from  further 
analysis. 

This  section  summarizes  the 
population  status  and  abundance  of 
these  species.  We  have  reviewed  the 
Navy’s  detailed  species  descriptions. 
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including  life  history  information,  for 
accuracy  and  completeness  and  refer  the 
reader  to  Sections  3  and  4  of  the-Navy’s 
application  instead  of  reprinting  the 


information  here.  Table  9  lists  the 
marine  mammal  species  with  expected 
potential  for  occurrence  in  the  vicinity 
of  NBKB  during  the  project  timeframe. 


The  following  information  is 
summarized  largely  from  NMFS  Stock 
Assessment  Reports. 


Table  8— Marine  Mammals  Present  in  the  Hcx)d  Canal  in  the  Vicinity  of  NBKB 


Species 

Stock  abundance^ 

'  (CV,  N„j„) 

Relative  occurrence  in  Hood 
Canal 

Season  of 
occurrence 

Steller  sea  lion  Eastern  U.S.  DPS 

58,334-72,2232  . 

Seasonal;  Occasional . 

Fall  to  late  spring  (Oct  to  May). 

California  sea  lion  U.S.  Stock . 

296,750  (n/a,  153,337)  . 

Seasonal;  Common  . 

Fall  to  late  spring  (Aug  to  early 
June). 

Harbor  seal  WA  inland  waters 
stock. 

14,6122  (0.15,  12,844)  . 

Common  . 

Year-round;  resident  species  in 
Hood  Canal. 

Killer  whale  West  Coast  transient 
stock. 

354  (n/a)  . 

Rare  . : . 

Year-round  (but  last  observed  in 
2005). 

Dali’s  porpoise  CA/OFVWA  stock  .. 

42,000  (0.33,  32,106)  . 

Rare  . 

Year-round  (but  last  observed  in 
2008) 

Harbor  porpoise  WA  inland  waters 
stock. 

10,682  . 

(0.38,  7,841)  . 

Possible  regular  to  occasional 
presence. 

Year-round. 

1  NMFS  marine  mammal  stock  assessment  reports  at;  http://www.nmfs.noaa.gov/pr/sars/species.htm.  CV  is  coefficient  of  variation;  N^in  is  the 
minimum  estimate  of  stock  abundance. 

This  abundance  estimate  is  greater  than  eight  years  old  and  is  therefore  not  considered  current. 


Steller  Sea  Lion 

Steller  sea  lions  are  distributed 
mainly  around  the  coasts  to  the  outer 
continental  shelf  along  the  North  Pacific 
rim  from  northern  Hokkaido,  Japan 
through  the  Kuril  Islands  and  Okhotsk 
Sea,  Aleutian  Islands  and  central  Bering 
Sea,  southern  coast  of  Alaska  and  south 
to  California.  Based  on  distribution, 
population  response,  phenotypic,  and 
genotypic  data,  two  separate  stocks  of 
Steller  sea  lions  are  recognized  within 
U.S.  waters,  with  the  population 
divided  into  western  and  eastern 
distinct  population  segments  (DPSs)  at 
144°  W  (Cape  Suckling,  Alaska) 
(Loughlin,  1997).  The  eastern  DPS 
extends  from  California  to  Alaska, 
including  the  Gulf  of  Alaska,  and  is  the 
only  stock  that  may  occur  in  the  Hood 
Canal. 

Steller  sea  lions  were  listed  as 
threatened  range-wide  under  the  ESA  in 
1990.  After  division  into  two  stocks,  the 
western  stock  was  listed  as  endangered 
in  1997,  while  the  eastern  stock 
remained  classified  as  threatened. 

NMFS  proposed  on  April  18,  2012,  that 
the  eastern  stock  is  recovered  and 
should  be  delisted.  Pending  a  final 
decision  on  that  proposal,  the  stock 
remains  designated  as  depleted  under 
the  MMPA  by  default  due  to  its 
threatened  status  under  the  ESA. 
However,  the  minimum  estimated 
annual  level  of  human-caused  mortality 
(59.1)  is  significantly  less  than  the 
calculated  potential  biological  removal 
(PBR)  of  2,378  animals.  The  stock  has 
shown  a  consistent,  long-term  rate  of 
increase,  which  may  indicate  that  it  is 
reaching  optimum  sustainable 
population  (OSP)  size  (Allen  and 
Angliss,  2013). 


The  most  recent  population  estimate 
for  the  eastern  stock  is  estimated  to  be 
within  the  range  58,334  to  72,223  (Allen 
and  Angliss,  2013).  Calkins  and  Pitcher 
(1982)  and  Pitcher  et  al.,  (2007) 
concluded  that  the  total  Steller  sea  lion 
population  could  be  estimated  by 
multiplying  pup  counts  by  a  factor 
based  on  the  birth  rate,  sex  and  age 
structure,  and  growth  rate  of  the 
population.  This  range  is  determined  by 
multiplying  the  most  recent  pup  counts 
available  by  region,  from  2006  (British 
Columbia)  and  2009  (U.S.),  by  pup 
multipliers  of  either  4.2  or  5.2  (Pitcher 
et  al.,  2007).  The  pup  multipliers  varied 
depending  on  the  vital  rate  parameter 
that  resulted  in  the  growth  rate:  As  low 
as  4.2  if  it  were  due  to  high  fecundity, 
and  as  high  as  5.2  if  it  were  due  to  low 
juvenile  mortality.  These  are  not 
minimum  population  estimates,  since 
they  are  extrapolated  from  pup  counts 
from  photographs  taken  in  2006—2009, 
and  demographic  parameters  are' 
estimated  for  an  increasing  population. 
The  minimum  population,  which  is 
estimated  at  52,847  individuals,  was 
calculated  by  adding  the  most  recent 
non-pup  and  pup  counts  from  all  sites 
surveyed;  this  estimate  is  not  corrected 
for  animals  at  sea.  The  most  recent 
minimum  count  for  Steller  sea  lions  in 
Washington  was  516  in  2001  (Pitcher  et 
al.,  2007). 

The  abundance  of  the  Eastern  DPS  of 
Steller  sea  lions  is  increasing 
throughout  the  northern  portion  of  its 
range  (Southeast  Alaska  and  British 
Columbia;  Merrick  et  al.,  1992;  Sease  et 
al.,  2001;  Olesiuk  and  Trites,  2003; 
Olesiuk,  2008;  NMFS,  2008),  and  stable 
or  increasing  slowly  in  the  central 
portion  (Oregon  through  central 


California;  NMFS,  2008).  In  the 
southern  end  of  its  range  (Channel 
Islands  in  southern  California;  LeBoeuf 
et  al.,  1991),  it  has  declined  significantly 
since  the  late  1930s,  and  several 
rookeries  and  haul-outs  have  been 
abandoned.  Changes  in  ocean 
conditions  (e.g.,  warmer  temperatures) 
may  be  contributing  to  habitat  changes 
that  favor  California  sea  lions  over 
Steller  sea  lions  in  the  southern  portion 
of  the  Steller’s  range  (NMFS,  2008). 
Between  the  1970s  and  2002,  the 
average  annual  population  growth  rate 
of  eastern  Steller  sea  lions  was  3.1 
percent  (Pitcher  et  al.,  2007).  Pitcher  et 
al.  (2007)  concluded  this  rate  did  not 
represent  a  maximum  rate  of  increase, 
though,  and  the  maximum  theoretical 
net  productivity  rate  for  pinnipeds  (12 
percent)  is  considered  appropriate 
(Allen  and  Angliss,  2013). 

Data  from  2005-10  show  a  total  mean 
annual  mortality  rate  of  5.71  (CV  =  0.23) 
sea  lions  per  year  from  observed 
fisheries  and  11.25  reported  takes  per 
year  that  could  not  be  assigned  to 
specific  fisheries,  for  a  total  from  all 
fisheries  of  17  eastern  Steller  sea  lions 
(Allen  and  Angliss,  2013).  In  addition, 
opportunistic  observations  and 
stranding  data  indicate  that  an 
additional  28.8  animals  are  killed  or 
seriously  injured  each  year  through 
interaction  with  commercial  and 
recreational  troll  fisheries  and  by 
entanglement.  For  the  most  recent  years 
from  which  data  are  available  (2004- 
08),  11.9  animals  were  taken  per  year  by 
subsistence  harvest  in  Alaska.  Sea  lion 
deaths  are  also  known  to  occur  because 
of  illegal  shooting,  vessel  strikes,  or 
capture  in  research  gear  and  other  traps, 
totaling  1.4  animals  per  year  from  2006- 
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10.  The  total  annual  human-caused 
mortality  is  a  minimum  estimate 
because  takes  via  fisheries  interactions 
and  subsistence  harvest  in  Canada  are 
poorly  known,  although  are  believed  to 
be  small. 

The  eastern  stock  breeds  in  rookeries 
located  in  southeast  Alaska,  British 
Columbia,  Oregon,  and  California.  There 
are  no  known  breeding  rookeries  in 
Washington  (Allen  and  Angliss,  2013) 
but  eastern  stock  Steller  sea  lions  are 
present  year-round  along  the  outer  coast 
of  Washington,  including  immature 
animals  or  non-breeding  adults  of  both 
sexes.  In  Washington,  Steller  sea  lions 
primarily  occur  at  haul-out  sites  along 
the  outer  coast  from  the  Columbia  River 
to  Cape  Flattery  and  in  inland  waters 
sites  along  the  Vancouver  Island 
coastline  of  the  Strait  of  Juan  de  Fuca 
(Jeffries  et  al.,  2000;  COSEWIC,  2003; 
Olesiuk,  2008).  Numbers  vary 
seasonally  in  Washington  waters  with 
peak  numbers  present  during  the  fall 
and  winter  months  (Jeffries  et  al.,  2000). 
At  NBKB,  Steller  sea  lions  have  been 
observed  hauled  out  on  submarines  at 
Delta  Pier  on  several  occasions  during 
fall  through  spring  months,  beginning  in 
2008,  with  up  to  six  individuals 
observed. 

Harbor  Seal 

Harbor  seals  inhabit  coastal  and 
estuarine  waters  and  shoreline  areas  of 
the  northern  hemisphere  from  temperate 
to  polar  regions.  The  eastern  North 
Pacific  subspecies  is  found  from  Baja 
California  north  to  the  Aleutian  Islands 
and  into  the  Bering  Sea.  Multiple  lines 
of  evidence  support  the  existence  of 
geographic  structure  among  harbor  seal 
populations  from  California  to  Alaska 
(Carretta  et  al.,  2011).  However,  because 
stock  boundaries  are  difficult  to 
meaningfully  draw  from  a  biological 
perspective,  three  separate  harbor  seal 
stocks  are  recognized  for  management 
purposes  along  the  west  coast  of  the 
continental  U.S.:  (1)  Inland  waters  of 
Washington  (including  Hood  Canal, 
Puget  Sound,  and  the  Strait  of  Juan  de 
Fuca  out  to  Cape  Flattery),  (2)  outer 
coast  of  Oregon  and  Washington,  and  (3) 
California  (Carretta  et  al.,  2011). 

Multiple  stocks  are  recognized  in 
Alaska.  Samples  from  Washington, 
Oregon,  and  California  demonstrate  a 
high  level  of  genetic  diversity  and 
indicate  that  the  harbor  seals  of 
Washington  inland  waters  possess 
unique  haplotypes  not  found  in  seals 
from  the  coasts  of  Washington,  Oregon, 
and  California  (Lamont  et  al.,  1996). 
Only  the  Washington  inland  waters 
stock  may  be  found  in  the  project  area. 

Washington  inland  waters  harbor 
seals  are  not  protected  under  the  ESA  or 


listed  as  depleted  under  the  MMPA. 
Because  there  is  no  current  abundance 
estimate  for  this  stock,  there  is  no 
current  estimate  of  potential  biological 
removal  (PBR).  However,  because 
annual  human-caused  mortality  (13)  is 
significantly  less  than  the  previously 
calculated  PBR  (771)  the  stock  is  not 
considered  strategic  under  the  MMPA. 
The  stock  is  considered  to  be  within  its 
optimum  sustainable  population  (OSP) 
level. 

The  best  abundance  estimate  of  the 
Washington  inland  waters  stock  of 
harbor  Seals  is  14,612  (CV  =  0.15)  and 
the  minimum  population  size  of  this 
stock  is  12,884  individuals  (Carretta  et 
al.,  2011).  Aerial  surveys  of  harbor  seals 
in  Washington  were  conducted  during 
the  pupping  season  in  1999,  during 
which  time  the  total  numbers  of  hauled- 
out  seals  (including  pups)  were  counted' 
(Jeffries  et  al.,  2003).  Radio-tagging 
studies  conducted  at  six  locations 
collected  information  on  harbor  seal 
haul-out  patterns  in  1991-92,  resulting 
in  a  correction  factor  of  1.53  (CV  = 

0.065)  to  account  for  animals  in  the 
water  which  are  missed  during  the 
aerial  surveys  (Huber  et  al.,  2001), 
which,  coupled  with  the  aerial  survey 
counts,  provides  the  abundance 
estimate.  Because  the  estimate  is  greater 
than  eight  years  old,  NMFS  does  not 
consider  it  current.  How'ever,  it  does 
represent  the  best  available  information 
regarding  stock  abundance.  Harbor  seal 
counts  in  Washington  State  increased  at 
an  annual  rate  of  ten  percent  from  1991- 
96  (Jeffries  et  al.,  1997).  However,  a 
logistic  model  fit  to  abundance  data 
from  1978-99  resulted  in  an  estimated 
maximum  net  productivity  rate  of  12.6 
percent  (95%  Cl  =  9.4-18.7%)  and  the 
population  is  thought  to  be  stable 
(Jeffries  et  al.,  2003). 

Historical  levels  of  harbor  seal 
abundance  in  Washington  are  unknown. 
The  population  was  apparently  greatly 
reduced  during  the  1940s  and  1950s  due 
to  a  state-financed  bounty  program  and 
remained  low  during  the  1970s  before 
rebounding  to  current  levels  (Carretta  et 
al.,  2011).  Data  from  2004-08  indicate 
that  a  minimum  of  3.8  harbor  seals  are 
killed  annually  in  Washington  inland 
waters  commercial  fisheries  (Carretta  et 
al.,  2011).  Animals  captured  east  of 
Cape  Flattery  are  assumed  to  belong  to 
this  stock.  The  estimate  is  considered  a 
minimum  because  there  are  likely 
additional  animals  killed  in  unobserved 
fisheries  and  because  not  all  animals 
stranding  as  a  result  of  fisheries 
interactions  are  likely  to  be  recorded. 
Another  9.2  harbor  seals  per  year  are 
estimated  to  be  killed  as  a  result  of 
various  non-fisheries  human 
interactions  (Carretta  et  al.,  2011).  Tribal 


subsistence  takes  of  this  stock  may 
occur,  but  no  data  on  recent  takes  are 
available. 

Harbor  seals  are  the  most  abundant 
marine  mammal  in  Hood  Canal,  where 
they  can  occur  anywhere  year-round, 
and  are  the  only  pinniped  that  breeds  in 
inland  Washington  waters  and  the  only 
species  of  marine  mammal  that  is 
considered  resident  in  the  Hood  Canal 
(Jeffries  et  al.,  2003).  They  are  year- 
round,  non-migratory  residents,  pup 
(i.e.,  give  birth)  in  Hood  Canal,  and  the 
population  is  considered  closed, 
meaning  that  they  do  not  have  much 
movement  outside  of  Hood  Canal 
(London,  2006).  Surveys  in  the  Hood 
Canal  from  the  mid-1970s  to  2000  show 
a  fairly  stable  population  between  600- 
1,200  seals,  and  the  abundance  of 
harbor  seals  in  Hood  Canal  has  likely 
stabilized  St  its  carrying  capacity  of 
approximately  1,000  seals  (Jeffries  et  al., 
2003). 

Harbor  seals  were  consistently  sighted 
during  Navy  surveys  and  were  found  in 
all  marine  habitats  including  nearshore 
waters  and  deeper  water,  and  have  been 
observed  hauled  out  on  manmade 
objects  such  as  buoys.  Harbor  seals  were 
commonly  observed  in  the  water  during 
monitoring  conducted  for  other  projects 
at  NBKB  in  2011.  During  most  of  the 
year,  all  age  and  sex  classes  (except 
newborn  pups)  could  occur  in  the 
project  area  throughout  the  period  of 
construction  activity.  Since  there  are  no 
known  pupping  sites  in  the  vicinity  of 
the  project  area,  harbor  seal  neonates 
would  not  generallybe  expected  to  be 
present  during  pile  driving.  Otherwise, 
during  most  of  the  year,  all  age  and  sex 
classes  could  occur  in  the  project  area 
throughout  the  period  of  construction 
activity.  Harbor  seal  numbers  increase 
from  January  through  April  and  then 
decrease  from  May  through  August  as 
the  harbor  seals  move  to  adjacent  bays 
on  the  outer  coast  of  Washington  for  the 
pupping  season.  From  April  through 
mid-July,  female  harbor  seals  haul  out 
on  the  outer  coast  of  Washington  at 
pupping  sites  to  give  hirth.  The  main 
haul-out  locations  for  harbor  seals  in 
Hood  Canal  are  located  on  river  delta 
and  tidal  exposed  areas,  with  the  closest 
haul-out  to  the  project  area  being 
approximately  ten  miles  (16  km) 
southwest  of  NBKB  at  Dosewallips  River 
mouth,  outside  the  potential  area  of 
effect  for  this  project  (London,  2006;  see 
Figure  4-1  of  the  Navy’s  application). 

California  Sea  Lion 

California  sea  lions  range  from  the 
Gulf  of  California  north  to  the  Gulf  of 
Alaska,  with  breeding  areas  located  in 
the  Gulf  of  California,  western  Baja 
California,  and  southern  California.  Five 
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genetically  distinct  geographic 
populations  have  been  identified:  (1) 
Pacific  Temperate,  (2)  Pacific 
Subtropical,  (3)  Southern  Gulf  of 
California,  (4)  Central  Gulf  of  California 
and  (5)  Northern  Gulf  of  California 
(Schramm  et  al.,  2009).  Rookeries  for 
the  Pacific  Temperate  population  are 
found  within  U.S.  waters  and  just  south 
of  the  U.S. -Mexico  border,  and  animals 
belonging  to  this  population  may  be 
found  from  the  Gulf  of  Alaska  to 
Mexican  waters  off  Baja  California.  For 
management  purposes,  a  stock  of 
California  sea  lions  comprising  those 
animals  at  rookeries  within  the  U.S.  is 
defined  (j.e.,  the  U.S.  stock  of  California 
sea  lions)  (Carretta  et  al.,  2011).  Pup 
production  at  the  Coronadcr  Islands 
rookery  in  Mexican  waters  is  considered 
an  insignificant  contribution  to  the 
overall  size  of  the  Pacific  Temperate 
population  (Lowry  and  Maravilla- 
Chavez,  2005). 

'California  sea  lions  are  not  protected 
under  the  ESA  or  listed  as  depleted 
under  the  MMPA.  Total  annual  human- 
caused  mortality  (at  least  ^1)  is 
substantially  less  than  the  potential 
biological  removal  (PBR,  estimated  at 
9,200  per  year);  therefore,  California  sea 
lions  are  not  ccmsidered  a  strategic  stock 
under  the  MMPA.  There  are  indications 
that  the  California  sea  lion  may  have 
reached  or  is  approaching  carrying 
capacity,  although  more  data  are  needed 
to  confirm  that  leveling  in  growth 
persists  (Carretta  et  al.,  2011). 

The  best  abundance  estimate  of  the 
U.S.  stock  of  California  sea  lions  is 
296,750  and  the  minimum  population 
size  of  this  stock  is  153,337  individuals 
(Carretta  et  al.,  2011).  The  entire 
population  cannot  be  counted  because 
all  age  and  sex  classes  are  never  ashore 
at  the  same  time;  therefore,  the  best 
abundance  estimate  is  determined  from 
the  number  of  births  and  the  proportion 
of  pups  in  the  population,  with 
censuses  conducted  in  July  after  all 
pups  have  been  born.  Specifically,  the 
pup  count  for  rookeries  in  southern 
California  from  2008  was  adjusted  for 
pre-census  mortality  and  then 
multiplied  by  the  inverse  of  the  fraction 
of  newborn  pups  in  the  population 
(Carretta  et  al.,  2011).  The  minimum 
population  size  was  determined  from 
counts  of  all  age  and  sex  classes  that 
were  ashore  at  all  the  major  rookeries 
and  haul-out  sites  in  southern  and 
central  California  during  the  2007 
breeding  season,  including  all  California 
sea  lions  counted  during  the  July  2007 
census  at  the  Channel  Islands  in 
southern  California  and  at  haul-out  sites 
located  between  Point  Conception  and 
Point  Reyes,  California  (Carretta  et  al., 
2011).  An  additional  unknown  number 


of  California  sea  lions  are  at  sea  or 
hauled  out  at  locations  that  were  not 
censused  and  are  not  accounted  for  in 
the  minimum  population  size. 

Trends  in  pup  counts  from  1975 
through  2008  have  been  assessed  for 
four  rookeries  in  southern  California 
and  for  haul-outs  in  central  and 
northern  California.  During  this  time 
period  counts  of  pups  increased  at  an 
annual  rate  of  5.4  percent,  excluding  six 
El  Nino  years  when  pup  production 
declined  dramatically  before  quickly 
rebounding  (Carretta  et  al.,  2011).  The 
maximum  population  growth  rate  was 
9.2  percent  when  pup  counts  from  the 
El  Nino  years  were  removed.  However, 
the  apparent  growth  rate  from  the 
population  trajectory  underestimates  the 
intrinsic  growth  rate  because  it  does  not 
consider  human-caused  mortality 
occurring  during  the  time  series;  the 
default  maximum  net  productivity  rate 
for  pinnipeds  (12  percent  per  year)  is 
considered  appropriate  for  California 
sea  lions  (Carretta  et  al.,  2011). 

Historic  exploitation  of  California  sea 
lions  include  harvest  for  food  by  Native 
Americans  in  pre-hi.storic  times  and  for 
oil  and  hides  in  the  mid-1800s,  as  well 
as  exploitation  for  a  variety  of  reasons 
more  recently  (Carretta  et  al.,  2011). 
There  are  few  historical  records  to 
document  the  effects  of  such 
exploitation  on  sea  lion  abundance 
(Lowry  et  al.,  1992).  Data  from  2003-09 
indicate  that  a  minimum  of  337  (CV  = 
0.56)  California  sea  lions  are  killed 
annually  in  commercial  fisheries.  In 
addition,  a  summary  of  stranding 
database  records  for  2005-09  shows  an 
annual  average  of  65  such  events,  which 
is  likely  a  gross  underestimate  because 
most  carcasses  are  not  recovered. 
California  sea  lions  may  also  be 
removed  because  of  predation  on 
endangered  salmonids  (17  per  year, 
2008-10)  or  incidentally  captured 
during  scientific  research  (3  per  year, 
2005-09)  (Carretta  et  al.,  2011).  Sea  lion 
mortality  has  also  been  linked  to  the 
algal-produced  neurotoxin  domoic  acid 
(Scholin  et  al.,  2000).  There  is  currently 
an  Unusual  Mortality  Event  (UME) 
declaration  in  effect  for  California  sea 
lions.  Future  mortality  may  be  expected 
to  occur,  due  to  the  sporadic  occurrence 
of  such  harmful  algal  blooms.  Beginning 
in  January  2013,  elevated  strandings  of 
California  sea  lion  pups  have  been 
observed  in  Southern  California,  with 
live  sea  lion  strandings  nearly  three 
times  higher  than  the  historical  average. 
The  causes  of  this  UME  are  under 
investigation  [http:// 
www.nmfs. noaa.gov/pr/he.alth/mmume/ 
californiasealions201 3.htm;  accessed 
April  10,  2013). 


An  estimated  3,000  to  5,000  California 
sea  lions  migrate  northward  along  the 
coast  to  central  and  northern  California, 
Oregon,  Washington,  and  Vancouver 
Island  during  the  non-breeding  season 
from  September  to  May  (Jeffries  et  al., 
2000)  and  return  south  the  following 
spring  (Mate,  1975;  Bonnell  et  al.,  1983). 
Peak  numbers  of  up  to  1,000  California 
sea  lions  occur  in  Puget  Sound 
(including  Hood  Canal)  during  this  time 
period  (Jeffries  et  al.,  2000). 

California  sea  lions  are  present  in 
Hood  Canal  during  much  of  the  year 
with  the  exception  of  mid-June  through 
August,  and  occur  regularly  at  NBKB,  as 
observed  during  Navy  waterfront 
surveys  conducted  from  April  2008 
through  June  2010  (Navy,  2010).  They 
are  known  to  utilize  a  diversity  of  man¬ 
made  structures  for  hauling  out 
(Riedman,  1990)  and,  although  there  are 
no  regular  California  sea  lion  haul-outs 
known  within  the  Hood  Canal  (Jeffries 
et  al.,  2000),  they  are  frequently 
observed  hauled  out  at  several 
opportune  areas  at  NBKB  (e.g., 
submarines,  floating  security  fence, 
barges).  As  many  as  81  California  sea 
lions  have  been  observed  hauled  out  on 
a  single  day  at  NBKB  (Agness  and 
Tannenbaum,  2009a;  Tannenbaum.ef 
al.,  2009a;  Navy,  2011).  All  documented 
instances  of  California  sea  lions  hauling 
out  at  NBKB  have  been  on  submarines 
docked  at  Delta  Pier,  approximately  0.85 
mi  north  of  Service  Pier,  and  on 
pontoons  of  the  security  fence. 

California  sea  lions  have  also  been 
observed  swimming  near  the  Explosives 
Handling  Wharf  on  several  occasions, 
approximately  1.85  mi  north  of  Service 
Pier  (Tannenbaum  et  al.  2009;  Navy 
2010),  and  likely  forage  in  both 
nearshore  and  inland  marine  deeper 
water  habitats  in  the  vicinity. 

Killer  Whale 

Killer  whales  are  one  of  the  most 
cosmopolitan  marine  mammals,  found 
in  all  oceans  with  no  apparent 
restrictions  on  temperature  or  depth, 
although  they  do  occur  at  higher 
densities  in  colder,  more  productive 
waters  at  high  latitudes  and  are  more 
common  in  nearshore  waters 
(Leatherwood  and  Dahlheim,  1978; 
Forney  and  Wade,  2006;  Allen  and 
Angliss,  2011).  Killer  whales  are  found 
throughout  the  North  Pacific,  including 
the  entire  Alaska  coast,  in  British 
Columbia  and  Washington  inland 
waterways,  and  along  the  outer  coasts  of 
Washington,  Oregon,  and  California.  On 
the  basis  of  differences  in  morphology, 
ecology,  genetics,  and  behavior, 
populations  of  killer  whales  have 
largely  been  classified  as  “resident’’, 
“transient”,  or  “offshore”  [e.g.. 
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Dahlheim  et  al.,  2008).  Several  studies 
have  also  provided  evidence  that  these 
ecotypes  are  genetically  distinct,  and 
that  further  genetic  differentiation  is 
present  between  subpopulations  of  the 
resident  and  transient  ecotypes  [e.g., 
Barrett-Lennard,  2000).  The  taxonomy 
of  killer  whales  is  unresolved,  with 
expert  opinion  generally  following  one 
of  two  lines:  killer  whales  are  either  (1) 
a  single  highly  variable  species,  with 
locally  differentiated  ecotypes 
representing  recently  evolved  and 
relatively  ephemeral  forms  not 
deserving  species  status,  or  (2)  multiple 
species,  supported  by  the  congruence  of 
several  lines  of  evidence  for  the 
distinctness  of  sympatrically  occurring 
forms  (Krahn  et  al.,  2004).  Resident  and 
transient  whales  are  currently 
considered  to  be  unnamed  subspecies 
(Committee  on  Taxonomy,  2011). 

The  resident  and  transient 
populations  have  been  divided  further 
into  different  subpopulations  on  the 
basis  of  genetic  analyses,  distribution, 
and  other  factors.  Recognized  stocks  in 
the  North  Pacific  include  Alaska 
Residents,  Northern  Residents,  Southern 
Residents,  Gulf  of  Alaska,  Aleutian 
Islands,  and  Bering  Sea  Transients,  and 
West  Coast  Transients,  along  with  a 
single  offshore  stock.  West  Coast 
Transient  killer  whales,  which  occur 
from  California  through  southeastern 
Alaska,  are  the  only  type  expected  to 
potentially  occur  in  the  project  area. 

West  Coast  Transient  killer  whales  are 
not  protected  under  the  ESA  or  listed  as 
depleted  under  the  MMPA.  The 
estimated  annual  level  of  human-caused 
mortality  (0)  does  not  exceed  the 
calculated  PBR  (3.5);  therefore,  West 
Coast  Transient  killer  whales  are  not 
considered  a  strategic  stock  under  the 
MMPA.  It  is  thought  that  the  stock  grew 
rapidly  from  the  mid-1970s  to  mid- 
1990s  as  a  result  of  a  combination  of 
high  birth  rate,  survival,  as  well  as 
greater  immigration  of  animals  into  the 
nearshore  study  area  (DFO,  2009).  The 
rapid  growth  of  the  population  during 
this  period  coincided  with  a  dramatic 
increase  in  the  abundance  of  the  whales’ 
primary  prey,  harbor  seals,  in  nearshore 
waters.  Population  growth  began 
slowing  in  the  mid-1990s  and  has 
continued  to  slow  in  recent  years  (DFO, 
2009).  Population  trends  and  status  of 
this  stock  relative  to  its  OSP  level  are 
currently  unknown,  as  is  the  actual 
maximum  productivity  rate.  Analyses  in 
DFO  (2009)  estimated  a  rate  of  increase 
of  about  six  percent  per  year  from  1975 
to  2006,  but  this  included  recruitment  of 
non-calf  whales  into  the  population. 

The  default  maximum  net  grovidh  rate 
for  cetaceans  (4  percent)  is  considered 


appropriate  pending  additional 
information  (Carretta  et  al.,  2011). 

The  West  Coast  transient  stock  is  a 
trans-boundary  stock,  with  minimum 
counts  for  the  population  of  transient 
killer  whales  coming  from  various 
photographic  datasets.  Combining  these 
counts  of  cataloged  transient  whales 
gives  an  abundance  estimate  of  354 
individuals  for  the  West  Coast  transient 
stock  (Allen  and  Angliss,  2011). 
Although  this  direct  count  of 
individually  identifiable  animals  does 
not  necessarily  represent  the  number  of 
live  animals,  it  is  considered  a 
conservative  minimum  estimate  (Allen 
and  Angliss,  2011).  However,  the 
number  in  Washington  waters  at  any 
one  time  is  probably  fewer  than  twenty 
individuals  (Wiles,  2004).  The  West 
Coast  transient  killer  whale  stock  is  not 
designated  as  depleted  under  the 
MMPA  or  listed  under  the  ESA.  The 
estimated  annual  level  of  human-caused 
mortality  and  serious  injury  does  not 
exceed  the  PBR.  Therefore,  the  West 
Coast  Transient  stock  of  killer  whales  is 
not  classified  as  a  strategic  stock. 

The  estimated  minimum  mortality 
rate  incidental  to  U.S.  commercial 
fisheries  is  zero  animals  per  year  (Allen 
and  Angliss,  2011).  However,  this  could 
represent  an  underestimate  as  regards 
total  fisheries-related  mortality  due  to  a 
lack  of  data  concerning  marine  mammal 
interactions  in  Canadian  commercial 
fisheries  known  to  have  potential  for 
interaction  with  killer  whales.  Any  such 
interactions  are  thought  to  be  few  in 
number  (Allen  and  Angliss,  2011). 

Other  mortality,  as  a  result  of  shootings 
or  ship  strikes,  has  been  of  concern  in 
the  past.  However,  no  ship  strikes  have 
been  reported  for  this  stock,  and 
shooting  of  transients  is  thought  to  be 
minimal  because  their  diet  is  based  on 
marine  mammals  rather  than  fish.  There 
are  no  reports  of  a  subsistence  harvest 
of  killer  whales  in  Alaska  or  Canada. 

Transient  occurrence  in  inland  waters 
appears  to  peak  during  August  and 
September  which  is  the  peak  time  for 
harbor  seal  pupping,  weaning,  and  post- 
weaning  (Baird  and  Dill,  1995).  fii  2003 
and  2005,  small  groups  of  transient 
killer  whales  (eleven  and  six 
individuals,  respectively)  were  present 
in  Hood  Canal  for  significant  periods  of 
time  (59  and  172  days,  respectively) 
between  the  months  of  January  and  July. 
While  present,  the  whales  preyed  on 
harbor  seals  in  the  subtidal  zone  of  the 
nearshore  marine  and  inland  marine 
deeper  water  habitats  (London,  2006). 

Dali’s  Porpoise 

Dali’s  porpoises  are  endemic  to 
temperate  waters  of  the  North  Pacific, 
typically  in  deeper  waters  between  30- 


62°  N,  and  are  found  from  northern  Baja 
California  to  the  northern  Befing'Sea. 
Stock  structure  for  Dali’s  porpoises  is 
not  well  known;  because  there  are  no 
cooperative  management  agreements 
with  Mexico  or  Canada  for  fisheries 
which  may  take  this  species,  Dali’s 
porpoises  are  divided  for  management 
purposes  into  two  discrete, 
noncontiguous  areas:  (1)  waters  off 
California,  Oregon,  and  Washington, 
and  (2)  Alaskan  waters  (Carretta  et  al., 
2011).  Only  individuals  firom  the  CA/ 
OR/WA  stock  may  occur  within  the 
project  area. 

Dali’s  porpoises  are  not  protected 
under  the  ESA  or  listed  as  depleted 
under  the  MMPA.  The  minimum 
estimate  of  annual  human-caused 
mortality  (0.4)  is  substantially  less  than 
the  calculated  PBR  (257);  therefore,  , 
Dali’s  porpoises  are  not  considered  a 
strategic  stock  under  the  MMPA.  The 
status  of  Dali’s  porpoises  in  California, 
Oregon  and  Washington  relative  to  OSP 
is  not  known  (Carretta  et  al.,  2011). 

Dali’s  porpoise  distribution  on  the 
U.S.  west  coast  is  highly  variable 
between  years  and  appears  to  be 
affected  by  oceanographic  conditions 
(Forney  and  Barlow,  1998);  animals  may 
spend  more  or  less  time  outside  of  U.S. 
waters  as  oceanographic  conditions 
change.  Therefore,  a  multi-year  average 
of  2005  and  2008  summer/autumn 
vessel-based  line  transect  surveys  of 
California,  Oregon,  and  Washington 
waters  was  used  to  estimate  a  besi 
abundance  of  42,000  (CV  =  0.33) 
animals  (Forney,  2007;  Barlow,  2010). 
The  minimum  population  is  considered 
to  be  32,106  animals.  Dali’s  porpoises 
also  occur  in  the  inland  waters  of 
Washington,  but  the  most  recent 
estimate  was  obtained  in  1996  (900 
animals;  CV  =  0.40;  Calambokidis  et  al., 
1997)  and  is  not  included  in  the  overall 
estimate  of  abundance  for  this  stock. 
Because  distribution  and  abundance  of 
this  stock  is  so  variable,  population 
trends  are  not  available  (Carretta  et  al., 
2011).  No  information  is  available 
regarding  productivity  rates,  and  the 
default  maximum  net  growth  rate  for 
cetaceans  (4  percent)  is  considered 
appropriate  (Carretta  et  al.,  2011). 

Data  from  2002-08,  from  all  fisheries 
for  which  mortality  data  are  available, 
indicate  that  a  minimum  of  0.4  animals 
are  killed  per  year  (Carretta  et  al.,  2011). 
Species-specific  information  is  not 
available  for  Mexican  fisheries,  which 
could  be  an  additional  source  of 
mortality  for  animals  beyond  the  stock 
boundaries  delineated  for  management 
purposes.  No  other  sources  of  human- 
caused  mortality  are  known. 

In  Washington,  Dali’s  porpoises  are 
most  abundant  in  offshore  waters  where 
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they  are  year-round  residents,  although 
interannual  distribution  is  highly 
variable  (Green  et  al.,  1992).  Dali’s 
porpoises  are  observed  throughout  the 
year  in  the  Puget  Sound  north  of  Seattle, 
are  seen  occasionally  in  southern  Puget 
Sound,  and  may  also  occasionally  occur 
in  Hood  Canal.  However,  only  a  single 
Dali’s  porpoise  has  been  observed  at 
NBKB,  in  deeper  water  during  a  2008 
summer  survey  (Tannenbaum  et  al., 
2009a). 

Harbor  Porpoise 

Harbor  porpoises  are  found  primarily 
in  inshore  and  relatively  shallow  coastal 
waters  (<  100  m)  from  Point  Barrow  to 
Point  Conception.  Various  genetic 
analyses  and  investigation  of  pollutant 
loads  indicate  a  low  mixing  rate  for 
harbor  porpoise  along  the  west  coast  of 
North  America  and  likely  fine-scale 
geographic  structure  along  an  almost 
continuous  distribution  from  California 
to  Alaska  (e.g.,  Calambokidis  and 
Barlow,  1991;  Osmek  et  al.,  1994; 
Chivers  et  al.,  2002,  2007).  However, 
stock  boundaries  are  difficult  to  draw 
because  any  rigid  line  is  generally 
arbitrary  from  a  biological  perspective. 
On  the  basis  of  genetic  data  and  density 
discontinuities  identified  from  aerial 
surveys,  eight  stocks  have  been 
identified  in  the  eastern  North  Pacific, 
including  northern  Oregon/Washington 
coastal  and  inland  Washington  stocks 
(Carretta  et  al.,  2011).  The  Washington 
inland  waters  stock  includes 
individuals  found  east  of  Cape  Flattery 
and  is  the  only  stock  that  may  occur  in 
the  project  area. 

Harbor  porpoises  of  Washington 
inland  waters  are  not  protected  under 
the  ESA  or  listed  as  depleted  under  the 
MMPA.  Because  there  is  no  current 
abundance  estimate  for  this  stock,  there 
is  no  current  estimate  of  PBR.  However, 
because  annual  human-caused  mortality 
(2.6)  is  less  than  the  previously 
calculated  PBR  (63)  the  stock  is  not 
considered  strategic  under  the  MMPA. 
The  status  of  harbor  porpoises  in 
Washington  inland  waters  relative  to 
OSP  is  not  known  (Carretta  et  al.,  2011). 

The  best  estimate  of  abundance  for 
this  stock  is  derived  from  aerial  surveys 
of  the  inland  waters  of  Washington  and 
southern  British  Columbia  conducted 
during  August  of  2002  and  2003.  When 
corrected  for  availability  and  perception 
bias,  the  average  of  the  2002-03 
estimates  of  abundance  for  U.S.  waters 
resulted  in  an  estimated  abundance  for 
the  Washington  Inland  Waters  stock  of 
harbor  porpoise  of  10,682  (CV  =  0.38) 
animals  (Laake  et  al.,  1997;  Carretta  et 
al.,  2011),  with  a  minimum  population 
estimate  of  7,841  animals.  Because  the 
estimate  is  greater  than  eight  years  old. 


NMFS  does  not  consider  it  current. 
However,  it  does  represent  the  best 
available  information  regarding  stock 
abundance. 

Although  long-term  harbor  porpoise 
sightings  in  southern  Puget  Sound 
declined  from  the  1940s  through  the 
1990s,  sightings  and  strandings  have 
increased  in  Puget  Sound  and  northern 
Hood  Canal  in  recent  years  and  harbor 
porpoise  are  now  considered  to 
regularly  occur  year-round  in  these 
waters  (Carretta  et  a/.,  2011).  Reasons 
for  the  apparent  decline,  as  well  as  the 
apparent  rebound,  are  unknown.  Recent 
observations  may  represent  a  return  to 
historical  conditions,  when  harbor 
porpoises  were  considered  one  of  the 
most  common  cetaceans  in  Puget  Sound 
(Scheffer  and  Slipp,  1948).  No 
information  regarding  productivity  is 
available  for  this  stock  and  NMFS 
considers  the  default  maximum  net 
productivity  rate  for  cetaceans  (4 
percent)  to  be  appropriate. 

Data  from  2005-09  indicate  that  a 
minimum  of  2.2  Washington  inland 
waters  harbor  seals  are  killed  annually 
in  U.S.  Commercial  fisheries  (Carretta  et 
al.,  2011).  Animals  captured  in  waters 
east  of  Cape  Flattery  are  assumed  to 
belong  to  this  stqck.  This  estimate  is 
considered  a  minimum  because  the 
Washington  Puget  Sound  Region  salmon 
set/drift  gillnet  fishery  has  not  been 
observed  since  1994,  and  because  of  a 
lack  of  knowledge  about  the  extent  to 
which  harbor  porpoise  from  U.S.  waters 
frequent  the  waters  of  British  Columbia 
and  are,  therefore,  subject  to  fishery- 
related  mortality.  However,  harbor 
porpoise  takes  in  the  salmon  drift  gillnet 
fishery  are  unlikely  to  have  increased 
since  the  fishery  was  last  observed, 
when  few  interactions  were  Recorded, 
due  to  reductions  in  the  number  of 
participating  vessels  and  available 
fishing  time.  Fishing  effort  and  catch 
have  declined  throughout  all  salmon 
fisheries  in  the  region  due  to  ' 
management  efforts  to  recover  ESA- 
listed  salmonids  (Carretta  et  al.,  2011). 

In  addition,  an  estimated  0.4  animals 
per  year  are  killed  by  non-fishery 
human  causes  (e.g.,  ship  strike, 
entanglement).  In  2006,  a  UME  was 
declared  for  harbor  porpoises 
throughout  Oregon  and  Washington, 
and  a  total  of  114  strandings  were 
reported  in  2006-07.  The  cause  of  the 
UME  has  not  been  determined  and 
several  factors,  including  contaminants, 
genetics,  and  environmental  conditions, 
are  still  being  investigated  (Carretta  et 
al.,  2011). 

Prior  to  recent  construction  projects 
conducted  by  the  Navy  at  NBKB,  harbor 
porpoises  were  considered  to  have  only 
occasional  occurrence  in  the  project 


area.  A  single  harbor  porpoise  had  been 
sighted  in  deeper  water  at  NBKB  during 
2010  field  observations  (Tannenbaum  et 
al.,  2011).  However,  while 
implementing  monitoring  plans  for 
work  conducted  from  )uly-October, 

2011,  the  Navy  recorded  multiple 
sightings  of  harbor  porpoise  in  the 
deeper  waters  of  the  project  area  (HDR, 
Inc.,  2012).  Following  these  sightings, 
the  Navy  conducted  dedicated  line 
transect  surveys,  recording  multiple 
additional  sightings  of  harbor  porpoise, 
and  have  revised  local  density  estimates 
accordingly. 

Potential  Effects  of  the  Specified 
Activity  on  Marine  Mammals 

We  have  determined  that  pile  driving, 
as  outlined  in  the  project  description, 
has  the  potential  to  result  in  behavioral 
harassment  of  marine  mammals  present 
in  the  project  area.  Pinnipeds  spend 
much  of  their  time  in  the  water  with 
heads  held  above  the  surface  and 
therefore  are  not  subject  to  underwater 
noise  to  the  same  degree  as  cetaceans 
(although  they  are  correspondingly 
more  susceptible  to  exposure  to  airborne 
sound).  For  purposes  of  this  assessment, 
however,  pinnipeds  are  conservatively 
assumed  to  be  available  to  be  exposed 
to  underwater  sound  100  percent  of  the 
time  that  they  are  in  the  water. 

Marine  Mammal  Hearing 

The  primary  effect  on  marine 
mammals  anticipated  from  the  specified 
activities  would  result  from  exposure  of 
animals  to  underwater  sound.  Exposure 
to  sound  can  affect  marine  mammal 
hearing.  When  considering  the 
influence  of  various  kinds  of  sound  on 
the  marine  environment,  it  is  necessary 
to  understand  that  different  kinds  of 
marine  life  are  sensitive  to  different 
frequencies  of  sound.  Based  on  available 
behavioral  data,  audiograms  derived 
using  auditory  evoked  potential 
techniques,  anatomical  modeling,  and 
other  data,  Southall  et  al.  (2007) 
designate  functional  hearing  groups  for 
marine  mammals  and  estimate  the  lower 
and  upper  frequencies  of  functional 
hearing  of  the  groups.  The  functional 
groups  and  the  associated  frequencies 
are  indicated  below  (though  animals  are 
less  sensitive  to  sounds  at  the  outer  edge 
of  their  functional  range  and  most 
sensitive  to  sounds  of  frequencies 
Vithin  a  smaller  range  somewhere  in 
the  middie  of  their  functional  hearing 
range): 

•  Low  frequency  cetaceans  (thirteen 
species  of  mysticetes):  functional 
hearing  is  estimated  to  occur  between 
approximately  7  Hz  and  22  kHz; 

•  Mid-frequency  cetaceans  (32 
species  of  dolphins,  six  species  of  larger 
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toothed  whales,  and  nineteen  species  of 
beaked  and  bottlenose  whales); 
functional  hearing  is  estimated  to  occur 
between  approximately  150  Hz  and  160 
kHz; 

•  High  frequency  cetaceans  (six 
species  of  true  porpoises,  four  species  of 
river  dolphins,  two  members  of  the 
genus  Kogia,  and  four  dolphin  species 
of  the  genus  Cephalorhynchus): 
functional  hearing  is  estimated  to  occur  • 
between  approximately  200  Hz  and  180 
kHz;  and 

•  Pinnipeds  in  water:  functional 
hearing  is  estimated  to  occur  between 
approximately  75  Hz  and  75  kHz,  with 
the  greatest  sensitivity  between 
approximately  700  Hz  and  20  kHz. 

Three  pinniped  and  three  cetacean 
species  could  potentially  occur  in  the 
proposed  project  area  during  the  project 
timeframe.  Of  the  cetacean  species  that 
may  occur  in  the  project  area,  the  killer 
whale  is  classified  as  a  mid-frequency 
cetacean  and  the  two  porpoises  are 
classified  as  high-frequency  cetaceans 
(Southall  etal.,  2007). 

Underwater  Sound  Effects 

Potential  Effects  of  Pile  Driving 
Sound — The  effects  of  sounds  from  pile 
driving  might  result  in  one  or  more  of 
the  following:  temporary  or  permanent 
hearing  impairment,  non-auditory 
physical  or  physiological  effects, 
behavioral  disturbance,  and  masking 
(Richardson  et  ah,  1995;  Gordon  et  ah, 
2004;  Nowacek  et  ah,  2007;  Southall  et 
al.,  2007).  The  effects  of  pile  driving  on 
marine  mammals  are  dependent  on 
several  factors,  including  the  size,  type, 
and  depth  of  the  animal;  the  depth, 
intensity,  and  duration  of  the  pile 
driving  sound;  the  depth  of  the  water 
column;  the  substrate  of  the  habitat;  the 
standoff  distance  between  the  pile  and 
the  animal;  and  the  sound  propagation 
properties  of  the  environment.  Impacts 
to  marine  mammals  from  pile  driving 
activities  are  expected  to  result 
primarily  from  acoustic  pathways.  As 
such,  the  degree  of  effect  is  intrinsically 
related  to  the  received  level  and 
duration  of  the  sound  exposure,  which 
are  in  turn  influenced  by  the  distance 
between  the  animal  and  the  source.  The 
further  away  from  the  source,  the  less 
intense  the  exposure  should  be.  The 
substrate  and  depth  of  the  habitat  affect 
the  sound  propagation  properties  of  the 
environment.  Shallow  environments  are* 
typically  more  structurally  complex, 
which  leads  to  rapid  sound  attenuation. 
In  addition,  substrates  that  are  soft  (e.g., 
sand)  would  absorb  or  attenuate  the 
sound  more  readily  than  hard  substrates 
(e.g.,  rock)  which  may  reflect  the 
acoustic  wave.  Soft  porous  substrates 
would  also  likely  require  less  time  to 


drive  the  pile,  and  possibly  less  forceful 
equipment,  which  would  ultimately 
decrease  the  intensity  of  the  acoustic 
source. 

In  the  absence  of  mitigation,  impacts 
to  marine  species  would  be  expected  to 
result  from  physiological  and  behavioral 
responses  to  both  the  type  and  strength 
of  the  acoustic  signature  (Viada  et  al., 
2008).  The  type  and  severity  of 
behavioral  impacts  are  more  difficult  to 
define  due  to  limited  studies  addressing 
the  behavioral  effects  of  impulsive 
sounds  on  marine  mammals.  Potential 
effects  from  impulsive  sound  sources 
can  range  in  severity,  ranging  from 
effects  such  as  behavioral  disturbance, 
tactile  perception,  physical  discomfort, 
slight  injury  of  the  internal  organs  and 
the  auditory  system,  to  mortality 
(Yelverton  et  ah,  1973). 

Hearing  Impairment  and  Other 
Physical  Effects — Marine  mammals 
exposed  to  high  intensity  sound 
repeatedly  or  for  prolonged  periods  can 
experience  hearing  threshold  shift  (TS), 
which  is  the  loss  of  hearing  sensitivity 
at  certain  frequency  ranges  (Kastak  et 
al,  1999;  Schlundt  et  ah,  2000; 

Finneran  et  ah,  2002,  2005).  TS  can  be 
permanent  (PTS),  in  which  case  the  loss 
of  hearing  sensitivity  is  not  recoverable, 
or  temporary  (TTS),  in  which  case  the 
animal’s  hearing  threshold  would 
recover  over  time  (Southall  et  ah,  2007). 
Marine  mammals  depend  on  acoustic 
cues  for  vital  biological  functions,  (e.g., 
orientation,  communication,  finding 
prey,  avoiding  predators);  thus,  TTS 
may  result  in  reduced  fitness  in  survival 
and  reproduction.  However,  this 
depends  on  the  frequency  and  duration 
of  TTS,  as  well  as  the  biological  context 
in  which  it  occurs.  TTS  of  limited 
duration,  occurring  in  a  frequency  range 
that  does  not  coincide  with  that  used  for 
recognition  of  important  acoustic  cues, 
would  have  little  to  no  effect  on  an 
animal’s  fitness.  Repeated  sound 
exposure  that  leads  to  TTS  could  cause 
PTS.  PTS,  in  the  unlikely  event  that  it 
occurred,  would  constitute  injury,  but 
TTS  is  not  considered  injury  (Southall 
et  ah,  2007).  It  is  unlikely  that  the 
project  would  result  in  any  cases  of 
temporary  or  especially  permanent 
hearing  impairment  or  any  significant 
non-auditory  physical  or  physiological 
effects  for  reasons  discussed  later  in  this 
document.  Some  behavioral  disturbance 
is  expected,  but  it  is  likely  that  this 
would  be  localized  and  short-term 
because  of  the  short  project  duration. 

Several  aspects  of  the  planned 
monitoring  and  mitigation  measures  for 
this  project  (see  the  “Proposed 
Mitigation”  and  “Proposed  Monitoring 
and  Reporting”  sections  later  in  this 
document)  are  designed  to  detect 


marine  mammals  occurring  near  the  pile 
driving  to  avoid  exposing  them  to  sound 
pulses  that  might,  in  theory,  cause 
hearing  impairment.  In  addition,  many 
cetaceans  are  likely  to  show  some 
avoidance  of  the  area  where  received 
levels  of  pile  driving  sound  are  high 
enough  that  hearing  impairment  could 
potentially  occur.  In  those  cases,  the 
avoidance  responses  of  the  animals 
themselves  would  reduce  or  (most 
likely)  avoid  any  possibility  of  hearing 
impairment.  Non-auditory  physical 
effects  may  also  occur  in  marine 
mammals  exposed  to  strong  underwater 
pulsed  sound.  It  is  especially  unlikely 
that  any  effects  of  these  types  would 
occur  during  the  present  project  given 
the  brief  duration  of  exposure  for  any 
given  individual  and  the  planned 
monitoring  and  mitigation  measures. 

The  following  subsections  discuss  in 
somewhat  more  detail  the  possibilities 
of  TTS,  PTS,  and  non-auditory  physical 
effects. 

Temporary  Threshold  Shift — TTS  is 
the  mildest  form  of  hearing  impairment 
that  can  occur  during  exposure  to  a 
strong  sound  (Kryter,  1985).  While 
experiencing  TTS,  the  hearing  threshold 
rises,  and  a  sound  must  be  stronger  in 
order  to  be  heard.  In  terrestrial 
mammals,  TTS  can  last  from  minutes  or 
hours  to  days  (in  cases  of  strong  TTS). 
For  sound  exposures  at  or  somewhat 
above  the  TTS  threshold,  hearing 
sensitivity  in  both  terrestrial  and  marine 
mammals  recovers  rapidly  after 
exposure  to  the  sound  ends.  Few  data 
on  sound  levels  and  durations  necessary 
to  elicit  mild  TTS  have  been  obtained 
for  marine  mammals,  and  none  of  the 
published  data  concern  TTS  elicited  by 
exposure  to  multiple  pulses  of  sound. 
Available  data  on  TTS  in  marine 
mammals  are  summarized  in  Southall  et 
ah  (2007). 

Given  the  available  data,  the  received 
level  of  a  single  pulse  (with  no 
frequency  weighting)  might  need  to  be 
approximately  186  dB  re  1  pPa^-s  [i.e., 
186  dB  sound  exposure  level  [SEL]  or 
approximately  221-226  dB  pk-pk)  in 
order  to  produce  brief,  mild  TTS. 
Exposure  to  several  strong  pulses  that 
each  have  received  levels  near  190  dB 
re  1  pPa  rms  (175-180  dB  SEL)  might 
result  in  cumulative  exposure  of 
approximately  186  dB  SEL  and  thus 
slight  TTS  in  a  small  odontocete, 
assuming  the  TTS  threshold  is  (to  a  first 
approximation)  a  function  of  the  total 
received  pulse  energy.  Levels  greater 
than  or  equal  to  190  dB  re  1  pPa  rms  are 
expected  to  be  restricted  to  radii  no 
more  than  5  m  (16  ft)  from  the  pile 
driving.  For  an  odontocete  closer  to  the 
surface,  the  maximum  radius  with 
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greater  than  or  equal  to  190  dB  re  1  |iPa 
rms  would  be  smaller. 

The  above  TTS  information  for 
odontocetes  is  derived  from  studies  on 
the  bottlenose  dolphin  [Tursiops 
truncatus)  and  beluga  whale 
[Delphinapterus  leucas).  There  is  no 
published  TTS  information  for  other 
species  of  cetaceans.  However, 
preliminary  evidence  from  a  harbor 
porpoise  exposed  to  pulsed  sound 
suggests  that  its  TTS  threshold  may 
have  been  lower  (Lucke  et  al.,  2009).  To 
avoid  the  potential  for  injury,  NMFS  has 
determined  that  cetaceans  should  not  be 
exposed  to  pulsed  underwater  sound  at 
received  levels  exceeding  180  dB  re  1 
pPa  rms.  As  summarized  above,  data 
that  are  now  available  imply  that  TTS 
is  unlikely  to  occur  unless  odontocetes 
are  exposed  to  pile  driving  pulses 
stronger  than  180  dB  re  1  pPa  rms. 

Permanent  Threshold  Shift — When 
PTS  occurs,  there  is  physical  damage  to 
the  sound  receptors  in  the  ear.  In  severe 
cases,  there  can  be  total  or  partial 
deafness,  while  in  other  cases  the 
animal  has  an  impaired  ability  to  hear 
sounds  in  specific  frequency  ranges 
(Kryter,  1985).  There  is  no  specific 
evidence  that  exposure  to  pulses  of 
sound  can  cause  PTS  in  any  marine 
inammal.  However,  given  the  possibility 
that  mammals  close  to  pile  driving 
activity  might  incur  TTS,  there  has  been 
further  speculation  about  the  possibility 
that  some  individuals  occurring  very 
close  to  pile  driving  might  incur  PTS. 
Single  or  occasional  occurrences  of  mild 
TTS  are  not  indicative  of  permanent 
auditory  damage,  but  repeated  or  (in 
some  cases)  single  exposures  to  a  level 
well  above  that  causing  TTS  onset  might 
elicit  PTS. 

Relationships  between  TTS  and  PTS 
thresholds  have  not  been  studied  in 
marine  mammals  but  are  assumed  to  be 
similar  to  those  in  humans  and  other 
terrestrial  mammals.  PTS  might  occur  at 
a  received  sound  level  at  least  several 
decibels  above  that  inducing  mild  TTS 
if  the  animal  were  exposed  to  strong 
sound  pulses  with  rapid  rise  time. 

Based  on  data  from  terrestrial  mammals, 
a  precautionary  assumption  is  that  the 
PTS  threshold  for  impulse  sounds  (such 
as  pile  driving  pulses  as  received  close 
to  the  source)  is  at  least  6  dB  higher  than 
the  TTS  threshold  on  a  peak-pressure 
basis  and  probably  greater  than  6  dB 
(Southall  et  al.,  2007).  On  an  SEL  basis, 
Southall  et  al.  (2007)  estimated  that 
received  levels  would  need  to  exceed 
the  TTS  threshold  by  at  least  15  dB  for 
there  to  be  risk  of  PTS.  Thus,  for 
cetaceans,  Southall  et  al.  (2007)  estimate 
that  the  PTS  threshold  might  be  an  M- 
weighted  SEL  (for  the  sequence  of 
received  pulses)  of  approximately  198 


dB  re  1  pPa^-s  (15  dB  higher  than  the 
TTS  threshold  for  an  impulse).  Given 
the  higher  level  of  sound  necessary  to 
cause  PTS  as  compared  with  TTS,  it  is 
considerably  less  likely  that  PTS  could 
occur. 

Measured  source  levels  from  impact 
pile  driving  can  be  as  high  as  214  dB  re 
1  pPa  at  1  m  (3.3  ft).  Although  no 
marine  mammals  have  been  shown  to 
experience  TTS  or  PTS  as  a  result  of 
being  exposed  to  pile  driving  activities, 
captive  bottlenose  dolphins  and  beluga 
whales  exhibited  changes  in  behavior 
when  exposed  to  strong  pulsed  sounds 
(Finneran  et  ah,  2000,  2002*,  2005).  The 
animals  tolerated  high  received  levels  of 
sound  before  exhibiting  aversive 
behaviors.  Experiments  on  a  beluga 
whale  showed  that  exposure  to  a  single 
watergun  impulse  at  a  received  level  of 
207  kPa  (30  psi)  p-p,  which  is 
equivalent  to  228  dB  p-p  re  1  pPa, 
resulted  in  a  7  and  6  dB  TTS  in  the 
beluga  whale  at  0.4  and  30  kHz, 
respectively.  Thresholds  returned  to 
within  2  dB  of  the  pre-exposure  level 
within  four  minutes  of  the  exposure 
(Finneran  et  ah,  2002).  Although  the 
source  level  of  pile  driving  from  one 
hammer  strike  is  expected  to  be  much 
lower  than  the  single  watergun  impulse 
cited  here,  animals  being  exposed  for  a 
prolonged  period  to  repeated  hammer 
strikes  could  receive  more  sound 
exposure  in  terms  of  SEL  than  from  the 
single  watergun  impulse  (estimated  at 
188  dB  re  1  pPa^-s)  in  the 
aforementioned  experiment  (Finneran  et 
ah,  2002).  However,  in  order  for  marine 
mammals  to  experience  TTS  or  PTS,  the 
animals  have  to  be  close  enough  to  be 
exposed  to  high  intensity  sound  levels 
for  a  prolonged  period  of  time.  Based  on 
the  best  scientific  information  available, 
these  SPLs  are  far  below  the  thresholds 
that  could  cause  TTS  or  the  onset  of 
PTS. 

Non-auditory  Physiological  Effects — 
Non-auditory  physiological  effects  or 
injuries  that  theoretically  might  occur  in 
marine  mammals  exposed  to  strong 
underwater  sound  include  stress, 
neurological  effects,  bubble  formation, 
resonance  effects,  and  other  types  of 
organ  or  tissue  damage  (Cox  et  ah,  2006; 
Southall  et  ah,  2007).  Studies  examining 
such  effects  are  limited.  In  general,  little 
is  known  about  the  potential  for  pile 
driving  to  cause  auditory  impairment  or 
other  physical  effects  in  marine 
mammals.  Available  data  suggest  that 
such  effects,  if  they  occur  at  all,  would 
presumably  be  limited  to  short  .distances 
from  the  sound  source  and  to  activities 
that  extend  over  a  prolonged  period. 

The  available  data  do  not  allow 
identification  of  a  specific  exposure 
level  above  which  non-auditory  effects 


can  be  expected  (Southall  et  ah,  2007) 
or  any  meaningful  quantitative 
predictions  of  the  numbers  (if  any)  of 
marine  mammals  that  might  be  affected 
in  those  ways.  Marine  mammals  that 
show  behavioral  avoidance  of  pile 
driving,  including  some  odontocetes 
and  some  pinnipeds,  are  especially 
unlikely  to  incur  auditory  impairment 
or  non-auditory  physical  effects. 

Disturbance  Reactions 

Disturbance  includes  a  variety  of 
effects,  including  subtle  changes  in 
behavior,  more  conspicuous  changes  in 
activities,  and  displacement.  Behavioral 
responses  to  sound  are  highly  variable 
and  context-specific  and  reactions,  if 
any,  depend  on  species,  state  of 
maturity,  experience,  current  activity, 
reproductive  state,  auditory  sensitivity, 
time  of  day,  and  many  other  factors 
(Richardson  et  ah,  1995;  Wartzok  et  ah, 
2003/2004;  Southall  et  ah,  2007). 

Habituation  can  occur  when  an 
animal’s  response  to  a  stimulus  wanes 
with  repeated  exposure,  usually  in  the 
absence  of  unpleasant  associated  events 
(Wartzok  et  ah,  2003/04).  Animals  are 
most  likely  to  habituate  to  sounds  that 
are  predictable  and  unvarying.  The 
opposite  process  is  sensitization,  when 
an  unpleasant  experience  leads  to 
subsequent  responses,  often  in  the  form 
of  avoidance,  at  a  lower  level  of 
exposure.  Behavioral  state  may  affect 
the  type  of  response  as  well.  For 
example,  animals  that  are  resting  may 
show  greater  behavioral  change  in 
response  to  disturbing  sound  levels  than 
animals  that  are  highly  motivated  to 
remain  in  an  area  for  feeding 
(Richardson  et  ah,  1995;  NRG,  2003; 
Wartzok  et  ah,  2003/04). 

Controlled  experiments  with  captive 
marine  mammals  showed  pronounced 
behavioral  reactions,  including 
avoidance  of  loud  sound  sources 
(Ridgway  et  ah,  1997;  Finneran  et  ah, 
2003).  Observed  responses  of  wild 
marine  mammals  to  loud  pulsed  sound 
sources  (typically  seismic  guns  or 
acoustic  harassment  devices,  but  also 
including  pile  driving)  have  been  varied 
but  often  consist  of  avoidance  behavior 
or  other  behavioral  changes  suggesting 
discomfort  (Morton  and  Symonds,  2002; 
Thorson  and  Reyff,  2006;  see  also 
Gordon  et  ah,  2004;  Wartzok  et  ah, 
2003/04;  Nowacek  et  ah,  2007). 
Responses  to  continuous  sound,  such  as 
vibratory  pile  installation,  have  not  been 
documented  as  well  as  responses  to 
pulsed  sounds. 

With  both  types  of  pile  driving,  it  is 
likely  that  the  onset  of  pile  driving 
could  result  in  temporary,  short  term 
changes  in  an  animal’s  typical  behavior 
and/or  avoidance  of  the  affected  area. 
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These  behavioral  changes  may  include 
(Richardson  et  al.,  1995):  changing 
durations  of  surfacing  and  dives, 
number  of  blows  per  surfacing,  or 
moving  direction  and/or  speed; 
reduced/increased  vocal  activities; 
changing/cessation  of  certain  behavioral 
activities  (such  as  socializing  or 
feeding);  visible  startle  response  or 
aggressive  behavior  (such  as  tail/fluke 
slapping  or  jaw  clapping);  avoidance  of 
areas  where  sound  sources  are  located; 
and/or  flight  responses  [e.g.,  pinnipeds 
flushing  into  water  from  haul-outs  or 
rookeries).  Pinnipeds  may  increase  their 
haul-out  time,  possibly  to  avoid  in- 
w'ater  disturbance  (Thorson  and  Reyff, 
2006).  Since  pile  driving  would  likely 
only  occur  for  a  few  hours  a  day,  over 
a  short  period  of  time,  it  is  unlikely  to 
result  in  permanent  displacement.  Any 
potential  impacts  from  pile  driving 
activities  could  be  experienced  by 
individual  marine  mammals,  but  would 
not  be  likely  to  cause  population  level 
impacts,  or  affect  the  long-term  fitness 
of  the  species. 

The  biological  significance  of  many  of 
these  behavioral  disturbances  is  difficult 
to  predict,  especially  if  the  detected 
disturbances  appear  minor.  However, 
the  consequences  of  behavioral 
modification  could  be  expected  to  be 
biologically  significant  if  the  change 
affects  growth,  survival,  or 
reproduction.  Significant  behavioral 
modifications  that  could  potentially 
lead  to  effects  on  growth,  survival,  or 
reproduction  include: 

•  Drastic  changes  in  diving/surfacing 
patterns  (such  as  those  thought  to  be 
causing  beaked  whale  stranding  due  to 
exposure  to  military  mid-frequency 
tactical  sonar); 

•  Habitat  abandonment  due  to  loss  of 
desirable  acoustic  environment;  and 

•  Cessation  of  feeding  or  social 
interaction. 

The  onset  of  behavioral  disturbance 
from  anthropogenic  sound  depends  on 
both  external  factors  (characteristics  of 
sound  sources  and  their  paths)  and  the 
specific  characteristics  of  the  receiving 
animals  (hearing,  motivation, 
experience,  demography)  and  is  difficult 
to  predict  (Southall  etal.,  2007). 

Auditory  Masking 

Natural  arid  artificial  sounds  can 
disrupt  behavior  by  masking,  or 
interfering  with,  a  marine  mammal’s 
ability  to  hear  other  sounds.  Masking 
occurs  when  the  receipt  of  a  sound  is 
interfered  with  by  another  coincident 
sound  at  similar  ft-equencies  and  at 
similar  or  higher  levels.  Chronic 
exposure  to  excessive,  though  not  high- 
intensity,  sound'Could  cause  masking  at 
particular  frequencies  for  marine 


mammals  that  utilize  sound  for  vital 
biological  functions.  Masking  can  ■" 
interfere  with  detection  of  acoustic 
signals  such  as  communication  calls, 
echolocation  sounds,  and 
environmental  sounds  important  to 
marine  mammals.  Therefore,  under 
certain  circumstances,  marine  mammals 
whose  acoustical  sensors  or 
environment  are  being  severely  masked 
could  also  be  impaired  from  maximizing 
their  performance  fitness  in  survival 
and  reproduction.  If  the  coincident 
(masking)  sound  were  man-made,  it 
could  be  potentially  harassing  if  it 
disrupted  hearing-related  behavior.  It  is 
important  to  distinguish  TTS  and  PTS, 
which  persist  after  the  sound  exposure, 
from  masking,  which  occurs  during  the 
sound  exposure.  Because  masking 
(without  resulting  in  TS)  is  not 
associated  with  abnormal  physiological 
function,  it  is  not  considered  a 
physiological  effect,  but  rather  a 
potential  behavioral  effect. 

The  frequency  range  of  the  potentially 
masking  sound  is  important  in 
determining  any  potential  behavioral 
impacts.  Because  sound  generated  from 
in-water  pile  driving  is  mostly 
concentrated  at  low  frequency  ranges,  it 
may  have  less  effect  on  high  frequency 
echolocation  sounds  made  by  porpoises. 
However,  lower  frequency  man-made 
sounds  are  more  likely  to  affect 
detection  of  communication  calls  and 
other  potentially  important  natural 
sounds  such  as  surf  and  prey  sound.  It 
may  also  affect  communication  signals 
when  they  occur  near  the  sound  band 
and  thus  reduce  the  communication 
space  of  animals  (e.g.,  Clark  et  al.,  2009) 
and  cause  increased  stress  levels  (e.g., 
Foote  et  al.,  2004;  Holt  et  al.,  2009). 

Masking  has  the  potential  to  impact 
species  at  population,  community,  or 
even  ecosystem  levels,  as  well  as  at 
individual  levels.  Masking  affects  both 
senders  and  receivers  of  the  signals  and 
can  potentially  have  long-term  chronic 
effects  on  marine  mammal  species  and 
populations.  Recent  research  suggests 
that  low  frequency  ambient  sound  levels 
have  increased  by  as  much  as  20  dB 
(more  than  three  times  in  terms  of  SPL) 
in  the  world’s  ocean  from  pre-industrial 
periods,  and  that  most  of  these  increases 
are  from  distant  shipping  (Hildebrand, 
2009).  All  anthropogenic  sound  sources, 
such  as  those  from  vessel  traffic,  pile 
driving,  and  dredging  activities, 
contribute  to  the  elevated  ambient 
sound  levels,  thus  intensifying  masking. 
However,  the  sum  of  sound  from  the 
proposed  activities  is  confined  in  an  , 
area  of  inland  waters  (Hood  Canal)  that 
is  bounded  by  landmass;  therefore,  the 
sound  generated  is  not  expected  to 


contribute  to  increased  ocean  ambient 
sound. 

The  most  intense  underwater  sounds 
in  the  proposed  action  are  those 
produced  by  impact  pile  driving.  Given 
that  the  energy  distribution  of  pile 
driving  covers  a  broad  frequency 
spectrum,  sound  from  these  sources 
would  likely  be  within  the  audible 
range  of  marine  mammals  present  in  the 
project  area.  Impact  pile  driving  activity 
is  relatively  short-term,  with  rapid 
pulses  occurring  for  approximately 
fifteen  minutes  per  pile.  The  probability 
for  impact  pile  driving  resulting  from 
this  proposed  action  masking  acoustic 
signals  important  to  the  behavior  and 
survival  of  marine  mammal  species  is 
likely  to  be  negligible.  Vibratory  pile 
driving  is  also  relatively  short-term, 
with  rapid  oscillations  occurring  for 
approximately  one  and  a  half  hours  per 
pile.  It  is  possible  that  vibratory  pile 
driving  resulting  from  this  proposed 
action  may  mask  acoustic  signals 
important  to  the  behavior  and  survival 
of  marine  mammal  species,  but  the 
short-term  duration  and  limited  affected 
area  would  result  in  insignificant 
impacts  from  masking.  Any  masking 
event  that  could  possibly  rise  to  Level 
B  harassment  under  the  MMPA  would 
occur  concurrently  within  the  zones  of 
behavioral  harassment  already 
estimated  for  vibratory  and  impact  pile 
driving,  and  which  have  already  been 
taken  into  account  in  the  exposure 
analysis. 

Airborne  Sound  Effects 

Marine  mammals  that  occur  in  the 
project  area  could  be  exposed  to 
airborne  sounds  associated  with  pile 
driving  that  have  the  potential  to  cause 
harassment,  depending  on  their  distance 
from  pile  driving  activities.  Airborne 
pile  driving  sound  would  have  less 
impact  on  cetaceans  than  pinnipeds 
because  sound  from  atmospheric 
sources  does  not  transmit  well 
underwater  (Richardson  et  al.,  1995); 
thus,  airborne  sound  would  only  be  an 
issue  for  hauled-out  pinnipeds  in  the 
project  area.  Most  likely,  airborne  sound 
would  cause  behavioral  responses 
similar  to  those  discussed  above  in 
relation  to  underwater  sound.  For 
instance,  anthropogenic  sound  could 
cause  hauled-out  pinnipeds  to  exhibit 
changes  in  their  normal  behavior,  such 
as  reduction  in  vocalizations,  or  cause 
them  to  temporarily  abandon  their 
habitat  and  move  further  from  the 
source.  Studies  by  Blackwell  et  al. 
(2004)  and  Moulton  et  al.  (2005) 
indicate  a  tolerance  or  lack  of  response 
to  unweighted  airborne  sounds  as  high 
as  112  dB  peak  and  96  dB  rms. 


Federal  Register / Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Notices 


29721 


Anticipated  Effects  on  Habitat 

The  proposed  activities  at  NBKB 
would  not  result  in  permanent  impacts 
to  habitats  used  directly  by  marine 
mammals,  such  as  haul-out  sites,  but 
may  have  potential  short-term  impacts 
to  food  sources  such  as  forage  fish  and 
salmonids.  There  are  no  rookeries  or 
major  haul-out  sites  within  10  km, 
foraging  hotspots,  or  other  ocean  bottom 
structure  of  significant  biological 
importance  to  marine  mammals  that 
may  be  present  in  the  marine  waters  in 
the  vicinity  of  the  project  area. 

Therefore,  the  main  impact  issue 
associated  with  the  proposed  activity 
would  be  temporarily  elevated  sound 
levels  and  the  associated  direct  effects 
on  marine  mammals,  as  discussed 
previously  in  this  document.  The  most 
likely  impact  to  marine  mammal  habitat 
occurs  from  pile  driving  effects  on  likely 
marine  mammal  prey  (i.e.,  fish)  near 
NBKB  and  minor  impacts  to  the 
immediate  substrate  during  installation 
and  removal  of  piles  during  the  wharf 
construction  project. 

Pile  Driving  Effects  on  Potential  Prey 
(Fish) 

Construction  activities  would  produce 
both  pulsed  (i.e.,  impact  pile  driving) 
and  continuous  (i.e.,  vibratory  pile 
driving)  sounds.  Fish  react  to  sounds 
which  are  especially  strong  and/or 
intermittent  low-frequency  sounds. 

Short  duration,  sharp  sounds  can  cause 
overt  or  subtle  changes  in  fish  behavior 
and  local  distribution.  Hastings  and 
Popper  (2005,  2009)  identified  several 
studies  that  suggest  fish  may  relocate  to 
avoid  certain  areas  of  sound  energy. 
Additional  studies  have  documented 
effects  of  pile  driving  (or  other  types  of 
continuous  sounds)  on  fish,  although 
several  are  based  on  studies  in  support 
of  large,  multiyear  bridge  construction 
projects  (e.g.,  Scholik  and  Yan,  2001, 
2002;  Popper  and  Hastings,  2009). 

Sound  pulses  at  received  levels  of  160 
dB  re  1  pPa  may  cause  subtle  changes 
in  fish  behavior.  SPLs  of  180  dB  may 
cause  noticeable  changes  in  behavior 
(Pearson  et  ah,  1992;  Skalski  et  ah, 
1992).  SPLs  of  sufficient  strength  have 
been  known  to  cause  injury  to  fish  and 
fish  mortality.  The  most  likely  impact  to 
fish  from  pile  driving  activities  at  the 
project  area  would  be  temporary 
behavioral  avoidance  of  the  area.  The 
duration  of  fish  avoidance  of  this  area 
after  pile  driving  stops  is  unknown,  but 
a  rapid  return  to  normal  recruitment, 
distribution  and  behavior  is  anticipated. 
In  general,  impacts  to  marine  mammal 
prey  species  are  expected  to  be  minor 
and  temporary  due  to  the  short 
timeframe  for  the  wharf  construction 


project.  However,  adverse  impacts  may 
occur  to  a  few  species  of  rockfish 
(bocaccio  [Sebastes  paucispinis], 
yelloweye  [S.  ruberrimus]  and  canary 
[S.  pinniger]  rockfish)  and  salmon 
(chinook  [Oncorbynchus  tshawytscha] 
and  summer  run  chum)  which  may  still 
be  present  in  the  project  area  despite 
operating  in  a  reduced  work  window  in 
an  attempt  to  avoid  important  fish 
spawning  time  periods.  Impacts  to  these 
species  could  result  from  potential 
impacts  to  their  eggs  and  larvae. 

Pile  Driving  Effects  on  Potential 
Foraging  Habitat 

The  area  likely  impacted  by  the 
project  is  relatively  small  compared  to 
the  available  habitat  in  the  Hood  Canal. 
Avoidance  by  potential  prey  (j.e.,  fish) 
of  the  immediate  area  due  to  the 
temporary  loss  of  this  foraging  habitat  is 
also  possible.  The  duration  of  fish 
avoidance  of  this  area  after  pile  driving 
stops  is  unknown,  but  a  rapid  return  to 
normal  recruitment,  distribution  and 
behavior  is  anticipated.  Any  behavioral 
avoidance  by  fish  of  the  disturbed  area 
would  still  leave  significantly  large 
areas  of  fish  and  marine  mammal 
foraging  habitat  in  the  Hood  Canal  and 
nearby  vicinity. 

Given  the  short  daily  duration  of 
sound  associated  with  individual  pile 
driving  events  and  the  relatively  small 
areas  being  affected,  pile  driving 
activities  associated  with  the  proposed 
action  are  not  likely  to  have  a 
permanent,  adverse  effect  on  any  fish 
habitat,  or  populations  of  fish  species. 
Therefore,  pile  driving  is  not  likely  to 
have  a  permanent,  adverse  effect  on 
marine  mammal  foraging  habitat  at  the 
project  area. 

Proposed  Mitigation 

In  order  to  issue  an  incidental  take 
authorization  (IT A)  under  Section 
101(a)(5)(D)  of  the  MMPA,  we  must, 
where  applicable,  set  forth  the 
permissible  methods  of  taking  pursuant 
to  such  activity,  and  other  means  of 
effecting  the  least  practicable  impact  on 
such  species  or  stock  and  its  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar 
significance,  and  on  the  availability  of 
such  species  or  stock  for  taking  for 
certain  subsistence  uses  (where 
relevant). 

Measurements  from  similar  pile 
driving  events  were  coupled  with 
practical  spreading  loss  to  estimate 
zones  of  influence  (ZOIs;  see  “Estimated 
Take  by  Incidental  Harassment”);  these 
values  were  used  to  develop  mitigation 
measures  for  pile  driving  activities  at 
NBKB.  The  ZOIs  effectively  represent 
the  mitigation  zone  that  would  be 


established  around  each  pile  to  prevent 
Level  A  harassment  to  marine 
mammals,  while  providing  estimates  of 
the  areas  within  which  Level  B 
harassment  might  occur.  While  the  ZOIs 
vary  between  the  different  diameter 
piles  and  types  of  installation  methods, 
the  Navy  is  proposing  to  establish 
mitigation  zones  for  the  maximum  ZOI 
for  all  pile  driving  conducted  in  support 
of  the  wharf  construction  project.  In 
addition  to  the  measures  described  later 
in  this  section,  the  Navy  would  employ 
the  following  standard  mitigation 
measures: 

(a)  Conduct  briefings  between 
construction  supervisors  and  crews, 
marine  mammal  monitoring  team, 
acoustical  monitoring  team,  and  Navy 
staff  prior  to  the  start  of  all  pile  driving 
activity,  and  when  new  personnel  join 
the  work,  in  order  to  explain 
responsibilities,  communication 
procedures,  marine  mammal  monitoring 
protocol,  and  operational  procedures. 

(b)  Comply  with  applicable 
equipment  sound  standards  and  ensure 
that  all  construction  equipment  has 
sound  control  devices  no  less  effective 
than  those  provided  on  the  original 
equipment. 

(c)  For  in-water  heavy  machinery 
work  other  than  pile  driving  (using,  e.g., 
standard  barges,  tug  boats,  barge- 
mounted  excavators,  or  clamshell 
equipment  used  to  place  or  remove 
material),  if  a  marine  mammal  comes 
within  10  m,  operations  shall  eease  and 
vessels  shall  reduce  speed  to  the 
minimum  level  required  to  maintain 
steerage  and  safe  working  conditions. 
This  type  of  work  could  include  the 
following  activities:  (1)  Movement  of  the 
barge  to  the  pile  location;  (2)  positioning 
of  the  pile  on  the  substrate  via  a  crane 
{i.e.,  stabbing  the  pile);  (3)  removal  of 
the  pile  from  the  water  column/ 
substrate  via  a  crane  (i.e.,  deadpull);  or 
(4)  the  placement  of  sound  attenuation 
devices  around  the  piles.  For  these 
activities,  monitoring  would  take  place 
from  15  minutes  prior  to  initiation  until 
the  action  is  complete. 

Monitoring  and  Shutdown  for  Pile 
Driving 

The  following  measures  would  apply 
to  the  Navy’s  mitigation  through 
shutdown  and  disturbance  zones: 

Shutdown  Zone — For  all  pile  driving 
and  removal  activities,  the  Navy  will 
establish  a  shutdown  zone  intended  to 
contain  the  area  in  which  SPLs  equal  or 
exceed  the  180/190  dB  rms  acoustic 
injury  criteria.  The  purpose  of  a 
shutdown  zone  is  to  define  an  area 
within  which  shutdown  of  activity 
would  occur  upon  sighting  of  a  marine 
mammal  (or  in  anticipation  of  an  animal 
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entering  the  defined  area),  thus 
preventing  injury,  serious  injury,  or 
death  of  marine  mammals.  Modeled 
distances  for  shutdown  zones  are  shown 
in  Table  5.  However,  during  impact  pile 
driving,  the  Navy  would  implement  a 
minimum  shutdown  zone  of  85  m 
radius  for  cetaceans  and  20  m  for 
pinnipeds  around  all  pile  driving 
activity.  The  modeled  injury  threshold 
distances  are  approximately  22  and  5  m, 
respectively,  but  the  distances  are 
increased  based  on  in-situ  recorded 
sound  pressure  levels  during  the  TPP. 
During  vibratory  driving,  the  shutdown 
zone  would  be  10  m  distance  from  the 
source  for  all  animals.  These 
precautionary  measures  are  intended  to 
act  conservatively  in  the 
implementation  of  the  measure  and 
further  reduce  any  possibility  of 
acoustic  injury.  In  addition,  a  minimum 
shutdown  zone  of  10  m  would  be  in 
place  for  other  construction  activities  in 
order  to  prevent  the  possibility  of 
physical  interaction.  These  activities 
may  include  (1)  The  movement  of  the 
barge  to  the  pile  location,  (2)  the 
positioning  of  the  pile  on  the  substrate 
via  a  crane  (i.e.,  “stabbing”  the  pile),  (3) 
the  removal  of  the  pile  from  the  water 
column/substrate  via  a  crane  (i.e. 
“deadpull”),  or  (4)  the  placement  of 
sound  attenuation  devices  around  the 
piles. 

Disturbance  Zone — Disturbance  zones 
are  the  areas  in  which  SPLs  equal  or 
exceed  160  and  120  dB  rms  (for  pulsed 
and  non-pulsed  sound,  respectively). 
Disturbance  zones  provide  utility  for 
monitoring  conducted  for  mitigation 
purposes  (i.e.,  shutdown  zone 
monitoring)  by  establishing  monitoring 
protocols  for  areas  adjacent  to  the 
shutdown  zones.  Monitoring  of 
disturbance  zones  enables  observers  to 
be  aware  of  and  communicate  the 
presence  of  meuine  mammals  in  the 
project  area  but  outside  the  shutdown 
zone  and  thus  prepare  for  potential 
shutdowns  of  activity.  However,  the 
primary  purpose  of  disturbance  zone 
monitoring  is  for  documenting  incidents 
of  Level  B  harassment;  disturbance  zone 
monitoring  is  discussed  in  greater  detail 
later  (see  “Proposed  Monitoring  and 
Reporting”).  Nominal  radial  distances 
for  disturbance  zones  are  shown  in 
Table  5.  Given  the  size  of  the 
disturbance  zone  for  vibratory  pile 
driving,  it  is  impossible  to  guarantee 
that  all  animals  would  be  observed  or  to 
make  comprehensive  observations  of 
fine-scale  behavioral  reactions  to  sound, 
and  only  a  portion  of  the  zone  (e.g., 
what  may  be  reasonably  observed  by 
visual  observers  stationed  within  the 
WRA)  would  be  observed.  However, 


these  are  reasonable  measures  that  will 
enable  the  monitoring  of  take  from 
vibratory  pile  driving.  In  order  to 
document  observed  incidences  of 
harassment,  monitors  record  all  marine 
mammal  observations,  regardless  of 
location.  The  observer’s  location,  as 
well  as  the  location  of  the  pile  being 
driven,  is  known  from  a  GPS.  The 
location  of  the  animal  is  estimated  as  a 
distance  from  the  observer,  which  is 
then  compared  to  the  location  from  the 
pile.  If  acoustic  monitoring  is  being 
conducted  for  that  pile,  a  received  SPL 
may  be  estimated,  or  the  received  level 
may  be  estimated  on  the  basis  of  past  or 
subsequent  acoustic  monitoring.  It  may 
then  be  determined  whether  the  animal 
was  exposed  to  sound  levels 
constituting  incidental  harassment  in 
post-processing  of  observational  and 
acoustic  data,  and  a  precise  accounting 
of  observed  incidences  of  harassment 
created.  Therefore,  although  the 
predicted  distances  to  behavioral 
harassment  thresholds  are  useful  for 
estimating  incidental  harassment  for 
purposes  of  authorizing  levels  of 
incidental  take,  actual  take  may  be 
determined  in  part  through  the  use  of 
empirical  data.  That  information  may 
then  be  used  to  extrapolate  observed 
takes  to  reach  an  approximate 
understanding  of  actual  total  takes. 

Monitoring  Protocols — Monitoring 
would  be  conducted  before,  during,  and 
after  pile  driving  activities.  In  addition, 
observers  shall  record  all  incidences  of 
marine  mammal  occurrence,  regardless 
of  distance  from  activity,  and  shall 
document  any  behavioral  reactions  in 
concert  with  distance  from  piles  being 
driven.  Observations  made  outside  the 
shutdown  zone  will  not  result  in 
shutdown;  that  pile  segment  would  be 
completed  without  cessation,  unless  the 
animal  approaches  or  enters  the 
shutdown  zone,  at  which  point  all  pile 
driving  activities  would  be  halted. 
Monitoring  will  take  place  from  15 
minutes  prior  to  initiation  through  15 
minutes  post-completion  of  pile  driving 
activities.  Pile  driving  activities  include 
the  time  to  remove  a  single  pile  or  series 
of  piles,  as  long  as  the  time  elapsed 
between  uses  of  the  pile  driving 
equipment  is  no  more  than  30  minutes. 

The  following  additional  measures 
apply  to  visual  monitoring: 

(1)  Monitoring  will  be  conducted  by 
qualified  observers,  who  will  be  placed 
at  the  best  vantage  point(s)  practicable 
to  monitor  for  marine  mammals  and 
implement  shutdown/delay  procedures 
when  applicable  by  calling  for  the 
shutdown  to  the  hammer  operator. 
Qualified  observers  are  trained 
biologists,  with  the  following  minimum 
qualifications: 


•  Visual  acuity  in  both  eyes 
(correction  is  permissible)  sufficient  for 
discernment  of  moving  targets  at  the 
water’s  surface  with  ability  to  estimate 
target  size  and  distance;  use  of 
binoculars  may  be  necessary  to  correctly 
identify  the  target; 

•  Advanced  education  in  biological 
science,  wildlife  management, 
mammalogy,  or  related  fields  (bachelor’s 
degree  or  higher  is  required); 

•  Experience  and  ability  to  conduct 
field  observations  and  collect  data 
according  to  assigned  protocols  (this 
may  include  academic  experience); 

•  Experience  or  training  in  the  field 
identification  of  marine  mammals, 
including  the  identification  of 
behaviors; 

•  Sufficient  training,  orientation,  or 
experience  with  the  construction 
operation  to  provide  for  personal  safety 
during  observations; 

•  Writing  skills  sufficient  to  prepare  a 
report  of  observations  including  but  not 
limited  to  the  number  and  species  of 
marine  mammals  observed;  dates  and 
times  when  in-water  construction 
activities  were  conducted;  dates  and 
times  when  in-water  construction 
activities  were  suspended  to  avoid 
potential  incidental  injury  from 
construction  sound  of  marine  mammals 
observed  within  a  defined  shutdown 
zone;  and  marine  mammal  behavior; 
and 

•  Ability  to  communicate  orally,  by 
radio  or  in  person,  with  project 
personnel  to  provide  real-time 
information  on  marine  mammals 
observed  in  the  area  as  necessary. 

(2)  Prior  to  the  start  of  pile  driving 
activity,  the  shutdown  zone  will  be 
monitored  for  15  minutes  to  ensure  that 
it  is  clear  of  marine  mammals.  Pile 
driving  will  only  commence  once 
observers  have  declared  the  shutdown 
zone  clear  of  marine  mammals;  animals 
will  be  allowed  to  remain  in  the 
shutdown  zone  (i.e.,  must  leave  of  their 
own  volition)  and  their  behavior  will  be 
monitored  and  documented.  The 
shutdown  zone  may  only  be  declared 
clear,  and  pile  driving  started,  when  the 
entire  shutdown  zone  is  visible  (i.e., 
when  not  obscured  by  dark,  rain,  fog, 
etc.).  In  addition,  if  such  conditions 
should  arise  during  impact  pile  driving 
that  is  already  underway,  the  activity 
would  be  halted. 

(3)  If  a  marine  mammal  approaches  or 
enters  the  shutdown  zone  during  the 
course  of  pile  driving  operations, 
activity  will  be  halted  and  delayed  until 
either  the  animal  has  voluntarily  left 
and  been  visually  confirmed  beyond  the 
shutdown  zone  or  15  minutes  have 
passed  without  re-detection  of  the 
animal.  Monitoring  will  be  conducted 


Federal  Register/ Vol.  78,  No. ‘98 /Tuesday,  May  21,  2013/Notices 


29723 


throughout  the  time  required  to  drive  a 
pile. 

Sound  Attenuation  Devices 

Bubble  curtains  shall  be  used  during 
all  impact  pile  driving.  The  device  will 
distribute  air  bubbles  around  100 
percent  of  the  piling  perimeter  for  the 
full  depth  of  the  water  column,  and  the 
lowest  bubble  ring  shall  be  in  contact 
with  the  mudline  for  the  full 
circumference  of  the  ring.  Testing  of  the 
device  by  comparing  attenuated  and 
unattenuated  strikes  is  not  possible 
because  of  requirements  in  place  to 
protect  marbled  murrelets  (an  ESA- 
listed  bird  species  under  the  jurisdiction 
of  the  USFWS).  However,  in  order  to 
avoid  loss  of  attenuation  from  design 
and  implementation  errors  in  the 
absence  of  such  testing,  a  performance 
test  of  the  device  shall  be  conducted 
prior  to  initial  use.  The  performance  test 
shall  confirm  the  calculated  pressures 
and  flow  rates  at  each  manifold  ring.  In 
addition,  the  contractor  shall  also  train 
personnel  in  the  proper  balancing  of  air 
flow  to  the  bubblers  and  shall  submit  an 
inspection/performance  report  to  the 
Navy  within  72  hours  following  the 
performance  test. 

Timing  Restrictions 

In  Hood  Canal,  designated  exist 
timing  restrictions  for  pile  driving 
activities  to  avoid  in-water  work  when 
salmonids  and  other  spawning  forage 
fish  are  likely  to  be  present.  The  in¬ 
water  work  window  is  July  16-February 
15.  The  initial  months  (July  to 
September)  of  the  timing  window 
overlap  with  times  when  Steller  sea 
lions  are  not  expected  to  be  present 
within  the  project  area.  Until  July  16, 
impact  pile  driving  will  only  occur 
starting  two  hours  after  sunrise  and 
ending  two  hours  before  sunset  due  to 
marbled  murrelet  nesting  season.  After 
July  16,  in-water  construction  activities 
will  occur  during  daylight  hours 
(sunrise  to  sunset). 

Soft  Start 

The  use  of  a  soft-start  procedure  is 
believed  to  provide  additional 
protection  to  marine  mammals  by 
warning  or  providing  a  chance  to  leave 
the  area  prior  to  the  hammer  operating 
at  full  capacity,  and  typically  involves 
a  requirement  to  initiate  sound  from 
vibratory  hammers  for  fifteen  seconds  at 
reduced  energy  followed  by  a  30-second 
waiting  period.  This  procedure  is 
repeated  two  additional  times.  However, 
implementation  of  soft  start  for 
vibratory  pile  driving  during  previous 
pile  driving  work  at  NBKB  has  led  to 
equipment  failure  and  serious  human 
safety  concerns.  Project  staff  have 


reported  that,  during  power  down  from 
the  soft  start,  the  energy  from  the 
hammer  is  transferred  to  the  crane  boom 
and  block  via  the  load  fall  cables  and 
rigging  resulting  in  unexpected  damage 
to  both  the  crane  block  and  crane  boom. 
This  differs  from  what  occurs  when  the 
hammer  is  powered  down  after  a  pile  is 
driven  to  refusal  in  that  the  rigging  and 
load  fall  cables  are  able  to  be  slacked 
prior  to  powering  down  the  hammer, 
and  the  vibrations  are  transferred  into 
the  substrate  via  the  pile  rather  than 
into  the  equipment  via  the  rigging.  One 
dangerous  incident  of  equipment  failure 
has  already  occurred,  with  a  portion  of 
the  equipment  shearing  from  the  crane 
and  falling  to  the  deck.  Subsequently, 
the  crane  manufacturer  has  inspected 
the  crane  booms  and  discovered 
structural  fatigue  in  the  boom  lacing  and 
main  structural  components,  which  will 
ultimately  result  in  a  collapse  of  the 
crane  boom.  All  cranes  were  new  at  the 
beginning  of  the  job.  In  addition,  the 
vibratory  hammer  manufacturer  has 
attempted  to  install  dampers  to  mitigate 
the  problem,  without  success.  As  a 
result  of  this  dangerous  situation,  the 
measure  will  not  be  required  for  this 
project.  This  information  was  provided 
to  us  after  the  Navy  submitted  their 
request  for  authorization  and  is  not 
reflected  in  that  document. 

For  impact  driving,  soft  start  will  be 
required,  and  contractors  will  provide 
an  initial  set  of  three  strikes  from  the 
impact  hammer  at  40  percent  energy, 
followed  by  a  30-second  waiting  period, 
then  two  subseq^uent  three  strike  sets. 

We  have  carefully  evaluated  the 
applicant’s  proposed  mitigation 
measures  and  considered  a  range  of , 
other  measures  in  the  context  of 
ensuring  that  we  prescribe  the  means  of 
effecting  the  least  practicable  impact  on 
the  affected  marine  mammal  species 
and  stocks  and  their  habitat.  Our 
evaluation  of  potential  measures 
included  consideration  of  the  following 
factors  in  relation  to  one  another:  (1) 

The  manner  in  which,  and  the  degree  to 
which,  the  successful  implementation  of 
the  measure  is  expected  to  minimize 
adverse  impacts  to  marine  mammals;  (2) 
the  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impacts  as  planned;  and  (3)  the 
practicability  of  the  measure  for 
applicant  implementation,  including 
consideration  of  personnel  safety,  and 
practicality  of  implementation. 

Based  on  our  evaluation  of  the 
applicant’s  proposed  measures,  as  well 
as  other  measures  considered,  we  have 
preliminarily  determined  that  the 
proposed  mitigation  measures  provide 
the  means  of  effecting  the  least 
practicable  impact  on  marine  mammal 


species  or  stocks  and  their  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar 
significance. 

Proposed  Monitoring  and  Reporting 

In  order  to  issue  an  IT  A  for  an 
activity,  section  101(a)(5)(U)  of  the 
MMPA  states  that  we  must,  where 
applicable,  set  forth  “requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking’’.  The  MMPA 
implementing  regulations  at  50  CFR 
216.104  (a)(13)  indicate  that  requests  for 
IT As  must  include  the  suggested  means 
of  accomplishing  the  necessary 
monitoring  and  reporting  that  would 
result  in  increased  knowledge  of  the 
species  and  of  the  level  of  taking  or 
impacts  on  populations  of  marine 
mammals  that  are  expected  to  be 
present  in  the  proposed  action  area. 

Visual  Marine  Mammal  Observations 

The  Navy  will  collect  sighting  data 
and  behavioral  responses  to 
construction  for  marine  mammal 
species  observed  in  the  region  of 
activity  during  the  period  of  activity.  All 
observers  will  be  trained  in  marine 
mammal  identification  and  behaviors 
and  are  required  to  have  no  oth^r 
construction-related  tasks  while 
conducting  monitoring.  The  Navy  will 
monitor  the  shutdown  zone  and 
disturbance  zone  before,  during,  and 
after  pile  driving,  with  observers  located 
at  the  best  practicable  vantage  points. 
Based  on  our  requirements,  the  Marine 
Mammal  Monitoring  Plan  would 
implement  the  following  procedures  for 
pile  driving: 

•  MMOs  would  be  located  at  the  best 
vantage  point(s)  in  order  to  properly  see 
the  entire  shutdown  zone  and  as  much 
of  the  disturbance  zone  as  possible. 

•  During  all  observation  periods, 
observers  will  use  binoculars  and  the 
naked  eye  to  search  continuously  for 
marine  mammals. 

•  If  the  shutdown  zones  are  obscured 
by  fog  or  poor  lighting  conditions,  pile 
driving  at  that  location  will  not  be 
initiated  until  that  zone  is  visible. 
Should  such  conditions  arise  while 
impact  driving  is  underway,  the  activity 
would  be  halted. 

•  The  shutdown  and  disturbance 
zones  around  the  pile  will  be  monitored 
for  the  presence  of  marine  mammals 
before,  during,  and  after  any  pile  driving 
or  removal  activity. 

Individuals  implementing  the 
monitoring  protocol  will  assess  its 
effectiveness  using  an  adaptive 
approach.  Monitoring  biologists  will  use 
their  best  professional  judgment 
throughout  implementation  and  seek 
improvements  to  these  methods  when 
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deemed  appropriate.  Any  modifications 
to  protocol  will  be  coordinated  between 
NMFS  and  the  Navy. 

Data  Collection 

We  require  that  observers  use 
approved  data  forms.  Among  other 
pieces  of  information,  the  Navy  will 
record  detailed  information  about  any 
implementation  of  shutdowns, 
including  the  distance  of  animals  to  the 
pile  and  description  of  specific  actions 
that  ensued  and  resulting  behavior  of 
the  animal,  if  any.  In  addition,  the  Navy 
will  attempt  to  distinguish  between  the 
number  of  individual  animals  taken  and 
the  number  of  incidences  of  take.  We 
require  that,  at  a  minimum,  the 
following  information  be  collected  on 
the  sighting  forms; 

•  Date  and  time  that  monitored 
activity  begins  or  ends; 

•  Construction  activities  occurring 
during  each  observation  period; 

•  Weather  parameters  [e.g.,  percent 
cover,  visibility); 

•  Water  conditions  (e.g.,  sea  state, 
tide  state); 

•  Species,  numbers,  and,  if  possible, 
sex  and  age  class  of  marine  mammals; 

•  Description  of  any  observable 
marine  mammal  behavior  patterns, 
including  bearing  and  direction  of 
travel,  and  if  possible,  the  correlation  to 
SPLs; 

•  Distance  from  pile  driving  activities 
to  marine  mammals  and  distance  from 
the  marine  mammals  to  the  observation 
point; 

•  Locations  of  all  marine  mammal 
observations;  and 

•  Other  human  activity  in  the  area. 
Reporting 

A  draft  report  would  be  submitted  to 
NMFS  within  90  calendar  days  of  the 
completion  of  the  in-water  work 
window.  The  report  will  include  marine 
mammal  observations  pre-activity, 
during-activity,  and  post-activity  during 
pile  driving  days,  and  will  also  provide 
descriptions  of  any  problems 
encountered  in  deploying  sound 
attenuating  devices,  any  adverse 
responses  to  construction  activities  by 
marine  mammals  and  a  complete 
description  of  all  mitigation  shutdowns 
and  the  results  of  those  actions  and  a 
refined  take  estimate  based  on  the 
number  of  marine  mammals  observed 
during  the  course  of  construction.  A 
final  report  would  be  prepared  and 
submitted  within  30  days  following 
resolution  of  comments  on  the  draft 
report. 

Estimated  Take  by  Incidental 
Harassment 

With  respect  to  the  activities 
described  here,  the  MMPA  defines 


“harassment”  as;  “any  act  of  pursuit, 
torment,  or  annoyance  which  (i)  has  the 
potential  to  injure  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  [Level 
A  harassment];  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns, 
including,  but  not  limited  to,  migration, 
breathing,  nursing,  breeding,  feeding,  or 
sheltering  [Level  B  harassment].” 

All  anticipated  takes  would  be  by 
Level  B  harassment,  involving 
temporary  changes  in  behavior.  The 
proposed  mitigation  and  monitoring 
measures  are  expected  to  minimize  the 
possibility  of  injurious  or  lethal  takes 
such  that  take  by  Level  A  harassment, 
serious  injury  or  mortality  is  considered 
discountable.  However,  as  noted  earlier, 
it  is  unlikely  that  injurious  or  lethal 
takes  would  occur  even  in  the  absence 
of  the  planned  mitigation  and 
monitoring  measures. 

If  a  marine  mammal  responds  to  an 
underwater  sound  by  changing  its 
behavior  (e.g.,  through  relatively  minor 
changes  in  locomotion  direction/speed 
or  vocalization  behavior),  the  response 
may  or  may  not  constitute  taking  at  the 
individual  level,  and  is  unlikely  to 
affect  the  stock  or  the  species  as  a 
whole.  However,  if  a  sound  source 
displaces  marine  mammals  from  an 
important  feeding  or  breeding  area  for  a 
prolonged  period,  impacts  on  animals  or 
on  the  stock  or  species  could  potentially 
be  significant  (Lusseau  and  Bejder, 

2007;  Weilgart,  2007).  Given  the  many 
uncertainties  in  predicting  the  quantity 
and  types  of  impacts  of  sound  on 
marine  mammals,  it  is  common  practice 
to  estimate  how  many  animals  are  likely 
to  be  present  within  a  particular 
distance  of  a  given  activity,  or  exposed 
to  a  particular  level  of  sound.  This 
practice  potentially  overestimates  the 
numbers  of  marine  mammals  actually 
subject  to  disturbance  that  would 
correctly  be  considered  a  take  under  the 
MMPA.  For  example,  during  the  past 
ten  years,  transient  killer  whales  have 
been  observed  within  the  project  area 
twice.  On  the  basis  of  that  information, 
an  estimated  amount  of  potential  takes 
for  killer  whales  is  presented  here. 
However,  while  a  pod  of  killer  whales 
could  potentially  visit  again  during  the 
project  timeframe,  and  thus  be  taken,  it 
is  more  likely  that  they  would  not. 
Although  incidental  take  of  killer 
whales  and  Dali’s  porpoises  was 
authorized  for  2011-12  activities  at 
NBKB  on  the  basis  of  past  observations 
of  these  species,  no  such  takes  were 
recorded  and  no  individuals  of  these 
species  were  observed.  Similarly, 
estimated  actual  take  levels  (observed 
takes  extrapolated  to  the  remainder  of 


unobserved  but  ensonified  area)  were 
.significantly  less  than  authorized  levels 
pf  take  for  the  remaining  species. 

The  project  area  is  not  believed  to  be 
particularly  important  habitat  for 
marine  mammals,  nor  is  it  considered 
an  area  frequented  by  marine  mammals, 
although  harbor  seals  are  year-round 
residents  of  Hood  Canal  and  sea  lions 
are  known  to  haul-out  on  submarines 
and  other  man-made  objects  at  the 
NBKB  waterfront  (although  typically  at 
a  distance  of  a  mile  or  greater  from  the 
project  site).  Therefore,  behavioral 
disturbances  that  could  result  from 
anthropogenic  sound  associated  with 
these  activities  are  expected  to  affect 
relatively  small  numbers  of  individual 
marine  mammals,  although  those  effects 
could  be  recurring  over  the  life  of  the 
project  if  the  same  individuals  remain 
in  the  project  vicinity. 

The  Navy  has  requested  authorization 
for  the  incidental  taking  of  small 
numbers  of  Steller  sea  lions,  California 
sea  lions,  harbor  seals,  transient  killer 
whales,  Dali’s  porpoises,  and  harbor 
porpoises  in  the  Hood  Canal  that  may 
result  from  pile  driving  during 
construction  activities  associated  with 
the  wharf  construction  project  described 
previously  in  this  document.  The  takes 
requested  are  expected  to  have  no  more 
than  a  minor  effect  on  individual 
animals  and  no  effect  at  the  population 
level  for  these  species.  Any  effects 
experienced  by  individual  marine 
mammals  are  anticipated  to  be  limited 
to  short-term  disturbance  of  normal 
behavior  or  temporary  displacement  of 
animals  near  the  source  of  the  sound. 

Marine  Mammal  Densities 

The  Navy  is  in  the  process  of 
developing,  with  input  from  regional 
marine  mammal  experts,  estimates  of 
marine  mammal  densities  in 
Washington  inland  waters  for  the  Navy 
Marine  Species  Density  Database 
(NMSDD).  A  technical  report  will 
describe  methodologies  used  to  derive 
these  densities,  which  are  generally 
considered  the  best  available 
information  for  Washington  inland 
waters,  except  where  specific  local 
abundance  information  is  available. 

Initial  take  estimates  and  impact 
assessment  for  the  EHW-2  project  relied 
on  data  available  at  the  time  the 
application  was  submitted,  including 
survey  efforts  in  the  project  area.  For 
future  projects  at  NBKB,  it  is  likely  that 
the  NMSDD  densities  will  be  used  in 
assessing  project  impacts.  However, 
because  the  NMSDD  report  is  not 
complete,  and  because  use  of  the 
previous  density  or  abundance 
information  results  in  more  conservative  ■ 
take  estimates,  the  approach  to  take 
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estimation  used  for  the  first  year  of 
EHW-2  construction  is  largely  retained 
here.  Please  see  Appendix  B  of  the 
Navy’s  application  for  more  information 
on  the  NMSDD  information. 

For  all  species,  the  most  appropriate 
information  available  was  used  to 
estimate  the  number  of  potential 
incidences  of  take.  For  harbor  seals,  this 
involved  published  literature  describing 
harbor  seal  research  conducted  in 
Washington  and  Oregon  as  well  as  more 
specific  counts  conducted  in  Hood 
Canal  (Huber  et  ah,  2001;  Jeffries  et  ah, 
2003).  Killer  whales  are  known  from 
two  periods  of  occurrence  (2003  and 

2005)  and  are  not  known  to 
preferentially  use  any  specific  portion  of 
the  Hood  Canal.  Therefore,  density  was 
calculated  as  the  maximum  number  of 
individuals  present  at  a  given  time 
during  those  occurrences  (London, 

2006) ,  divided  by  the  area  of  Hood 
Canal.  The  best  information  available 
for  the  remaining  species  in  Hood  Canal 
came  from  surveys  conducted  by  the 
Navy  at  the  NBKB  waterfront  or  in  the 
vicinity  of  the  project  area. 

Beginning  in  April  2008,  Navy 
personnel  have  recorded  sightings  of 
marine  mammals  occurring  at  known 
haul-outs  along  the  NBKB  waterfront, 
including  docked  submarines  or  other 
structures  associated  with  NBKB  docks 
and  piers  and  the  nearshore  pontoons  of 
the  floating  security  fence.  Sightings  of 
marine  mammals  within  the  waters 
adjoining  these  locations  were  also 
recorded.  Sightings  were  attempted 
whenever  possible  during  a  typical 
work  week  [i.e.,  Monday  through 
Friday),  but  inclement  weather, 
holidays,  or  security  constraints  often 
precluded  surveys.  These  sightings  took 
place  frequently,  although  without  a 
formal  survey  protocol.  During  the 
surveys,  staff  visited  each  of  the  above- 
mentioned  locations  and  recorded 
observations  of  marine  mammals. 
Surveys  were  conducted  using 
binoculars  and  the  naked  eye  from 
shoreline  locations  or  the  piers/wharves 
themselves.  Because  these  surveys 
consist  of  opportunistic  sighting  data 
from  shore-based  observers,  largely  of 
hauled-out  animals,  there  is  no 
associated  survey  area  appropriate  for 
use  in  calculating  a  density  from  the 
abundance  data.  Data  were  compiled  for 
the  period  from  April  2008  through 
December  2012  for  analysis  in  this 
proposed  IHA,  and  these  data  provide 
the  basis  for  take  estimation  for  Steller 
and  California  sea  lions.  Other 
information,  including  sightings  data 
from  other  Navy  survey  efforts  at  NBKB, 
is  available  for  these  two  species,  but 
these  data  provide  the  most 
conservative  (j.e.,  highest)  local 


abundance  estimates  (and  thus  the 
highest  estimates  of  potential  take). 

In  addition,  vessel-based  marine 
wildlife  surveys  were  conducted 
according  to  established  survey 
protocols  during  July  through 
September  2008  and  November  through 
May  2009—10  (Tannenbaum  et  ah,  2009, 
2011).  Eighteen  complete  surveys  of  the 
nearshore  area  resulted  in  observations 
of  four  marine  mammal  species  (harbor 
seal,  California  sea  lion,  harbor 
porpoise,  and  Dali’s  porpoise).  These 
surveys  operated  along  pre-determined 
transects  parallel  to  the  shoreline  from 
the  nearshore  out  to  approximately 
1,800  ft  (549  m)  from  shoreline,  at  a 
spacing  of  100  yd,  and  covered  the 
entire  NBKB  waterfront  (approximately 
3.9  km^  per  survey)  at  a  speed  of  5  kn 
or  less.  Two  observers  recorded 
sightings  of  marine  mammals  both  in 
the  water  and  hauled  out,  including 
date,  time,  species,  number  of 
individuals,  age  (juvenile,  adult), 
behavior  (swimming,  diving,  hauled 
out,  avoidance  dive),  and  haul-out 
location.  Positions  of  marine  mammals 
were  obtained  by  recording  distance  and 
bearing  to  the  animal  with  a  rangefinder 
and  compass,  noting  the  concurrent 
location  of  the  boat  with  GPS,  and, 
subsequently,  analyzing  these  data  to 
produce  coordinates  of  the  locations  of 
all  animals  detected.  These  surveys 
resulted  in  the  only  observation  of  a 
Dali’s  porpoise  near  NBKB. 

The  Navy  also  conducted  vessel-based 
line  transect  surveys  in  Hood  Canal  on 
non-construction  days  during  the  2011 
TPP  in  order  to  collect  additional  data 
for  species  present  in  Hood  Canal. 

These  surveys  detected  three  marine 
mammal  species  (harbor  seal,  California 
sea  lion,  and  harbor  porpoise),  and 
included  surveys  conducted  in  both  the 
main  body  of  Hood  Canal,  near  the 
project  area,  and  baseline  surveys 
conducted  for  comparison  in  Dabob 
Bay,  an  area  of  Hood  Canal  that  is  not 
affected  by  sound  from  Navy  actions  at 
the  NBKB  waterfront.  The  surveys 
operated  along  pre-determined  transects 
that  followed  a  double  saw-tooth  pattern 
to  achieve  uniform  coverage  of  the 
entire  NBKB  waterfront.  The  vessel 
traveled  at  a  speed  of  approximately  5 
kn  when  transiting  along  the  transect 
lines.  Two  observers  recorded  sightings 
of  marine  mammals  both  in  the  water 
and  hauled  out,  including  the  date, 
time,  species,  number  of  individuals, 
and  behavior  (swimming,  diving,  etc.). 
Positions  of  marine  mammals  were 
obtained  by  recording  the  distance  and 
bearing  to  the  animal(s),  noting  the 
concurrent  location  of  the  boat  with 
GPS,  and  subsequently  analyzing  these 
data  to  produce  coordinates  of  the 


locations  of  all  animals  detected. 

Sighting  information  for  harbor 
porpoises  was  corrected  for  detectability 
(g(0)  =  0.54;  Barlow,  1988;  Calambokidis 
et  al.,  1993;  Carretta  et  al..  2001). 

Distance  sampling  methodologies  were 
used  to  estimate  densities  of  animals  for 
the  data.  This  information  provides  the 
best  information  for  harbor  porpoises. 

The  cetaceans,  as  well  as  the  harbor 
seal,  appear  to  range  throughout  Hood 
Canal;  therefore,  the  analysis  in  this 
proposed  IHA  assumes  that  harbor  seal, 
transient  killer  whale,  harbor  porpoise, 
and  Dali’s  porpoise  are  uniformly 
distributed  in  the  project  area.  However, 
it  should  be  noted  that  there  have  been 
no  observations  of  cetaceans  within  the 
floating  security  barriers  at  NBKB;  these 
barriers  thus  appear  to  effectively 
prevent  cetaceans  from  approaching  the 
shutdown  zones.  Although  the  Navy 
will  implement  a  precautionary 
.shutdown  zone  for  cetaceans,  anecdotal 
evidence  suggests  that  cetaceans  are  not 
at  risk  of  Level  A  harassment  at  NBKB 
even  from  louder  activities  (e.g.,  impact 
pile  driving).  The  remaining  species  that 
occur  in  the  project  area,  Steller  sea  lion 
and  California  sea  lion,  do  not  appear  to 
utilize  most  of  Hood  Canal.  The  .sea 
lions  appear  to  be  attracted  to  the  man¬ 
made  haul-out  opportunities  along  the 
NBKB  waterfront  while  dispersing  for 
foraging  opportunities  elsewhere  in 
Hood  Canal.  California  sea  lions  were 
not  reported  during  aerial  surveys  of 
Hood  Canal  (Jeffries  et  al.,  2000),  and 
Steller  sea  lions  have  only  been  * 
documented  at  the  NBKB  waterfront. 

Description  of  Take  Calculation 

The  take  calculations  presented  here 
rely  on  the  best  data  currently  available 
for  marine  mammal  populations  in  the 
Hood  Canal.  The  formula  was 
developed  for  calculating  take  due  to 
pile  driving  activity  and  applied  to  each 
group-specific  sound  impact  threshold. 
The  formula  is  founded  on  the  following 
assumptions: 

•  Mitigation  measures  (e.g.,  bubble 
curtain)  would  be  utilized,  as  discussed 
previously; 

•  All  marine  mammal  individuals 
potentially  available  are  assumed  to  be 
present  within  the  relevant  area,  and 
thus  incidentally  taken; 

•  An  individual  can  only  be  taken 
once  during  a  24-h  period; 

•  There  were  will  be  195  total  days  of 
activity; 

•  Exposure  modeling  assumes  that 
one  impact  pile  driver  and  three 
vibratory  pile  drivers  are  operating 
concurrently;  and, 

-  •  Exposures  to  sound  levels  above  the 
relevant  thresholds  equate  to  take,  as 
defined  by  the  MMPA. 
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The  calculation  for  marine  mammal 
takes  is  estimated  by: 

Exposure  estimate  =  (n  *  ZOI)  *  days  of 
total  activity 
Where: 

n  =  density  estimate  used  for  each  species/ 
season 

ZOI  =  sound  threshold  ZOI  impact  area;  the 
area  encompassed  by  all  locations  where 
the  SPLs  equal  or  exceed  the  threshold 
being  evaluated 

n  *  ZOI  produces  an  estimate  of  the 
abundance  of  animals  that  could  be 
present  in  the  area  for  exposure,  and  is 
rounded  to  the  nearest  whole  number 
before  multiplying  by  days  of  total 
activity. 

The  ZOI  impact  area  is  the  estimated 
range  of  impact  to  the  sound  criteria. 

The  distances  specified  in  Table  5  were 
used  to  calculate  ZOIs  around  each  pile. 
All  impact  pile  driving  take  calculations 
were  based  on  the  estimated  threshold 
ranges  assuming  attenuation  of  10  dB 
from  use  of  a  bubble  curtain.  The  ZOI 
impact  area  took  into  consideration  the 
possible  affected  area  of  the  Hood  Canal 
from  the  pile  driving  site  furthest  from 
shore  with  attenuation  due  to  land 
shadowing  from  bends  in  the  canal. 
Because  of  the  close  proximity  of  some 
of  the  piles  to  the  shore,  the  narrowness 
of  the  canal  at  the  project  area,  and  the 
maximum  fetch,  the  ZOIs  for  each 
threshold  are  not  necessarily  spherical 
and  may  be  truncated. 

While  pile  driving  can  occur  any  day 
throughout  the  in-water  work  window, 
and  the-analysis  is  conducted  on  a  per 
day  basis,  only  a  fraction  of  that  time 
(typically  a  matter  of  hours  on  any  given 
day)  is  actually  spent  pile  driving. 
Acoustic  monitoring  conducted  as  part 
of  the  TPP  demonstrated  that  Level  B 
harassment  zones  for  vibratory  pile 
driving  are  likely  to  be  significantly 
smaller  than  the  zones  estimated 
through  modeling  based  on  measured 
source  levels  and  practical  spreading 
loss.  Also  of  note  is  the  fact  that  the 
effectiveness  of  mitigation  measures  in 
reducing  takes  is  typically  not 
quantified  in  the  take  estimation 
process.  Here,  we  do  explicitly  account 
for  an  assumed  level  of  efficacy  for  use 
of  the  bubble  curtain,  but  not  for  the  soft 
start  associated  with  impact  driving.  In 


addition,  equating  exposure  with 
response  (i.e.,  a  behavioral  response 
meeting  the  definition  of  take  under  the 
MMPA)  is  simplistic  and  conservative 
assumption.  For  these  reasons,  these 
take  estimates  are  likely  to  be 
conservative. 

Airborne  Sound — No  incidents  of 
incidental  take  resulting  solely  from 
airborne  sound  are  likely,  as  distances 
to  the  harassment  thresholds  would  not 
reach  areas  where  pinnipeds  may  haul 
out.  Harbor  seals  can  haul  out  at  a 
variety  of  natural  or  manmade  locations, 
but  the  closest  known  harbor  seal  haul- 
out  is  at  the  Dosewallips  River  mouth 
(London,  2006)  and  Navy  waterfront 
surveys  and  boat  surveys  have  found  it 
rare  for  harbor  seals  to  haul  out  along 
the  NBKB  waterfront  (Agness  and 
Tannenbaum,  2009;  Tannenbaum  et  al., 
2009,  2011;  Navy,  2010).  Individual 
seals  have  occasionally  been  observed 
hauled  out  on  pontoons  of  the  floating 
security  fence  within  the  restricted  areas 
of  NBKB,  but  this  area  is  not  with  the 
airborne  disturbance  ZOI.  Nearby  piers 
are  elevated  well  above  the  surface  of 
the  water  and  are  inaccessible  to 
pinnipeds,  and  seals  have  not  been 
observed  hauled  out  on  the  adjacent 
shoreline.  Sea  lions  typically  haul  out 
on  submarines  docked  at  Delta  Pier, 
approximately  one  mile  from  the  project 
site. 

We  recognize  that  pinnipeds  in  the 
water  could  be  exposed  to  airborne 
sound  that  may  result  in  behavioral 
harassment  when  looking  with  heads 
above  water.  However,  these  animals 
would  previously  have  been  ‘taken’  as  a 
result  of  exposure  to  underwater  sound 
above  the  behavioral  harassment 
thresholds,  which  are  in  all  cases  larger 
than  those  associated  with  airborne 
sound.  Thus,  the  behavioral  harassment 
of  these  animals  is  already  accounted 
for  in  these  estimates  of  potential  take. 
Multiple  incidents  of  exposure  to  sound 
above  NMFS’  thresholds  for  behavioral 
harassment  are  not  believed  to  result  in 
increased  behavioral  disturbance,  in 
either  nature  or  intensity  of  disturbance 
reaction.  Therefore,  we  do  not  believe 
that  authorization  of  incidental  take 
resulting  from  airborne  sound  for 
pinnipeds  is  warranted. 


California  Sea  Lion — California  sea 
lions  occur  regularly  in  the  vicinity  of 
the  project  site  from  August  through 
mid-June,  as  determined  by  Navy 
waterfront  surveys  conducted  from 
April  2008  through  December  2011 
(Table  9).  With  regard  to  the  range  of 
this  species  in  Hood  Canal  and  the 
project  area,  it  is  assumed  on  the  basis 
of  waterfront  observations  (Agness  and 
Tannenbaum,  2009;  Tannenbaum  et  al., 
2009,  2011)  that  the  opportunity  to  haul 
out  on  submarines  docked  at  Delta  Pier 
is  a  primary  attractant  for  California  sea 
lions  in  Hood  Canal,  as  they  are  not 
typically  observed  elsewhere  in  Hood 
Canal.  Abundance  is  calculated  as  the 
monthly  average  of  the  maximum 
number  observed  in  a  given  month,  as 
opposed  to  the  overall  average  (Table  9). 
That  is,  the  maximum  number  of 
animals  observed  on  any  one  day  in  a 
given  month  was  averaged  for  2008-11, 
providing  a  monthly  average  of  the 
maximum  daily  number  observed.  The 
largest  monthly  average  (58  animals) 
was  recorded  in  November,  as  was  the 
largest  single  daily  count  (81  in  2011). 
The  first  California  sea  lion  was 
observed  at  NBKB  in  August  2009,  and 
their  occurrence  has  been  increasing 
since  that  time  (Navy,  2012). 

California  sea  lion  density  for  Hood 
Canal  was  calculated  to  be  0.28  animals/ 
km2  for  purposes  of  the  Navy  Marine 
Species  Density  Database  (Navy,  2013). 
However,  this  density  was  derived  by 
averaging  data  collected  year-round. 

This  project  will  occur  during  the 
designated  in-water  work  window,  so  it 
is  more  appropriate  to  use  data  collected 
at  the  NBKB  waterfront  during  those 
months  (July-February).  The  average  of 
the  monthly  averages  for  maximum 
daily  numbers  observed  (in  a  given 
month,  during  the  in-water  work 
window)  is  31.2  animals  (see  Table  9). 
Exposures  were  calculated  assuming  31 
individuals  could  be  present,  and 
therefore  exposed  to  sound  exceeding 
the  behavioral  harassment  threshold,  on 
each  day  of  pile  driving.  This 
methodology  is  conservative  in  that  it 
assumes  that  all  individuals  potentially 
would  be  taken  on  any  given  day  of 
activity. 


Table  9— California  Sea  Lion  Sighting  Information  From  NBKB,  April  2008-December  2012 


Month 

Number  of 
surveys 

Number  of 
surveys  with 
animals 
present 

Frequency  of 
presence  ^ 

Abundance  2 

January  . 

47 

36 

0.77 

31.0 

February . 

50 

43 

0.86 

38.0 

March  . T . 

47 

45 

0.96 

53.3 

April . 

67 

55 

0.82 

45.4 

May  . 

72 

58 

0.81 

29.4 
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Table  9 — California  Sea  Lion  Sighting  Information  From  NBKB,  April  2008-December  2012— Continued 


Month 

Number  of 
surveys 

Number  of 
surveys  with 
animals 
present 

Frequency  of 
presence  ^ 

Abundance 2 

June  . 

73 

17 

0.23 

7.4 

July . 

61 

1 

0.02 

0.6 

August . 

65 

12 

0.18 

2.6 

September  . 

54 

31 

0.57 

20.4 

October  . 

65 

61 

0.94 

51.8 

November  . 

56 

56 

1 

60.2 

December  . 

54 

44 

0.81 

49.6 

Total  or  average  (in-water  work  season  only) . 

452 

284 

0.63 

31.2 

Totals  (number  of  surveys)  and  averages  (frequency  and  abundance)  presented  for  in-water  work  season  (July-February)  only.  Information 
from  March-June  presented  for  reference. 

^  Frequency  is  the  number  of  surveys  with  California  sea  lions  present/number  of  surveys  conducted. 

2  Abundance  is  calculated  as  the  monthly  average  of  the  maximum  daily  number  observed  in  a  given  month. 


Steller  Sea  Lion 

Steller  sea  lions  were  first 
documented  at  the  NBKB  waterfront  in 
November  2008,  while  hauled  out  on 
submarines  at  Delta  Pier  and  have  been 
periodically  observed  from  October  to 
April  since  that  time.  Based  on 
waterfront  observations,  Steller  sea  lions 
appear  to  use  available  haul-outs 
(typically  in  the  vicinity  of  Delta  Pier, 
approximately  one  mile  south  of  the 
project  area)  and  habitat  similarly  to 
California  sea  lions,  although  in  lesser 
numbers.  On  occasions  when  Steller  sea 
lions  are  observed,  they  typically  occur 
in  mixed  groups  with  California  sea 
lions  also  present,  allowing  observers  to 
confirm  their  identifications  based  on 
discrepancies  in  size  and  other  physical 
characteristics. 


Vessel-based  survey  effort  in  NBKB 
nearshore  waters  have  not  detected  any 
Steller  sea  lions  (Agness  and 
Tannenbaum,  2009;  Tannenbaum  et  aL, 
2009,  2011).  Opportunistic  sightings 
data  provided  by  Navy  personnel  since 
April  2008  have  continued  to  document 
sightings  of  Steller  sea  lions  at  Delta 
Pier  from  October  through  April  (Table 
10).  Steller  sea  lions  have  only  been 
observed  hauled  out  on  submarines 
docked  at  Delta  Pier.  Delta  Pier  and 
other  docks  at  NBKB  are  not  accessible 
to  pinnipeds  due  to  the  height  above 
water,  although  the  smaller  California 
sea  lions  and  harbor  seals  are  able  to 
haul  out  on  pontoons  that  support  the 
floating  security  barrier.  One  to  two 
animals  are  typically  seen  hauled  out 
with  California  sea  lions;  the  maximum 
Steller  sea  lion  group  size  seen  at  any 


given  time  was  six  individuals 
(observed  on  four  occasions). 

The  calculation  for  exposure  analysis 
is  similar  to  that  used  for  California  sea 
lions.  The  average  of  the  monthly 
averages  for  maximum  daily  numbers 
observed  (in  a  given  month,  during  the 
in-water  work  window)  is  1.7  animals 
(see  Table  10).  Therefore,  exposures 
were  calculated  assuming  that  two 
individuals  could  be  present,  and 
therefore  exposed  to  sound  exceeding 
the  behavioral  harassment  threshold,  on 
each  day  of  pile  driving.  This 
methodology  is  conservative  in  that 
Steller  sea  lions  are  unlikely  to  be 
present  on  every  day  of  pile  driving  and 
because  it  assumes  that  all  individuals 
potentially  would  be  taken  on  any  given 
day  of  activity. 


Table  10 — Steller  Sea  Lion  Sighting  Information  From  NBKB,  April  2008-June  2010;  October  2011 


Month 

i 

Number  of 
surveys 

Number  of  ! 
surveys  with 
animals 
present 

Frequency  of 
presence  ’  i 

Abundance 2 

January  . 

47 

12 

0.26 

i  1-5 

February . 

50 

!  6 

0.12  1 

1.3 

March  . 

-  47 

i  12 

0.26  i 

1.8 

April  . 

67 

i  21 

0.31 

1  2.8 

May  . 

72 

!  6 

0.08 

i  1.8 

73 

1  0 

0 

0 

July . ; . 

61 

i  0 

0 

i  ° 

August . 

65 

!  0 

0 

0 

September  . 

54 

!  1 

0.02 

I  1.0 

October  . . 

65 

26 

0.40 

i  2.6 

November  . 

56 

!  30 

0.54 

i  4.6 

December  . 

54 

1  18 

0.33 

!  2.6 

Total  or  average  (in-water  work  season  only) . . . 

452 

1 _ 

1  0.21 

!  1-7 

Totals  (number  of  surveys)  and  averages  (frequency  and  «bundance)  presented  for  in-water  work  season  (July-February)  only.  Information 
from  March-June  presented  for  reference. 

’  Frequency  is  the  number  of  surveys  with  Steller  sea  lions  present/number  of  surveys  conducted. 

2  Abundance  is  calculated  as  the  monthly  average  of  the  maximum  daily  number  observed  in  a  given  month. 


Local  abundance  information,  rather 
than  density,  was  used  in  estimating 


take  for  Steller  sea  lions.  Please  see  the 
discussion  provided  previously  for 


California  sea  lions.  Steller  sea  lions  are 
known  only  from  haul-outs  over  one 
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mile  from  the  project  area,  and  would 
not  be  subject  to  harassment  from 
airborne  sound.  Table  10  depicts  the 
number  of  estimated  behavioral 
harassments. 

Harbor  Seal — Jeffries  et  al.  (2003) 
conducted  aerial  surveys  of  the  harbor 
seal  population  in  Hood  Canal  in  1999 
for  the  Washington  Department  of  Fish 
and  Wildlife  and  reported  711  harbor 
seals  hauled  out.  The  authors  adjusted 
this  abundance  with  a  correction  factor 
of  1.53  to  account  for  seals  in  the  water, 
which  were  not  counted,  and  estimated 
that  there  were  1,088  harbor  seals  in 
Hood  Canal.  The  correction  factor  (1.53) 
was  based  on  the  proportion  of  time 
seals  spend  on  land  versus  in  the  water 
over  the  course  of  a  day,  and  was 
derived  by  dividing  one  by  the 
percentage  of  time  harbor  seals  spent  on 
land.  These  data  came  from  tags  (VHF 
transmitters)  applied  to  harbor  seals  at 
six  areas  (Grays  Harbor,  Tillamook  Bay, 
Umpqua  River,  Gertrude  Island, 
Protection/Smith  Islands,  and  Boundary 
Bay,  BC)  within  two  different  harbor 
seal  stocks  (the  coastal  stock  and  the 
inland  waters  of  WA  stock)  over  four 
survey  years.  The  Hood  Canal 
population  is  part  of  the  inland  waters 
stock,  and  while  not  specifically 
sampled,  Jeffries  et  al.  (2003)  found  the 
VHF  data  to  be  broadly  applicable  to  the 
entire  stock.  The  tagging  research  in 
1991  and  1992  conducted  by  Huber  et 
al.  (2001)  and  Jeffries  et  al.  (2003)  used 
the  same  methods  for  the  1999  and  2000 
survey  years,  These  surveys  indicated 
that  approximately  35  percent  of  harbor 
seals  are  in  the  water  versus  hauled  out 
on  a  daily  basis  (Huber  et  al.,  2001; 
Jeffries  et  al.,  2003).  Exposures  were 
calculated  using  a  density  derived  from 
the  number  of  harbor  seals  that  are 
present  in  the  water  at  any  one  time  (35 
percent  of  1,088,  or  approximately  381 
individuals),  divided  by  the  area  of  the 
Hood  Canal  (358.44  km^)  and  the 
formula  presented  previously.  The 
aforementioned  area  of  Hood  Canal 
represents  a  change  from  that  cited 
previously  for  authorizations  associated 
with  Navy  activities  in  Hood  Canal,  and 
represents  a  correction  to  our 
understanding  of  the  methodology  used 
in  Jeffries  et  al.  (2003). 

We  recognize  that  over  the  course  of 
the  day,  while  the  proportion  of  animals 
in  the  water  may  not  vary  significantly, 
different  individuals  may  enter  and  exit 
the  water.  However,  fine-scale  data  on 
harbor  seal  movements  within  the 
project  area  on  time  durations  of  less 
than  a  day  are  not  available.  Previous 
monitoring  experience  from  Navy 
actions  conducted  in  the  same  project 
•  area  has  indicated  that  this  density 
provides  an  appropriate  estimate  of 


potential  exposures.  The  density  of 
harbor  seals  calculated  in  this  manner 
(1.06  animals/km^)  is  corroborated  by 
results  of  the  Navy’s  vessel-based 
marine  mammal  surveys  at  NBKB  in 
2008  and  2009-10,  in  which  an  average 
of  five  individual  harbor  seals  per 
survey  was  observed  in  the  3.9  km^ 
survey  area  (density  =  1.3  animals/km^) 
(Tannenbaum  et  al.,  2009,  2011).  For 
this  analysis,  we  retain  the  previous 
estimate  of  1.3  animals/km^  (based  on 
the  erroneous  understanding  of  the  size 
of  the  sampling  area  used  by  Jeffries  et 
al.  (2003)),  because  the  use  of  the  older 
estimate  is  larger,  therefore  resulting  in 
a  conservative  take  estimate,  and 
because  incorporation  of  this  correction 
here  would  result  in  unnecessary  delay. 

Killer  Whales — Transient  killer 
whales  are  uncommon  visitors  to  Hood 
Canal,  and  may  be  present  anytime 
during  the  year.  Transient  pods  (six  to 
eleven  individuals  per  event)  were 
observed  in  Hood  Canal  for  lengthy 
periods  of  time  (59-172  days)  in  2003 
(January-March)  and  2005  (February- 
June),  feeding  on  harbor  seals  (London, 
2006).  These  whales  used  the  entire 
expanse  of  Hood  Canal  for  feeding.  West 
Coast  transient  killer  whales  most  often 
travel  in  small  pods  (Baird  and  Dill 
1996).  Houghton  reported  to  the  Navy, 
from  unpublished  data,  that  the  most 
commonly  observed  group  size  in  Puget 
Sound  (defined  as  from  Admiralty  Inlet 
south  and  up  through  Skagit  Bay)  from 
2004-2010  data  is  six  whales. 

The  density  value  derived  for  the 
Navy  Marine  Species  Density  Database 
is  0.0019  animals/km^  (Navy,  2013), 
which  would  result  in  a  prediction  that 
zero  animals  would  be  harassed  by  the 
project  activities.  However,  while 
transient  killer  whales  are  rare  in  the 
Hood  Canal,  it  is  possible  that  a  pod  of 
animals  could  be  present.  In  the  event 
that  this  occurred,  the  animals  would 
not  assume  a  uniform  distribution  as  is 
implied  by  the  density  estimate.  For  a ' 
separate  activity  occurring  at  NBKB  (the 
barge  mooring  project),  we 
conservatively  assumed  that  a  single 
pod  of  whales  (defined  as  six  whales) 
could  be  present  in  the  vicinity  of  the 
project  for  the  entire  duration.  However, 
the  duration  for  that  project  is  only 
twenty  days,  whereas  the  duration  for 
EHW-2  is  195  days.  While  it  is  possible 
that  killer  whales  could  be  present  in 
Hood  Canal  for  195  days,  we  believe 
that  it  is  unlikely  even  in  the  absence  of 
a  harassing  stimulus  on  the  basis  of  past 
observations.  Further,  in  the.absence  of 
any  overriding  contextual  element  (e.g., 
NBKB  is  not  important  as  a  breeding 
area,  and  provides  no  unusual 
concentration  of  prey),  it  is  reasonable 
to  assume  that  whales  would  leave  the 


area  if  exposed  to  potentially  harassing 
levels  of  sound  on  each  day  that  they 
were  present.  In  the  absence  of  such 
potentially  harassing  stimuli,  killer 
whales  were  observed  in  Hood  Canal  in 
2003  and  2005  for  a  minimum  of  59 
days.  We  assume  here  that  a  pod  of 
whales  would  remain  present  for 
approximately  half  the  time  in  the 
presence  of  pile  driving  [i.e.,  a  pod  of 
six  whales  present  for  30  days). 

Dali’s  Porpoise 

Dali’s  porpoises  may  be  present  in  the 
Hood  Canal  year-round  and  could  occur 
as  far  south  as  the  project  site.  Their  use 
of  inland  Washington  waters,  however, 
is  mostly  limited  to  the  Strait  of  Juan  de 
Fuca.  One  individual  has  been  observed 
by  Navy  staff  in  deeper  waters  of  Hood 
Canal  (Tannenbaum  et  al.,  2009,  2011). 
The  Navy  Marine  Species  Density 
Database  assumes  a  negligible  value  of 
0.001  animals/1,000  km^  for  DaJl’s 
porpoises  in  the  Hood  Canal,  which 
represents  species  that  have  historically 
been  observed  in  an  area  but  have  no 
regular  presence.  Use  of  this  density 
value  results  in  a  prediction  that  zero 
animals  would  be  exposed  to  sound 
above  the  behavioral  harassment 
threshold.  However,  given  the  lengthy 
project  duration  it  is  possible  that  a 
Dali’s  porpoise  could  be  present.  While 
it  is  unlikely  that  Dali’s  porpoise  would 
be  present  frequently,  there  is  no 
information  to  indicate  an  appropriate 
proportion  of  days,  and  the  Navy  is 
requesting  authorization  for  one 
incidence  of  incidental  take  per  day  for 
Dali’s  porpoise. 

Harbor  Porpoise 

During  vessel-based  line  transect 
surveys  on  non-construction  days 
during  the  TPP,  harbor  porpoises  were 
frequently  sighted  within  several 
kilometers  of  the  base,  mostly  to  the 
north  or  south  of  the  project  area,  but 
occasionally  directly  across  from  the- 
Bangor  waterfront  on  the  far  side  of 
Toandos  Peninsula.  Harbor  porpoise 
presence  in  the  immediate  vicinity  of 
the  base  (i.e.,  within  1  km)  remained 
low.  These  data  were  used  to  generate 
a  density  for  Hood  Canal.  Based  on 
guidance  from  other  line  transect 
surveys  conducted  for  harbor  porpoises 
using  similar  monitoring  parameters 
[e.g.,  boat  speed,  number  of  observers) 
(Barlow,  1988;  Calambokidis  et  al., 
1993;  Carretta  et  al.,  2001),  the  Navy 
determined  the  effective  strip  width  for 
the  surveys  to  be  one  kilometer,  or  a 
perpendicular  distance  of  500  m  from 
the  transect  to  the  left  or  right  of  the 
vessel.  The  effective  strip  width  was  set 
at  the  distance  at  which  the  detection 
probability  for  harbor  porpoises  was 
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equivalent  to  one,  which  assumes  that 
all  individuals  on  a  transect  are 
detected.  Only  sightings  occurring 
within  the  effective  strip  width  were 
used  in  the  density  calculation.  By 
multiplying  the  trackline  length  of  the 
surveys  hy  the  effective  strip  width,  the 
total  area  surveyed  during  the  surveys 
was  471.2  km2.  Thirty-eight  individual 
harhor  porpoises  were  sighted  within 
this  area,  resulting  in  a  density  of  0.0806 
animals  per  km^.  To  account  for 
availability  bias,  or  the  animals  which 
are  unavailable  to  be  detected  because 
they  are  submerged,  the  Navy  utilized  a 
g(0)  value  of  0.54,  derived  from  other 


similar  line  transect  surveys  (Barlow, 
1988;  Calambokidis  et  ah,  1993;  Carretta 
et  ah,  2001).  This  resulted  in  a  corrected 
density  of  0.149  harbor  porpoises  per 
km^.  For  comparison,  27A.27  km^  of 
trackline  survey  effort  in  nearby  Dabob 
Bay  produced  a  corrected  density 
estimate  of  0.203  harbor  porpoises  per 
km^.  However,  the  Navy  has  elected  to 
retain  an  earlier  density  estimate, 
derived  from  only  preliminary  data,  for 
the  exposure  analysis.  This  estimate  is 
larger  than  the  current  best  estimate  and 
therefore  overestimates  the  number  of 
potential  takes. 


Potential  takes  could  occur  if 
individuals  of  these  species  move 
through  the  area  on  foraging  trips  when 
pile  driving  is  occurring.  Individuals 
that  are  taken  could  exhibit  behavioral 
changes  such  as  increased  swimming 
speeds,  increased  surfacing  time,  or 
decreased  foraging.  Most  likely, 
individuals  may  move  away  from  the 
sound  source  and  be  temporarily 
displaced  from  the  areas  of  pile  driving. 
Potential  takes  by  disturbance  would 
likely  have  a  negligible  short-term  effect 
on  individuals  and  not  result  in 
population-level  impacts. 


Table  11— Number  of  Potential  Incidental  Takes  of  Marine  Mammals  Within  Various  Acoustic  Threshold 

Zones 


r 

1 

!  Underwater  ! 

'  _  .  _ 1 

Airborne  ! 

Total  proposed 
authorized 

1  takes 

1 

1 

i 

Species  | 

Density/ 

Abundance  |  Impact  injury 
j  threshold  ’ 

[ 

Vibratory  ! 
disturbance  j 
threshold 
(120dB)2 

Impact 
disturbance 
threshold  3 

California  sea  lion  . 

“28.4  1 

0 

j  6,045 

0 

i 

!  6,045 

Steller  sea  lion  . 

“1.1  ! 

0 

390 

i  0 

1  390 

Harbor  seal  . 

5 1 .06  i 

0 

1  10,530 

0 

1  10,530 

Killer  whale . . 

6  0.0019  i 

0 

1  180 

!  N/A 

1  180 

Dali’s  porpoise  . 

6  0.000001  j 

0  1  195 

1  N/A 

1  195 

Harbor  porpoise  . 

^0.149  1 

0 

1,950 

1  N/A 

!  1 ,950 

^  Acoustic  injury  threshold  for  impact  pile  driving  is  190  dB  for  pinnipeds  and  180  dB  for  cetaceans. 

2  The  160-dB  acoustic  harassment  zone  associated  with  impact  pile  driving  would  always  be  subsumed  by  the  120-dB  harassment  zone  pro¬ 
duced  by  vibratory  driving.  Therefore,  takes  are  not  calculated  separately  for  the  two  zones. 

3  Acoustic  disturbance  threshold  is  100  dB  for  sea  lions  and  90  dB  for  harbor  seals.  We  do  not  believe  that  pinnipeds  would  be  available  for 
airborne  acoustic  harassment  because  they  are  not  known  to  regularly  haul-out  at  locations  inside  the  zone  in  which  airborne  acoustic  harass¬ 
ment  could  occur. 

Figures  presented  are  abundance  numbers,  not  density,  and  are  calculated  as  the  average  of  average  daily  maximum  numbers  per  month. 
Abundance  numbers  are  rounded  to  the  nearest  whole  number  for  take  estimation.  The  Steller  sea  lion  abundance  was  doubled. 

5  An  uncorrected  estimate  of  1.3  animals/km^  was  used  for  the  exposure  analysis. 

6  These  densities  resulted  in  zero  take  estimates.  We  assumed  that  a  single  pod  of  six  killer  whales  could  be  present  for  as  many  as  30  days 
of  the  duration  and  that  one  Dali’s  porpoise  could  be  present  on  each  day  of  the  project. 

^The  preliminary  density  estimate  of  0.250  animals/km^  was  used  for  the  exposure  analysis. 


Negligible  Impact  and  Small  Numbers 
Analyses  and  Preliminary 
Determinations 

NMFS  has  defined  “negligible 
impact”  in  50  CFR  216.103  as  “.  .  .  an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival.”  In  making  a 
negligible  impact  determination,  we 
consider  a  variety  of  factors,  including 
but  not  limited  to:  (1)  The  number  of 
anticipated  mortalities;  (2)  the  number 
and  nature  of  anticipated  injuries;  (3) 
the  number,  nature,  intensity,  and 
duration  of  Level  B  harassment;  and  (4) 
the  context  in  which  the  take  occurs. 

Pile  driving  activities  associated  with 
the  wharf  construction  project,  as 
outlined  previously,  have  the  potential 
to  disturb  or  displace  marine  mammals. 
Specifically,  the  proposed  activities  may 
result  in  take,  in  the  form  of  Level  B 


harassment  (behavioral  disturbance) 
only,  from  airborne  or  underwater 
sounds  generated  from  pile  driving.  No 
mortality,  serious  injury,  or  Level  A 
harassment  is  anticipated  given  the 
methods  of  installation  and  measures 
designed  to  minimize  the  possibility  of 
injury  to  marine  mammals  and  Level  B 
harassment  would  be  reduced  to  the 
level  of  least  practicable  adverse  impact. 
Specifically,  vibratory  hammers,  which 
do  not  have  significant  potential  to 
cause  injury  to  marine  mammals  due  to 
the  relatively  low  source  levels  (less 
than  190  dB),  would  be  the  primary 
method  of  installation.  Also,  no  impact 
pile  driving  will  occur  without  the  use 
of  a  sound  attenuation  system  (e.g., 
bubble  curtain),  and  pile  driving  will 
either  not  start  or  be  halted  if  marine 
mammals  approach  the  shutdown  zone. 
The  pile  driving  activities  analyzed  here 
are  similar  to  other  similar  construction 
activities,  including  recent  projects 
conducted  by  the  Navy  in  the  Hood 


Canal  as  well  as  work  conducted  in 
2005  for  the  Hood  Canal  Bridge  (SR- 
104)  by  the  Washington  Department  of 
Transportation,  which  have  taken  place 
with  no  reported  injuries  or  mortality  to 
marine  mammals. 

The  proposed  numbers  of  animals 
authorized  to  be  taken  for  Steller  and 
California  sea  lions  and  for  Dali’s 
porpoises  would  be  considered  small 
relative  to  the  relevant  stocks  or 
populations  (each  less  than  two  percent) 
even  if  each  estimated  taking  occurred 
to  a  new  individual — an  extremely 
unlikely  scenario.  For  harbor  porpoises, 
the  number  of  incidences  of  take 
relative  to  the  stock  abundance 
(approximately  eighteen  percent)  is 
higher,  although  still  within  the  bounds 
of  what  we  consider  to  be  small 
numbers.  Little  is  known  about  harbor 
porpoise  use  of  Hood  Canal,  and  prior 
to  monitoring  associated  with  recent 
pile  driving  projects  at  NBKB  it  was 
believed  that  harbor  porpoise  were 
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infrequent  visitors  to  the  area.  It  is  ^ 
unclear  from  the  limited  information 
available  what  relationship  harbor 
porpoise  occurrence  in  Hood  Canal  may 
hold  to  the  regional  stock  or  whether 
similar  usage  of  Hood  Canal  may  be 
expected  to  be  recurring.  It  is  unknown 
how  many  unique  individuals  are 
represented  by  sightings  in  Hood  Canal, 
although  it  is  unlikely  that  these 
animals  represent  a  large  proportion  of 
the  overall  stock.  Nevertheless,  the 
estimated  take  of  harbor  porpoises  is 
likely  an  overestimate,  as  sightings  to 
date  have  occurred  only  at  significant 
distance  from  the  project  area  (both 
inside  and  outside  of  the  predicted  120- 
dB  zone). 

The  proposed  numbers  of  authorized 
take  for  harbor  seals,  transient  killer 
w’hales,  and  harbor  porpoises  are 
somewhat  higher  relative  to  the  total 
stocks.  However,  these  numbers 
represent  the  instances  of  take,  not  the 
number  of  individuals  taken.  While  it  is 
unlikely  that  all  animals  in  the  Hood 
Canal  population  would  be  exposed  to 
sound  created  by  project  activities,  the 
approximately  1,088  harbor  seals 
resident  in  Hood  Canal  are 
approximately  seven  percent  of  the 
regional  stock,  and  represent  small 
numbers  of  Washington  inland  waters 
harbor  seals.  For  transient  killer  whales, 
we  estimate  take  based  on  an 
assumption  that  a  single  pod  of  whales, 
comprising  six  individuals,  is  present  in 
the  vicinity  of  the  project  area  for  the 
entire  duration  of  the  project.  These  six 
individuals  represent  a  small  number  of 
transient  killer  whales. 

For  pinnipeds,  no  rookeries  are 
present  in  the  project  area,  there  are  no 
haul-outs  other  than  those  provided 
opportunistically  by  man-made  objects, 
and  the  project  area  is  not  known  to 
provide  foraging  habitat  of  any  special 
importance.  Repeated  exposures  of 
individuals  to  levels  of  sound  that  may 
cause  Level  B  harassment  are  unlikely  ' 
to  result  in  hearing  impairment  or  to 
significantly  disrupt  foraging  behavior. 
Thus,  even  repeated  Level  B  harassment 
of  some  small  subset  of  the  overall  stock 
is  unlikely  to  result  in  any  significant 
realized  decrease  in  viability,  and  thus 
would  not  result  in  any  adverse  impact 
to  the  stock  as  a  whole  in  terms  of 
adverse  effects  on  rates  of  recruitment  or 
survival.  The  potential  for  multiple 
exposures  of  a  small  portion  of  the 
overall  stock  to  levels  associated  with 
Level  B  harassment  in  this  area  is 
expected  to  have  a  negligible  impact  on 
the  affected  stocks. 

We  have  preliminarily  determined 
that  the  impact  of  the  previously 
described  project  may  result,  at  worst, 
in  a  temporary  modification  in  behavior 


(Level  B  harassment)  of  small  numbers 
of  marine  mammals.  No  mortality  or 
injuries  are  anticipated  as  a  result  of  the 
specified  activity,  and  none  are 
proposed  to  be  authorized. 

Additionally,  animals  in  the  area  are  not 
expected  to  incur  hearing  impairment 
(i.e.,  TTS  or  PTS)  or  non-auditory 
physiological  effects.  For  pinnipeds,  the 
absence  of  any  major  rookeries  and  only 
a  few  isolated  and  opportunistic  haul- 
out  areas  near  or  adjacent  to  the  project 
site  means  that  potential  takes  by 
disturbance  would  have  an  insignificant 
short-term  effect  on  individuals  and 
would  not  result  in  population-level 
impacts.  Similarly,  for  cetacean  species 
the  absence  of  any  known  regular 
occurrence  adjacent  to  the  project  site 
means  that  potential  takes  by 
disturbance  would  have  an  insignificant 
short-term  effect  on  individuals  and 
would  not  result  in  population-level 
impacts.  Due  to  the  nature,  degree,  and 
context  of  behavioral  harassment 
anticipated,  the  activity  is  not  expected 
to  impact  rates  of  recruitment  or 
survival. 

For  reasons  stated  previously  in  this 
document,  the  negligible  impact 
determination  is  also  supported  by  the 
likelihood  that  marine  mammals  are 
expected  to  move  away  from  a  sound 
source  that  is  annoying  prior  to  its 
becoming  potentially  injurious,  and  the 
likelihood  that  marine  mammal 
detection  ability  by  trained  observers  is 
high  under  the  environmental 
conditions  described  for  Hood  Canal, 
enabling  the  implementation  of 
shutdowns  to  avoid  iiijury,  serious 
injury,  or  mortality.  As  a  result,  no  take 
by  injury  or  death  is  anticipated,  and 
the  potential  for  temporary  or 
permanent  hearing  impairment  is  very 
low  and  would  be  avoided  through  the 
incorporation  of  the  proposed 
mitigation  measures. 

While  the  numbers  of  marine 
mammals  potentially  incidentally 
harassed  would  depend  on  the 
distribution  and  abundance  of  marine 
mammals  in  the  vicinity  of  the  survey 
activity,  the  numbers  are  estimated  to  be 
small  relative  the  affected  species  or 
population  stock  sizes,  and  have  been 
mitigated  to  the  lowest  level  practicable 
through  incorporation  of  the  proposed 
mitigation  and  monitoring  measures 
mentioned  previously  in  this  document. 
This  activity  is  expected  to  result  in  a 
negligible  impact  on  the  affected  species 
or  stocks.  The  Eastern  DPS  of  the  Steller 
sea  lion  is  listed  as  threatened  under  the 
ESA;  no  other  species  for  which  take 
authorization  is  requested  are  either 
ESA-listed  or  considered  depleted 
under  the  MMPA.  No  take  would  be 
authorized  for  humpback  whales  or 


southern  resident  killer  whales,  and  the 
Navy  would  take  appropriate  action  to 
avoid  unauthorized  incidental  take 
should  one  of  these  species  be  observed 
in  the  project  area. 

Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
mitigation  and  monitoring  measures,  we 
preliminarily  find  that  the  proposed 
barge  mooring  project  would  result  in 
the  incidental  take  of  small  numbers  of 
marine  mammals,  by  Level  B 
harassment  only,  and  that  the  total 
taking  from  the  activity  would  have  a 
negligible  impact  on  the  affected  species 
or  stocks. 

Impact  on  Availability  of  Affected 
Species  for  Taking  for  Subsistence  Uses 

No  tribal  subsistence  hunts  are  held 
in  the  vicinity  of  the  project  area;  thus, 
temporary  behavioral  impacts  to 
individual  animals  will  not  affect  any 
subsistence  activity.  Further,  no 
population  or  stock  level  impacts  to 
marine  mammals  are  anticipated  or 
authorized.  As  a  result,  no  impacts  to 
the  availability  of  the  species  or  stock  to 
the  Pacific  Northwest  treaty  tribes  are 
expected  as  a  result  of  the  proposed 
activities.  Therefore,  no  relevant 
subsistence  uses  of  marine  mammals  are 
implicated  by  this  action. 

Endangered  Species  Act  (ESA) 

There  are  two  ESA-listed  marine 
mammal  species  with  known 
occurrence  in  the  project  area:  The 
Eastern  DPS  of  the  Steller  sea  lion, 
listed  as  threatened,  and  the  humpback 
whale,  listed  as  endangered.  Because  of 
the  potential  presence  of  these  species, 
the  Navy  engaged  in  a  formal 
consultation  with  the  NMFS  Northwest 
Regional  Office  (NWR)  under  Section  7 
of  the  ESA.  We  also  initiated  separate 
consultation  with  NWR  because  of  our 
proposal  to  authorize  the  incidental  take 
of  Steller  sea  lions  under  the  first  IHA 
for  EHW-2  construction.  NWR’s 
Biological  Opinion,  issued  on 
September  29,  2011,  concluded  that  the 
effects  of  pile  driving  activities  at  NBKB 
were  likely  to  adversely  affect,  but  not 
likely  to  jeopardize  the  continued 
existence  of  the  eastern  DPS  of  Steller 
sea  lion.  The  Steller  sea  lion  does  not 
have  critical  habitat  in  the  action  area. 
Subsequent  to  the  completion  of  the 
biological  opinion,  NWR  prepared  an 
Incidental  Take  Statement  (ITS)  to  be 
appended  to  the  opinion. 

NWR  compared  the  ITS,  as  well  as  the 
effects  analysis  and  conclusions  in  the 
Biological  Opinion,  with  the  amount  of 
and  conditions  on  take  proposed  in  the 
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IHA  and  determined  that  the  effects  of 
issuing  an  IHA  to  the  Navy  for  the 
taking  of  Steller  sea  lions  incidental  to 
construction  activities  are  consistent 
with  those  described  in  the  opinion. 

The  September  29,  2011  Biological 
Opinion  remains  valid  and  this 
proposed  MMPA  authorization  provides 
no  new  information  about  the  effects  of 
the  action,  nor  does  it  change  the  extent 
of  effects  of  the  action,  or  any  other 
basis  to  require  reinitiation  of  the 
opinion.  Therefore,  the  September  29, 
2011  Biological  Opinion  meets  the 
requirements  of  section  7(a)(2)  of  the 
ESA  and  implementing  regulations  at  50 
CFR  402  for  both  the  Navy  construction 
action,  as  well  as  our  proposed  action  to 
issue  an  IHA  under  the  MMPA,  and  no 
further  consultation  is  required.  NWR 
will  issue  a  new  ITS  and  append  it  to 
the  2011  Biological  Opinion  upon 
issuance  of  the  IHA,  if  appropriate. 

National  Environmental  Policy  Act 
(NEPA) 

The  Navy  prepared  an  Environmental 
Impact  Statement  and  issued  a  Record 
of  Decision  for  this  project.  We  acted  as 
a  cooperating  agency  in  the  preparation 
of  that  document,  and  reviewed  the  EIS 
and  the  public  comments  received  and 
determined  that  preparation  of 
additional  NEPA  analysis  was  not 
necessary.  We  subsequently  adopted  the 
Navy’s  EIS  and  issued  our  own  Record 
of  Decision  for  the  issuance  of  the  first 
IHA  on  July  6,  2012. 

We  have  reviewed  the  Navy’s 
application  for  a  renewed  IHA  for 
ongoing  construction  activities  for 
2013-14  and  the  2012-13  monitoring 
report.  Based  on  that  review,  we  have 
determined  that  the  proposed  action 
follows  closely  the  previous  IHA  and 
does  not  present  any  substantial 
changes,  or  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  which  would 
require  preparation  of  a  new  or 
supplemental  NEPA  document. 
Therefore,  we  have  preliminarily 
determined  that  a  new  or  supplemental 
Environmental  Assessment  or  EIS  is 
unnecessary,  and  will,  after  review  of 
public  comments  determine  whether  or 
not  to  reaffirm  our  2012  ROD.  The  2012 
NEPA  documents  are  available  for 
review  at  http://www.nmfs.noaa.gov/pr/ 
permi  ts/inciden  tal.  h  tm . 

Proposed  Authorization 

As  a'result  of  these  preliminary 
determinations,  we  propose  to  authorize 
the  take  of  marine  mammals  incidental 
to  the  Navy’s  wharf  construction 
project,  provided  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 


Dated:  May  16,  2013. 

Helen  M.  Golde, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  2013-120.‘;3  Filed  5-20-13;  8:45  am) 

BILUNG  CODE  3510-22-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[Docket  No.  CPSC-201 3-0020] 

Agency  Information'Collection 
Activities;  Proposed  Collection; 
Comment  Request;  CPSC  National 
Awareness  Survey 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  (CPSC  or  Commission)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 

Under  the  Paperwork  Reduction  Act  of 
1995  (PRA),  federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  a  generic 
clearance  to  conduct  national  awareness 
surveys  regarding  the  CPSC  and  CPSC 
activities. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  July  22,  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  CPSC-201 3- 
0020,  by  any  of  the  following  methods: 

Electronic  Submissions:  Submit 
electronic  comments  to  the  Federal 
eRulemaking  Portal  at:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 
The  Commission  does  not  accept 
comments  submitted  by  electronic  mail 
(email),  except  through 
www.reguIations.gov.  The  Commission 
encourages  you  to  submit  electronic 
comments  by  using  the  Federal 
eRulemaking  Portal,  as  described  above. 

Written  Submissions:  Submit  written 
submissions  in  the  following  way:  Mail/ 
Hand  delivery/Courier  (for  paper,  disk, 
or  CD-ROM  submissions),  preferably  in 
five  copies,  to:  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  820,  4330  East-West  Highway, 
Bethesda,  MD  20814;  telephone  (301) 
504-7923. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  for  this  notice.  All 
comments  received  may  be  posted 


without  change,  including  any  personal 
identifiers,  contact  information,  or  other 
personal  information  provided,  to: 
http://ww\i'.reguIations.gov.  Do  not 
submit  confidential  business 
information,  trade  secret  information,  or 
other  sensitive  or  protected  information 
that  you  do  not  want  to  be  available  to 
the  public.  If  furnished  at  all,  such 
information  should  be  submitted  in 
writing. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to:  http:// 
www.regulations.gov,  and  insert  the 
docket  number,  CPSC-201 3-0020,  into 
the  “Search”  box,  and  follow  the 
prompts.  A  copy  of  the  draft  survey  is 
available  at  http:/ /w'ww. regulations. gov 
under  Docket  No.  CPSC-201. 3-0020, 
Supporting  and  Related  Materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact:  Robert  H. 
Squibb,  Consumer  Product  Safety 
Commission,  4330  East-West  Highway, 
Bethesda,  MD  20814;  (301)  504-7815,  or 
by  email  to:  rsquibb@cpsc.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  Accordingly,  the  CPSC  is 
publishing  notice  of  the  proposed 
collection  of  information  set  forth  in 
this  document. 

A.  National  Awareness  Survey 

The  Commission  is  authorized  under 
section  5(a)  of  the  Consumer  Product 
Safety  Act  (CPSA),  15  U.S.C.  2054(a),  to 
conduct  studies  and  investigations 
relating  to  the  causes  and  prevention  of 
deaths,  accidents,  injuries,  illnesses, 
other  health  impairments,  and  economic 
losses  associated  with  consumer 
products.  Section  5(b)  of  the  CPSA,  15 
U.S.C.  2054(b),  further  provides  that  the 
Commission  may  conduct  research, 
studies,  and  investigations  on  the  safety 
of  consumer  products  or  test  consumer 
products  and  develop  product  safety 
test  methods  and  testing  devices.  To 
increase  awareness  about  the  CPSC  and 
to  communicate  more  effectively  and 


29732 


Federal  Register / Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Notices 


efficiently  with  the  public  regarding 
information  related  to  consumer 
product  safety,  such  as  product  recalls 
and  the  reporting  of  hazardous 
incidents,  the  Commission  mu^t 
evaluate  current  awareness  and 
benchmark  changes  in  public  awareness 
brought  about  through  agency  efforts. 
Using  a  national  awareness  survey, 
(NAS),  the  Commission  will  benchmark 
current  levels  of  awareness  and,  through 
two  proposed  surveys  each  year, 
measure  changes  in  awareness.  As 
agency  staff  acquires  data,  the  CPSC’s 
Office  of  Communications  will  adjust  its 
communications  plans  to  increase  the 
effectiveness  of  the  Commission’s 
efforts.  The  Commission  is  seeking  a 
generic  clearance  approval  from  OMB  to 
streamline  the  process  for  approval  of 
subsequent  surveys  which  may  "be  need 
to  be  adjusted  or  modified  to  obtain  the 
most  relevant  awareness  data. 

The  first  two  national  awareness 
surveys  will  provide  baseline  data  on 
the  awareness  of  the  agency,  the  CPSC’s 
programs,  and  recalls — information 
about  which  there  currently  is  relatively 
little  systematic  data  collection. 

Periodic  surveys  will  be  conducted  with 
new  respondents  at  intervals  to  be 
determined  by  agency  resources  and 
needs.  Analysis  of  subsequent  surveys 
will  assess  changes  in  awareness. 
Additional  surveys  also  will  provide 
assessment  of  the  effects  of  temporal 
events,  such  as  product  recalls  with 
wide  media  coverage,  or  seasonal  use  of 
fireworks  or  Christmas  tree  lights.  To 
gauge  the  extent  of  the  public’s 
awareness  of  the  agency  and  its 
activities,  the  NAS  will  measure 
awareness  of  sources  for  product  safety 
information,  awareness  of  procedures 
for  hazardous  incident  reporting,  and 
awareness  of  product  recall  enforcement 
activity.  In  addition,  the  CPSC  will  learn 
how  awareness  varies  with  key 
respondent  characteristics,  such  as  age, 
or  whether  there  are  children  in  the 
household. 

With  the  information  obtained 
through  the  NAS,  the  CPSC  intends  to 
adjust  its  communications  efforts  to 
achieve  a  greater  impact  on  consumer 
behavior.  The  CPSC’s  activities  aim  to 
serve  a  broad  range  of  consumers  with 
differing  needs.  Reaching  all  target 
audiences  requires  varying 
communications  approaches.  The 
survey  is  designed  to  assess  which 
audiences  are  being  reached  and  which 
messages  are  being  communicated 
effectively.  Results  will  indicate  which 
messages  and  methods  of 
communication  require  further 
development.  For  example,  awareness 
in  households  with  children  ages  5  and 
younger  is  expected  to  be  different  from 


awareness  in  households  comprising 
only  seniors.  The  need  to  include 
diverse  respondents  necessitates 
contacting  a  large  number  of  households 
to  obtain  adequate  sample  sizes  for  all 
key  subpopulations. 

The  first  two  survey  data  collections 
will  be  conducted  with  sufficient 
numbers  and  at  different  time  points  to 
establish  baseline  estimates  of  consumer 
awareness  and  use  of  CPSC  services. 

The  data  also  may  be  used  to  support 
other  aspects  of  agency  operations  and 
communications  programs. 

The  survey  will  be  administered  using 
a  computer-assisted  telephone  interview 
(CATI)  system,  in  a  secure  location,  to 
which  only  authorized  personnel  have 
access.  The  interview  will  be  conducted 
using  a  random  (cell  and  landline) 
telephone  number  dialing  protocol. 
Interviewers  will  collect  data  from  a 
randomly  selected  adult  member  of  each 
household.  Participation  is  voluntary, 
and  all  responses  will  be  confidential. 
The  operators  dialing  and  conducting 
the  survey  are  trained  interviewers.  The 
initial  screening  is  short,  taking  less 
than  a  minute  at  the  longest.  The  brevity 
of  the  screening  will  reduce  the  burden 
to  nonparticipants.  Respondents  who 
are  aware  of  the  CPSC  will  be  presented 
with  23  substantive  questions.  Those 
who  are  not  familiar  with  the  agency 
will  be  presented  with  18  substantive 
questions.  All  participEmts  will  be  asked 
13  demographic  questions  and  be 
invited  to  participate  in  a  brief  follow¬ 
up  phone  discussion  to  provide  context 
and  detail  on  the  CPSC  and  product 
safety  information  awareness.  No  more 
than  nine  respondents  will  actually 
participate  in  follow-up  discussions. 
Follow-up  topics  and  questions  will  be 
based  on  baseline  results.  To  minimize 
respondent  burden,  the  CATI  system 
will  ensure  that  interviewers  ask  each 
respondent  survey  items  appropriate  for 
the  respondent’s  level  of  awareness 
only.  The  system’s  automatic  survey 
control  also  will  produce  status  reports 
to  allow  ongoing  monitoring  of  the 
survey’s  progress.  The  CATI  scheduler 
will  be  used  to  route  telephone  numbers 
to  interviewers,  maintain  a  schedule  of 
callback  appointments,  and  reschedule 
unsuccessful  contact  attempts  to  an 
appropriate  day  and  time. 

B.  Burden  Hours 

The  telephone  interview  will  take 
approximately  15  —  20  minutes  to 
complete.  Each  cognitive  interview  will 
take  approximately  1  hour;  and  each 
usability  test  will  also  take 
approximately  1  hour.  The  survey  will 
be  administered  twice  a  year  with  640 
respondents  for  each  survey.  Follow-up 
interviews  with  nine  respondents  for 


each  round  will  take  approximately  30 
minutes  (0.5  hours)  each.  The  total 
annual  burden  hours  for  respondents  is 
estimated  to  be  455.9  hours.  The  hourly 
cost  is  estimated  to  be  $51.03  (U.S. 
Bureau  of  Labor  Statistics,  “Employer 
Costs  for  Employee  Compensation,” 
December  2012,  Table  9,  total 
compensation  for  all  management, 
professional,  and  related  workers  in 
goods-producing  private  industries: 
http://www.bls.gov/ncs/).  Accordingly, 
the  estimated  total  annual  cost  burden 
to  all  respondents  is  $23,264.58  (455.9 
hours  X  $51.03,  or  $23,264.58). 

The  annual  cost  to  the  federal 
government  is  estimated  to  be  the  cost 
of  administering  the  survey  ($162,952), 
plus  $3,976,  based  on  6  days  of  staff 
time  (3  days  for  each  survey)  at  an 
average  level  of  GS— 14  step  5 
(($119,238/. 692)  -s-  2080  total  hours  per 
year)  x  48  hours  per  year),  using  a  69.2 
percent  ratio  of  wages  and  salary  to  total 
compensation  (ft’om  Table  1  of  the 
September  2012  Employer  Costs  for 
Employee  Compensation,  published  by 
the  Bureau  of  Labor  Statistics). 

Therefore,  total  estimated  cost  to  the 
government  is  $162,951.94  plus  $3,976 
in  government  labor  costs  for  the  first 
round  of  surveys  and,  without  initial 
set-up  costs  in  subsequent  years,  about 
$130,000,  plus  about  $3,976  for  two 
surveys  per  year  in  future  years  to  be 
adjusted  for  inflation. 

C.  Request  for  Comments 

The  CPSC  invites  comments  on  these 
topics: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  CPSC’s  functions, 
including  whether  the  information  will 
have  practical  utility; 

•  The  accuracy  of  CPSC’s  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Dated:  May  16,  2013. 

Todd  A.  Steven^n, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  2013-12057  Filed  5-20-13;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Applications  for  New  Awards; 
Promoting  the  Readiness  of  Minors  in 
Supplemental  Security  Income 
(PROMISE) 

agency:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice. 


Overview  Information 

Promoting  the  Readiness  of  Minors  in 
Supplemental  Security  Income 
(PROMISE) 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  2013. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  84.418P. 

DATES: 

Applications  Available:  May  21,  2013. 

Deadline  for  Notice  of  Intent  to  Apply: 
June  20,  2013. 

Dotes  of  Pre-Application  Webinars: 
May  30,  2013  and  June  4,  2013. 

Date  of  Pre-Application 
Teleconference:  June  27,  2013.  For 
further  information  about  the  pre¬ 
application  webinars  and 
teleconference,  see  the  PROMISE  Web 
site  at  www.ed.gov/promise. 

Deadline  for  Transmittal  of 
Applications:  August  19,  2013. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  Promoting  the 
Readiness  of  Minors  in  Supplemental 
Security  Income  (PROMISE)  is  a  joint 
initiative  of  the  U.S.  Department  of 
Education  (ED),  the  U.S.  Social  Security 
Administration  (SSA),  the  U.S. 
Department  of  Health  and  Human 
Services  (DHHS),  and  the  U.S. 
Department  of  Labor  (DOL).  Under 
PROMISE,  ED  will  fund  States  to 
develop  and  implement  model 
demonstration  projects  (MDPs)  that 
promote  positive  outcomes  for  children 
who  receive  Supplemental  Security 
Income  (SSI)  and  their  families. 
Specifically,  PROMISE  is  intended  to 
improve  the  provision  and  coordination 
of  services  and  supports  for  child  SSI 
recipients  and  their  families  to  enable 
them  to  achieve  improved  outcomes. 
These  outcomes  include  graduating 
from  high  school  ready  for  college  and 
a  career,  completing  postsecondary 
education  and  job  training,  and 
obtaining  competitive  employment  in 
an  integrated  setting  and,  as  a  result, 
achieving  long-term  reductions  in  the 
child  recipients’  reliance  on  SSI. 

Priority:  We  are  establishing  this 
priority  for  the  FY  2013  grant 


competition  and  any  subsequent  year  in 
which  we  make  awards  from  the  list  of 
unfunded  applicants  from  this 
competition,  in  accordance  with  section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  20  U.S.C. 
1232(d)(1). 

Absolute  Priority:  This  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 
Applications  submitted  under  this 
absolute  priority  may  be  from  a  single 
State  or  a  multi-State  consortium.^ 

This  priority  is: 

Promoting  the  Readiness  of  Minors  in 
Supplemental  Securitv  Income 
(PROMISE) 

Background 

The  Supplemental  Security  Income 
(SSI)  program  for  children  provides  cash 
payments  to  low-income  families  that 
have  a  child  with  a  severe  disability 
under  SSA  disability  eligibility  criteria. 
This  means-tested  cash  payment  is  a 
vital  source  of  income  for  families  of 
children  under  the  age  of  18.  To  qualify 
for  SSI,  children  and  their  families  must 
meet  income,  asset,  and  disability 
eligibility  criteria.  To  meet  the  SSI 
disability  eligibility  criteria,  a  child 
must  have  a  medically  determinable 
physical  or  mental  impairment  that 
results  in  marked  and  severe  functional 
limitations,  and  that  can  be  expected  to 
result  in  death  or  that  has  lasted,  or  can 
be  expected  to  last,  for  a  continuous 
period  of  not  less  than  12  months  (42 
U.S.C.  1382(c)).  In  2011,  SSA  paid 
roughly  $9.4  billion  to  1.3  million 
children,  an  average  monthly  payment 
of  $592  per  child.  In  2013,  the 
maximum  monthly  SSI  payment  is  $710 
per  child  [www.ssa.gov/oact/coIa/ 
SSI.html). 

Under  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996,  when  they  reach  the  age  of 
18,  child  SSI  recipients  must  have  their 
eligibility  for  SSI  redetermined  using 
more  stringent  adult  eligibility  criteria. 
Using  the  adult  program  rules, 
eligibility  is  based  on  the  inability  to 
perform  substantial  gainful  activity 
(Hemmeter  &  Gilby,  2009). 

Approximately  60  percent  of  child 
SSI  recipients  receive  SSI  as  adults 
(Hemmeter,  Kauff,  &  Wittenburg,  2009). 
Of  those  who  leave  the  program  at  age 
18,  either  because  they  did  not  meet  the 
adult  SSI  disability  criteria  or  for  other 


1  Applicants  are  invited  to  form  consortia 
consistent  with  the  Education  Department  General 
Administrative  Regulations  in  34  CFR  75.127 
through  75.129.  A  consortium  is  any  combination 
of  eligible  entities.  See  the  Eligibility  Information 
section  of  this  notice  for  further  requirements  for 
consortia. 


reasons,  about  one-fourth  of  the  SSI 
recipients  return  to  the  program  within 
four  years  (Hemmeter  &  Gilby,  2009). 

The  probability  of  remaining  on  SSI 
varies  substantially  among  individuals 
and  especially  by  the  type  and 
significance  of  impairment  (Hemmeter, 
Kauff,  &  Wittenburg,  2009). 

Child  SSI  recipients  who  become 
adult  SSI  recipients  continue  to  face 
many  challenges.  Rangarajan  et  al. 

(2009)  report  the  following  data  (from 
2000)  for  young  adults,  ages  19  to  23, 
receiving  SSI  payments: 

•  Low  educational  attainment  rates: 

39  percent  did  not  have  a  high  school 
diploma  and  were  not  currently 
attending  school. 

•  Low  employment  rates:  22  percent 
were  employed  compared  with  69 
percent  for  all  adults  ages  20  to  24. 

•  Low  postsecondary  enrollment 
rates:  6  percent  were  enrolled  in  some 
form  of  postsecondary  education  after 
graduating  from  high  school,  compared 
with  41  percent  of  all  youth  ages  18  to 
23. 

•  Low  enrollment  rates  in  vocational 
rehabilitation  (VR):On\y  13  percent  had 
ever  received  services  from  a  State  VR 
agency. 

•  High  arrest  rates:  Approximately 
one-fifth  had  been  arrested,  which  is 
fairly  consistent  with  other  reports  (e.g., 
Quinn,  Rutherford,  Leone,  Osher,  & 
Poirier,  2005)  indicating  that  30  to  50 
percent  of  all  incarcerated  youth  have 
disabilities  that  could  qualify  them  for 
support  services,  such  as  special 
education. 

•  High  rates  of  disconnection  overall: 
57  percent  were  not  enrolled  in 
education  programs,  not  receiving  VR 
services,  and  not  employed. 

Parents  and  other  family  members  of 
child  SSI  recipients  also  face  many 
challenges  and  are  in  need  of  support 
services.  According  to  Davies,  Rupp, 
and  Wittenburg  (2009),  about  one-third 
of  the  parents  of  child  SSI  recipients 
have  less  than  a  high  school  education, 
and  almost  half  of  child  SSI  recipients 
live  in  a  household  with  at  least  one 
other  person  with  a  disability.  There 
also  is  evidence  that  child  SSI  recipients 
and  their  families  lack  information 
about  various  work  incentives  available 
to  them  to  help  them  pursue  activities 
that  would  increase  self-sufficiency 
(Fraker  &  Rangarajan,  2009;  Loprest  & 
Wittenburg,  2005). ^ 

The  structure  of  services  to  help 
children  with  disabilities  who  are  SSI 
recipients  transition  from  school  to 


^  SSI  programs  include  a  number  of  employment 
support  provisions  commonly  referred  to  as  “work 
incentives.”  Additional  information  about  SSI  work 
incentives  is  available  at  www.sociaIsecurity.gov/ 
redbook/eng/ssi-only-empIoyment-supports.htmtt2. 
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postsecondary  education  and 
competitive  employment  may  also  be  a 
barrier  to  achieving  self-sufficiency  and 
independence.  Not  all  child  SSI 
recipients  receive  transition  support 
services  as  adults  because  many 
services,  including  VR  and  mental 
health  services,  are  not  entitlements 
(Hemmeter,  Kauff,  &  Wittenburg,  2009). 
In  addition,  there  are  concerns  about 
gaps  (e.g.,  differing  eligibility 
requirements  and  goals)  in  the 
coordination  of  transition  support 
services  provided  by  Federal,  State,  and 
local  governments,  as  noted  in  a  series 
of  U.S.  Government  Accountability 
Office  (GAO)  reports  over  the  past 
decade  (GAO,  2003,  2008,  2012). 

To  address  these  gaps  and  improve 
postsecondary  education  and 
employment  outcomes  for  children  with 
disabilities,  there  is  a  need  to  strengthen 
coordination  among  agencies  through 
the  development  of  interagency 
partnerships  that  integrate  educational 
and  employment  services,  supports,  and 
resources.  It  is  also  essential  to  provide 
coordinated  individual  and  family- 
centered  interventions  that  use 
evidence-based  transition  support 
services  (SSA,  2003).  The  Individuals 
with  Disabilities  Education  Act  (IDEA) 
requires  that,  beginning  at  age  16,  or 
younger  if  determined  appropriate  by 
the  individualized  education  program 
(lEP)  Team,  a  child  with  a  disability, 
including  child  SSI  recipients  served 
under  the  IDEA,  receive  transition 
services,  which  are  a  coordinated  set  of 
activities  to  facilitate  the  child’s 
movement  from  school  to  post-school 
activities. 3  Transition  services  could 
include  services  available  through  the 
VR  State  Grants  program,  SSA’s  Ticket 
to  Work  Program  and  Work  Incentives 
Program,  Medicaid’s  care  coordination 
services.  Job  Corps,  and  other  Workforce 
Investment  Act  programs. 

Unfortunately,  there  is  no  strong 
evidence  of  the  effectiveness  of  specific 
services  for  youth  with  disabilities  who 
are  transitioning  from  school  to  post¬ 
school  activities.  More  research  is 
needed  to  identify  effective 
interventions,  although  there  are  some 
suggestive  findings  (Cobb  et  al.,  in 
review).  For  example,  the  National 
Survey  of  SSI  Children  and  Families 
found  that  the  probability  of  remaining 
on  SSI  was  substantially  lower  for  those 
who  were  employed  prior  to  age  18 
(Hemmeter,  Kauff,  &  Wittenburg,  2009). 
Other  correlational  studies  suggest  that 
better  post-school  outcomes  for  children 
with  disabilities  may  be  linked  to  the 


3  See  20  U.S.C.  1401(34)  and  34  CFR  300.43;  see 
also  20  U.S.C.  1414(d)(l)(A)(i)(VIII)  and  34  CFR 
300.320(b). 


following:  (1)  Primary  and  secondary 
school  activities  such  as  inclusion  in 
general  education,  exposure  to  career 
awareness  and  community  activities, 
and  education  in  skills  such  as  self- 
awareness,  self-advocacy,  and 
independent  living:  (2)  interagency 
collaboration:  and  (3)  education  and 
supports  for  the  families,  including 
ways  to  encourage  parental 
participation  in  lEP  Team  meetings, 
financial  and  career  planning  courses, 
and  transition  plans  for  moving  off  of 
SSI  (Test  et  al.,  2009). 

To  address  these  concerns  about 
barriers,  to  encourage  new  ways  of 
providing  supports,  and  to  build  an 
evidence  base  on  the  effectiveness  of 
promising  interventions,  the 
Consolidated  Appropriations  Act,  2012 
(P.L.  112-74)  provided  funds  for 
activities  aimed  at  improving  the 
outcomes  for  child  SSI  recipients  and 
their  families.  Specifically,  the  FY  2012 
appropriation  for  Special  Education 
included  $2  million  to  support  activities 
needed  to  plan  and  begin  implementing 
PROMISE.  In  addition,  the  FY  2012 
Consolidated  Appropriations  Act  allows 
the  Secretary  to  use  amounts  that 
remain  available  subsequent  to  the 
reallotment  of  funds  to  States  under  the 
VR  State  Grants  program  pursuant  to 
section  110(b)  of  the  Rehabilitation  Act 
of  1973,  as  amended  (Rehabilitation 
Act),  for  improving  the  outcomes  of 
child  SSI  recipients  and  their  families 
under  PROMISE.  These  funds,  which 
remain  available  for  Federal  obligation 
until  September  30,  2013,  will  be  used 
to  support  PROMISE  grant  awards  and 
related  activities. 

Children  receiving  payments  under 
the  SSI  program  need  a  continuum  of 
coordinated  services  and  supports  to 
prepare  for  the  transition  to 
postsecondary  education  and 
competitive  employment  and  to 
continue  on  a  path  to  economic  self- 
sufficiency.  Through  the  PROMISE 
program.  States  will  develop  and 
implement  MDPs  that  are  designed  to 
improve  the  educational  and 
employment  outcomes  of  child  SSI 
recipients  and  their  families,  and  SSA 
will  evaluate  these  MDPs  in  order  to 
help  build  an  evidence  base  of  practices 
that  improve  these  outcomes. 

Based  on  our  review  of  the  available 
research,  extensive  public  input,  and 
consultation  with  experts,  ED  believes 
that  effective  partnerships  among 
agencies  responsible  for  programs  that 
provide  key  services  to  child  SSI 
recipients  and  their  families  will 
increase  the  likelihood  of  success  of  the 
PROMISE  MDPs.  Effective  partnerships 
can  improve  the  coordination  of 
services,  integrate  multiple  funding 


sources  and  other  resources  at  the  State 
and  local  levels,  and  enhance  the  ability 
of  the  State  to  effectively  serve  child  SSI 
recipients  and  their  families.  We  also 
believe  that  focusing  on  the  needs  of 
both  children  and  their  families  will 
help  further  the  long-term  goal  of 
independence  and  self-sufficiency  for 
child  SSI  recipients.  In  particular,  we 
are  interested  in  testing  whether 
initiating  interventions  with  the  child 
and  family  when  the  child  is  14  to  16 
years  of  age  will  lead  to  better  outcomes. 

For  this  reason,  each  PROMISE 
project  must  have  several  core  features: 
(1)  Strong  and  effective  partnerships 
with  agencies  responsible  for  programs 
that  play  a  key  role  in  providing 
services  to  child  SSI  recipients  and  their 
families:  (2)  a  plan  to  provide  a  set  of 
coordinated  services  and  supports,  and 
implement  effective  practices,  targeted 
to  the  needs  of  child  SSI  recipients  and 
their  families:  and  (3)  the  capacity  to 
achieve  results,  including  the  capacity 
to  implement  the  required  project 
design  and  adhere  to  data  collection 
protocols  that  allow  for  the  testing  and 
rigorous  evaluation  of  the  project. 

The  first  four  months  of  the  project 
period  will  be  used  for  planning  and 
finalizing  all  aspects  of  the  MDP,  such 
as  establishing  formal  partnerships, 
securing  memoranda  of  understanding 
(MOUs)  with  the  lead  coordinating 
entity  as  described  in  the  Eligibility 
Information  section  of  this  notice,  and 
collaborating  with  the  national 
evaluator^  to  plan  for  and  initiate 
participant  outreach  and  recruitment. 

ED  expects  States,  in  developing  their 
MDPs,  to  draw  on  their  knowledge  and 
experience  in  working  with  children 
and  families  with  similar  characteristics 
(i.e.,  those  living  in  poverty  and  those 
with  family  members  with  disabilities), 
as  well  as  on  the  relevant  literature,  to 
identify  innovative  methods  of 
providing  services  and  supports  that 
show  potential  to  improve  the  economic 
self-sufficiency  of  child  SSI  recipients 
and  their  families.  In  addition,  based  on 
the  review  of  literature,  input  from  non- 
Federal  experts,  and  expertise  of  the 
Federal  PROMISE  partners,  we  have 
identified  a  small  subset  of  services  that 
each  project  will  be  required  to  provide. 
Furthermore,  we  have  identified 
examples  of  other  services  and  supports 
that  we  ask  States  to  consider  as  they 
develop  their  MDPs  (see  Services  and 
Supports  under  paragraph  (b)  of  the 
Project  Activities  section  of  this  notice). 


■'  A  national  evaluator,  funded  under  a  contract 
witfi  SSA,  will  conduct  a  rigorous  evaluation  using 
randomized  controlled  trials  to  determine  the 
effectiveness  of  the  projects  at  improving  the 
outcomes  of  participating  youth  and  reducing  their 
dependence  on  SSI. 
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ED  and  its  Federal  PROMISE  partners 
intend  to  use  the  findings  and  results  of 
these  projects  to  inform  public  policy 
and  to  build  an  evidence  base  for 
improving  postsecondary  education  and 
employment  outcomes  for  child  SSI 
recipients  and  their  families. 
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Priority 

The  purpose  of  this  priority  is  to  fund 
three  to  six  cooperative  agreements  for 
five  years,  to  establish  and  operate  State 
MDPs  designed  to  improve  the 
education  and  employment  outcomes  of 
child  SSI  recipients  and  their  families, 
and  eventually  lead  to  increased 
economic  self-sufficiency  and  a 
reduction  in  their  dependence  on  SSI 
payments.  At  a  minimum,  the  MDPs 
must —  . 

(a)  Develop  and  implement 
interventions  for  child  SSI  recipients 
between  the  ages  of  14  and  16  at  the 
time  the  project  services  are  initiated  for 
them  and  their  families.  The  MDP 
interventions  should  be  based  on  the 
best  available  research  evidence  or  data 
from  State  experience  relating  to 
coordinating,  arranging,  and  providing 
services  and  supports  for  child  SSI 
recipients  and  their  families. 

The  MDP  interventions  must  be 
designed  to  meet  PROMISE’S  goals  (for 
both  the  children  and  their  families), 
which  include: 

•  Increased  educational  attainment 
for  the  child  SSI  recipients  and  their 
parents; 

•  Improved  rates  of  employment, 
wages/earnings,  and  job  retention  for 
the  child  SSI  recipients  and  their 
parents; 

•  Increased  total  household  income; 
and 

•  Long-term  reduction  in  SSI 
payments. 

(b)  Establish  partnerships  (through 
subgrants  subcontracts,  memoranda  of 
understanding,  or  other  formal 
agreements)  with  State  and  local 
agencies  and  other  entities  to  improve 
interagency  collaboration  in  carrying 
out  the  MDP  interventions  and  in 
developing  innovative  methods  of 
providing  services  and  supports  that 
will  lead  to  better  outcomes  for  child 
SSI  recipients  and  their  families.  For 


example,  these  methods  could  include 
better  use  of  existing  services, 
identification  of  gaps  in  services,  and 
sharing  resources,  data,  or  other 
information  so  long  as  such  sharing  of 
data  or  information  is  permitted  under 
any  applicable  Federal  or  State  laws  or 
regulations  that  protect  the 
confidentiality  or  privacy  of  personally 
identifiable  information  or  records; 

(c)  Participate,  and  require  any 
subgrantees  or  partners  to  participate,  in 
collaboration  with  the  national 
evaluator,  in  ongoing  data  collection 
and  analysis,  in  a  manner  consistent 
with  any  applicable  Federal  or  State 
laws  or  regulations  that  protect  the 
confidentiality  or  privacy  of  personally 
identifiable  information  or  records,  both 
to  determine  the  effectiveness  of  the 
MDP,  including  specific  interventions, 
and  to  allow  for  mid-course  corrections 
in  the  project  as  needed  during  the 
demonstration  period,  including  hy — 

(1)  Cooperating  with  the  national 
evaluator  in  the  random  assignment  of 
eligible  child  participants  and  their 
families  either  to  the  group  that  receives 
the  MDP  interventions  (treatment  group) 
or  to  the  group  that  does  not  receive  the 
MDP  interventions,  but  receives  services 
they  would  ordinarily  receive  (control 
group),  and  in  the  collection  of  data  for 
the  evaluation  as  permitted  under 
applicable  Federal  or  State  laws  or 
regulations;  and 

(2)  Designing  and  implementing  a 
plan  for  continually  assessing  the 
progress  of  the  MDP  interventions,  for 
the  purpose  of  ongoing  program 
evaluation. 

Project  Activities.  To  meet  the 
requirements  of  this  priority,  the  MDP, 
at  a  minimum,  must  conduct  the 
following  activities: 

(a)  Partnerships 

(1)  Establish  a  formal  partnership 
with  agencies  and  organizations  in  the 
State  that  play,  or  have  the  potential  to 
play,  a  substantial  role  in  the 
development  and  implementation  of 
policies  and  practices  affecting  child 
SSI  recipients  and  their  families  and  in 
the  provision  of  services  and  supports  to 
those  children  and  their  families. 

(i)  At  a  minimum,  partners  must 
include  the  State  agencies  or 
equivalents  responsible  for 
administering  programs  that  provide  the 
following  services: 

•  State  VR  services  under  Title  I  of 
the  Rehabilitation  Act; 

•  Special  education  and  related 
services  under  Part  B  of  the  IDEA; 

•  Workforce  Development  services 
under  Title  I  of  the  Workforce 
Investment  Act  (WIA),  including  Youth 
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Services  described  in  the  WIA  (Section 
129(c)(2)); 

•  Medicaid  services  under  Title  XIX 
of  the  Social  Security  Act; 

•  Temporary  Assistance  for  Needy 
Families  under  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act; 

•  Developmental/intellectual 
disabilities  services;  and 

•  Mental  health  services. 

(ii)  An  applicant  may  propose  a 
partnership  that  excludes  a  required 
State  partner  described  in  paragraph 
(a)(l)(i)  of  this  section  if  the  applicant 
provides  a  strong  justification  for  doing 
so.  A  strong  justification  for  excluding 
a  required  State  partner  would  be  if  the 
applicant  can  provide  the  required 
services  and  supports  and  other 
proposed  services  and  supports 
(described  in  Services  and  Supports 
under  paragraph  (b)  of  the  Project 
Activities  section  of  this  notice)  to  the 
child  participants  and  their  families 
without  the  participation  of  the  required 
partner.  However,  at  least  three  of  the 
required  partners,  including  the  lead 
coordinating  entity,  must  participate  in 
the  partnership. 

(iii)  In  order  to  meet  the  requirements 
described  in  paragraph  (a)(l)(i)  or 
(a)(l)(ii)  of  this  section,  applicants  may 
propose  to  include  an  established  State- 
level  interagency  entity  such  as  a  State 
Transition  Coordinating  Council. 

(iv)  Applicants  may  propose  other 
partners  that  they  believe  would 
facilitate  the  success  of  the  project,  such 
as  Employment  Networks  under  the 
Ticket  to  Work  Program,  employers  or 
employer  organizations,  community 
colleges,  institutions  of  higher 
education,  independent  living  centers, 
and  agencies  that  administer  or  carry 
out  adult  education  programs,  career 
and  technical  education  programs,  and 
maternal  and  child  welfare  programs. 

(v)  Applicants  must  establish 
procedures  governing  the  exchange  of 
information  by  the  partners  in 
accordance  with  any  applicable  Federal 
or  State  laws  or  regulations  that  protect 
the  confidentiality  or  privacy  of 
personally  identifiable  information  or 
records.  This  includes  establishing 
procedures  to  ensure  that  personally 
identifiable  information  from  education 
records  is  exchanged  among  the 
partners  in  compliance  with  the 
requirements  of  the  Family  Educational 
Rights  and  Privacy  Act  (FERPA),^  20 


®  Applicants  must  ensure  the  confidentiality  of 
individual  data,  consistent  with  the  requirements  of 
FERPA,  20  U.S.C.  1232g,  the  confidentiality  of 
information  provisions  in  section  617(c)  of  the 
IDEA,  and  any  other  applicable  Federal  or  State 
laws  or  regulations  that  protect  the  privacy  or 
confidentiality  of  personally  identifiable 


U.S.C.  1232g,  and  its  implementing 
regulations  in  34  CFR  part  99,  and  the 
IDEA  confidentiality  of  information 
provisions  in  20  U.S.C.  1417(c)  and  34 
CFR  300.622,  which  protect  the  privacy 
of  personally  identifiable  information  in 
education  records  and  generally  require 
the  prior  consent  of  the  parent  or 
eligible  student  for  the  disclosure  of 
such  information  to  third  parties,  unless 
there  is  an  exception  that  would  permit 
the  disclosure  without  consent. 

(b)  Services  and  Supports  for 
Participants  in  the  Treatment  Group 

(1)  Develop  and  implement 
interventions  for  child  SSI  recipients 
and  their  families  that  include  a 
coordinated  set  of  services  and  supports 
designed  to  improve  the  education  and 
employment  outcomes  (described  under 
Performance  Measures  in  paragraph  (c) 
of  the  Evaluation  and  Project 
Assessment  Activities  section  of  this 
notice)  of  child  SSI  recipients  and  their 
families.  The  MDP  must  also  develop 
innovative  methods  of  providing  these 
services  and  supports,  including 
coordinating  and  using  resources 
available  through  existing  programs  or 
funding  streams. 

In  selecting  the  services  and  supports 
to  be  provided,  the  applicant  must 
consider  the  best  available  information 
on  promising  strategies  and  practices, 
including,  where  available,  evidence  of 
the  effectiveness  of  the  proposed 
strategies  and  practices. 

(i)  As  a  subset  of  the  proposed 
services  and  supports,  each  MDP  must 
provide  or  arrange  for  the  following — 

(A)  Case  management:  Each  MDP 
must  provide  case  management  services 
for  the  duration  of  the  project  to  ensure 
that  services  for  the  participating 
children  and  their  families  are 
appropriately  planned  and  coordinated 
and  to  assist  project  participants  in 
navigating  through  the  services, 
supports,  and  benefits  available  from 


information  or  records.  FERPA  generally  prohibits 
school  districts  and  schools  that  receive  Federal 
funds  from  the  U.S.  Department  of  Education  from 
disclosing,  without  the  prior  written  consent  6f  a 
parent  or  an  eligible  student,  personally  identifiable 
information  from  education  records.  See  20  U.S.C. 
1232g  £md  34  CFR  99.30.  (An  eligible  student  is  a 
student  who  is  18  years  of  age  or  older  or  attends 
a  postsecondary  institution  at  any  age).  However, 
certain  disclosures  may  occur,  without  the  prior 
written  consent  of  a  parent  or  an  eligible  student, 
under  one  of  FERPA’s  specific  exceptions  to  the 
prior  consent  requirement.  See  34  CFR  99.31.  In 
general  and  consistent  with  FERPA,  IDEA’S 
confidentiality  of  information  provisions  require 
prior  written  consent  for  disclosures  of  personally 
identifiable  information  contained  in  education 
records,  unless  a  specific  exception  applies  (20 
U.S.C.  1417(c)  and  34  CFR  300.622).  Questions 
about  FERPA  can  be  forwarded  to  the  Family  Policy 
Compliance  Office  (www.ed.gov/fpco)  at  (202)  260- 
3887  or  FERPA@ed.gov. 


the  larger  service  delivery  system.  Case 
management  services  must  include,  at  a 
minimum: 

(1)  Identifying,  locating,  and  arranging 
for  needed  services  and  supports  for  the 
children  and  their  families; 

(2)  Coordinating  services  provided 
directly  by  the  MDP  with  other  services 
that  are  available  in  the  larger  service 
delivery  system;  and 

(3)  Transition  planning  to  assist  the 
participating  children  in  setting  post¬ 
school  goals  and  to  facilitate  their 
transition  to  an  appropriate  post-school 
setting,  including  postsecondary 
education,  training,  or  competitive 
employment  in  an  integrated  setting. 
Transition  planning  must  be  conducted 
in  coordination  with  the  local 
educational  agency®  and,  as 
appropriate,  with  the  consent  of  the 
parents  or  a  child  who  has  reached  the 
age  of  majority  under  State  law,  with 
other  agency  partners,  such  as  the  VR 
agency,  the  State  Medicaid  Agency  or 
other  public  insurance  program,  and 
workforce  investment  agencies; 

(B)  Benefits  counseling  and  financial 
capability  services:  Each  MDP  must 
include  ongoing  training  for  the  child 
participants  and  their  families  on  SSA 
work  incentives,  eligibility  requirements 
of  various  programs,  earnings  rules, 
asset  accumulation,  and  financial 
literacy  and  planning; 

(C)  Career  and  work-based  learning 
experiences:  At  least  one  paid  work 
experience  in  an  integrated  setting  must 
be  provided  for  children  participating  in 
the  project  before  leaving  high  school. 

In  addition,  other  skill  development 
opportunities  must  be  provided  in  an 
integrated  setting,  such  as  volunteering 
or  participating  in  internships, 
community  services,  and  on-the-job 
training  experiences,  including 
experiences  designed  to  improve 


®  Under  the  fDEA,  beginning  not  later  than  the 
first  lEP  to  be  in  effect  when  the  child  turns  16,  or 
younger  if  determined  appropriate  by  the  lEP  Team 
and  updated  annually  thereafter,  the  lEP  must 
include  (1)  appropriate  measurable  postsecondary 
goals  based  upon  age  appropriate  transition 
assessments  related  to  training,  education, 
employment,  and  where  appropriate,  independent 
living  skills;  and  (2)  the  transition  services 
(including  courses  of  study)  needed  to  assist  the 
child  in  reaching  those  goals.  34  CFR  300.320(b). 
These  determinations  are  made  through  the  lEP 
process  in  a  meeting  of  the  lEP  Team.  If  a  purpose 
of  an  lEP  Team  meeting  is  the  consideration  of  the 
child’s  postsecondary  goals  and  the  transition 
services  needed  to  assist  the  child  in  reaching  those 
goals,  the  requirements  in  34  CFR  300.321(b)  apply 
to  the  participants  at  that  meeting.  Section 
300.321(b)(3)  provides  that:  To  the  extent 
appropriate,  with  the  consent  of  the  parents  or  a 
child  who  has  reached  the  age  of  majority  under 
State  law,  the  public  agency,  a  term  that  includes 
the  local  educational  agency,  must  invite  a 
representative  of  any  participating  agency  that  is 
likely  to  be  responsible  for  providing  or  paying  for 
transition  services. 
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workplace  basic  skills  (sometimes  called 
“soft  skills”);  and 

(D)  Parent  training  and  information: 

At  a  minimum,  the  project  must  provide 
information  and  training  to  the  family  of 
participating  children  with  respect  to: 

(1)  The  parents’  role  in  supporting 
and  advocating  for  their  children’s 
education  and  employment  goals, 
including  the  importance  of  high 
expectations  for  their  children’s 
participation  in  education  and 
competitive  employment: 

(2)  Resources  for  improving  the 
education  and  employment  outcomes  of 
the  parents  and  the  economic  self- 
sufficiency  of  the  family,  including 
through — 

(/)  The  acquisition  of  basic  education, 
literacy,  and  job-readiness  skills,  and 

(li)  Job  training  and  employment 
services. 

(ii)  The  MDPs  also  must  provide,  or 
arrange  for  the  provision  of,  other 
services  and  supports  designed,  in 
combination  with  the  required  services, 
to  improve  education  and  employment 
outcomes  for  participating  children  and 
their  parents.  Examples  of  other  services 
include: 

(A)  Youth  development  activities: 
Examples  include  training  in  job¬ 
seeking  skills,  life  skills,  independent 
living  skills,  self-advocacy,  self- 
determination,  and  conflict  resolution; 
exposure  to  personal  leadership 
development  and  mentoring 
opportunities;  and  exposure  to  post¬ 
school  supports  through  structured 
arrangements  with  postsecbndary 
education  programs  and  adult  service 
agencies: 

(B)  Career  development/preparatory 
activities:  Examples  include  career 
assessments  to  help  identify  career 
preferences,  interests,  and  skills;  career 
counseling  and  exploration,  including 
structured  exposure  to  postsecondary 
education  and  other  life-long  learning 
opportunities;  exposure  to  career 
opportunities  that  ultimately  lead  to  a 
living  wage;  and  information  about 
educational  requirements,  entry 
requirements,  and  income  and  benefits 
potential; 

(iii)  Extended  and  experiential 
learning  opportunities  in  integrated  ‘ 
settings; 

(iv)  Job  search  and  job  placement 
assistance,  job  development,  and  post¬ 
placement  employment  supports; 

(v)  Activities  designed  to  engage 
employers  in  providing  work 
experiences  and  in  employing 
participants  of  the  project; 

(vi)  Health  and  behavioral 
management  and  wellness  services, 
including  transition  to  adult  services; 

(vii)  Literacy  training; 


(viii)  Training  in  the  use  of 
technology  and  assistive  technology 
services  and  devices,  including  the  use 
of  assistive  technology  for  education, 
training,  and  employment  purposes;  and 

(ix)  Independent  living  activities  such 
as  assistance  in  locating  and  obtaining 
.housing,  health  care,  and  personal 
attendant  services;  transportation 
training  and  subsidies;  child  care 
services:  and  other  community 
supports. 

(c)  Participant  Outreach  and 
Recruitment 

Within  two  years  of  the  initiation  of 
the  project: 

(1)  Plan  for  and  conduct  outreach  and 
recruitment  activities  (such  activities 
may  include  mailings,  phone  calls, 
informational  meetings  at  State  or  local 
agencies  or  schools,  home  visits,  and 
other  efforts  targeted  to  this 
population):  ^ 

(2)  Obtain  consent  for  the 
participation  of  a  minimum  of  2,000 
child  SSI  recipients; 

(3)  Initiate  services  to  participants  in 
the  treatment  group  who  must  be 
between  the  ages  of  14  and  16  at  the 
time  that  project  services  are  initiated: 
and 

(4)  As  part  of  the  plan  for  outreach 
and  recruitment,  prepare  and  provide 
potential  participants  with  a 
recruitment  packet  that  includes — 

(i)  A  description  of  the  full  scope  of 
the  project  and  the  goals  and  objectives 
of  the  project  with  respect  to  participant 
outcomes  and  evaluation  activities, 
including  the  use  of  random  assignment 
to  determine  who  will  receive  MDP 
interventions,  and  an  explanation  of 
what  will  be  expected  of  the  control 
group  members  (e.g.,  participation  in 
surveys  at  18  months,  and  potentially  60 
months  after  random  assignment); 

(ii)  An  MDP  enrollment  form 
developed  by  the  national  evaluator  that 
includes  sufficient  demographic  and 
other  information  to  classify  the 
participants  into  subgroups  for  further 
analysis;  and 

(iii)  A  written  consent  form  to 
participate  in  the  project  for  the  parent 
and,  if  applicable,  the  child,  that  will  be 
developed  jointly  by  the  MDP  and  the 
national  evaluator.  As  part  of  the 
consent,  the  project  requirements  must 
be  fully  explained  to  the  parent  and,  if 
appropriate,  to  the  child.  If  appropriate, 
a  child  who  has  reached  the  age  of 
majority  under  State  law  must  sign  the 
consent  form.  The  consent  form  must 


^To  assist  in  these  efforts,  SSA  will,  upon 
completion  of  an  MOU  between  SSA  and  the  State, 
provide  a  list  of  child  SSI  recipients  and  the 
available  contact  information  in  order  to  assist  each 
funded  project  in  identifying  potential  participants. 


obtain  from  the  parent  or  child,  if 
appropriate,  written  consent  to 
participate  in  the  program  and  to  permit 
the  disclosure  of  personally  identifiable 
information  from  relevant,  privacy- 
protected  records  either  to  the  national 
evaluator  or  to  the  project  partners  in 
order  for  them  to  share  data  needed  to 
carry  out  project  activities. 

All  outreach  and  recruitment 
materials  and  forms  must  be  developed 
and  provided  in  accessible  formats  for 
individuals  with  disabilities,  using 
jargon-free,  easily  comprehended 
language,  and  provided  in  the  family’s 
native  language  or  through  another 
mode  of  communication,  unless  it  is 
clearly  not  feasible  to  do  so. 

(d)  Technical  Assistance  and  Training 

(1)  Provide  or  arrange  for  the 
provision  of  technical  assistance, 
professional  development,  and  training 
for  State  and  local  staff  who  will  carry 
out  project  and  evaluation  activities  to 
ensure  that  the  interventions  are 
implemented  in  accordance  with  the 
MDP  design  and  the  needs  of  the 
national  evaluation.  At  a  minimum,  the 
MDP  must  provide  for  the  following: 

(i)  Development  of  all  necessary 
information  and  materials  about  the 
MDP  interventions  and  project 
assessments,  including  the  roles  and 
responsibilities  of  all  partners  and  staff 
at  the  State  and  local  levels; 

(ii)  Twice-a-year  meetings  in  which 
local  site  staff  are  required  to  participate 
and  for  which  their  participation  is 
supported  with  project  funds.  For  single 
State  applicants,  conduct  these  meetings 
either  at  the  location  of  the  lead 
coordinating  entity  or  at  a  central 
location  in  the  State.  For  consortia, 
conduct  these  meetings  at  a  mutually 
agreeable  location.  The  types  of 
professional  development  and  training 
to  carry  out  the  MDP  interventions  will 
Ue  determined  by  the  lead  coordinating 
entity,  its  partners,  and  ED.  The 
professional  development  will  be 
provided  by  personnel  from  those 
entities  or  other  experts.  One  or  more 
sessions  at  the  semi-annual  meetings 
will  be  led  by  the  national  evaluator  in 
order  to  train  appropriate  State  and 
local  staff  on  the  evaluation 
requirements,  including  the  random 
assignment  and  data  collection 
processes  consistent  with  any 
applicable  Federal  or  State  laws  or 
regulations  that  protect  the  privacy  or 
confidentiality  of  any  relevant  data.  The 
first  semi-annual  meeting  must  occur 
early  in  the  first  year  of  the  project 
before  random  assignment  begins;  and 

(iii)  Other  ongoing  technics 
assistance  that  the  lead  coordinating 
entity  and  its  partners,  including  the 
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national  evaluator,  determine  is 
necessary  for  fidelity  of  implementation 
of  the  MDP  interventions  and  the 
evaluation  and  project  assessment 
activities.® 

Evaluation  and  Project  Assessment 
Activities.  Each  MDP  must  he  designed 
to  show  progress  in  the  key  outcome 
measures  to  be  evaluated  under  the 
PROMISE  initiative  (described  in  the 
Performance  Measures  under  paragraph 
(c)  of  the  Evaluation  and  Project 
Assessment  Activities  section  of  this 
notice),  as  well  as  the  other  outcomes 
that  a  project  proposes  to  measure.  To 
meet  the  requirements  of  this  priority, 
each  MDP,  at  a  minimum,  must 
participate  in  the  following  activities. 

(a)  Rigorous  Program  Evaluation 

(1)  SSA,  in  collaboration  with  ED, 
will  conduct  a  rigorous  evaluation  of  the 
PROMISE  program  using  a  randomized 
controlled  trial  design  for  each  project 
to  obtain  evidence  of  the  effectiveness  of 
the  MDP  interventions  carried  out  under 
the  PROMISE  program.  MDPs  and  their 
designated  partners  at  the  State  and 
local  levels  must: 

(i)  Agree  to  allow  random  assignment 
to  determine  which  half  of  the  at  least 
2,000  children  and  their  families 
recruited  for  the  project  will  receive  the 
MDP  interventions  (treatment  group) 
and  which  half  of  the  children  and 
families  will  receive  the  services  they 
ordinarily  would  receive  and  will  not 
receive  the  MDP  interventions  (control 
group); 

(ii)  Ensure  that  State  or  local  site  staff, 
wherever  MDP  enrollment  forms  are 
being  collected,  assist  in  the  random 
assignment  process.  Staff  will  be 
required  to  provide  information  from 
each  child’s  enrollment  form  (e.g., 
name.  Social  Security  number,  gender, 
disability,  age)  to  the  national  evaluator 
through  a  secure  Web-based  random 
assignment  system  or  a  secure  phone 
system.  The  Web  or  phone  systems  will 
be  developed  by  the  national  evaluator. 
After  staff  provide  the  data  items  that 
are  necessary  to  conduct  the  random 
assignment,  the  results  of  the  random 
assignment  will  be  made  available  to  the 
project  staff; 

(iii)  Ensure  that  State  or  local  staff 
communicate  the  results  of  the  random 
assignment  (i.e.,  whether  the 
participants  have  been  assigned  to  the 
treatment  group  or  the  control  group)  to 
the  child  SSI  recipients  and  their 
families; 


®  ED  and  SSA  plan  to  fund  technical  assistance 
to  PROMISE  projects  on  program  implementation, 
data  collection,  and  evaluation  fidelity.  Projects 
should  provide  or  arrange  for  technical  assistance 
beyond  what  will  be  funded  by  ED  and  SSA. 


(iv)  Provide  the  MDP  interventions 
only  to  the  children  and  their  families 
assigned  to  the  treatment  group;  and 

(v)  Require  State  and  local  staff 
involved  in  the  random  assignment 
process  to  receive  training  from  the 
national  evaluator  at  the  technical 
assistance  and  training  meetings 
(described  in  paragraph  (d)(1)  of  the 
Technical  Assistance  and  Training 
section  of  this  notice)  arranged  by  the 
State. 

(b)  Formative  Evaluation 

(1)  Each  MDP  must  develop  and 
implement  a  plan  for  conducting  a 
formative  evaluation  of  the  project’s 
activities  and  model,  consistent  with  the 
proposed  logic  model  and  data 
collection  plan,  to  assess  the  project’s 
performance  and  progress  in  achieving 
its  goals  and  inform  decision  making  (as 
outlined  in  paragraph  (j)  in  the 
Application  Requirements  section  of 
this  notice). 

(c)  Performance  Measures 

(1)  Each  project  must  be  designed  to 
track  its  progress  on  the  key  outcomes 
to  be  evaluated  under  the  PROMISE 
program  as  well  as  the  other  outcomes 
that  a  project  proposes  to  measure. 

(2)  In  collaboration  with  the  national 
evaluator,  the  performance  of  the 
PROMISE  program  will  be  assessed  on 
the  basis  of  established  key  outcome 
measures  for  participating  child  SSI 
recipients  and  their  families,  as 
reflected  in  the  goals  of  the  program 
provided  in  the  priority: 

(i)  Increased  educational  attainment 
(high  school  completion,  diploma  or 
equivalent)  and  enrollment  and 
persistence  in  postsecondary  education 
or  training  by  child  SSI  recipients  and 
their  parents; 

(ii)  Increased  number  of  individuals, 
including  both  child  SSI  recipients  and 
their  parents,  earning  credentials  after 
high  school  (e.g.,  postsecondary  degree, 
technical  certification,  occupational 
licensure,  or  other  industry-recognized 
credential); 

(iii)  Improved  employment  outcomes 
(e.g.,  competitive  employment  and 
increased  earnings,  number  of  hours 
worked  per  week,  job  retention)  for 
child  SSI  recipients  and  their  parents; 

(iv)  Reduced  use  of  public  benefits 
provided  to  the  individual  or  family 
(e.g.,  cash  benefits  and  other  benefits 
with  directly  measurable  economic 
value); 

(v)  Increased  total  gross  income  of  all 
the  members  of  a  household  who  are  15 
years  old  and  older  (included  in  the 
total  are  amounts  reported  separately  for 
wage  or  salary  income;  net  self- 
employment  income;  interest. 


dividends,  or  net  rental  or  royalty 
income  or  income  from  estates  and 
trusts;  Social  Security  or  Railroad 
Retirement  income;  Supplemental 
Security  Income;  public  assistance  or 
welfare  payments;  retirement,  survivor, 
or  disability  pensions;  and  all  other 
Income);  and 

(vi)  Post-program  reduction  in  SSI 
payments  as  a  result  of  participation  in 
the  MDP  (i.e.,  amounts  paid  to  children 
and  their  families  who  participate  in  the 
MDP  interventions  are  expected  to  be 
less  than  amounts  paid  to  participants 
randomly  assigned  to  receive  services 
they  typically  receive). 

(3)  In  addition  to  the  key  program 
outcome  measures,  each  MDP  must 
develop  project  measures  that  assess  the 
project’s  performance  in  achieving  its 
goals  consistent  with  the  purpose  of  the 
prioritv  and  the  project’s  logic  model. 

(i)  Tbe  set  of  project  measures  must 
include  interim  measures  that  assess  the 
progress  toward  achieving  the  project’s 
outcomes,  including  the  attainment  of 
milestones  and  benchmarks  consistent 
with  the  logic  model.  For  example,  the 
applicant  may  consider  measures 
related  to  school  attendance,  project 
attrition,  work  experiences,  enrollment 
in  education  or  workforce  development 
programs,  or  the  use  of  partner-provided 
services  for  which  the  child  participants 
and  their  families  are  eligible. 

(ii)  The  MDP  must  report  progress  and 
performance  on  its  measures  at  least 
quarterly  to  the  Office  of  Special 
Education  Programs  (OSEP)  and  the 
national  evaluator  and  use  this 
information  to  inform  decision  making 
consistent  with  any  applicable  Federal 
or  State  laws  or  regulations  that  protect 
the  privacy  or  confidentiality  of  any 
personally  identifiable  information  or 
records. 

(d)  Data  Collection 

(1)  Each  MDP  must  develop  and 
implement  a  plan  for  collecting  data  and 
for  cooperating  with  the  national 
evaluator  in  its  efforts  to  obtain  data  and 
other  information  on  the  MDP.  The  plan 
must  be  designed  to  ensure  that  the 
MDP  will: 

(i)  Assist  in  collecting  baseline  (pre¬ 
program)  data  using  the  MDP 
enrollment  form  provided  by  the 
national  evaluator; 

(ii)  Require  project  partners  and  staff 
at  the  State  and  local  levels  to  cooperate 
with  the  national  evaluator’s  efforts  to 
obtain  descriptive  information  on 
project  implementation  such  as  through 
surveys,  focus  groups,  or  other  methods. 

(iii)  Have  the  capacity  to  track  and 
manage  project  information,  such  as 
referrals  and  service  participation,  and 
document  the  services  and  supports 
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received  by  the  child  participants  and 
their  families. 

(iv)  Ensure  the  State  administrative 
data  collected  by  various  State  agency 
PROMISE  partners  are  shared  with  the 
national  evaluator,  subject  to  obtaining 
required  consent  under  FERPA  and  the 
IDEA  confidentiality  of  information 
provisions  and  any  other  applicable 
Federal  or  State  laws  or  regulations  that 
protect  the  privacy  or  confidentiality  of 
personally  identifiable  information  or 
records.  These  State  data  may  include 
information  related  to  services 
provided,  interim  and  long-term 
outcomes,  and  project  progress  and 
performance.  Examples  of  State 
administrative  data  include  education 
records  maintained  by  a  State 
educational  agency  through  its 
statewide  longitudinal  data  system 
(e.g.,  transcripts.  State  assessment  data, 
attendance  records,  high  school 
completion  data,  postsecondary 
enrollment  information),  employment 
and  earnings  information  obtained 
through  the  State  Unemployment 
Insurance  system,  service  data  collected 
by  the  State  VR  system,  and  health 
records  maintained  by  the  State 
Medicaid  office; 

(v)  Collect  data  to  evaluate  the 
performance  of  the  MDP  on  the  key 
outcome  measures  (described  in  the 
Performance  Measures  under  paragraph 

(c)(1)  of  the  Evaluation  and  Project 
Assessment  Activities  section  of  this 
notice),  and  develop  and  implement  a 
process  to  identify  and  collect  the  data 
needed  to  support  project  measures  that 
assess  the  MDP’s  progress  and 
performance,  including  by  making  data 
available  from  its  statewide  longitudinal 
data  system(s);  and 

(vi)  Use  unique  program  identifiers 
that  can  be  matched  to  various  data 
systems. 

Other  Project  Activities.  To  meet  the 
requirements  of  this  priority,  each  MDP, 
at  a  minimum,  must  conduct  the 
following  activities: 

(a)  Maintain  ongoing  telephone  and 
email  communication  with  the  OSEP 
project  officer: 

(h)  Maintain  detailed  documentation 
sufficient  for  model  replication 
purposes,  should  the  model  be 
successful,  including  the  sources  of 
support  for  services  to  participants 
(other  than  direct  project  funds)  such  as 
services  provided  through  existing  State 
and  local  programs; 

(c)  Communicate  and  collaborate  on 
an  ongoing  basis  with  other  federally 
funded  projects,  including  other  MDPs 
funded  under  this  priority,  to  share 
information  on  successful  strategies  and 
implementation  challenges  regarding 
the  coordination  of  services  and 


supports  for  child  SSI  recipients  and 
their  families.  ED  will  encourage  ED- 
funded  projects  to  cooperate  with,  and 
provide  technical  assistance  to, 

PROMISE  MDPs  when  appropriate.  The 
following  are  examples  of  federally 
funded  technical  assistance  centers  and 
projects  the  MDPs  are  encouraged  to 
contact:  The  National  Dropout 
Prevention  Center  for  Students  with 
Disabilities  (wwu'. ndpc-sd.org).  National 
Secondary  Transition  Technical 
Assistance  Center  [w\vw. nsttac.org), 

State  Implementation  and  Scaling-up  of 
Evidence-based  Practices  Center  (http:// 
sisep.fpg.unc.edu).  Postsecondary 
Education  Programs  Network 
(uTvw.pepnef.org),  IDEA  Partnership 
[www.ideapartnership.org).  National 
and  Regional  Parent  TA  Centers 
[mA'w. parentcenternetwork.org).  Parent 
Training  and  Information  Centers  and 
Community  Parent  Resource  Centers 
[mx'w. parentcenternetwork.org). 
Independent  Living  Research  and 
Utilization  Project  [www.ilru.org). 
National  Collaborative  on  Workforce 
and  Disability  for  Youth  (uTVTv.ncwd- 
youth.info),  Rehabilitation  Research  and 
Training  Centers  [http://wivw2.ed.gov/ 
programs/rrtc/ index.html).  The  National 
Technical  Assistance  Center  for 
Children’s  Mental  Health  [http:// 
gucchdtacen ter.georgeto wn . edu ),  The 
Solutions  Desk  on  Helping  Youth 
Transition  [www.syvsd.ou.edu).  Healthy 
&  Ready  to  Work  National  Resource 
Center  [www.syntiro.org/hrtw),  TA 
Partnership  for  Child  and  Family 
Mental  Health  [www.tapartnership.org), 
and  the  National  Center  for  Mental 
Health  Promotion  and  Youth  Violence 
Prevention  [www.promoteprevent.orgy, 

(d)  Maintain  contact  ana  cooperate 
with  the  national  evaluator  throughout 
the  project  period  and  for  one  year  after 
the  close  of  the  project  for  follow-up 
data  collection  and  other  needs;  and 

(e)  Contribute  relevant  MDP 
information  to  a  central  PROMISE  Web 
site  that  OSEP  will  make  available. 

Application  Requirements.  To  be 
considered  for  funding  under  this 
absolute  priority,  an  applicant  must 
include  in  its  application — 

(a)  A  description  of  the  proposed 
project,  including  the  applicant’s  plan 
for  implementing  the  project.  The 
description  must  include — 

(1)  A  cohesive,  articulated  model  of 
partnership  and  coordination  among  the 
participating  agencies  and 
organizations: 

(2)  A  logic  model  that  depicts,  at  a 
minimum,  the  goals,  activities,  outputs, 
and  outcomes  of  the  proposed  project. 
The  logic  model  must  specify  the 
contributions  of  each  partner  to  the 
activities,  outputs,  and  outcomes  of  the 


proposed  project.  A  logic  model 
communicates  how  a  project  will 
achieve  its  outcomes  and  provides  a 
framework  for  the  formative  evaluation 
of  the  project; 

Note:  The  following  Web  sites  provide 
more  information  on  logic  models: 
vxivw. researchutilization.org/matnx/ 
logicmodeI_resource3c.html  and  http:// 
archive.tadnet.org/ 

model  and _performance?format=htrnI:  and 

(3)  A  timeline  for  implementing  the 
model  and  achieving  project  milestones 
and  outcomes  consistent  with  the  logic 
model  and  the  requirements  of  this 
priority. 

(b)  A  description  of  the  coordinated 
set  of  required  and  other  services  and 
supports  that  the  project  proposes  to 
provide  to  the  participating  children 
and  their  families  in  order  to  meet  the 
project’s  objectives.  The  description 
must  describe  how  the  services  and 
supports,  including  the  four  required 
services  and  other  services  chosen  by 
the  project,  will  be  provided,  including 
whether  the  project  will  provide  the 
services  directly  or  will  arrange  for  the 
services  to  be  provided  through  its 
partners  or  other  entities  (described  in 
Services  and  Supports  under  paragraph 
(b)  of  the  Project  Activities  section  of 
this  notice). 

(c)  A  detailed  description  of  any 
evidence  that  the  services  and  supports 
proposed  by  the  applicant  have  been 
implemented  previously  with  the 
targeted  populations  of  child  SSI 
recipients  and  their  families,  or  similar 
populations,  albeit  on  a  limited  scale  or 
in  a  limited  setting,  and  have  yielded 
promising  results  that  suggest  that  more 
formal  and  systematic  study  is 
warranted.  An  applicant  must  provide  a 
rationale  for  the  coordinated  set  of 
services  or  supports  that  is  based  on 
research  findings  or  reasonable 
hypotheses,  including  related  research 
or  theories  in  education  and  other 
disciplines. 

(d)  A  detailed  description  of  the 
project’s  proposed  partners  (including 
required  partners  described  in 
paragraph  (a)(1)  of  the  Project  Activities 
section  of  this  notice)  that  will  play  a 
key  role  in  coordinating  services  and 
irhplementing  the  interventions  in  the 
proposed  model,  including  a 
description  of — 

(1)  The  proposed  partners’  roles  and 
responsibilities  under  the  project; 

(2)  The  proposed  partners’ 
commitment  to  the  project,  including 
letters  of  intent  from  all  proposed 
partners  to  enter  into  an  MOU  with  the 
lead  coordinating  entity  as  described  in 
the  Eligibility  Information  section  of  this 
notice; 
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(3)  The  plan  to  coordinate  services 
among  partner  agencies  and  other 
entities  to  ensure  that  project  resources 
are  used  efficiently  and  effectively:  and 

(4)  The  justification  to  exclude  a 
required  State  partner,. if  applicable. 

(e)  A  description  of  the  proposed 
outreach  and  recruitment  plan, 
including — 

(1)  The  methods  for  ensuring  that, 
within  two  years  of  the  start  of  the  MDP, 
the  project  will  obtain  consent  from  at 
least  2,000  child  SSI  recipients  who  will 
be  between  the  ages  of  14  and  16  at  the 
time  that  project  services  are  initiated, 
and  their  families. 

(2)  An  assurance  that  the  applicant 
will  seciue  a  signed  written  consent  to 
participate  in  the  project  ft'om  the 
parent  or,  if  applicable,  the  child;  that 
the  consent  form  will  be  provided  to  the 
pcirent  and  the  child  in  an  accessible 
format;  and  that,  as  part  of  the  consent, 
project  requirements  will  be  fully 
explained  to  the  parent  and  child, 
including  that  participation  in  the 
program  is  voluntary  on  the  part  of  the 
child  and  family  (described  in 
Participant  Outreach  and  Recruitment 
under  paragraph  (c)  of  the  Project 
Activities  section  of  this  notice).  The 
MDP  must  also  obtain  any  necessary 
written  consent  from  the  parent  or,  if 
applicable,  the  child  for  the  disclosure 
of  personally  identifiable  information 
from  relevant  records,  consistent  with 
FERPA,  the  IDEA  confidentiality  of 
information  provisions,  and  any  other 
applicable  Federal  or  State  laws  or 
regulations  that  protect  the  privacy  or 
confidentiality  of  personally  identifiable 
information  or  records,  such  as  the 
Health  Insurance  Portability  and 
Accountability  Act,  which  contains 
specific  privacy  and  security  rules 
protecting  health  information.  In 
addition,  under  the  State  VR  Services 
Program,  the  requirements  in  34  CFR 
361.38  (protection,  use,  and  release  of 
personal  information)  would  apply  to 
any  records  of  participants  in  that  VR 
Services  program.^ 

(f)  A  description  of  the  applicant’s 
commitment  to  work  with  ED,  SSA,  and 
the  national  evaluator  for  PROMISE  to 
ensure  that  random  assignment  and  data 
collection  are  completed  in  a  manner 
that  supports  ED’s  and  SSA’s  efforts  to 
conduct  a  rigorous  national  evaluation 


®34  CFR  361.38(e)(1)  provides;  Upon  receiving 
the  informed  written  consent  of  the  individual  or, 
if  appropriate,  the  individual’s  representative,  the 
State  unit  may  release  personal  information  to 
another  agency  or  organization  for  its  program 
purposes  only  to  the  extent  that  the  information 
may  be  released  to  the  involved  individual  or  the 
individual’s  representative  and  only  to  the  extent 
that  the  other  agency  or  organization  demonstrates 
that  the  information  requested  is  necessary  for  its 
program. 


of  the  PROMISE  program  and  the 
specific  interventions  and  strategies 
implemented  by  individual  grantees. 

The  application  must  include  an 
assurance  that — 

(1)  Project  staff  will  assist  with  the 
random  assignment  of  recruited 
children  and  their  families:  and 

(2)  Through  MOUs  with  partners  and 
other  participating  entities,  the  national 
evaluator,  ED,  and  SSA  will  be  provided 
access  to  relevant  program  and  project 
data  (e.g.,  administrative  data  and 
program  and  project  performemce  data)  . 
and  that,  if  requested,  ED  and  SSA  will 
be  provided  data  quarterly. 

(g)  An  assurance  that  the  applicant 
will  provide  or  arrange  for  the  provision 
of  technical  assistance  and  training  to 
ensure  consistency  in  the 
implementation  and  evaluation  of  the 
MDP,  including  the  fidelity  of 
implementation  of  the  MDP 
interventions  (described  in  Technical 
Assistance  and  Training  under 
paragraph  (d)  of  the  Project  Activities 
section  of  this  notice). 

(h)  A  description  of  the  performance 
measures  (and  performance  targets), 
including  interim  measures,  the  MDP 
will  use  to  assess  its  performance  and 
progress  toward  achieving  its  goals, 
consistent  with  the  logic  model  and  the 
formative  evaluation  plan. 

(i)  A  description  of  the  data  collection 
plan  that — 

(1)  Outlines  the  process  for  assessing, 
collecting,  and  sharing  project  data  and 
other  information  among  the 
collaborating  partners  and  the  national 
evaluator  (described  in  Data  Collection 
in  paragraph  (d)  of  the  Evaluation  and 
Project  Assessment  Activities  section  of 
this  notice),  in  a  manner  consistent  with 
any  Federal  or  State  laws  or  regulations 
that  protect  the  confidentiality  or 
privacy  of  personally  identifiable 
information  or  records;  and 

(2)  Identifies  the  systems  or  tools  that 
will  be  used  for  storing,  managing, 
analyzing,  and  reporting  data,  including 
a  description  of  the  applicant’s  capacity 
to  track  and  manage  project  information 
(e.g.,  referrals  and  service  participation) 
and  document  the  services  and  supports 
received  by  the  children  and  their 
families,  and  for  the  partners  or  other 
participating  entities  to  communicate 
about,  and  collaborate  on,  the  MDP’s 
services,  processes,  and  data  collection 
plan. 

(j)  A  description  of  the  applicant’s 
plan,  consistent  with  the  proposed  logic 
model  and  data  collection  plan,  for 
conducting  a  formative  evaluation  of  the 
proposed  project’s  activities  and  model, 
including — 

(1)  The  data  to  be  periodically 
collected  for  tbe  formative  evaluation. 


including  data  related  to  the  fidelity  of 
implementation,  stakeholder 
acceptability,  and  descriptions  of  the 
site  context; 

(2)  The  methods  the  applicant  will 
use  to  collect  these  data; 

(3)  How  these  data  will  be  reviewed 
by  the  project,  when  they  will  be 
reviewed  (consistent  with  the  timeline 
required  in  paragraph  (a)(3)  of  the 
Application  Requirements  section  of 
this  notice),  and  how  they  will  be  used 
during  the  course  of  the  project  to  adjust 
the  model  or  its  implementation  to 
increase  the  model’s  usefulness, 
generalizability,  and  potential  for 
sustainability;  and 

(4)  How  the  formative  evaluation  will 
use  clear  performance  objectives  to 
ensure  continuous  improvement  in  the 
operation  of  the  proposed  project, 
including  objective  measures  of  progress 
in  implementing  the  project  and 
ensuring  the  quality  of  products  and 
services. 

(k)  A  plan  for  attendance  at  the 
following: 

(l)  A  one  and  one-half  day  kick-off 
meeting  to  be  held  in  Washington,  DC, 
after  receipt  of  the  award  and  an  annual 
planning  meeting  to  be  held  in 
Washington,  DC,  with  the  OSEP  project 
officer  during  each  subsequent  year  of 
the  project  period. 

Note:  Within  30  days  of  the  receipt  of  the 
award,  a  post-award  teleconference  must  be 
held  between  the  OSEP  project  officer  and 
the  grantee’s  project  director  or  other 
authorized  representative. 

(2)  A  three-day  project  directors’ 
conference  in  Washington,  DC,  during 
each  year  of  the  project  period; 

(3)  Three,  two-day  trips*  annually  to 
attend  Department  briefings. 
Department-sponsored  conferences,  and 
other  meetings,  as  requested  by  OSEP; 
and 

(4)  A  one-day  intensive  review 
meeting  in  Washington,  DC,  that  will  be 
held  during  the  last  half  of  the  third 
year  of  the  project  period. 

Fourth  and  Fifth  Years  of  the  Project 

In  deciding  whether  to  continue 
funding  the  project  for  the  fourth  and 
fifth  years,  the  Secretary  will  consider 
the  requirements  of  34  CFR  75.253(a), 
and  in  addition — 

(a)  The  recommendation  of  a  review 
team  consisting  of  experts  selected  by 
the  Secretary.  This  review  will  be 
conducted  during  a  one-day  intensive 
meeting  in  Washington,  DC,  that  will  be 
held  during  the  second  half  of  the  third 
year  of  the  project  period; 

(b)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
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been  or  are  being  met  by  the  project 
including  successfully  obtaining 
consent  from  at  least  2,000  child  SSI 
recipients  and  their  families; 

(c)  The  number  of  child  SSI  recipients 
and  their  families  still  being  served  and 
the  duration  of  their  participation  in 
project  services:  and 

(d)  The  quality,  relevance,  and 
usefulness  of  the  project’s  activities  and 
products;  the  degree  to  which  the 
project’s  activities  and  products  are 
aligned  with  the  project’s  objectives; 
and  the  likelihood  that  current 
performance  and  progress  will  result  in 
the  project  achieving  its  proposed 
outcomes. 

Waivers 

Applicates  may  apply  for  waivers  that 
are  currently  authorized  under  existing 
Federal  programs  if  the  applicant 
believes  having  one  or  more  waivers 
would  enable  the  applicant  to  achieve 
better  outcomes  for  the  project 
participants.  Applicants  may  request 
waivers  under  authorities  administered 
by  any  of  the  Federal  agencies 
participating  in  this  interagency 
initiative — ED,  DOL,  DHHS,  and  SSA. 
Applicants  seeking  waivers  must  apply 
directly  to  the  agency  that  administers 
the  relevant  waiver  authority.  However, 
to  assist  us  in  ensuring  that  the  effect  on 
PROMISE  projects  is  carefully 
considered  in  processing  any  waiver 
request,  we  are  asking  applicants  to 
submit  to  the  Department  of  Education 
an  explanation  of  the  waivers  the 
applicant  is  requesting,  why  the 
applicant  believes  the  waivers  are 
needed  for  the  PROMISE  project,  and 
how  project  outcomes  might  be 
enhanced  with  the  approval  of  such 
waivers.  The  applicant  should  not  refer 
to  the  requested  waivers  in  its 
application  narrative  for  PROMISE.  The 
waiver  content  will  not  be  considered  as 
part  of  the  application  scoring  process. 
The  approval  of  any  requested  waivers 
will  be  at  the  sole  discretion  of  the 
relevant  Federal  agency.  For  example, 
waivers  of  SSA  program  rules  will  be 
approved  or  denied  by  SSA.  For  further 
information  about  waivers  see 
www.ed.gov/promise.  Information  on 
waivers  requested  by  the  applicant 
should  be  sent  by  August  19,  2013  as  an 
email  attachment  to  Corinne  Weidenthal 
at  corinne.weidenthal@ed.gov. 

Within  this  absolute  priority,  we  are 
particularly  interested  in  applications 
that  address  the  following  invitational 
priority. 

Invitational  Priority 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  this 
invitational  priority  a  competitive  or 


absolute  preference  over  other 
applications. 

"This  priority  is: 

Outcome-Based  Payments.  The 
Secretary  is  especially  interested  in 
applicants  that  propose  to  incorporate 
into  their  PROMISE  MDPs  an  Outcome- 
based  Payment  (OBP)  model  that  ties 
payments  to  service  providers  to  the 
achievement  of  outcomes  or  established 
milestones. 

Although  the  OBP  model  is  distinct 
from  the  fee-for-service  payment  model, 
the  OBP  model  has  been  used  in  the 
health-care  arena  to  offer  financial 
rewards  to  providers  that  achieve, 
improve,  or  exceed  their  performance 
on  specified  quality,  cost,  and  other 
benchmarks.  Under  an  OBP 
arrangement,  providers  are  rewarded  for 
meeting  pre-established  targets  for 
delivery  of  services,  thus  creating  an 
incentive  to  meet  performance 
objectives.  However,  for  OBP 
arrangements  to  be  effective,  all  tbe 
factors  that  affect  performance  must  be 
considered  including:  Motivation,  skills, 
an  understanding  of  the  goals,  and  the 
ability  to  measure  progress.  For 
example,  one  type  of  OBP  model  is 
performance-based  contracting. 
Performance-based  contracts  typically; 

•  Emphasize  results  related  to  output, 
quality,  and  outcomes  rather  than  how 
the  work  is  performed: 

•  Specify  deliverables,  measurable 
performance  standards,  and  clearly 
defined  objectives  and  timeframes: 

•  Use  quality  assurance  plans; 

•  Provide  performance  incentives  and 
consequences  for  nonperformance;  and 

•  Tie  payment  to  deliverables, 
performance  measures,  and  outcomes. 

In  inviting  OBP  models,  ED  is 
interested  in  demonstrating  how 
payment  models  can  help  achieve 
positive  outcomes  for  child  SSI 
recipients  and  their  families,  consistent 
with  those  identified  in  the  absolute 
priority.  ED’s  objectives  in  establishing 
this  OBP  invitational  priority  are  to: 

•  Test  a  model  that  limits  at  least  part 
of  the  risk  of  government  funding  for 
unachieved  outcomes  by  clearly 
defining  performance-based 
consequences  (rewards  or  sanctions)  for 
service  providers. 

•  Learn  whether  the  OBP  concept  is 
feasible  in  this  arena  given  the 
complexity  of  needs  and  number  of 
agencies  involved  in  serving  child  SSI 
recipients  and  their  families. 

•  Determine  whether  paying  only  for 
specific  outcomes  achieved  at 
predetermined  milestones  within  the 
project  period  creates  an  incentive 
structure  that  promotes  the  achievement 
of  promise’s  goals. 


Applicants  that  address  this 
invitational  priority  must  include  a  plan 
for  implementing  the  OBP  model  during 
the  project.  The  plan  must  describe  a 
validation  methodology  and  a  payment 
plan  that  (a)  is  derived  from  quantifiable 
data  and  (b)  measures  performance 
against  outcome  targets  for  tbe  target 
population  relative  to  a  well-defined 
comparison  population.  The  applicant 
must  describe  the  terms  of  the  payment 
arrangement  between  tbe  applicant  and 
the  provider,  including  the  agreed 
performance  milestones  and  targeted 
outcomes  and  the  payments  due  upon 
their  achievement. 

For  more  information,  .see  the 
following  Web  site:  http:// 
www.mass.gov/chia/docs/pc/2009-02- 
1 3-pay-for-performance-c3.pdf. 

Definitions 

Background 

The  following  definitions  are 
provided  to  ensure  that  applicants  have 
a  clear  understanding  of  how  we  are 
using  these  terms  in  the  priority.  These 
definitions  apply  in  any  year  in  which 
this  program  is  in  effect.  These 
definitions  are  based  on  definitions  that 
ED  uses  or  relies  on  in  other  contexts. 

Competitive  employment  means  work: 

(a)  In  the  competitive  labor  market 
that  is  performed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting:  and 

(b)  For  which  an  individual  is 
compensated  at  or  above  tbe  minimum 
wage,  but  not  less  than  the  customary 
wage  and  level  of  benefits  paid  by  the 
employer  for  the  same  or  similar  work 
performed  by  individuals  who  are  not 
disabled. 

Source:  State  Vocational 
Rehabilitation  Services  Program,  34  CFR 
361.5(b)(ll). 

Education  records  means  those 
records  that  are  directly  related  to  a 
student  and  maintained  by  an 
educational  agency  or  institution  or  by 
a  party  acting  for  the  agency  or 
institution.  Source:  FERPA  (20  U.S.C. 
1232g(a)(4)(A))  and  the  FERPA 
regulations  at  34  CFR  99.3  (definition  of 
“Education  records.’’) 

Experiential  learning  means  learning 
through  experience.  The  individual  is 
encouraged  to  be  directly  involved  in 
the  experience  and  then  reflect  on  the 
experience  using  analytic  skills,  in  order 
to  gain  a  better  understanding  of  the 
new  knowledge  and  retain  the 
information.  For  further  information: 
WWW. in fed.org/biblio/b-expirn.htm . 

Extended  learning  opportunities 
(ELOs)  means  safe,  structured  learning 
environments  for  students  outside  the 
traditional  school  day.  ELOs  include 
after-school,  before-school,  evening. 
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weekend,  and  summer  learning 
programs.  ELOs  come  in  many  forms 
and  can  include  tutoring,  volunteering, 
academic  support,  community  service, 
organized  sports,  homework  help,  and 
art  and  music  programs.  Source: 
www.ccsso.org/Documents/2009/ 
The_QuaIity_Imperative_a_2009.pdf. 

Families  includes  a  wide  range  oi 
relationships,  including  spouse,  parents, 
parents-in-law,  children,  brothers, 
sisters,  grandparents,  grandchildren, 
stepparents,  stepchildren,  foster  parents, 
foster  children,  guardianship 
relationships,  same-sex  and  opposite- 
sex  domestic  partners,  and  spouses  or 
domestic  partners  of  the 
aforementioned,  as  applicable.  Source: 
www.opm  .gov/oca/leave/h  tml/ 
FamilyDefs.asp. 

Fidelity  of  implementation  means  the 
accurate  and  consistent  delivery  of  the 
intervention  in  the  way  in  which  it  was 
designed  to  be  delivered.  Source: 
H'ww.nrcld.org/rtiman  ual/ pages/ 
RTIManualSection4. 

Integrated  setting,  as  used  in  the 
context  of  education  or  employment, 
means  a  setting  typically  found  in  the 
community  in  which  individuals  with 
disabilities  interact  with  non-disabled 
individuals,  other  than  non-disabled 
individuals  who  are  providing  services 
to  such  individuals,  to  the  same  extent 
that  non-disabled  individuals  in 
comparable  positions  interact  with  other 
persons.  Source:  State  Vocational 
Rehabilitation  Services  Program,  34  CFR 
361.5(bK33)(ii). 

Logic  model  means  a  well-specified 
conceptual  framework  that  identifies 
key  components  of  the  proposed  project, 
practice,  strategy,  or  intervention  (i.e., 
the  active  “ingredients”  that  are 
hypothesized  to  be  critical  to  achieving 
the  relevant  outcomes)  and  describes 
the  relationships  among  the  key 
components  and  outcomes,  theoretically 
and  operationally.  For  further 
information: 

www.researchutilization.org/matrix/ 
IogicmodeI_resource3c.html;  and 
www.tadnet.org/pages/589. 

Parent  means  (from  34  CFR  300.30): 

(a)  Parent  means — 

(1)  A  biological  or  adoptive  parent  of 
a  child; 

(2)  A  foster  parent,  unless  State  law, 
regulations,  or  contractual  obligations 
with  a  State  or  local  entity  prohibit  a 
foster  parent  from  acting  as  a  parent; 

(3)  A  guardian  generally  authorized  to 
act  as  the  child’s  parent,  or  authorized 
to  make  educational  decisions  for  the 
child  (but  not  the  State  if  the  child  is  a 
ward  of  the  State); 

(4)  An  individual  acting  in  the  place' 
of  a  biological  or  adoptive  parent 
(including  a  grandparent,  stepparent,  or 


other  relative)  with  whom  the  child 
lives,  or  an  individual  who  is  legally 
re^onsible  for  the  child’s  welfare;  or 

(5)  A  surrogate  parent  who  has  been 
appointed  in  accordance  with  section 
300.519  or  section  639(a)(5)  of  the  Act. 

(b)  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  the 
biological  or  adoptive  parent,  when 
attempting  to  act  as  the  parent  under 
this  part  and  when  more  than  one  party 
is  qualified  under  paragraph  (a)  of  this 
section  to  act  as  a  parent,  must  be 
presumed  to  be  the  parent  for  purposes 
of  this  section  unless  the  biological  or 
adoptive  parent  does  not  have  legal 
authority  to  make  educational  decisions 
for  the  child. 

(2)  If  a  judicial  decree  or  order 
identifies  a  specific  person  or  persons 
under  paragraphs  (a)(1)  through  (4)  of 
this  section  to  act  as  the  “parent”  of  a 
child  or  to  make  educational  decisions 
on  behalf  of  a  child,  then  such  person 
or  persons  shall  be  determined  to  be  the 
“parent”  for  purposes  of  this  section. 

Source:  34  CFR  300.30  of  the  IDEA 
regulations. 

Personally  identifiable  information 
includes,  but  is  not  limited  to,  the 
following — 

(a)  The  student’s  name; 

(b)  The  name  of  the  student’s  parent 
or  other  family  members; 

(c)  The  address  of  the  student  or 
student’s  family; 

(d)  A  personal  identifier,  such  as  the 
student’s  Social  Security  number, 
student  number,  or  biometric  record; 

(e)  Other  indirect  identifiers,  such  as 
the  student’s  date  of  birth,  place  of 
birth,  and  mother’s  maiden  name; 

(f)  Other  information  that,  alone  or  in 
combination,  is  linked  or  linkable  to  a  • 
specific  student  that  would  allow  a 
reasonable  person  in  the  school 
community,  who  does  not  have  personal 
knowledge  of  the  relevant 
circumstances,  to  identify  the  student 
with  reasonable  certainty;  or 

(g)  Information  requested  by  a  person 
who  the  educational  agency  or 
institution  reasonably  believes  knows 
the  identity  of  the  student  to  whom  the 
education  record  relates. 

Source:  34  CFR  99.3  of  the  FERPA 
regulations;  see  also  34  CFR  300.32  of 
the  IDEA  regulations. 

Waiver  of  Proposed  Rulemaking: 
Under  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  ED  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  priorities, 
definitions,  requirements,  and  selection 
criteria.  Section  437(d)(1)  of  GEPA, 
however,  allows  the  Secretary  to  exempt 
from  rulemaking  requirements 
regulations  governing  the  first  grant 
competition  under  a  new  or 


substantially  revised  program  authority. 
This  is  the  first  grant  competition  for 
this  initiative,  as  authorized  under  the 
Fiscal  Year  2012  Consolidated 
Appropriations  Act,  and  therefore 
qualifies  for  this  exemption.  Due  to  the 
extensive  public  input  received  in  the 
development  of  this  priority,  and  in 
order  to  ensure  timely  grant  awards,  the 
Secretary  has  decided  to  forego  formal 
public  comment  on  the  priority, 
definitions,  requirements,  and  selection 
criteria  under  section  437(d)(1)  of 
GEPA.  The  Secretary  has  gathered  input 
on  the  priority,  definitions, 
requirements,  and  selection  criteria 
through  a  public  input  notice,  which  is 
posted  on  the  following  Web  site: 
www.ed.gov/promise.  The  priority, 
definitions,  requirements,  anti  selection 
criteria  will  apply  to  the  FY  2013  grant 
competition  and  any  subsequent  year  in 
which  we  make  awards  from  the  list  of 
unfunded  applicants  from  this 
competition. 

Program  Authority:  Consolidated 
Appropriations  Act,  2012  (Pub.  L.  112-74). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
84,  86,  97,  98,  and  99.  (b)  The  Education 
Department  debarment  and  suspension 
regulations  in  2  CFR  part  3485. 

II.  Award  Information 

Type  of  Award:  Cooperative 
agreements. 

Estimated  Available  Funds: 
$100,000,000.  Dependent  upon  the 
number  of  awards  that  are  made,  these 
funds  would  largely  be  used  to  support 
years  one  and  two,  and  possibly  year 
three,  of  PROMISE  project  activities. 

Estimated  Range  of  Awards: 
$22,500,000-850,000,000  for  5  years. 

Estimated  Average  Award  Size: 
$37,500,000  for  5  years. 

Estimated  Number  of  Awards:  3  to  6. 
Contingent  upon  the  quality  of 
applications,  the  Secretary  will  make  an 
award  to  at  least  one  consortium 
applicant  in  this  competition. 

Maximum  Award:  $50,000,000  for  5 
years.  We  will  not  consider  any 
application  that  proposes  an  award  size 
for  a  project  period  of  up  to  60  months 
exceeding  an  annual  average  of  $6,500 
per  child  SSI  recipient  and  his  or  her 
family  served.  Therefore,  an  applicant 
proposing  to  serve  the  minimum 
treatment  group  size  of  1,000  child  SSJ 
recipients  and  their  families  for  five 
years  may  request  an  annual  average 
funding  level  of  up  to  $6,500  per  child 
and  his  or  her  family,  which 
corresponds  to  a  five-year  award  of  up 
to  $32,500,000. 
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An  applicant  requesting  the 
maximum  award  of  $50,000,0.00  must 
propose  to  serve  at  least  1,539  child  SSI 
recipients  and  their  families  in  the 
treatment  group  for  a  five  year  project 
period.  Projects  may  spend  more  than 
$6,500  per  year  to  serve  a  particular 
child  and  his  or  her  family  during  the 
operation  of  the  project.  Projects  may 
also  propose  a  funding  level  for  a  single 
12-month  budget  period  that  exceeds 
$6,500  per  child  and  his  or  her  family 
served.  However,  the  average  annual 
funding  level  for  all  of  the  project’s 
budget  periods  may  not  exceed  $6,500 
per  child  SSI  recipient  and  his  or  her 
family  served.  The  Assistant  Secretary 
for  Special  Education  and  Rehabilitative 
Services  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Registe'r. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period;  Up  to  60  months. 

Grants  awarded  under  this  competition 
may  be  for  a  project  period  of  up  to  five 
years.  Depending  on  the  availability  of 
funds,  the  Department  will  make 
continuation  awards  for  years  two  and 
three  of  the  project  period  in  accordance 
with  section  75.253  of  EDGAR  (34  GFR 
75.253).  However,  to  ensure  that 
continuation  funds  will  be  used  only  for 
high-quality  and  effective  projects,  in 
determining  whether  to  award 
continuation  grants  for  years  four  and 
five  the  Department  will  conside* 
whether:  (1)  Funds  are  available;  (2)  the 
grantee  meets  the  requirements  in 
section  75.253  of  EDGAR;  and  (3)  the 
grantee  is  achieving  the  intended 
outcomes  of  the  grant  (see  specific  ' 
factors  to  be  considered  in  the  Fourth 
and  Fifth  Years  section  of  this  notice). 

III.  Eligibility  Information 

1.  Eligible  Applicants:  Eligible 
applicants  are  the  50  States  and  the 
District  of  Columbia.  A  consortium  of 
States  may  also  apply.  A  grantee, 
subgrantee,  or  partner  under  this 
program  is  not  eligible  to  receive 
funding  for  the  SSA  national  evaluation 
contract.  An  applicant  must  meet  the 
following  requirements  to  be  eligible  to 
compete  for  funding  under  this 
program: 

(a)  Single  State  applicant.  A  single 
State  with  adequate  child  SSI  recipients, 
as  described  in  paragraph  (d)  of  this 
section,  may  apply.  The  State  applicant 
must: 

(1)  Designate  a  lead  coordinating 
entity,  which  must  be  a  State  agency; 
and 

(2)  Submit  an  application  that  has 
been  signed  by  the  State’s  Governor  and 


the  administrative  head  of  the  State’s 
lead  coordinating  entity. 

(b)  Consortium  of  States  applicant.  A 
consortium  of  States  may  apply  in  order 
to  meet  the  minimum  sample  size 
eligibility  requirement,  as  described  in 
paragraph  (d)  of  this  section. 

(1)  One  of  the  States  participating  in 
the  consortium  must  submit  an 
application  on  behalf  of  the  consortium; 

(2)  Each  of  the  consortium  States  must 
designate  a  lead  coordinating  entity, 
which  must  be  a  State  agency; 

(3)  The  application  must  be  signed  by 
the  Governor  of  each  State  and  the 
administrative  head  of  each  State’s  lead 
coordinating  entity; 

(4)  The  applicant  on  behalf  of  the 
consortium  is  the  grantee  and  is  legally 
responsible  for  the  use  of  all  grant  funds 
and  ensuring  that  the  project  is  carried 
out  by  the  consortium  in  accordance 
with  Federal  requirements; 

(5)  Each  member  of  the  con.sortium  is 
legally  responsible  to  carry  out  the 
activities  it  agrees  to  perform  (EDGAR, 

34  GFR  75.129);  and 

(6)  Each  State  participating  in  the 
consortium  must  have  partnerships  with 
at  least  three  common  agencies  (or 
equivalent  for  administering  common 
programs).  (Described  in  Partnerships 
under  paragraph  (a)  of  the  Project 
Activities  section  of  this  notice.) 

(7)  Each  State  participating  in  the 
consortium  must  provide  the 
coordinated  set  of  required  and  other 
services  and  supports  as  proposed  in  the 
application  (described  in  paragraph  (b) 
of  the  Application  Requirements  section 
of  this  notice.)  This  set  of  coordinated 
services  and  supports  must  be  the  same 
across  all  States  in  the  consortium. 

(c)  Lead  coordinating  entity.  The  lead 
coordinating  entity  must  partner  with 
other  State  agencies  and  is  encouraged 
to  partner  with  local  agencies  and 
organizations  that  play  or  have  the 
potential  to  play  a  substantial  role  in  the 
development  and  implementation  of 
policies  and  practices  affecting  child 
SSI  recipients  and  their  families  (see 
Partnerships  under  the  Project  Activities 
section  of  this  notice  and  the  related 
application  requirements). 

(d)  Minimum  sample  size.  The  State 
or  consortium  of  States  must  have  a 
sufficient  number  of  children  between 
the  ages  of  14  and  16  who  receive  SSI 
to,  within  two  years  of  the  start  of  the 
project,  recruit  the  minimum  sample 
size  of  2,000  child  SSI  recipients  into 
the  MDP  and  begin  providing  MDP 
interventions  to  half  of  those  recruited. 
This  sample  size  is  necessary  to  assess 
the  effectiveness  of  each  MDP.  If  the 
MDP  chooses  to  exceed  the  minimum 
sample  size,  half  of  the  child  SSI 
recipients  must  still  be  assigned  to  the 


treatment  group  and  half  to  the  control 
group.  Each  MDP  will  be  evaluated 
separately  because  ED  and  its  Federal 
PROMISE  partners  expect  grantees  to 
vary  in  their  approaches  to 
implementing  PROMISE  (see  the 
Evaluation  and  Project  Assessment 
Activities  section  of  this  notice). 

2.  Cost  Sharing  or  Matching:  This 
program  does  not  require  cost  sharing  or 
matching. 

3.  Other  General  Requirements: 

(a)  The  projects  funded  under  this 
competition  must  make  positive  efforts 
to  employ  and  advance  in  employment 
qualified  individuals  with  disabilities 
(see  section  606  of  IDEA). 

(b)  Applicants  and  the  grant 
recipients  funded  under  this 
competition  must  involve  individuals 
with  disabilities  or  parents  of 
individuals  with  disabilities  ages  birth 
through  26  in  planning,  implementing, 
and  evaluating  the  projects  (see  section 
682(a)(1)(A)  of  IDEA). 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  You  can  obtain  an  application 
package  via  the  Internet,  from  the 
Education  Publications  Genter  (ED 
Pubs),  or  from  the  program  office. 

To  obtain  a  copy  via  the  Internet,  u,se 
the  following  address:  ivww.ed.gov/ 
fund/grant/apply/grantapps/index.html. 
To  obtain  a  copy  from  ED  Pubs,  write, 
fax,  or  call  the  following:  ED  Pubs,'U.S. 
Department  of  Education.  P.O.  Box 
22207,  Alexandria,  VA  22304. 
Telephone,  toll  free: 

1-877-433-7827.  FAX:  (703)  605- 
6794.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  or  a  text 
telephone  (TTY),  call,  toll  free:  1-877- 
576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  wvi'w. EDPubs.gov  or  at  its 
email  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  package 
from  ED  Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.418P. 

To  obtain  a  copy  from  the  program 
office,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  in 
section  VII  of  this  notice. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  (e.g.,  braille, 
large  print,  audiotape,  or  compact  disc) 
by  contacting  the  person  or  team  listed 
under  Accessible  Format  in  section  VIII 
of  this  notice. 

2.  Notice  of  Intent  To  Apply  ED  will 
be  able  to  develop  a  more  efficient 
process  for  reviewing  grant  applications 
if  it  has  a  better  understanding  of  the 
number  of  entities  that  intend  to  apply 
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for  funding  under  this  competition. 
Therefore,  we  strongly  encourage  each 
potential  applicant  to  notify  ED  by 
sending  a  short  email  message 
indicating  the  applicant’s  intent  to 
submit  an  application  for  funding.  If  the 
applicant  is  submitting  an  application 
on  behalf  of  a  consortium  also  indicate 
the  States  that  will  be  involved.  The 
email  need  not  include  information 
regarding  the  content  of  the  proposed 
application.  This  email  notification 
should  be  sent  to  Corinne  Weidenthal  at 
corinne.  weidenthal@ed.gov. 

Applicants  that  fail  to  provide  this 
email  notification  may  still  apply  for 
funding. 

3.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition.  Page  Limit:  The 
application  narrative  (Part  III  of  the 
application)  is  where  you,  the  applicant, 
address  the  selection  criteria  that 
reviewers  use  to  evaluate  your 
application.  You  must  liniit  Part  III  to 
the  equivalent  of  no  more  than  100 
pages,  using  the  following  standards: 

•  A  “page”  is  8.5"  x  11",  on  one  side 
only,  with  1”  margins  at  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headyigs,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  Use  one  of  the  following  fonts: 

Times  New  Roman,  Courier,  Courier 
New,  or  Arial.  An  application  submitted 
in  any  other  font  (including  Times 
Roman  or  Arial  Narrow)  will  not  be 
accepted. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  the  page 
limit  does  apply  to  all  of  the  application 
narrative  section  (Part  III). 

We  will  reject  your  application  if  you 
exceed  the  page  limit;  or  if  you  apply 
other  standards  and  exceed  the 
equivalent  of  the  page  limit. 

4.  Submission  Dates  and  Times: 

Applications  Available:  May  21,  2013. 

Deadline  for  Notice  of  Intent  to  Apply: 

June  20,  2013. 

Dates  of  Pre-Application  Webinars: 
Interested  parties  are  invited  to 
participate  in  pre-application  webinars. 


The  pre-application  webinars  with  staff 
from  ED  and  its  Federal  PROMISE 
partners  will  be  held  on  May  30,  2013 
and  June  4,  2013;  and  a  teleconference 
will  be  held  on  June  27,  2013,  between 
2:00  p.m.  and  3:30  p.m.,  Washington, 

DC  time. 

For  further  information  about  the  pre¬ 
application  webinars  and 
teleconference,  see  the  PROMISE  Web 
site  at  www.ed.gov/promise. 

Deadline  for  Transmittal  of 
Applications:  August  19,  2013. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  please  refer  to 
section  IV.  8.  Other  Submission 
Requirements  of  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  of  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

5.  Intergovernmental  Review:  This 
program  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
competition.  Please  note  that,  under  34 
CFR  79.8(a),  we  have  waived  the 
standard  60-day  intergovernmental 
review  period  in  order  to  make  awards 
by  the  end  of  FY  2013. 

6.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  of  this  notice. 

7.  Data  Universal  Numbering  System 
Number,  Taxpayer  Identification 
Number,  Central  Contractor  Registry,  * 
and  System  for  Award  Management:  To 
do  business  with  the  Department  of 
Education,  you  must — 

a.  Have  a  Data  Universal  Numbering 
System  (DUNS)  number  and  a  Taxpayer 
identification  Number  (TIN); 

b.  Register  both  your  DUNS  number 
and  TIN  with  the  Central  Contractor 


Registry  (CCR) — and,  after  July  24,  2012, 
with  the  System  for  Award  Management 
(SAM),  the  Government’s  primary 
registrant  database; 

c.  Provide  your  DUNS  number  and 
TIN  on  your  application;  and 

d.  Maintain  an  active  CCR  or  SAM 
registration  with  current  information 
while  your  application  is  -under  review 
by  the  Department  and,  if  you  are 
awarded  a  grant,  during  the  project 
period. 

You  can  obtain  a  DUNS  number  from 
Dun  and  Bradstreet.  A  DUNS  number 
can  be  created  within  one  business  day. 

If  you  are  a  corporate  entity,  agency, 
institution,  or  organization,  you  can 
obtain  a  TIN  from  the  Internal  Revenue 
Service.  If  you  are  an  individual,  you 
can  obtain  a  TIN  ft-om  the  Internal 
.  Revenue  Service  or  the  Social  Security 
Administration.  If  you  need  a  new  TIN, 
please  allow  2-5  weeks  for  your  TIN  to 
become  active. 

The  CCR  or  SAM  registration  process 
may  take  five  or  more  business  days  to 
complete.  If  you  are  currently  registered 
with  the  CCR,  you  may  not  need  to 
make  any  changes.  However,  please 
make  certain  that  the  TIN  associated 
with  your  DUNS  number  is  correct.  Also 
note  that  you  will  need  to  update  your 
registration  annually.  This  may  take 
three  or  more  business  days  to 
complete.  Information  about  SAM  is 
available  at  SAM.gov. 

In  addition,  if  you  are  submitting  your 
application  via  Grants.gov,  you  must  (1) 
be  designated  by  your  organization  as  an 
Authorized  Organization  Representative 
(AOR);  and  (2)  register  yourself  with 
Grants.gov  as  an  AOR.  Details  on  these 
steps  are  outlined  at  the  following 
Grants.gov  Web  page:  www.grants.gov/ 
applicants /get  registered,  jsp. 

8.  Other  Submission  Requirements: 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications 

Applications  for  grants  under  the 
PROMISE  competition,  CFDA  number 
84.418P,  must  be  submitted 
electronically  using  the 
Government  wide  Grants.gov  Apply  site 
at  www.Grants.gov.  Through  this  site, 
you  will  be  able  to  download  a  copy  of 
the  application  package,  complete  it 
offline,  and  then  upload  and  submit 
your  application.  You  may  not  email  an 
electronic  copy  of  a  grant  application  to 
us. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as  ‘ 
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described  elsewhere  in  this  sectionsiyou 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement 

You  may  access  the  electronic  grant 
application  for  the  PROMISE 
competition  at  www.Grants.gov.  You 
must  search  for  the  downloadable 
application  package  for  this  competition 
by  the  CFDA  number.  Do  not  include 
the  CFDA  number’s  alpha  suffix  in  your 
search  (e.g.,  search  for  84.418,  not 
84.418P). 

Please  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Your 
application  must  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants. gov  system  no 
later  than  4:30:00  p.m.,  Washington,  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
system — after  4:30:00  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date.  We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 
notify  you  if  we  are  rejecting  your 
application  because  it  was  date  and  time 
stamped  by  the  Grants.gov  system  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  competition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  under  News 


and  Events  on  the  Department’s  G5 
system  home  page  at  w\vw. G5.gov. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 
forms:  The  Application  for  Federal 
Assistance  (SF  424),  the  Department  of 
Education  Supplemental  Information  for 
SF  424,  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  You  must  upload  any  narrative 
sections  and  all  other  attachments  to 
your  application  as  files  in  a  PDF 
(Portable  Document)  read-only,  non- 
modifiable  format.  Do  not  upload  an 
interactive  or  fillable  PDF  file.  If  you 
upload  a  file  type  other  than  a  read¬ 
only,  non-modifiable  PDF  or  submit  a 
password-protected  file,  we  will  not  , 
review  that  material.  Additional, 
detailed  information  on  how  to  attach 
files  is  in  the  application  instructions. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  email. 

This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518—4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Gase 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  p.m., 
Washington,  DG  time,  the  following 


business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after 
4:30:00  p.m.,  Washington,  DG  time,  on 
the  application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  of  this  notice  and  provide  an 
explanation  of  the  technical  problem 
you  experienced  with  Grants.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30:00  p.m., 

Washington,  DC  time,  on  the 
application  deadline  date.  The 
Department  will  contact  you  after  a 
determination  is  made  on  whether  your 
application  will  be  accepted. 

Note:  The  extension.s  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with,  the  Grants.gov 
system.  VVe  w'ill  not  grant  you  an  extension 
if  you  failed  to  fully  regi.ster  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through 
the  Grants.gov  system  because — 

•  You  do  not  have  access  to  the 
Internet;  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevents  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  be  postmarked 
no  later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Gorinne  Weidenthal,  U.S. 
Department  of  Education,  400  Maryland 
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Avenue  SW.,  Room  4115,  Potomac 
Center  Plaza  (PCP),  Washington,  DC 
20202-2600.  FAX:  (202)  245-7617. 

Your  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications  by 
Mail 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  U.S.  Postal 
Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 
must  mail  the  original  and  two  copies 
of  your  application,  on  or  before  tjfie 
application  deadline  date,  to  the 
Department  at  the  following  address: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.418P),  LBJ  Basement 
Level  1,  400  Maryland  Avenue  SW., 
Washington,  DC  20202-4260. 

You  must  show  proof  of  mailing 
consi.sting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  w'ill 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications  by 
Hand  Delivery 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  application  by  hand, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.418P),  550  12th 
Street  SW.,  Room  7041,  Potomac  Center 
Plaza,  Washington,  DC  20202—4260. 

The  Application  Control  Center 
accepts  hand  deliveries  daily  between 


8:00  a.m.  and  4:30:00  p.m.,  Washington, 
DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
Applications:  If  you  mail  or  hand  deliver 
your  application  to  Ihe  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including  suffix  letter,  if  any,  of  the 
competition  under  which  you  are  submitting 
your  application:  and 

(2)  The  Application  Control  Center  will 
mail  to  you  a  notification  of  receipt  of  your 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  245- 
6288. 

V.  Application  Review  Process  and 
Evaluation  Criteria 

1.  Selection  Criteria:  The  selection 
criteria  for  this  competition  are  based  on 
34  CFR  75.210  and  include  selection 
criteria  established  for  PROMISE.  They 
are: 

»  (a)  Quality  of  the  project  design  (35 
points). 

(1)  The  extent  to  which  the  MDP 
identifies  and  plans  to  address  gaps  and 
weaknesses  in  current  State  service 
systems  for  child  SSI  recipients  and 
their  families. 

(2)  The  extent  to  which  the  MDP’s 
interventions  are  likely  to  meet  the 
needs  of  child  SSI  recipients  and  their 
families  and  achieve  the  desired 
outcomes. 

(3)  The  extent  to  which  the  applicant 
documents  that  proposed  services  and 
supports  are  based  on  the  best  available 
evidence  including,  where  available, 
research  that  has  demonstrated 
statistically  significant  positive  effects 
using  the  strongest  possible  study 
designs  such  as  those  that  meet  the 
standards  of  the  What  Works 
Clearinghouse.^” 

(4)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed  MDP, 
including  whether  costs  are  reasonable 
in  relation  to  the  objectives,  design,  and 
potential  significance  of  the  proposed 
project. 

(5)  The  extent  to  which  the  MDP  has 
clearly  articulated  a  model  of 
partnership,  coordination,  and  service 
delivery  that  includes: 

(i)  An  explicit  and  comprehensive 
strategy,  with  actions  that  are  expected 
to  result  in  achieving  the  goals. 


’“The  What  Works  Clearinghouse  uses  objective 
and  transparent  standards  and  procedures  to  make 
its  assessment  of  the  scientific  merit  of  studies  of 
the  effectiveness  of  education  interventions,  and 
then  summarizes  the  results  of  its  systematic 
reviews  in  a  set  of  products.  For  further 
information:  http://ies.ed.gov/ncee/wwc. 


objectives,  and  desired  outcomes  of  the 
proposed  project;  and 

(ii)  Measurable  goals  and  benchmarks 
that  are  supported  by  quantitative 
projections  of  the  accomplishments  for 
each  activity  and  that  are  attainable 
given  the  number  of  activities  to  be 
accomplished  and  the  project  period,  as 
well  as  a  timetable  with  target  dates  for 
achievement  of  the  benchmarks  and 
goals. 

(6)  Quality  of  the  logic  model,  project 
implementation  plan,  and  timeline, 
including  the  extent  to  which  there  is  a 
conceptual  framework  underlying  the 
demonstration  activities  and  the  quality 
of  that  framework. 

(b)  Quality  of  participant  recruitment 
plan  (25  points). 

(1)  The  extent  to  which  the  MDP  has 
clearly  articulated  a  realistic  outreach 
and  recruitment  plan  that  is  likely  to 
lead  to  at  least  2000  child  SSI  recipients 
and  their  families  giving  consent  to 
participate  in  the  MDP. 

(c)  Quality  of  management  plan  and 
personnel  (35  points). 

(1)  The  adequacy  of  the  management 
plan  that  is  designed  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget. 

(2)  The  adequacy  of  partnerships 
within  the  State  or  consortium  that  are 
designed  to  achieve  project  objectives, 
including: 

(i)  An  overall  management  plan  for 
the  partnerships,  including  mechanisms 
for  coordinating  across  agencies  and 
organizations.  The  plan  should  also 
describe  how  the  partnership  will  be 
organized  to  carry  out  the  project, 
including  clearly  defined  roles  and 
responsibilities  for  each  partner; 

(ii)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
involve  the  collaboration  of  appropriate 
partners,  including  at  least  three  of  the 
required  partners,  to  maximize  the 
impact  of  the  MDP; 

(iii)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project.  Partner 
commitment  should  be  demonstrated  in 
the  form  of  MOUs,  substantive  non-form 
letters  of  intent,  or  other  documents  that 
show  strategic  relationships  are 
preferably  already  in  place,  that  the 
partners  have  prior  experience 
collaborating  to  serve  low-income 
children  with  disabilities,  that  each 
partner  understands  its  roles  and 
responsibilities,  and  that  the  leadership 
of  each  partner  supports  the  proposed 
activities;  and 

(iv)  A  system  for  holding  partners 
accountable  for  performance  in 
accordance  with  the  MOU,  letters  of 
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intent,  or  other  commitments  among  the 
partners. 

(3)  The  capacity  of  the  project  to 
execute  necessary  data  collection 
protocols  and  requirements  in  a  high- 
quality  manner,  including: 

(i)  Implementing  a  process  to  collect 
the  data  needed  to  track  the  required 
outcome  measures,  project-specific 
measures,  and  other  necessary 
information  over  time  and  across 
partner  agencies  and  organizations; 

(ii)  Adequately  documenting  project 
activities,  referrals,  services,  and 
supports  received  by  each  child  SSI 
recipient  and  his  or  her  family,  and  any 
resulting  State  systems  change;  and 

(iii)  Cooperating  with  the  national 
evaluator  on  all  matters  necessary  to 
undertake  rigorous  evaluation  and 
measurement  of  the  project. 

(4)  The  quality  of  key  personnel, 
including: 

(i)  A  qualified  and  sufficient  staff  to 
accomplish  the  goals  of  the  project, 
including  the  techniques  proposed  to 
ensure  that  an  adequate  supply  of 
qualified  staff  are  enlisted  in  a  timely 
manner; ' 

(ii)  The  extent  to  which  there  is 
evidence  that  key  project  staff,  by  virtue 
of  their  training  or  professional 
experience,  have  the  requisite 
knowledge  to  design,  implement,  and 
manage  projects  of  the  size  and  scope  of 
the  proposed  project;  and 

(iii)  The  extent  to  which  the  identified 
key  personnel  have  the  requisite 
authority  to  commit  their  agency  and  its 
resources  to  the  implementation  of  the 
project. 

(d)  Significance  (20  points). 

(1)  The  extent  to  which  the  proposed 
project  will  result  in  systems  change 
and  improvement. 

(2)  The  potential  contribution  of  the 
proposed  project  to  the  development 
and  advancement  of  knowledge  and 
practices  in  the  field. 

(3)  The  extent  to  which  the  project  is 
designed  to  raise  the  expectations  held 
by,  and  about,  participating  child  SSI 
recipients  regarding  their  education  and 
employment  outcomes. 

(4)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project. 

(e)  Capacity  for  continuous  feedback 
and  improvement  (10  points). 

(1)  The  adequacy  of  plans  and 
procedures  for  ensuring  continuous 
feedback  and  improvement  in  the 
implementation  of  the  proposed  project. 

(2)  The  capacity  for  incorporating 
participating  child  SSI  recipient  and 
family  feedback,  including: 

(i)  The  extent  to  which  the  proposed 
project  seeks,  encourages,  and  includes 
parental  involvement  and  feedback;  and 


(ii)  The  extent  to  which  the  proposed 
project  seeks,  encourages,  and  includes 
feedback  from  participating  child  SSI 
recipients  and  encourages  their  self- 
determination. 

2.  Review  and  Selection  Process:  The 
Department  will  screen  applications 
submitted  in  accordance  with  the 
requirements  in  this  notice,  and  will 
determine  which  applications  have  met 
eligibility  requirements  and  other 
requirements  in  this  notice.  Additional 
information  about  the  review  process 
will  be  published  on  the  program’s  Web 
site. 

We  remind  potential  applicants  that 
in  reviewing  applications  in  any 
discretionary  grant  competition,  the 
Secretary  may  consider,  under  34  CFR 
75.217(d)(3),  the  past  performance  of  the 
applicant  in  carrying  out  a  previous 
award,  such  as  the  applicant’s  use  of 
funds,  achievement  of  project 
objectives,  and  compliance  with  grant 
conditions.  The  Secretary  may  also 
consider  whether  the  applicant  failed  to 
submit  a  timely  performance  report  or 
submitted  a  report  of  unacceptable 
quality. 

In  addition,  in  making  a  competitive 
grant  award,  the  Secretary  also  requires 
various  assurances  including  those 
applicable  to  Federal  civil  rights  laws 
that  prohibit  discrimination  in  programs 
or  activities  receiving  Federal  financial 
assistance  from  the  Department  of 
Education  (34  CFR  100.4,  104.5,  106.4, 
108.8,  and  110.23). 

3.  Additional  Review  and  Selection 
Process  Factors:  In  the  past,  the 
Department  has  had  difficulty  finding 
peer  reviewers  for  certain  competitions 
because  so  many  individuals  who  are 
eligible  to  serve  as  peer  reviewers  have 
conflicts  of  interest.  The  standing  panel 
requirements  under  section  682(b)  of 
IDEA  also  have  placed  additional 
constraints  on  tbe  availability  of 
reviewers.  Therefore,  the  Department 
has  determined  that,  for  some 
discretionary  grant  competitions, 
applications  may  be  separated  into  two 
or  more  groups  and  ranked  and  selected 
for  funding  within  specific  groups.  This 
procedure  will  make  it  easier  for  the 
Department  to  find  peer  reviewers  by 
ensuring  that  greater  numbers  of 
individuals  who  are  eligible  to  serve  as 
reviewers  for  any  particular  group  of 
applicants  will  not  have  conflicts  of 
interest.  It  also  will  increase  the  quality, 
independence,  and  fairness  of  the 
review  process,  while  permitting  panel 
members  to  review  applications  under 
discretionary  grant  competitions  for 
which  they  also  have  submitted 
applications.  However,  if  the 
Department  decides  to  select  an  equal 
number  of  applications  in  each  group 


for  funding,  this  may  result  in  different 
cut-off  points  for  fundable  applications 
in  each  group. 

4.  Special  Conditions:  Under  34  CFR 
74.14  and  80.12,  the  Secretary  may 
impose  special  conditions  on  a  grant  if 
the  applicant  or  grantee  is  not 
financially  stable;  has  a  history  of 
unsatisfactory  performance;  has  a 
financial  or  other  management  system 
that  does  not  meet  the  standards  in  34 
CFR  parts  74  or  80,  as  applicable;  has 
not  fulfilled  the  conditions  of  a  prior 
grant;  or  is  otherwise  not  responsible. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN);  or  we  may  send  you  an  email 
containing  a  link  to  access  an  electronic 
version  of  your  GAN.  We  may  notify 
you  informally,  also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  (a)  If  you  apply  for  a 
grant  under  this  competition,  you  must 
ensure  that  you  have  in  place  the 
necessary  processes  and  systems  to 
comply  with  the  reporting  requirements 
in  2  CFR  part  170  should  you  receive 
funding  under  the  competition.  This 
does  not  apply  if  you  have  an  exception 
under  2  CFR  170.110(b). 

(b)  At  the  end  of  your  project  period, 
you  must  submit  a  final  performance 
report,  including  financial  information, 
as  directed  by  the  Secretary.  If  you 
receive  a  multi-year  award,  you  must 
submit  an  annual  performance  report 
that  provides  the  most  current 
performance  and  financial  expenditure 
information  as  directed  by  the  Secretary 
under  34  CFR  75.118.  The  Secretary 
may  also  require  more  frequent 
performance  reports  under  34  CFR 
75.720(c).  For  specific  requirements  on 
reporting,  please  go  to  www.ed.gov/ 
fund/grant/apply/appforms/ 
appforms.html. 

4.  Continuation  Awards:  In  making  a 
continuation  award,  the  Secretary  may 
consider,  under  34  CFR  75.253,  the 
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extent  to  which  a  grantee  has  made 
“substantial  progress  toward  meeting 
the  objectives  in  its  approved 
application.”  This  consideration 
includes  the  review  of  a  grantee’s 
progress  in  meeting  the  targets  and 
projected  outcomes  in  its  approved 
application,  and  whether  the  grantee 
has  expended  funds  in  a  manner  that  is 
consistent  with  its  approved  application 
and  budget.  In  making  a  continuation 
grant,  the  Secretary  also  considers 
whether  the  grantee  is  operating  in 
compliance  with  the  assurances  in  its 
approved  application,  including  those 
applicable  to  Federal  civil  rights  laws 
that  prohibit  discrimination  in  programs 
or  activities  receiving  Federal  financial 
assistance  from  the  Department  (34  CFR 
100.4,  104.5,  106.4,  108.8,  and  110.23). 

VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Corinne  Weidenthal,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  4115,  PCP,  Washington,  DC 
20202-2600.  Telephone:  (202)  245-6529 
or  by  email:  corinne.weidenthal@ed.gov. 

If  you  use  a  TDD  or  a  TTY,  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  (e.g..  braille,  large 
print,  audiotape,  or  compact  disc)  by 
contacting  the  Grants  and  Contracts 
Services  Team,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  5075,  PCP,  Washington,  DC 
20202-2550.  Telephone:  (202)  245- 
7363.  If  vou  use  a  TDD  or  a  TTY,  call 
the  FRS,' toll  free,  at  1-800-877-8339. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at:  w'w'w. gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  ww'w.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit' 
your  search  to  documents  published  by 
the  Department. 


Dated:  May  16.  2013. 

Michael  K.  Yudin, 

Delegated  the  authority  to  perform  the 
functions  and  duties  of  the  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Sendees. 

[FR  Doc.  2013-1208.1  Filed  5-20-13;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the 
Department  of  Education  and  the 
Department  of  Justice 

AGENCY:  Department  of  Education. 

ACTION:  Notice. 

SUMMARY:  This  document  provides 
notice  of  the  continuation  of  a  computer 
matching  program  between  the 
Department  of  Education  and  the 
Department  of  Justice.  The  continuation 
is  effective  on  the  date  in  paragraph  5. 
SUPPLEMENTARY  INFORMATION:  Section 
421(a)(1)  of  the  Controlled  Substances 
Act  (21  U.S.C.  862(a)(1))  includes 
provisions  regarding  the  judicial  denial 
*of  Federal  benefits.  Section  421  of  the 
Controlled  Substances  Act,  which  was 
originally  enacted  as  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988,  and 
which  was  amended  and  redesignated 
as  section  421  of  the  Controlled 
Substances  Act  by  section  1002(d)  of  the 
Crime  Control  Act  of  1990,  Pub.  L.  101- 
647  (hereinafter  referred  to  as  “section 
5301”),  authorizes  Federal  and  State 
judges  to  deny  certain  Federal  benefits 
(including  student  financial  assistance 
under  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended  (HE A))  to 
individuals  convicted  of  drug  trafficking 
or  possession  of  a  controlled  .substance. 

In  order  to  ensure  that  title  IV,  HEA 
student  financial  assistance  is  not 
awarded  to  individuals  subject  to  denial 
of  benefits  under  court  orders  issued 
pursuant  to  section  5301,  the 
Department  of  Justice  and  the 
Department  of  Education  implemented  a 
computer  matching  program.  The  18- 
month  computer  matching  agreement 
(CMA)  was  recertified  for  an  additional 
12  months  on  June  20,  2012.  The  12- 
month  recertification  of  the  Cl^A  will 
automatically  expire  on  June  19,  2013. 

For  the  purpose  of  ensuring  that  title 
IV,  HEA  student  financial  assistance  is 
not  awarded  to  individuals  denied 
benefits  by  court  orders  issued  under 
the  Denial  of  Federal  Benefits  Program, 
the  Department  of  Education  must 
continue__to  obtain  from  the  Department 
of  Justice  identifying  information 
regarding  individuals  who  are  the 
subject  of  section  5301  denial  of  benefits 


court  orders.  The  purpose  of  this  notice 
is  to  announce  the  continued  operation 
of  the  computer  matching  program  and 
to  provide  certain  required  information 
concerning  the  computer  matching 
program. 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  the  Office  of  Management  and 
Budget  (OMB)  Guidelines  on  tJie 
Conduct  of  Matching  Programs  (54  FR 
25818,  June  19,  1989),  and  OMB 
Circular  A-130,  the  following 
information  is  provided: 

1.  Names  of  Participating  Agencies  , 

The  Department  of  Education  (ED) 
and  the  Department  of  Justice  (DOJ). 

2.  Purpose  of  the  Match 

The  purpose  of  this  matching  program 
is  to  ensure  that  the  requirements  of 
section  421  of  the  Controlled  Substances 
Act  (originally  enacted  as  section  5301 
of  the  Anti-Drug  Abuse  Act  of  1988, 

Pub.  L.  100-690,  21  U.S.C.  853a,  which 
was  amended  and  redesignated  as 
section  421  of  the  Controlled  Substances 
Act  by  section  1002(d)  of  the  Crime 
Control  Act  of  1990,  Pub.  L.  101-647) 
(hereinafter  referred  to  as  “section 
5301”),  are  met. 

DOJ  is  the  lead  contact  agency  for 
information  related  to  section  5301 
violations  and,  as  such,  provides  this 
data  to  ED.  ED  seeks  access  to  the 
information  contained  in  the  DOJ  Denial 
of  Federal  Benefits  Clearinghouse 
Sy.stem  (DEBARS)  database  that  is 
authorized  under  section  5301  for  the 
purpose  of  ensuring  that  title  IV,  HEA 
student  financial  assistance  is  not 
awarded  to  individuals  subject  to  denial 
of  benefits  under  court  orders  issued  * 
pursuant  to  the  Denial  of  Federal 
Benefits  Program. 

3.  Authority  for  Conducting  the 
Matching  Program 

Under  section  5301,  ED  must  deny 
Federal  benefits  to  any  individual  upon 
whom  a  Federal  or  State  court  order  has 
imposed  a  penalty  denying  eligibility 
for  those  benefits.  Student  financial 
assistance  under  title  IV  of  the  HEA  is 
a  Federal  benefit  under  section  5301, 
and  ED  must,  in  order  to  meet  its 
obligations  under  the  HEA,  have  access 
to  information  about  individuals  who 
have  been  declared  ineligible  under 
section  5301. 

While  DOJ  provides  information 
about  section  5301  individuals  who  are 
ineligible  for  Federal  benefits  to  the 
General  Services  Administration  (GSA) 
for  inclusion  in  GSA’s  List  of  Parties 
Excluded  from  Federal  Procurements 
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and  Nonprocurement  Programs,  DOJ 
and  ED  have  determined  that  matching 
against  the  DO}  database  is  more 
efficient  and  effective  than  matching 
against  the  GSA  List.  The  DOJ  database 
has  specific  information  about  the  title 
IV,  HEA  programs  for  which  individuals 
are  ineligible,  as  well  as  the  expiration 
of  the  debarment  period,  making  the 
DOJ  database  more  complete  than  the 
GSA  List.  Both  of  these  elements  are 
essential  for  a  successful  match. 

4.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

ED  will  submit,  for  verification, 
records  from  its  Central  Processing 
System  files  (Federal  Student  Aid 
Application  File  (18-1 1-01 JJ,  the  Social 
Security  number  (SSNJ,  and  other 
identifying  information  for  each 
applicant  for  title  IV,  HEA  student 
financial  assistance.  ED  will  use  the 
SSN,  date  of  birth,  and  the  first  two 
letters  of  an  applicant’s  last  name  for  the 
match. 

The  DOJ  DEBARS  system  contains  the 
names,  SSNs,  dates  of  birth,  and  other 
identifying  information  regarding 
individuals  convicted  of  Federal  or 
State  offenses  involving  drug  trafficking 
or  possession  of  a  controlled  substance 
who  have  been  denied  Federal  benefits 
by  Federal  or  State  courts.  This  system 
of  records  also  contains  information 
concerning  the  specific  program  or 
programs  for  which  benefits  have  been 
denied,  as  well  as  the  duration  of  the 
period  of  ineligibility.  DOJ  will  make 
available  for  the  matching  program  the 
records  of  only  those  individuals  who 
have  been  denied  Federal  benefits  under 
one  or  more  of  the  title  IV,  HEA 
programs. 

5.  Effective  Dates  of  the  Matching 
Program  • 

The  matching  program  will  be 
effective  on  the  latest  of  the  following 
three  dates:  (AJ  June  20,  2013;  (B)  thirty 
(30)  days  after  notice  of  the  matching 
program  has  been  published  in  the 
Federal  Register;  or  (C)  forty  (40)  days 
after  a  report  concerning  the  matching 
program  has  been  transmitted  to  OMB 
and  transmitted  to  the  Congress  along 
with  a  copy  of  this  agreement,  unless 
OMB  waives  10  days  of  this  40-day 
period  for  compelling  reasons,  in  which 
case,  30  days  after  transmission  of  the 
report  to  OMB  and  Congress. 

The  matching  program  will  continue 
for  18  months  after  the  effective  date  of 
the  CMA  and  may  be  extended  for  an 
additional  12  months  thereafter,  if  the 
conditions  specified  in  5  U.S.C. 
552a(o)(2)(D)  have  been  met. 


6.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  or  obtain 
additional  information  about  the 
program,  including  requesting  a  copy  of 
the  computer  matching  agreement 
between  ED  and  DOJ,  mqy  contact 
Franka  Dennis,  Management  and 
Program  Analyst,  U.S.  Department  of 
Education,  Federal  Student  Aid,  Union 
Center  Plaza,  830  First  Street  NE., 
Washington,  DC  20202-5454. 

Telephone:  (202)  377-4067. 

Accessible  Format:  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  or  a  text  telephone  (TTY),  call  the 
Federal  Relay  Service,  toll  free,  at  1- 
800-877-8339. 

Individuals  with  di.sabilities  can 
obtain  this  document  in  an  accessible 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  compact  disc)  by 
contacting  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  Code  of  Federal  Regulations  is 
available  via  the  Federal  Digital  System 
at:  www.gpo.gov/fdsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  docqments  of  the 
Department  published  in  the  Federal 
Register  by  using  the  article  search 
feature  at:  www.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  published  by 
the  Department. 

Authority:  5  U.S.C.  552a;  21  U.S.C. 
862(a)(1). 

Dated:  May  10,  2013. 

James  W.  Runcie, 

Chief  Operating  Officer,  Federal  Student  Aid. 
[FR  Doc.  2013-12047  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy;  Agency 
Information  Collection  Extension 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy  (DOE). 


ACTION:  Submission  for  Office  of 
Management  and  Budget  (OMB)  review; 
comment  request. 

SUMMARY:  The  Department  of  Energy  has 
submitted  an  information  collection 
package  to  the  OMB  for  extension  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  The  package 
requests  a  three-year  extension  of  its 
“Annual  Alternative  Fuel  Vehicle 
Acquisition  Report  for  State  and 
Alternative  Fuel  Provider  Fleets,”  OMB 
Control  Number  1910-5101.  This 
information  collection  package  covers 
information  necessary  to  ensure  the 
compliance  of  regulated  fleets  with  the 
alternative  fueled  vehicle  acquisition 
requirements  imposed  by  the  Energy 
Policy  Act  of  1992,  as  amended, 

(EPAct). 

DATES:  Comments  regarding  this 
collection  must  be  received  on  or  before 
June  20,  2013.  If  you  anticipate  that  you 
will  be  submitting  comments,  but  find 
it  difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  please 
advise  the  OMB  Desk  Officer  of  your 
intention  to  make  a  submission  as  soon 
as  possible.  The  Desk  Officer  mav  be 
telephoned  at  202-39.5-4650  or  ' 
contacted  by  email  at 
chad_s_whiteman@omb.eop.gov. 

ADDRESSES:  Written  comments  should 
be  sent  to: 

Desk  Officer  for  the  Department  of 
Energy.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
10102,  735  17th  Street  NW., 
Washington,  DC  20503 
And  to 

Mr.  Dana  O’Hara,  Office  of  Energy 
Efficiency  and  Renewable  Energy 
(EE-2G),  U.S.  Department,  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585-0121,  or  by 
fax  at  202-586—1600,  or  by  email  at 
dana.o'hara@ee. doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Mr.  Dana  O’Hara  at  the 
address  listed  above  in  ADDRESSES.  The 
information  collection  instrument  itself 
is  available  online  at  http:// 
wwwl .  eere.en  ergy.gov/  vehiclesan  d fuels/ 
epact/docs/reportingspreadsheet.xls. 
SUPPLEMENTARY  INFORMATION:  This 
package  contains:  (1)  OMB  No.  1910- 
5101;  (2)  Information  Collection  Request 
Title:  Annual  Alternative  F’uel  Vehicle 
Acquisition  Report  for  State 
Government  and  Alternative  Fuel 
Provider  Fleets:  (3)  Type  of  Review: 
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renewal:  (4)  Purpose:  the  information  is 
required  so  that  DOE  Ccm  determine 
whether  alternative  fuel  provider  and 
State  government  fleets  are  in 
compliance  with  the  alternative  fueled 
vehicle  acquisition  mandates  of  sections 
501  and  507(o)  of  the  EPAct,  whether 
such  fleets  should  be  allocated  credits 
under  section  508  of  EPAct,  and 
whether  fleets  that  opted  into  the 
alternative  compliance  program  under 
section  514  of  EPAct  are  in  compliance 
with  the  applicable  requirements;  (5) 
Annual  Estimated  Number  of 
Respondents:  approximately  300;  (6) 
Annual  Estimated  Number  of  Burden 
Hours:  1,651;  (7)  Annual  Estimated 
Reporting  and  Recordkeeping  Cost 
Burden:  Beyond  costs  associated  with 
undertaking  the  work,  there  are  no 
additional  costs  to  respondents  of  either 
information  collection  other  them  the 
burden  hours  for  reporting  and 
recordkeeping.  Costs  to  undertake  the 
work  for  the  collection  are 
approximated  at  $47. 73/hour  of  effort 
{http :/ /www.  bls.gov/ oes/current/ 
oes_nat.htm#ll-0000],  for  a  total  of 
$283  in  labor  to  research,  collect,  and 
respond  to  the  collection. 

Statutory  Authority:  42  U.S.C.  13251  et 
seq. 

Issued  in  Washington,  DC,  on:  May  9, 

2013. 

Patrick  B.  Davis, 

Director,  Vehicle  Technologies  Office,  Energy 
Efficiency  and  Renewable  Energy. 

[FR  Doc.  2013-12054  Filed  5-20-13;  8:45  am]  ^ 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 

Filings  Instituting  Proceedings 

Docket  Numbers:  RPl 3-898-000. 
Applicants:  Gulf  South  Pipeline 
Company,  LP. 

Description:  Amendment  to  Neg  Rate 
Agmt  (Sequent  34693-15)  to  be  effective 
5/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5027. 
Comments  Due:  5  p.m.  ET  5/28/13. 
Docket  Numbers:  RPl 3-899-000. 
Applicants:  Texas  Gas  Transmission, 
LLC. 

Description:  Amendment  to  Neg  Rate 
Agmt  (Cross  Timbers  29061-3)  to  be 
effective  5/13/2013. 

Filed  Date:  5/13/13. 


Accession  Number:  20130513—5055. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl 3-900-000. 

Applicants:  Algonquin  Gas 
Transmission,  LLC. 

•  Descripfion :  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5056. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl 3-901-000. 

Applicants:  Big  Sandy  Pipeline,  LLC. 

Description:  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5057. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RP13-902-000. 

Applicants:  Bobcat  Gas  Storage. 

Description:  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5063. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Wumbers:  RP13-903-000. 

Applicants:  Egan  Hub  Storage,  LLC. 

Description:  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5075. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl  3-904-000. 

Applicants:  East  Tennessee  Natural 
Gas,  LLC. 

Description;  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

'  Filed  Date:  5/13/13. 

Accession  Number:  20130513-5088. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl 3-905-000. 

Applicants:  Gulfstream  Natural  Gas 
System,  L.L.C. 

Description:  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5109. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RP13-906-000. 

Applicants:  Maritimes  &  Northeast 
Pipeline,  L.L.C. 

Description:  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5133. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl 3-907-000. 

Applicants:  Ozark  Gas  Transmission, 
L.L.C. 

Description;  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5136. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl 3-908-000. 

Applicants:  Saltville  Gas  Storage 
Company  L.L.C. 

Description;  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 


Filed  Date:  5/13/13. 

Accession  Number:  20130513-5144. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl 3-909— 000. 

Applicants:  Southeast  Supply  Header, 
LLC. 

Description:  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5147. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RP13-910-000. 

Applicants:  Steckman  Ridge,  LP. 

Description;  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5149. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl 3-91 1-000. 

Applicants:  Texas  Eastern 
Transmission,  LP. 

Description;  NAESB  Copyright 
Waiver  #2  to  be  effective  6/13/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5151. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Docket  Numbers:  RPl  3-912-000. 

Applicants:  Columbia  Gas 
Transmission,  LLC. 

Description:  Non-Conforming — 
VEPCO  Black  Start  39275  to  be  effective 
7/1/2013. 

Filed  Date:  5/13/13. 

Accession  Number:  20130513-5160. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

Filings  in  Existing  Proceedings 

Docket  Numbers:  RP13-743-001. 

Applicants:  ANR  Pipeline  Company. 

Description:  DTCA  2013  Compliance 
RP13-743  to  be  effective  5/1/2013. 

Filed  Date:.5/1A/ 13. 

Accession  Number:  20130514-5014. 

Comments  Due:  5  p.m.  ET  5/28/13. 

Any  person  desiring  to  protest  in  any 
the  above  proceedings  must  file  in 
accordance  with  Rule  211  of  the 
Commission’s  Regulations  (18  CFR 
385.211)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
and  service  can  be  found  at:  http:// 
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www.ferc.gov/docs-fiIing/efiling/fiIing- 
req.pdf  For  other  information,  call  (866) 
208-3676  (toll  free).  For  TTY,  call  (202) 
502-8659. 

Dated:  May  14,  2013. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  2013-11989  Filed  5-20-13;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OAR-201 3-0246;  EPA-HQ-OAR- 
2006-0895;  FRL— 9815-7] 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Request  for  Comment  on  Two 
Proposed  Information  Collection 
Requests  (ICRs) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  is  planning  to  submit  two 
information  collection  requests  (ICRs), 
(see  the  item  specific  information 
provided  in  the  text),  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Before  doing  so,  EPA  is 
soliciting  public  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below.  This  is  a 
proposed  extension  of  both  ICRs,  which 
are  currently  approved  through  July  31, 
2013  and  Octolier  31,  2013,  as  specified 
for  each  item  in  the  text  below.  An 
Agency  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Comments  must  be  submitted  on 
or  before  July  22,  2013. 

ADDRESSES:  Submit  your  comments, 
referencing  the  Docket  ID  numbers 
provided  for  each  item  in  the  text, 
online  using  www.regulations.gov  (our 
preferred  method),  by  email  to  a-and-r- 
Docket@epa.gov  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code  28221T, 
1200  Pennsylvania  Ave.  NVV., 
Washington,  DC  20460. 

EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  including  any 
personal  information  provided,  unless 
the  comment  includes  profanity,  threats, 
information  ctaimed  to  be  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nydia  Yanira  Reyes-Morales, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  NW.,  Mail  Code 
6403),  Washington,  DC  20460; 
telephone  number:  202-343-9264;  fax 
number:  202-343-2JM)4;  email  address: 
reyes-morales.nydia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Supporting  documents  which  explain  in 
detail  the  information  that  the  EPA  will 
be  collecting  are  available  in  the  public 
docket  for  this  ICR.  The  docket  cart  be 
viewed  online  at  www.regulations.gov 
or  in  person  at  the  EPA  Docket  Center, 
EPA  West,  Room  3334,  1301 
Constitution  Ave.  NW.,  Washington, 

DC.  The  telephone  number  for  the 
Docket  Center  is  202-566-1744.  For 
additional  information  about  EPA’s 
public  docket,  visit  http://n'ww. epa.gov/ 
dockets. 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act,  EPA  is 
soliciting  comments  and  information  to 
enable  it  to:  (i)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility:  (ii)  evaluate  the 
accuracy  of  the  Agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  EPA  will  consider  the 
comments  received  and  amend  the  ICR 
as  appropriate.  The  final  ICR  package 
will  then  be  submitted  to  OMB  for 
review  and  approval.  At  that  time,  EPA 
will  issue  another  Federal  Register 
notice  to  announce  the  submission  of 
the  ICR  to  OMB  and  the  opportunity  to 
submit  additional  comments  to  OMB. 

ICR  #1:  Information  Requirements  for 
New  Marine  Compression  Ignition 
Engines  at  or  Above  30  Liters  per 
Cylinder  (Revision  to  an  Existing 
Package),”  Expiring  July  31,  2013.  (EPA 
ICR  No.  2345.03,  OMB  Control  No. 
2060-0641);  Docket  ID  Number:  EPA- 
HQ-OAR-201‘3-0246 

Abstract:  For  this  ICR,  EPA  is  seeking 
a  revision  to  an  existing  package  with  a 
•three  year  extension.  Title  II  of  the 
Clean  Air  Act,  (42  U.S.C.  7521  et  seq.; 
CAA),  charges  the  Environmental 


Protection  Agency  (EPA)  with  issuing 
certificates  of  conformity  for  those 
engines  that  comply  with  applicable 
emission  standards.  Such  a  certificate 
must  be  issued  before  engines  may  be 
legally  introduced  into  commerce. 

Under  this  ICR,  EPA  collects 
information  necessary  to  (1)  issue 
certificates  of  compliance  whh  emission 
statements,  and  (2)  verify  compliance 
with  various  programs  and  regulatorv 
provisions  pertaining  to  marine 
compression-ignition  engines  with  a 
specific  engine  displacement  at  or  above 
30  liters  per  cylinder,  also  referred  to  as 
Category  3  engines.  To  apply  for  a 
certificate  of  conformity,  manufacturers 
are  required  to  submit  descriptions  of 
their  planned  production  engines, 
including  detailed  descriptions  of 
emission  control  systems  and  test  data. 
This  information  is  organized  by 
“engine  family”  groups  expected  to 
have  similar  emission  characteristics. 
There  are  recordkeeping  requirements  of 
up  to  eight  years. 

The  Act  also  mandates  EPA  to  verify 
that  manufacturers  have  successfully 
translated  their  certified  prototypes  into 
mass  produced  engines,  and  that  these 
engines  comply  with  emission 
standards  throughout  their  useful  lives. 
Under  the  Production  Line  Testing 
Program  (“PLT  Program”), 
manufacturers  of  Category  3  engines  are 
required  to  test  each  engine  at  the  sea 
trial  of  the  vessel  in  which  the  engine 
is  installed  or  within  the  first  300  hours 
of  operation,  whichever  comes  first. 

This  self-audit  program  allows 
manufacturers  to  monitor  compliance 
and  minimize  the  cost  of  correcting 
errors  through  early  detection.  In 
addition,  owners  and  operators  of 
marine  vessels  with  Category  3  engines 
must  record  certain  information  and 
send  minimal  annual  notifications  to 
EPA  to  show  that  engine  maintenance 
and  adjustments  have  not  caused 
engines  to  be  noncompliant.  From  time 
to  time,  EPA  may  test  in-use  engines  to 
verify  compliance  with  emission 
standards  throughout  the  marine 
engine’s  useful  life  and  may  ask  for 
information  about  the  engine  family  to 
be  tested. 

The  information  requested  is 
collected  by  the  Diesel  Engine 
Compliance  Center  (DECC),  Compliance 
Division  (CD),  Office  of  Transportation 
and  Air  Quality,  Office  of  Air  and 
Radiation,  EPA.  Besides  DECC  and  CD, 
this  information  could  be  used  by  the 
Office  of  Enforcement  and  Compliance 
Assurance  and  the  Department  of  Justice 
for  enforcement  purposes.  Proprietary 
information  is  kept  confidential  in 
accordance  with  the  Freedom  of 
Information  Act  (FOIA),  EPA 
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regulations  at  40  CFR  Parts  2  and 
1042.915,  and  class  determinations 
issued  by  EPA’s  Office  of  General 
Counsel.  Non-confidential  business 
information  may  be  disclosed  as 
requested  under  FOIA.  That  information 
may  be  used  by  trade  associations, 
environmental  groups,  and  the  public. 
Most  of  the  Information  is  collected  in 
electronic  format  and  stored  in  CD’s 
databases. 

Form  Numbers:  5900-90  (Annual 
Production  Report  template);  PLT 
reporting  template.  EPA  is  in  the 
process  of  obtaining  a  form  number  for 
the  PLT  reporting  template. 

Responaents/affected  entities: 
Respondents  are  manufacturers  and 
owners  or  operators  of  marine 
compression-ignition  engines  above  30 
liters  per  cylinder  and  the  vessels  in 
which  those  engines  are  installed. 
Respondents  are  within  the  following 
North  American  Industry  Classification 
System  (NAICS)  codes:  333618  (Other 
Engine  Equipment  Manufacturing), 
336611  (Manufacturers  of  Marine 
Vessels);  811310  (Engine  Repair  and 
Maintenance);  483  (Water 
transportation,  freight  and  passenger). 

Respondent’s  obligation  to  respond: 
Required  to  obtain  or  retain  a  benefit. 
Manufacturers  must  respond  to  this 
collection  if  they  wish  to  sell  and/or 
operate  their  Category  3  engines  in  the 
U.S.,  as  prescribed  by  Section  206(a)  of 
the  CAA  (42  U.S.C.  7521)  and  40  CFR 
Part  1042.  Certification  reporting  is 
mandatory  (Section  206(a)  of  CAA  (42 
U.S.C.  7521)  and  40  CFR  Part  1042, 
Subpart  C).  PLT  reporting  is  mandatory 
(Section  206(b)(1)  of  CAA  and  40  CFR 
Part  1042,  Subpart  D). 

Estimated  number  of  respondents: 

200  (total,  including  engine 
manufacturers,  owners  and  operators). 

Frequency  of  response:  Quarterly, 
Annually,  On  Occasion,  depending  on 
the  program. 

Total  estimated  burden:  3,012  hours 
per  year.  Burden  is  defined  at  5  CFR 
1320.03(b) 

Total  estimated  cost:  Estimated  total 
annual  costs:  $200,000  (per  year), 
includes  an  estimated  $65,155 
annualized  capital  or  maintenance  and 
operational  costs. 

Changes  in  Estimates:  To  date,  there 
are  no  changes  in  the  total  estimated 
respondent  burden  compared  with  the 
ICR  currently  approved  by  OMB. 
However,  EPA  is  evaluating  information 
that  may  lead  to  a  change  in  the 
estimates.  After  EPA  has  evaluated  this 
information,  burden  estimates  may 
slightly  decrease  due  to  the  fact  that 
EPA  has  received  fewer  applications  for 
certification  of  Category  3  engine 
families  than  previously  estimated.  Cost 


estimates  may  increase  due  to  inflation 
and  labor  rate  changes. 

ICR#2  Engine  Emission  Defect 
Information  Reports  and  Voluntary 
Emission  Recall  Reports  (Revision  to  an 
Existing  Package),”  Expiring  October 
31,  2013;  EPA  ICR  No.  0282.15,  OMB 
Control  No.  2060-0048;  Docket  ID 
Number:  EPA-HQ-OAR-2006-0895 

Abstract:  For  this  ICR,  EPA  is  seeking 
a  revision  to  an  existing  package  with  a 
three  year  extension.  Under  the 
provisions  of  the  Clean  Air  Act  (CAA), 
EPA  is  required  to  promulgate 
regulations  to  control  emissions  of  air 
pollutants  firom  motor  vehicles  and 
nonroad  engines,  as  defined  in  the  CAA. 
Per  Sections  207(d)(1)  and  213  of  the 
CAA,  when  a  substantial  number  of 
properly  maintained  and  used  engines 
produced  by  the  same  manufacturer  do 
not  conform  to  emission  requirements, 
the  manufacturer  is  required  to  recall 
the  engines.  When  emission-related 
defects  are  found  on  a  number  of 
engines  of  the  same  model  year  and  that 
defect  may  cause  the  engine  emissions 
to  exceed  the  standards,  the  engine 
manufacturer  is  required  to  submit  an 
Emission  Defect  Information  Report 
(EDIR).  EDIRs  allow  EPA  to  target 
potentially  nonconforming  classes  of 
engines  for  future  testing,  to  monitor 
compliance  with  applicable  regulations 
and  to  order  a  recall,  if  necessary. 

Engine  manufacturers  can  also  initiate  a 
recall  voluntarily  by  submitting  a 
Voluntary  Emission  Recall  Report 
(VERR).  VERRs  and  VERR  updates  allow 
EPA  to  determine  whether  the 
manufacturer  conducting  the  recall  is 
acting  in  accordance  with  the  CAA  and 
to  monitor  the  effectiveness  of  the  recall 
campaign. 

The  information  requested  is 
collected  by  the  Diesel  Engine 
Compliance  Center  (DECC),  Compliance 
Division  (CD),  Office  of  Transportation 
and  Air  Quality,  Office  of  Air  and 
Radiation,  EPA.  Besides  DECC  and  CD, 
this  information  could  be  used  by  the 
Office  of  Enforcement  and  Compliance 
Assurance  and  the  Department  of  Justice 
for  enforcement  purposes.  Proprietary 
information  is  kept  confidential  in 
accordance  with  the  Freedom  of 
Information  Act  (FOIA),  EPA 
regulations  at  40  CFR  Parts  2,  and  class 
determinations  issued  by  EPA’s  Office 
of  General  Counsel.  Non-confidential 
business  information  may  be  disclosed 
as  requested  under  FOIA.  That 
information  may  used  by  trade 
associations,  environmental  groups,  and 
the  public. 

Form  Numbers:  Emissions  Defect 
Information  Report  Form;  Voluntary 
Emissions  Recall  Report  Form;  and 


Quarterly  Recall  Report  Form.  EPA  is  in 
the  process  of  obtaining  form  numbers 
for  these  three  forms. 

Respondents/affected  entities:  Entities 
potentially  affected  by  this  action  are 
manufacturers  of  on-highway  heavy- 
duty  engines,  nonroad  engines,  fuel 
system  components,  marine  engines, 
recreational  vehicles,  locomotives  and 
locomotive  engines. 

Respondent's  obligation  to  respond: 
Per  sections  207(c)(1)  and  213  of  the 
Clean  Air  Act  (CAA),  engine 
manufacturers  must  submit  EDIRs  once 
a  certain  threshold  is  met.  The  threshold 
varies  according  to  the  type  of  engine 
and  the  part  under  which  it  is  regulated. 
VERRs  are  submitted  voluntary. 

Estimated  number  of  respondents:  40 
(total). 

Frequency  of  response:  EDIRs  and 
VERRs  are  submitted  on  occasion, 
whereas  VERR  updates  are  submitted 
quarterly  by  some  respondents. 

Total  estimated  burden:  15,084  hours 
(per  year).  Burden  is  defined  at  5  CFR 
1320.03(b). 

Total  estimated  cost:  $1,187,132  (per 
year),  includes  $9,800  annualized 
capital  or  operation  &  maintenance 
costs. 

Changes  in  Estimates:  To  date,  there 
is  a  decrease  of  11,479  hours  in  the  total 
estimated  respondent  burden  compared 
with  the  ICR  currently  approved  by 
OMB.  However,  EPA  is  evaluating 
information  that  may  lead  to  a  change 
in  this  estimate.  The  expected  decrease 
is  due  to  the  fact  that  EPA  has  received 
far  fewer  EDIRs  and  VERRS  than 
previously  expected. 

Dated:  May  13,  2013. 

Byron  J.  Bunker, 

Director,  Compliance  Division,  Office  of 
Transportation  and  Air  Quality,  Office  of  Air 
and  Radiation. 

[FR  Doc.  2013-12096  Filed  5-20-13;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9815-8] 

Notification  of  a  Public  Teleconference 
of  the  Clean  Air  Act  Advisory 
Committee  (CAAAC) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  a  public 
teleconference  of  the  Clean  Air  Act 
Advisory  Committee  (CAAAC).  The 
EPA  established  the  CAAAC  on 
November  19, 1990,  to  provide 
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independent  advice  and  counsel  to>£PA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical, 
scientific  and  enforcement  policy 
issues. 

DATES  &  ADDRESSES:  Pursuant  to  5 
U.S.C.  App.  2  Section  10(a)  (2),  notice 
is  hereby  given  that  the  CAAAC  will 
hold  its  next  meeting  via  teleconference 
on  June  25,  2013,  from  3:00  p.m.  to  5:00 
p.m.  (Eastern  Time). 

Inspection  of  Committee  Documents: 
The  Committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  on  the 
CAAAC  Web  site  at  http://wniv.epa.gov/ 
oar/caaac/  prior  to  the  meeting. 
Thereafter,  these  documents,  together 
with  CAAAC  meeting  minutes,  will  be 
available  by  contacting  the  Office  of  Air 
and  Radiation  Docket  and  requesting 
information  under  docket  EPA-HQ- 
OAR-2004-0075.  The  Docket  office  can 
be  reached  by  email  at:  a-and-r- 
Docket@epa.gov  or  FAX:  202-566-9744. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  who  wants  further 
information  concerning  the  CAAAC’s 
public  teleconference  may  contact 
Jeneva  Craig,  Designated  Federal  Officer 
(DEO),  Office  of  Air  and  Radiation,  U.S. 
EPA  by  telephone  at  (202)  564-1674  or 
by  email  at  craig.jeneva@epa.gov. 
Additional  information  on  these 
meetings  can  be  found  on  the  CAAAC 
Web  site:  http://www.epa.gov/oar/ 
caaac/. 

For  information  on  access  or  services 
for  individuals  with  disabilities,  please 
contact  Ms.  Jeneva  Craig  at  (202)  564- 
1674  or  craig.jeneva@epa.gov, 
preferably  at  least  10  days  prior  to  the 
meeting  to  give  EPA  as  much  time  as 
possible  to  process  your  request. 

Dated:  May  14,  2013. 

Jeneva  Craig, 

Designated  Federal  Officer,  Clean  Air  Act 
Advisory  Committee,  Office  of  Air  and 
Radiation. 

[FR  Doc.  2013-12101  Filed  5-20-13;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

Correction 

In  notice  document  2013-9893 
appearing  on  pages  24744-24745  in  the 
issue  of  April  26,  2013,  make  the 
following  correction: 


On  page  24744,  in  the  third  column, 
directly  after  SUPPLEMENTARY 
INFORMATION,  the  OMB  Control  Number 
and  Title,  which  were  inadvertently 
omitted  from  the  docunjent,  are  added 
to  read  as  set  forth  below: 

OMB  Control  Number:  3060-0691. 
Title:  Section  90.665,  Authorization, 
Construction  and  Implementation  of 
MTA  Licenses — 900  MHz  Specialized 
Mobile  Radio  (SMR)  Service. 

[FR  Doc.  Cl-2013-09893  Filed  5-20-13;  8:45  am] 

BILLING  CODE  1 505-01 -D 


OFFICE  OF  GOVERNMENT  ETHICS 

Agency  Information  Collection 
Activities;  Proposed  Coilection; 
Comment  Request  for  an  Unmodified 
OGE  Form  450  Executive  Branch 
Confidential  Financial  Disclosure 
Report 

agency:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice  of  request  for  agency  and 
public  comments. 

SUMMARY:  After  this  first  round  notice 
and  public  comment  period,  OGE  plans 
to  submit  an  unmodified  OGE  Form  450 
Executive  Branch  Confidential  Financial 
Disclosure  Report  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  of  a  three-year 
extension  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35). 

DATES:  Written  comments  by  the  public 
and  the  agencies  on  this  proposed 
extension  are  invited  and  must  be 
received  by  July  22,  2013. 

ADDRESSES:  You  may  submit  comments 
to  OGE  on  this  paperwork  notice  by  any 
of  the  following  methods: 

Email:  usoge@oge.gov  (Include 
reference  to  “OGE  Form  450  paperwork 
comment”  in  the  subject  line  of  the 
message). 

FAX:  202-482-9237. 

Mail,  Hand  Delivery/Courier:  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue  NW.,  Washington, 

DC  20005-3917,  Attention:  Paul  D. 
Ledvina,  Agency  Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ledvina  at  the  Office  of  Government 
Ethics;  telephone:  202-482-9247;  TTY: 
800-877-8339;  FAX:  202-482-9237; 
Email;  paul.Iedvina@oge.gov.  An 
electronic  copy  of  the  OGE  Form  450  is 
available  in  the  Forms  Library  section  of 
OGE’s  Web  site  at  bttp://www.oge.gov.  A 
paper  copy  may  also  be  obtained, 
without  charge,  by  contacting  Mr. 
Ledvina. 

SUPPLEMENTARY  INFORMATION: 


Title:  Executive  Branch  Confidential 
Financial  Disclosure  Report. 

Agency  Form  Number:  OGE  Form 
450. 

OMB  Control  Number:  3209-0006. 

Type  of  Information  Collection: 
Extension  without  change  of  a  currently 
approved  collection. 

Type  of  Review  Request:  Regular. 

Respondents:  Private  citizens  who  are 
potential  (incoming)  regular  Federal 
employees  whose  positions  are 
designated  for  confidential  disclosure 
filing,  and  special  Government 
employees  whose  agencies  require  that 
they  file  new  entrant  disclosure  reports 
prior  to  assuming  Government 
responsibilities. 

Estimated  Annual  Number  of 
Respondents:  19,847. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden: 
19,847  hours. 

Abstract:  The  OGE  Form  450  collects 
information  from  covered  department 
and  agency  employees  as  required 
under  OGE’s  executive  branchwide 
regulatory  provisions  in  subpart  I  of  5 
CFR  part  2634.  The  basis  for  the  OGE 
reporting  regulation  is  section  201(d)  of 
Executive  Order  12674  of  April  12,  1989 
(as  modified  by  Executive  Order  12731 
of  October  17,  1990,  3  CFR,  1990  Comp., 
pp.  306-311,  at  p.  308)  and  section 
107(a)  of  the  Ethics  in  Government  Act, 
5  U.S.C.  app.,  sec.  107(a). 

Request  for  Comments:  Public 
comment  is  invited  specifically  on  the 
need  for  and  practical  utility  of  this 
information  collection,  the  accuracy  of 
OGE’s  burden  estimate,  the 
enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology). 
Comments  received  in  response  to  this 
notice  will  be  summarized  for,  and  may 
be  included  with,  the  OGE  request  for 
extension  of  OMB  paperwork  approval. 
The  comments  will  also  become  a 
matter  of  public  record. 

Approved;  April  24,  2013. 

Walter  M.  Shaub,  Jr., 

Director,  Office  of  Government  Ethics. 

[FR  Doc.  2013-12001  Filed  5-20-13;  8:45  am] 
BILLING  CODE  6345-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meeting 

agency:  Agency  for  Healthcare  Research- 
and  Quality,  HHS. 
action:  Notice. 
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summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.-S.C.  App.  2), 
announcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Special  Emphasis  Panel  (SEP) 
meeting  on  “Estimating  the  Costs  of 
Supporting  Primary  Care  Practice 
Transformation  (R03)”. 

DATES:  July  11-12,  2013  (Open  on  July 
11  from  8:00  a.m.  to  8:30  a.m.  and 
closed  for  the  remainder  of  the  meeting). 

ADDRESSES:  Hyatt  Regency  Hotel 
Bethesda,  One  Metro  Center,  Bethesda, 
MD  20814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anyone  wishing  to  obtain  a  roster  of 
members,  agenda  or  minutes  of  the  non- 
confidential  portions  of  this  meeting 
should  contact:  Mrs.  Bonnie  Campbell, 
Committee  Management  Officer,  Office 
of  Extramural  Research,  Education  and 
Priority  Populations,  AHRQ,  540 
Gaither  Road,-Room  2038,  Rockville, 
Maryland  20850,  Telephone:  (301)  427- 
1554. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

SUPPLEMENTARY  INFORMATION:  A  Special 
Emphasis  Panel  is  a  group  of  experts  in 
fields  related  to  health  care  research 
who  are  invited  by  the  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ),  and  agree  to  be  available,  to 
conduct  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  attend  regularly- 
scheduled  meetings  and  do  not  serve  for 
fixed  terms  or  a  long  period  of  time. 
Rather,  they  are  asked  to  participate  in 
particular  review  meetings  which 
require  their  type  of  expertise. 

Substantial  segments  of  the  SEP 
meeting  referenced  above  will  be  closed 
to  the  public  in  accordance  with  the 
provisions  set  forth  in  5  U.S.C.  App.  2, 
section  10(d),  5  U.S.C.  552b(c)(4),  and  5 
U.S.C.  552b(c)(6).  Grant  applications  for 
“AHRQ  RESEARCH  SERVICE  AWARDS 
(NRSA)  INSTITUTIONAL  RESEARCH 
TRAINING  GRANTS  (T32)  Special 
Emphasis  Award”  are  to  be  reviewed  - 
and  discussed  at  this  meeting.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


Dated:  May  8.  2013. 

Carolyn  M.  Clancy, 

AHRQ  Director. 

[FR  Doc.  2013-11578  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meetings 

agency:  Agency  for  Healthcare  Research 
and  Quality  (AHRQ),  HHS. 

ACTION:  Notice  of  Five  AHRQ 
Subcommittee  Meetings. 

SUMMARY:  The  subcommittees  listed 
below  are  part  of  AHRQ’s  Health 
Services  Research  Initial  Review  Group 
Committee.  Grant  applications  are  to  be 
reviewed  and  discussed  at  these 
meetings.  These  meetings  will  be  closed 
to  the  public  in  accordance  with  5 
U.S.C.  App.  2  section  10(d),  5  U.S.C. 
section  552b(c)(4),  and  5  U.S.C.  section 
552b(c)(6). 

DATES:  See  below  for  dates  of  meetings: 

1.  Healthcare  Safety  and  Quality 
Improvement  Research  (HSQR) 

Date:  June  19-20,  2013  (Open  from 
8:00  a.m.  to  8:30  a.m.  on  June  19  and 
closed  for  remainder  of  the  meeting) 

2.  Healthcare  Effectiveness  and 
Outcomes  Research  (HEOR) 

Date:  June  19-20,  2013  (Open  from 
8:00  a.m.  to  8:30  a.m.  on  June  19  and 
closed  for  remainder  of  the  meeting) 

3.  Healthcare  Information  Technology 
Research  (HITR) 

Date:  June  19-21,  2013  (Open  from 
8:00  a.m.  to  8:30  a.m.  on  June  19  and 
closed  for  remainder  of  the  meeting) 

4.  Health  Care  Research  and  Training 
(HCRT) 

Date:  June  20,  2013  (Open  from  8:00 
a.m.  to  8:30  a.m.  on  June  20  and  closed 
for  remainder  of  the  meeting) 

5.  Health  System  and  Value  Research 
(HSVR) 

Date:  July  09-10,  2013  (Open  from 
8:00  a.m.  to  8:30  a.m.  on  July  09  and 
closed  for  remainder  of  the  meeting) 
ADDRESSES:  The  five  meetings  will  take 
place  at  the  following  locations: 

HSQR,  HEOR,  HITR,  HCRT 

Gaithersburg  Marriott  Washingtonian 
Center,  9751  Washingtonian  Boulevard, 
Gaithersburg,  Maryland  20878. 

HSVR 

Hyatt  Regency  Hotel  Bethesda,  One 
Metro  Center,  Bethesda,  MD  20814. 

FOR  FURTHER  INFORMATION  CONTACT:  (To 
obtain  a  roster  of  members,  agenda  or 


minutes  of  the  non-confidential  portions 
of  the  meetings.) 

Mrs.  Bonnie  Campbell,  Committee 
Management  Officer,  Office  of 
Extramural  Research  Education  and 
Priority  Populations,  AHRQ,  540 
Gaither  Road,  Suite  2000,  Rockville, 
Maryland  20850,  Telephone  (301)  427- 
1554. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  AHRQ  announces 
meetings  of  the  scientific  peer  review 
groups  listed  above,  which  are 
subcommittees  of  AHRQ’s  Health 
Services  Research  Initial  Review  Group 
Committee.  The  subcommittee  meetings 
will  be  closed  to  the  public  in 
accordance  with  the  provisions  set  forth 
in  5  U.S.C.  App.  2  section  10(d),  5 
U.S.C.  552b(c)(4),  and  5  U.S.C. 
552b(c)(6).  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jitivacy. 

Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  May  8,  2013. 

Carolyn  M.  Clancy, 

AHRQ  Director. 

[FR  Doc.  2013-11576  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Injury  Prevention 
and  Control,  (BSC,  NCIPC) 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting  of  the 
aforementioned  committee: 

Times  and  Dates: 

8:30  a.m.-7:00  p.m.,  June  13,  2013  (Open). 

8:30  a.m.-2:00  p.m.,  June  14,  2013 
(Closed). 

Place:  CDC,  Century  Center,  1825  Century 
Boulevard  NE.,  Room  1042-lB,  Atlanta, 
Georgia  30345 

Status:  Portions  of  the  meeting  as 
designated  above  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
Section  552b(c)(4)  and  (6),  Title  5  U.S.C.,  and 
the  Determination  of  the  Director, 
Management  Analysis  and  Services  Office, 
CDC,  pursuant  to  Public  Law  92-463. 
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Purpose:  The  Board  will;  (1)  Conduct,); 
encourage,  cooperate  with,  and  assist  other 
appropriate  public  health  authorities, 
scientific  institutions,  and  scientists  in  the 
conduct  of  research,  investigations, 
experiments,  demonstrations,  and  studies 
relating  to  the  causes,  diagnosis,  treatment, 
control,  and  prevention  of  physical  and 
mental  diseases,  and  other  impairments;  (2) 
assist  States  and  their  political  subdivisions 
in  preventing  and  suppressing  communicable 
and  non-communicable  diseases  and  other 
preventable  conditions  and  in  promoting 
health  and  well-being;  and  (3)  conduct  and 
assist  in  research  and  control  activities 
related  to  injury. 

The  Board  of  Scientific  Counselors  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities;  and 
reviews  progress  toward  injury  prevention 
goals  and  provides  evidence  in  injury 
prevention-related  research  and  programs. 

The  Board  also  provides  advice  on  the 
appropriate  balance  of  intramural  and 
extramural  research,  the  structure,  progress 
and  performance  of  intramural  programs.  The 
Board  is  designed  to  provide  guidance  on 
extramural  scientific  program  matters, 
including  the:  (1)  Review  of  extramural 
research  concepts  for  funding  opportunity 
announcements;  (2)  conduct  of  Secondary 
Peer  Review  of  extramural  research  grants, 
cooperative  agreements,  and  contracts 
applications  received  in  response  to  the 
funding  opportunity  announcements  as  it 
relates  tffthe  Center’s  programmatic  balance 
and  mission;  (3)  submission  of  secondary 
review  recommendations  to  the  Center 
Director  of  applications  to  be  considered  for 
funding  support;  (4)  review  of  research 
portfolios,  and  (5)  review  of  program 
proposals. 

Matters  to  be  Discussed:  The  Board  of 
Scientific  Counselors  will  discuss  science 
matters  to  include  research  strategies  needed 
to  guide  the  Center’s  focus,  as  well  as 
updates  on  the  current  research  portfolio 
review  and  the  Pediatric  mild-Traumatic 
Injury  Workgroup.  There  will  be  15  minutes 
allotted  for  public  comments  at  the  end  of  the 
open  session. 

Closed  Session:  On  the  second  day  of  the 
meeting,  the  Board  will  conduct  the 
Secondary  Peer  Review  of  extramural 
research  grant  applications  received  in 
response  to  Funding  Opportunity 
Announcement  CE-1 3-002  Research  Grants 
for  Preventing  Violence  and  Violence  Related 
Injury.  Applications  will  be  assessed  as  it 
relates  to  the  Center’s  mission  and 
programmatic  balance.  The  Board  will 
discuss  and  vote  on  the  secondary  review 
recommendations  to  be  provided  to  the 
Center  Director  for  applications  to  be 
considered  for  funding  support. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gwendolyn  H.  Cattledge,  Ph.D.,  M.S.E.H., 
Deputy  Associate  Director  for  Science, 
NCIPC,  CDC,  4770  Buford  Highway  NE., 
Mailstop  F-63,  Atlanta,  Georgia  30341, 
Telephone  (770)  488-1430. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 


pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Genters  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  2013-12037  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0473] 

Human  Immunodeficiency  Virus 
Patient-Focused  Drug  Development 
and  Human  Immunodeficiency  Virus 
Cure  Research:  Public  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  and  an  opportunity  for 
public  comment  on  human 
immunodeficiency  virus  (HIV)  Patient- 
Focused  Drug  Development  and  HIV 
Cure  Research.  Patient-Focused  Drug 
Development  is  part  of  FDA’s 
performance  commitments  in  the  Fifth 
authorization  of  the  Prescription  Drug 
User  Fee  Act  (PDUFA  V).  FDA  is 
interested  in  obtaining  patient  input  on 
thelmpact  of  HIV  on  daily  life,  available 
therapies  to  treat  the  condition,  and 
patients’  views  on  issues  related  to  HIV 
cure  research,  such  as  perceived 
benefits  and  acceptable  risks  for 
participating  in  HIV  cure  research  and 
clear  communication  of  benefits  and 
risks  through  informed  consent. 

DATES:  The  public  meeting  will  be  held 
on  Friday,  June  14,  2013,  from  9:30  a.m. 
to  5:30  p.m.  Registration  to  attend  the 
meeting  must  be  received  by 
Wednesday,  June  5,  2013.  Submit 
electronic  or  written  comments  by  July 
14,  2013.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
how  to  register  for  the  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  FDA  White  Oak  Campus,  10903 
■  New  Hampshire  Ave.,  Building  31 
Conference  Center,  in  section  A  of  the 
Great  Room  (Room  1503),  Silver  Spring, 
MD  20993.  Entrance  for  the  public 
meeting  participants  is  through  Building 
1 ,  where  routine  security  check 
procedures  will  be  performed.  For 
parking  and  security  information,  please 


refer  to  http://www.fda.gov/AboutFDA/ 
WorkingatFDA/BuildingsandFacilities/ 
WhiteOakCampusInformation/ 
ucm241740.htm. 

Submit  electronic  comments  to 
www.reguIations.gov.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  Rm 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FDA  will  post  the  complete  agenda 
and  additional  meeting  background 
material  approximately  5  days  before 
the  meeting  at:  http://v\'ww.fda.gov/ 
Forlndustry/UserFees/ 
PrescriptionDrugUserFee/ 
ucm348598.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pujita  Vaidya,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  51,  Rm.  1199, 
Silver  Spring,  MD  20993,  301-796- 
0684,  FAX:  301-847-8443,  email: 

Pujita.  Vaidya@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Patient-Focused  Drug 
Development 

FDA  has  selected  HIV  to  be  the  focus 
of  a  meeting  under  Patient-Focused 
Drug  Development,  an  initiative  that 
involves  obtaining  a  better 
understanding  of  patients’  perspectives 
on  the  severity  of  the  disease  and  the 
available  therapies  for  the  condition. 
Patient-Focused  Drug  Development  is 
being  conducted  to  fulfill  FDA 
performance  commitments  made  as  part 
of  the  authorization  of  PDUFA  under 
Title  I  of  the  Food  and  Drug  Safety  and 
Innovation  Act  (FDASIA)  (Pub.  L.  112- 
144).  The  full  set  of  performance 
commitments  is  available  on  the  FDA 
Web  site  at  http:/ /wvx^v. fda.gov/ 
downloads/ forindustry/userfees/ 
prescriptiondruguserfee/ 
ucm270412.pdf. 

FDA  has  committed  to  obtain  the 
patient  perspective  in  20  disease  areas 
during  the  course  of  PDUFA  V.  For  each 
disease  area,  the  Agency  will  conduct  a 
public  meeting  to  discuss  the  disease 
and  its  impact  on  patients’  daily  lives, 
the  types  of  treatment  benefit  that 
matter  most  to  patients,  and  patients’ 
perspectives  on  the  adequacy  of  the 
available  therapies.  These  meetings  will 
include  participation  of  FDA  review 
divisions,  the  relevant  patient 
community,  and  other  interested 
stakeholders. 

In  the  Federal  Register  of  April  11, 
2013  (78  FR  21613),  FDA  published  a 
document  that  announced  the  disease 
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areas  for  meetings  in  fiscal  years  (FY) 

2013  to  2015,  the  first  3  years  of  the  5- 
year  PDUFA  V  timeframe.  The  Agency  • 
used  several  criteria  to  develop  the  list 
of  disease  areas,  outlined  in  the  April 
11,  2013,  Federal  Register  document. 
Public  comment  on  the  Agency’s 
proposed  criteria  and  potential  disease 
areas  was  gathered  through  a  Federal 
Register  document  for  public  comment 
that  was  published  on  September  24, 

2012  (77  FR  58849),  and  a  public 
meeting  that  was  convened  on  October 
25,  2012.  In  selecting  the  set  of  disease 
areas,  FDA  carefully  considered  the 
public  comments  received  and  the 
perspectives  of  review  divisions  at  FDA. 
By  the  end  of  FY  2015,  FDA  will  initiate 
another  public  process  for  determining 
the  disease  areas  for  FY  2016  to  2017. 
More  information,  including  the  list  of 
disease  areas  and  a  general  schedule  of 
meetings,  is  posted  on  FDA’s  Web  site 
at  http:f/w\\^v. fda.gov/ForIndustry/ 
UserFees/PrescriptionDrugUserFee/ 
ucm326192.htm. 

II.  Public  Meeting  Information 

A.  Purpose  and  Scope  of  the  Meeting 

As  part  of  Patient-Focused  Drug 
Development,  FDA  will  gather  input 
from  HIV  patients  and  patient  advocates 
on  current  approaches  to  managing  HIV 
and  on  symptoms  experienced  because 
of  HIV  or  its  treatment.  FDA  is  also 
interested  in  understanding  patients’ 
perspective  on  issues  related  to  HIV 
cure  research.  For  the  purposes  of  this 
meeting.  FDA  considers  HIV  cure 
research  to  be  any  investigation  that 
evaluates  a  therapeutic  intervention 
intended  to  control  or  eliminate  HIV 
infection  to  the  point  that  no  further 
medical  interventions  are  needed  to 
maintain  health.  HIV  cure  research  is  in 
early  stages  of  testing  in  patients,  but 
the  products  being  evaluated  may 
represent  important  approaches  to 
treating  HIV.  As  in  many  areas  of 
research,  clinical  trials  studying  HIV 
cure  interventions  may  not  provide 
direct  benefit  to  a  participant  but  may 
provide  scientific  information  that 
could  guide  future  research  and  drug 
development.  Understanding  patients’ 
perspectives  on  the  potential  benefits 
and  risks  of  participating  in  HIV  cure 
research  studies  will  help  FDA  evaluate 
sponsors’  study  protocols  and  informed 
consent  procedures. 

For  each  of  these  topics,  a  brief  initial 
patient  panel  discussion  will  begin  the 
dialogue  and  will  be  followed  by  a 
facilitated  discussion  inviting  comments 
from  other  patient  and  patient 
advocates.  The  draft  questions  for  both 
meeting  topics  are  as  follows: 


Topic  1 :  Patients’  perspective  on 
current  approaches  to  managing  HIV 
and  on  symptoms  experienced  because 
of  HIV  or  its  treatment 

1.  What  are  you  currently  doing  to 
help  manage  your  HIV  and  any 
symptoms  you  experience  because  of 
your  condition  or  other  therapies? 
(Examples  may  include  prescription 
medicines,  over-the-counter  products, 
and  non-drug  therapies  such  as  diet 
modification.) 

1.1  What  specific  symptoms  do  your 
therapies  or  treatments  address? 

1.2  How'  long  have  you  been  on 
treatment  and  how  has  your  treatment 
regimen  changed  over  time? 

2.  How  well  does  your  current 
treatment  regimen  treat  any  significant 
symptoms  of  your  condition? 

2.1  How  well  have  these  treatments 
worked  for  you  as  your  condition  has 
changed  over  time? 

2.2  Are  there  symptoms  that  your 
current  regimen  does  not  address  at  all, 
or  does  not  treat  as  well  as  you  would 
like? 

3.  What  are  the  most  significant 
downsides  to  your  current  therapies  or 
treatments,  and  how  do  they  affect  your 
daily  life?  (Examples  of  downsides 
could  include  bothersome  side  effects, 
physical  change  to  your  body  because  of 
treatment,  going  to  the  hospital  for 
treatment,  etc.) 

4.  Of  all  the  symptoms  that  you 
experience  because  of  your  condition  or 
because  of  your  therapy  or  treatment, 
provide  one  to  three  symptoms  that 
have  the  most  significant  impact  on 
your  life?  (Examples  could  include 
diarrhea,  insomnia,  difficulty 
concentrating,  etc.) 

4.1  Are  there  specific  activities  that 
are  important  to  you  but  that  you  cannot 
do  at  all  or  as  fully  as  you  would  like 
because  of  your  condition?  (Examples  of 
activities  may  include  sleeping  through 
the  night,  daily  hygiene,  driving,  etc.) 

5.  Assuming  there  is  currently  no 
complete  cure  for  your  condition,  what 
specific  things  would  you  look  for  in  an 
ideal  therapy  or  treatment  to  manage 
your  condition? 

Topic  2:  Patients’  perspectives  on  HIV 
Cure  Research 

1.  What  do  you  believe  are  the 
benefits  of  participating  in  an  HIV  cure 
research  study? 

2.  What  would  motivate  you  to 
participate  or  to  not  participate  in  an 
HIV  cure  research  study? 

3.  What  risks  would  you  find 
unacceptable  for  participating  in  an  HIV 
cure  research  study,  and  why? 
(Examples  of  risks  that  may  be 
associated  with  participation,  in  an  HIV 
cure  research  study  include  common 
side  effects  such  as  nausea  and  fatigue. 


and  less  common  but  serious  adverse 
events  such  as  blood  clots,  infection, 
seizures  and  cancer.) 

4.  In  certain  HI  V  cure  research 
studies,  you  would  be  asked  to  stop  any 
other  HIV  medications  that  you  are 
currently  taking.  How  would  this  affect 
your  decision  whether  to  participate  in 
an  HIV  cure  research  study? 

5.  The  process  of  informed  consent  is 
an  important  way  for  the  researchers  to 
communicat,p  the  purpose  of  an  HIV 
research  study,  as  well  as  its  expected 
benefits  and  potential  risks,  so  that 
people  can  make  an  informed  decision 
whether  to  participate  in  the  study. 

5.1  How  should  the  informed  consent 
clearly  communicate  to  you  the  purpose 
of  an  HIV  cure  research  study, 
particularly  when  a  study  is  designed 
only  to  provide  scientific  information 
that  could  guide  future  research  and 
development  of  treatments? 

5.2  How  should  the  informed  consent 
clearly  communicate  to  you  the 
potential  benefits  of  an  HIV  cure 
research  study?  In  particular,  how 
should  the  informed  consent  describe 
benefit  when  we  do  not  think  that 
participants  in  the  study  may  gain  any 
direct  health  benefits? 

5.3  How  should  infprmed  consent 
communicate  clearly  to  you  the 
potential  risks  of  participating  in  an  HIV 
cure  research  study?  In  particular,  how 
should  the  informed  consent  describe  a 
study  if  there  is  very  limited 
understanding  about  how  the 
medications  or  interventions  mawaffect 
participants  or  what  are  the  potential 
risks  of  those  interventions  or 
medications? 

5.4  Is  there  any  other  information  that 
you  would  find  helpful  when  deciding 
whether  to  enter  an  HIV  cure  research 
study? 

6.  What  else  do  you  want  FDA  to 
know  about  HIV  Cure  Research  from 
your  perspective? 

B.  Attendance  and/or  Participation  in 
the  Meeting 

If  you  wish  to  attend  this  meeting, 
visit  http:// 

pa  tien  tfocusedh  i  v.  even  tbri  te.com . 

Please  register  by  June  7,  2013.  Those 
who  are  unable  to  attend  the  meeting  in 
person  can  register  to  view  a  live  Web 
cast  of  the  meeting.  You  will  be  asked 
to  indicate  in  your  registration  if  you 
plan  to  attend  in  person  or  via  the  Web 
cast.  Your  registration  will  also  contain 
your  complete  contact  information, 
including  name,  title,  affiliation, 
address,  email  address,  and  phone 
number.  Seating  will  be  limited,  so  early 
registration  is  recommended. 
Registration  is  free  and  will  be  on  a  first- 
come,  first-served  basis.  However,  FDA 
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may  limit  the  number  of  participants 
from  each  organization  based  on  space 
limitations.  Registrants  will  receive 
confirmation  once  they  have  been 
accepted.  Onsite  registration  on  the  day 
of  the  meeting  will  be  based  on  space 
availability.  If  you  need  special 
accommodations  because  of  disability, 
please  contact  Pujita  Vaidya  (see  FOR 
FURTHER  INFORMATION  CONTACT)  at  least  7 
days  before  the  meeting. 

Patients  who  are  interested  in 
presenting  comments  as  part  of  the 
initial  panel  discussions  will  be  asked 
to  indicate  in  their  registration  which 
topic(s)  they  wish  to  address.  They  will 
also  be  asked  to  send  via  email  to 
PatientFocused@fda.hhs.gov  a  brief 
summary  of  responses  to  the  topic(s) 
questions.  Panelists  will  be  notified  of 
their  selection  soon  after  the  close  of 
registration  on  June  5.  FDA  will  try  to 
accommodate  all  patients  and  patient 
advocate  participants  who  wish  to 
speak,  either  through  the  panel 
discussion  or  audience  participation; 
however  the  duration  of  comments  may 
be  limited  by  time  constraints. 

More  information  will  be  posted  on 
the  meeting  Web  site  at  least  5  days 
before  the  meeting  date.  Interested 
members  of  the  public,  including  those 
who  attend  the  meeting  in  person  or 
through  the  Web  cast,  are  invited  to 
provide  electronic  or  written  responses 
to  any  or  all  of  the  questions  pertaining 
to  Topics  1  and  2  to  the  Division  of 
Dockets  Management  (see  ADDRESSES). 
Comments  may  be  submitted  until  July 
14, 2013. 

Dated:  May  15,  2013. 

Leslie  Kux, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  2013-12093  Filed  5-20-13;  8:45  am] 

BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panels  or 
Committees 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  on  the 
Food  Advisory  Committee  with 
expertise  in  microbiology,  nutrition, 
food  science,  food  technology,  pediatric 
development,  or  nanotechnology  in 


food.  Nominations  will  be  accepted  for 
current  vacancies  and  those  that  will  or 
may  occur  through  June  30,  2013. 

FDA  seeks  to  include  the  views  of 
women  and  men,  members  of  all  racial 
and  ethnic  groups,  and  individuals  with 
and  without  disabilities  on  its  advisory 
committees,  and  therefore  encourages 
nominations  of  appropriately  qualified 
candidates  from  these  groups. 

DATES:  Nominations  received  on  or 
before  July  22,  2013  will  be  given  first 
consideration  for  membership  on  the 
Food  Advisory  Committee.  Nominations 
received  after  July  22,  2013  will  be 
considered  for  nomination  to  the 
committee  if  nominees  are  still  needed. 
ADDRESSES:  All  nominations  for 
membership  should  be  sent 
electronically  to  cv@oc.fda.gov,  or  by 
mail  to  Advisory  Committee  Oversight  & 
Management  Staff,  10903  New 
Hampshire  Avenue,  Bldg.  32,  Rm.  5103, 
Silver  Spring,  MD  20993-0002. 
Information  about  becoming  a  member 
on  a  FDA  advisory  committee  can  also 
be  obtained  by  visiting  FDA’s  Web  site 
by  using  the  following  link  http:// 
w^vw. fda.gov /A  d  visoryCommi  ttees/ 
default. htrn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Strambler,  Center  of  Food  Safety 
and  Applied  Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Ave.,  Room  lC-016,  College  Park,  MD 
20740,  240-402-1913,  FAX:  301-436- 
2657,  email: 

FoodAdvisoryCommittee@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nomination  for  voting 
members  on  the  Food  Advisory 
Committee. 

I.  General  Description  of  the  Committee 
Duties 

The  Committee  provides  advice  to  the 
Commissioner  of  Food  and  Drugs  and 
other  appropriate  officials,  on  emerging 
food  safety,  food  science,  nutrition,  and 
other  food-related  health  issues  that  the 
FDA  considers  of  primary  importance 
for  its  food  and  cosmetics  programs. 

The  Committee  may  be  charged  with 
reviewing  and  evaluating  available  data 
and  making  recoinmendations  on 
matters  such  9s  those  relating  to:  (1) 
Broad  scientific  and  technical  food-  or 
cosmetic-related  issues;  (2)  the  safety  of 
new  foods  and  food  ingredients;  (3) 
labeling  of  foods  and  cosmetics;  (4) 
nutrient  needs  and  nutritional 
adequacy;  and  (5)  safe  exposure  limits 
for  food  contaminants. 

The  Committee  may  also  be  asked  to 
provide  advice  and  make 
recommendations  on  ways  of 
communicating  to  the  public  the 
potential  risks  associated  with  these 


issues  and  on  approaches  that 'might  be 
considered  for  addressing  the  issues. 

II.  Criteria  for  Voting  Members 

Members  and  the  Chair  are  selected 
by  the  Commissioner  or  designee  from 
among  individuals  knowledgeable  in 
the  fields  of  physical  sciences, 
biological  and  life  sciences,  food 
science,  risk  assessment,  nutrition,  food 
technology,  molecular- biology,  and 
other  relevant  scientific  and  technical 
disciplines. 

Members  will  be  invited  to  serve  for 
terms  of  up  to  4  years.  The  Committee 
consists  of  17  standing  members;  of  that 
15  are  voting  members,  which  2  are 
technically  qualified  members 
identified  with  consumer  interest.  In 
addition  to  the  voting  members  the 
Committee  has  two  nonvoting  members 
who  are  identified  with  industry 
interests. 

III.  Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  individuals  for 
membership  on  the  advisory  committee. 
Self-nominations  are  also  accepted. 
Nominations  must  include  a  current, 
complete  resume  or  curriculum  vitae  for 
each  nominee,  including  current 
business  address  and/or  home  address, 
telephone  number,  and  email  address  if 
available.  Nominations  must  also 
specify  the  advisory  committee  for 
which  the  nominee  recommended. 
Nominations  must  also  acknowledge 
that  the  nominee  is  aware  of  the 
nomination  unless  self-nominated.  FDA 
will  ask  potential  candidates  to  provide 
detailed  information  concerning  such 
matters  related  to  financial  holdings, 
employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflicts  of  interest. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act 
(5  U.S.C.  app.  2)  and  21  CFR  part  14. 
relating  to  advisory  committees. 

Dated:  May  15,  2013. 

Jill  Hartzler  Warner, 

Acting  Associate  Commissioner  for  Special 
Medical  Programs. 

IFR  Doc.  2013-12071  Filed  5-20-13:  8:45  am] 

BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and  ' 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Program 
Project  Supplement:  Electron  Detector. 

Date:  June  6,  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Warwick  Seattle  Hotel,  401  Lenora 
Street,  Seattle,  WA  98121.  " 

Contact  Person:  Wallace  Ip,  Ph.D., 

Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda,  MD  20892,  301-435- 
1191,  ipws@mail.nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group; 
Bacterial  Pathogenesis  Study  Section. 

Dofe.  June  11,  2013. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn  Washington  DC/ 
Bethesda.  7301  Waverly  Street,  Bethesda,  MD 
20814. 

Contact  Person:  Richard  G.  Kostriken, 

Ph.D.,  Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3192, 
MSC  7808,  Bethesda,  MD  20892,  301-402- 
4454,  kostrikr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Bacterial 
Pathogens. 

Date;  June  11,  2013. 

Time:  1:00  p.m.  to  2:00  p.m. 

Agenda.'To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn  Washington  DC/ 
Bethesda,  7301  Waverly  Street,  Bethesda,  MD 
20814. 

Contact  Person:  Alexander  D.  Politis, 

Ph.D.,  Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3210, 
MSC  7808,  Bethesda,  MD  20892,  (301 J  435- 
1150,  politisa@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  PAR-13- 
009:  Secondary  Dataset  Analyses  in  Heart, 
Lung,  and  Blood  Diseasesand  Sleep 
Disorders. 

Date:  June  17,  2013 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Courtyard  by  Marriott,  5520  * 

Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 


Contact  Person:  Julia  Krushkal,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3148, 
MSC  7770,  Bethesda,  MD  20892,  301-435- 
1782,  krushkalj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  PAR-13- 
009:  Secondary  Dataset  Analyses  in  Heart, 
Lung,  and  Blood  Diseases  and  Sleep 
Disorders:  Conflicts. 

Date;  June  17,  2013 
Time:  8:30  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Courtyard  by  Marriott,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  George  Vogler,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3140, 
MSC  7770,  Bethesda,  MD  20892,  (301)  237- 
2693,  vogIergp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel; 
Bioinformatics  in  Surgical  Sciences,  Imaging, 
and  Independent  Living. 

Date;  June  17,  2013. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Guo  Feng  Xu,  Ph.D., 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122, 
MSC  7854,  Bethesda,  MD  20892,  301-237- 
9870,  xuguofen@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  May  15,  2013. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2013-12016  Filed  5-20-13;  8:45  am] 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meeting  of  the 
National  Cancer  Advisory  Board  and 
NCI  Board  of  Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  National  Cancer 
Advisory  Board  meeting  will  be  closed 
to  the  public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4),  and  552b(c)(6),  Title  5 
U.S.C.,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board;  Ad  hoc  Subcommittee  on 
Global  Cancer  Research. 

Open:  June  23,  2013,  5:00  p.m.  to  6:30  p.m. 

Agenda:  Discussion  on  Global  Cancer 
Research. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Contact  Person:  Dr.  Edward  Trimble, 
Executive  Secretary,  NCAB  Ad  hoc 
Subcommittee  on  Global  Cancer  Research, 
National  Cancer  Institute,  National  Institutes 
of  Health,  9609  Medical  Center  Drive,  Room 
3W-562,  Bethesda,  MD  20892,  (240)  276- 
5796,  trimblet@mail.nih.gov. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Ad  hoc  Subcommittee  on 
Communications. 

Open;  June  23,  2013,  6:40  p.m.  to  8:10  p.m. 
•  Agenda:  Discussion  on  Communications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Contact  Person:  Dr.  Lenora  Johnson, 
Executive  Secretary,  NCAB  Ad  hoc 
Subcommittee  on  Communications  National 
Cancer  Institute,  National  Institutes  of 
Health,  9606  Medical  Center  Drive,  Room 
2E-454,  Bethesda,  MD  20892,  (240)  276- 
6680,  johnslen@mail.nih.gov. 

Name  of  Committee:  National  Cancer 
Advisory  Board  and  NCI  Board  of  Scientific 
Advisors. 

Open:  June  24,  2013,  9:00  a.m.  to  3:30  p.m. 

Agenda:  Joint  meeting  of  the  National 
Cancer  Advisory  Board,  and  NCI  Board  of 
Scientific  Advisors;  NCI  Board  of  Scientific 
Advisors  Concepts  Review  and  NCI 
Director’s  reports  and  NCAB  presentations. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  9606 
Medical  Center  Drive,  Room  7W-444, 
Bethesda,  MD  20892,  (240)  276-6340. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Closed:  June  24,  2013,  3:30  p.m.  to  5:00 
p.m. 

Agenda:  Review  of  NCAB  Grant 
Applications. 
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Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  9606 
Medical  Center  Drive,  Room 
7W-444,  Bethesda.  MD  20892,  (240) 

276-6340. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  June  25,  2013,  9:00  a.m.  to  12:00 
p.m. 

Agenda:  Joint  meeting  of  the  National 
Cancer  Advisory  Board  and  NCI  Board  of 
Scientific  Advisors. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  9606 
Medical  Center  Drive,  Room 
7W-444,  Bethesda,  MD  20892,  (240) 

276-6340. 

Any  interested  person  may  file 
written  comments  with  the  committee 
by  forwarding  the  statement  to  the 
Contact  Person  listed  on  this  notige.  The 
statement  should  include  the  name, 
address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for 
entrance  onto  the  NIH  campus.  All 
visitor  vehicles,  including  taxicabs, 
hotel,  and  airport. shuttles  will  be 
inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show 
one  form  of  identification  (for  example, 
a  government-issued  photo  ID,  driver’s 
license,  or  passport)  and  to  state  the 
purpose  of  their  visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  NCAB: 
deainfo.nci.nih.gov/advisory/ncab.htm, 
BSA;  deainfo.nci.nih.gov/advisory/bsa/ 
bsa.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  15,  2013. 

Melanie  J.  Gray,  ^ 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  2013-12015  Filed  5-20-13;  8:45  am) 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-201 2-0061] 

Chemical  Facility  Anti-Terrorism 
Standards  Personnei  Surety  Program 

AGENCY:  National  Protection  and 
Programs  Directorate',  DHS. 

ACTION:  Information  collection  request; 
extension  of  comment  period. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS),  National  Protection  and 
Programs  Directorate  (NPPD),  Office  of 
Infrastructure  Protection  (IP), 
Infrastructure  Security  Compliance 
Division  (ISCD)  is  extending  the 
comment  period  for  the  CFATS 
Personnel  Surety  Program  Notice  and 
Request  for  Comments  published  on 
March  22,  2013,  at  78  FR  17680,  entitled 
“Information  Collection  Request; 
Chemical  Facility  Anti-Terrorism 
Standards  Personnel  Surety  Program” 
for  14  days.^  This  extension  of  the 
comment  period  is  designed  to 
accommodate  requests  from  the  public 
for  more  time  to  review  the  Notice  and 
Request  for  Comments. 

DATES:  The  comment  period  for  the 
CFATS  Personnel  Surety  Program 
Notice  and  Request  for  Comments 
published  on  March  22,  2013,  at  78  FR 
17680,  is  extended.  Comments  and 
related  material  must  be  submitted  to 
the  docket  by  June  4,  2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  on  the 
proposed  information  collection 
through  the  Federal  eRulemaking  Portal 
at  http://www.regulations.gov.  All 
submissions  received  must  include  the 
words  “Department  of  Homeland 
Security”  and  the  docket  number  DHS- 
2012-0061.  Except  as  provided  below, 
comments  received  will  be  posted 
without  alteration  at  http:// 
wnvw. regulations. gov,  including  any 
personal  information  provided. 

Comments  that  include  trade  secrets, 
confidential  commercial  or  financial 
information.  Chemical-terrorism 
Vulnerability  Information  (CVI),^ 
Sensitive  Security  Information  (SSI),^  or 
Protected  Critical  Infrastructure 
Information  (PCII)  ^  should  not  be 


'  The  60-day  CFATS  Personnel  Surety  Program 
Notice  and  Request  for  Comments  may  be  viewed 
at  https://federalregister.gOv/a/2013-06184. 

^  For  more  information  about  CVI  see  6  CFR 
27.400  and  the  CVI  Procedural  Manual  at  http:// 
WWW. dhs.gov/xlibrary/assets/ 
chemsecjcvi jrroceduresman  ual.pdf. 

3  For  more  information  about  SSI  see  49  CFR  Part 
1520  and  the  SSI  Program  Web  page  at  http:// 
nTvw.  tsa.gov/ssi. 

*  For  more  information  about  PCII  see  6  CFR  Part 
29  and  the  PCII  Program  Web  page  at  http:// 


submitted  to  the  public  regulatory 
docket.  Please  submit  such  comments 
separately  from  other  comments  in 
response  to  this  notice.  Comments 
containing  trade  secrets,  confidential 
commercial  or  financial  information, 

CVI,  SSI,  or  PCII  should  be 
appropriately  marked  and  packaged  in 
accordance  with  applicable 
requirements  and  submitted  by  mail  to 
the  DHS/NPPD/IP/ISCD  CFATS 
Program  Manager  at  the  Department  of 
Homeland  Security,  245  Murray  Lane 
SW.,  Mail  Stop  0610,  Arlington,  VA 
20528-0610.  Comments  must  be 
identified  by  docket  number  DHS- 
2012-0061. 

SUPPLEMENTARY  INFORMATION:  On  March 
22,  2013,  the  Department  published  a 
notice  entitled  “Information  Collection 
Request:  Chemical  Facility  Anti- 
Terrorism  Standards  Personnel  Surety 
Program”-  at  78  FR  17680.  In  the  March 
22,  2013  notice,  the  Department  stated 
that  it  will  submit  a  new  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act 
(PRA)  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
Chapter  35).  The  purpose  of  the  March 
22,  2013  notice  was  to  solicit  comments 
prior  to  the  submission  of  the  ICR  to 
OMB.  The  March  22,  2013  notice 
described  the  nature  of  the  information 
collection,  the  categories  of 
respondents,  the  estimated  burden  (in 
hours),  and  the  estimated  burden  cost 
necessary  to  implement  the  Chemical 
Facility  Anti-Terrorism  Standards 
(CFATS)  Personnel  Surety  Program 
pursuant  to  6  CFR  27.230(a)(12)(iv). 

The  Department  believ»s  that  the 
public  would  benefit  from  additional 
time  to  provide  comments  on  the  March 
22,  2013  CFATS  Personnel  Surety 
Program  Notice  and  Request  for 
Comments.  For  that  reason,  the 
Department  is  extending  the  comment 
period  for  a  period  of  14  days. 
Comments  will  now  be  accepted  until 
June  4,  2013. 

Dated:  May  15,  2013. 

Scott  Libby, 

Deputy  Chief  Information  Officer,  National 
Protection  and  Programs  Directorate, 
Department  of  Homeland  Security. 

[FR  Doc.  2013-12059  Filed  5-20-13;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-3364- 
EM;  Docket  ID  FEMA-201 2-0002] 

North  Dakota;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  North  Dakota  {FEMA-3364- 
EM),  dated  April  26,  2013,  and  related 
determinations. 

DATES:  Effective  Date:  May  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Webster,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2833. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergencv  is  closed  effective  May 
7,  2013. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Cpmmunity  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants— public  Assistance  ^ 
(Presidentially  D^lared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  2013-12004  Filed  5-20-13;  8:45  am) 

BILLING  CODE  9111-23-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Internal  Agency  Docket  No.  FEMA-3363- 
EM;  Docket  ID  FEMA-201 2-0002] 

Texas;  Amendment  No.  3  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice.  • 


SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Texas  (FEMA-3363-EM),  dated 
April  19,  2013,  and  related 
determinations. 

DATES:  Effective  Date:  April  20,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Webster,  Office  of  Response  and 
Recovery,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2833. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective  April 
20,  2013. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  in  Presidentially 
Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

W.  Craig  Fugate, 

Administrator,  Federal  Emergency 
Management  Agency. 

(FR  Doc.  2013-12019  Filed  5-20-13;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Hazard  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  Notice. 

SUMMARY:  Flood  hazard  determinations, 
which  may  include  additions  or 
modifications  of  Base  Flood  Elevations 
(BFEs),  base  flood  depths.  Special  Flood 
Hazard  Area  (SFHA)  boundaries  or  zone 
designations,  or  regulatory  floodways  on 
the  Flood  Insurance  Rate  Maps  (FIRMs) 
and  where  applicable,  in  the  supporting 
Flood  Insurance  Study  (FIS)  reports 
have  been  made  final  for  the 
communities  listed  in  the  table  below. 

The  FIRM  and  FIS  report  are  the  basis 
of  the  floodplain  management  measures 
that  a  community  is  required  either  to 
adopt  or  to  show  evidence  of  having  in 


effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  Federal 
Emergency  Management  Agency’s 
(FEMA’s)  National  Flood  Insurance 
Program  (NFIP).  In  addition,  the  FIRM 
and  FIS  report  are  used  by  insurance 
agents  and  others  to  calculate 
appropriate  flood  insurance  premium 
rates  for  buildings  and  the  contents  of 
those  buildings. 

DATES:  The  effective  date  of  September 
27,  2013  which  has  been  established  for 
the  FIRM  and,  where  applicable,  the 
supporting  FIS  report  showing  the  new 
or  modified  flood  hazard  information 
for  each  community. 

ADDRESSES:  The  FIRM,  and  if 
applicable,  the  FIS  report  containing  the 
final  flood  hazard  information  for  each 
community  is  available  for  inspection  at 
the  respective  Community  Map 
Repository  address  listed  in  the  tables 
below  and  will  be  available  online 
through  the  FEMA  Map  Service  Center 
at  www.msc./ema.gov  by  the  effective 
date  indicated  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
www.fIoodmaps.fema.gov/fhm/ 
fmx_main.html. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  new  or  modified 
flood  hazard  information  for  each 
community  listed.  Notification  of  these 
changes  has  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate 
Adminstrator  for  Mitigation  has 
resolved  any  appeals  resulting  from  this 
notification. 

This  final  notice  is  issued  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C.  4104,  and  44  CFR  part  67. 
FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
new  or  revised  FIRM  and  FIS  report 
available  at  the  address  cited  below  for 
each  community  or  online  through  the 
^MA  Map  Service  Center  at 
www.msc.fema.gov.  The  flood  hazard 
determinations  are  made  final  in  the 
watersheds  and/or  communities  listed 
in  the  table  below. 
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I.  Non-watershed-based  studies: 


Community  Community  map  repository  address 

Oneida  County,  New  York  (Alt  Jurisdictions)  Docket  No.:  FEMA-B-1255 


City  of  Rome . 

City  of  Sherrill  . 

City  of  Utica  . 

Town  of  Annsville  . 

Town  of  Augusta  . 

Town  of  Ava  . 

Town  of  Boonville  . 

Town  of  Bridgewater  . . 

Town  of  Camden  . . 

Town  of  Deerfield  . 

Town  of  Florence . 

Town  of  Floyd  . 

Town  of  Forestport  . 

Town  of  Kirkland . 

Town  of  Lee . 

Town  of  Marcy . 

Town  of  Marshall  . 

Town  of  New  Hartford  .... 

Town  of  Paris  . 

Town  of  Remsen  . 

Town  of  Sangerfieid  . 

Town  of  Steuben  . 

Town  of  Trenton  . 

Town  of  Vernon  . 

Town  of  Verona  . 

Town  of  Vienna  . 

Town  of  Western  . 

Town  of  Westmoreland  .. 

Town  of  Whitestown  . 

Village  of  Barneveld  . 

Village  of  Boonville  . 

Village  of  Bridgewater  .... 

Village  of  Camden  . 

Village  of  Clayville  . 

Village  of  Clinton  . 

Village  of  Holland  Patent 
Village  of  New  Hartford  ., 
Village  of  New  York  Mills 
Village  of  Oneida  Castle 

Village  of  Oriskany  . . 

Village  of  Oriskany  Falls 

Village  of  Prospect  . 

Village  of  Remsen  . 

Village  of  Sylvan  Beach 

Village  of  Vernon  . 

Village  of  Waterville . 

Village  of  Whitesboro- .... 
Village  of  Yorkville  . 


City  Hall,  198  North  Washington  Street,  Rome,  NY  13440. 

City  Hall,  377  Sherrill  Road,  Sherrill,  NY  13461. 

City  Hall,  1  Kennedy  Plaza,  Utica,  NY  13502. 

Annsville  Code  Enforcement  Office,  9042  Meadows  Road,  Taberg,  NY  13471. 

Augusta  Town  Hall  Offices.  185  North  Main  Street,  Oriskany  Falls.  NY  13425. 

Town  Hall,  11468  State  Route  26,  Ava,  NY  13303. 
j  Town  Hall,  13149  State  Route  12,  Boonville,  NY  13309. 

Town  Hall,  404  State  Route  8,  Bridgewater,  NY  13313. 

Town  Hall,  47  2nd  Street,  Camden,  NY  13316. 

Town  Clerk’s  Office,  6329  Walker  Road,  Deerfield,  NY  13502. 

Florence  Town  Hall,  11897  Thompson  Corners  Florence  Road,  Camden,  NY  13316. 
Floyd  Town  Hall,  8299  Old  Floyd  Road,  Rome,  NY  13440. 

I  Town  Hall,  12012  Woodhull  Road,  Forestport,  NY  13338. 

Kirkland  Town  Hall,  3699  State  Route  12B,  Clinton,  NY  13323. 
j  Lee  Town  Hall,  5808  Stokes  Lee  Center  Road,  Lee  Center,  NY  13363. 

1  Municipal  Offices,  8801  Paul  Becker  Road,  Marcy,  NY  13403. 

^  Marshall  Town  Hall,  2651  State  Route  12B,  Deansboro,  NY  13328. 

,  Codes  and  Zoning  Office,  111  New  Hartford  Street,  New  Hartford,  NY  13413. 
i  Paris  Town  Hall,  2580  Sulphur  Springs  Road,  Sauquoit,  NY  13456. 

;  Town  Hall,  10540  Academy  Lane,  Remsen,  NY  13438. 
j  Town  Hall,  1084  State  Route  12,  Sangerfieid,  NY  13455. 

1  Steuben  Town  Clerk’s  Office,  9458  Soule  Road,  Remsen,  NY  1 3438. 
j  Trenton  Town  Clerk’s  Office,  8520  Old  Poland  Road,  Barneveld,  NY  13304. 

!  Town  Offices,  4305  Peterboro  Road,  Vernon,  NY  13476. 
j  Verona  Town  Office  Building,  6600  Germany  Road,  Durhamville,  NY  13054. 

!  Vienna  Town  Hall,  2083  State  Route  49,  North  Bay,  NY  13123. 

I  Western  Town  Hall,  9219  Main  Street,  Westernville,  NY  13486. 
i  Town  Hall,  100  Station  Road,  Westmoreland,  NY  13490. 

Whitestown  Town  Hall,  8539  Clark  Mills  Road,  Whitesboro,  NY  13492. 

Village  Hall.  Trenton  Municipal  Center,  8520  Old  Poland  Road,  Barneveld,  NY  13304. 
Village  Hall,  13149  State  Route  12,  Boonville,  NY  13309. 

Village  Hall,  7509  State  Route  20,  Bridgewater,  NY  13313. 

Village  Hall,  14  Church  Street,  Camden,  NY  13316. 

Village  Office,  2505  Foundry  Place,  Clayville,  NY  13322. 

Village  Hall,  Lumbard  Hall,  100  North  Park  Row,  Clinton,  NY  13323. 

Village  Office,  9544  Depot  Street,  Holland  Patent,  NY  13354. 

Village  Codes  Department,  Butler  Hall,  48  Genesee  Street,  New  Hartford,  NY  13413. 
Village  Clerk's  Office.  1  Maple  Street,  New  York  Mills,  NY  13417. 

Village  Hall,  1  1st  Street,  Oneida  Castle,  NY  13421. 

Village  Office,  708  Utica  Street,  Oriskany,  NY  13424. 

Village  Hall,  185  North  Main  Street,  Oriskany  Falls,  NY  13425. 

!  Village  Hall,  116  Upper  State  Street,  Prospect,  NY  13435. 
i  Village  Office,  10606  Pine  Street,  Remsen,  NY  13438. 

I  Village  Hall,  808  Marina  Drive,  Sylvan  Beach,  NY  13157. 

;  Village  Hall,  8  Ruth  Street,  Vernon,  NY  13476. 

I  Village  Hall,  122  Barton  Avenue,  Waterville,  NY  13480.- 
I  Municipal  Office,  10  Moseley  Street,  Whitesboro,  NY  13492. 
i  Village  Hall,  30  6th  Street,  Yorkville,  NY  13495. 


(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.’’) 

Roy  E.  Wright. 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12002  Filed  5-20-13;  8:45  am) 

BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management  ' 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Hazard  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  notice. 

SUMMARY:  Flood  hazard  determinations, 
which  may  include  additions  or 
modifications  of  Base  Flood  Elevations 
(BFEs),  base  flood  depths.  Special  Flood 


Hazard  Area  (SFHA)  boundaries  or  zone 
designations,  or  regulatory  floodways  on 
the  Flood  Insurance  Rate  Maps  (FIRMs) 
and  where  applicable,  in  the  supporting 
Flood  Insurance  Study  (FIS)  reports 
have  been  made  final  for  the 
communities  listed  in  the  table  below. 

The  FIRM  and  FIS  report  are  the  basis 
of  the  floodplain  management  measures 
that  a  community  is  required  either  to 
adopt  or  to  show  evidence  of  having  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  Federal 
Emergency  Management  Agency's 
(FEMA’s)  National  Flood  Insurance 
Program  (NFIP).  In  addition,  the  FIRM 
and  FIS  report  are  used  by  insurance 
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agents  and  others  to  calculate 
appropriate  flood  insurance  premium 
rates  for  buildings  and  the  contents  of 
those  buildings. 

DATES:  The  effective  date  of  September 
27,  2013  which  has  been  established  for 
the  FIRM  and,  where  applicable,  the 
supporting  FIS  report  showing  the  new 
or  modified  flood  hazard  information 
for  each  community. 

ADDRESSES:  The  FIRM,  and  if 
applicable,  the  FIS  report  containing  the 
final  flood  hazard  information  for  each 
community  is  available  for  inspection  at 
the  respective  Community  Map 
Repository  address  listed  in  the  tables 
below  and  will  be  available  online 
through  the  FEMA  Map  Service  Center 
at  www.msc.fema.gov  by  the  effective 
date  indicated  above. 


Community 

!  Community  map  repository  address 

Hillsborough  County,  Florida,  and  Incorporated  Areas  Docket  No.:  FEMA-B-1267 

1 

Unincorporated  Areas  of  Hillsborough  County . 

Hillsborough  County  Department  of  Planning  and  Growth  Management,  5701  East 
Hillsborough  Avenue,  Suite  1140,  Tampa,  FL  33610. 

Sumter  County,  Florida,  and  Incorporated  Areas  Docket  No.:  FEMA-B-1251 

City  of  Bushnell  . 

City  of  Center  Hill  . .' . 

City  of  Coleman  . -. 

City  of  Webster . 

City  of  Wildwood . 

Unincorporated  Areas  of  Sumter  County  . 

Code  Compliance  Division,  117  East  Joe  P.  Strickland  Avenue,  Bushnell,  FL  33513. 
Sumter  County  Planning  Department,  7375  Powell  Road,  Wildwood,  FL  34785. 

Office  of  Public  Services,  3502  East  Warm  Springs  Avenue,  Coleman,  FL  33521 . 

City  Hall,  49  Southeast  1st  Street,  Webster,  FL  33597. 

Office  of  Development  Services,  100  North  Main  Street,  Wildwood,  FL  34785. 

Sumter  County  Planning  Department,  7375  Powell  Road,  Wildwood,  FL  34785. 

Hancock  County,  Kentucky,  and  Incorporated  Areas  Docket  No.:  FEMA-B-1270 

City  of  Hawesviile  . 

City  of  Lewisport . 

Unincorporated  Areas  of  Hancock  County . 

City  Hall,  395  Main  Street,  Hawesviile,  KY  42348. 

City  Hall,  405  Second  Street,  Lewisport,  KY  42351 . 

Hancock  County  Administration  Building,  225  Main  Cross  Street,  Hawesviile,  KY 

1  42348. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
www.fIoodmaps.fema.gov/fhm/ 
fmx_main.html. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  new  or  modified 
flood  hazard  information  for  each 
community  listed.  Notification  of  these 
changes  has  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate  * 


Adminstrator  for  Mitigation  has 
resolved  any  appeals  resulting  from  this 
notification. 

This  final  notice  is  issued  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  part  67. 
FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
new  or  revised  FIRM  and  FIS  report 
available  at  the  address  cited  below  for 
each  community  or  online  through  the 
FEMA  Map  Service  Center  at 
WWW'. msc.fema.gov.  The  flood  hazard 
determinations  are  made  final  in  the 
watersheds  and/or  communities  listed 
in  the  table  below. 


(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright, 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12003  Filed  5-20-13;  8:45  am] 

BILLING  CODE  91l6-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Hazard  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  Notice. 


SUMMARY:  Flood  hazard  determinations, 
which  may  include  additions  or 
modifications  of  Base  Flood  Elevations 
(BFEs),  base  flood  depths.  Special  Flood 
Hazard  Area  (SFHA)  boundaries  or  zone 
designations,  or  regulatory  floodways  on 
the  Flood  Insurance  Rate  Maps  (FIRMs) 
and  where  applicable,  in  the  supporting 
Flood  Insurance  Study  (FIS)  reports 
have  been  made  final  for  the 
communities  listed  in  the  table  below. 

The  FIRM  and  FIS  report  are  the  basis 
of  the  floodplain  management  measures 
that  a  community  is  required  either  to 
adopt  or  to  show  evidence  of  having  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  Federal 
Emergency  Management  Agency’s 
(FEMA’s)  National  Flood  Insurance 
Program  (NFIP).  In  addition,  the  FIRM 
and  FIS  report  are  used  by  insurance 
agents  and  others  to  calculate 
appropriate  flood  insurance  premium 


rates  for  buildings  and  the  contents  of 
those  buildings. 

DATES:  The  effective  date  of  September 
18,  2013  which  has  been  established  for 
the  FIRM  and,  where  applicable,  the 
supporting  FIS  report  showing  the  new 
or  modified  flood  hazard  information 
for  each  community. 

ADDRESSES:  The  FIRM,  and  if 
applicable,  the  FIS  report  containing  the 
final  flood  hazard  information  for  each 
community  is  available  for  inspection  at 
the  respective  Community  Map 
Repository  address  listed  in  the  tables 
below  and  will  be  available  online 
through  the  FEMA  Map  Service  Center 
at  wvnv.msc.fema.gov  by  the  effective 
date  indicated  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-4064,  or  (email) 
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Luis.Rodriguez3@fema.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
www.floodmaps.fema.gov/fhm/ 
fmxmain  .h  tml. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  helow  for  the  new  or  modified 
flood  hazard  information  for  each 
community  listed.  Notification  of  these 
changes  has  been  published  in 


newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate 
Adminstrator  for  Mitigation  has 
resolved  any  appeals  resulting  from  this 
notification. 

This  final  notice  is  issued  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  part  67. 
FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 


areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
new  or  revised  FIRM  and  FIS  report 
available  at  the  address  cited  below  for 
each  community  or  online  through  the 
FEMA  Map  Service  Center  at 
www.msc.fema.gov. 

The  flood  hazard  determinations  are 
made  final  in  the  watersheds  and/or 
communities  listed  in  the  table  below. 


Community  '  j 

Community  Map  Repository  Address 

Fulton  County,  Georgia,  and  Incorporated  Areas 

Docket  No.:  FEMA-B-1241 

City  of  Alpharetta . 

Engineering  Office,  1790  Hembree  Road,  Alpharetta,  GA  30009. 

City  of  Atlanta  . . . 

Office  of  Site  Development,  55  Trinity  Avenue,  Suite  4400,  Atlanta,  GA  30303. 

City  of  Chattahoochee  Hills . 

City  Hall,  6505  Rico  Road,  Chattahoochee  Hills,  GA  30268. 

City  of  College  Park  . 

Office  of  Engineering,  3667  Main  Street,  College  Park,  GA  30337. 

City  of  East  Point . 

City  Hall  Annex,  1526  East  Forrest  Avenue,  East  Point,  GA  30344. 

City  of  Fairburn . .• . 

City  Hall,  56  Malone  Street,  Fairburn,  GA  30213. 

City  of  Hapeville  . 

City  Hall,  3468  North  Fulton  Avenue,  Hapeville,  GA  30354. 

City  of  Johns  Creek  . . 

City  Hall,  12000  Findley  Road,  Suite  400,  Johns  Creek,  GA  30097. 

City  of  Milton . . . 

City  Hall,  13000  Deerfield  Parkway,  Suite  107,  Milton,  GA  30004. 

City  of  Mountain  Park . 

City  Hall,  118  Lakeshore  Drive,  Mountain  Park,  GA  30075. 

City  of  Palmetto  . 

City  Hall,  509  Toombs  Street,  Palmetto,  GA  30268. 

City  of  Roswell . 

City  Hall.  38  Hill  Street,  Suite  235,  Roswell,  GA  30075. 

City  of  Sandy  Springs . 

City  Hall,  7840  Roswell  Road,  Building  500,  Sandy  Springs,  GA  30350. 

City  of  Union  City  . 

City  Hall,  5047  Union  Street,  Union  City,  GA  30291 . 

Unincorporated  Areas  of  Fulton  County . 

Fulton  County  Office  of  Environmental  and  Commmunity  Development,  141  Pryor 

Street,  Suite  2085,  Atlanta,  GA  30303. 

Kent  County,  Rhode  Island  (All  Jurisdictions) 

Docket  No.:  FEMA-B-1258 

Town  of  East  Greenwich  . 

East  Greenwich  Department  of  Public  Works,  Building  Department,  111  Pierce 

1  Street,  East  Greenwich,  Rl  02818. 

City  of  Warwick . 

1  City  of  Warwick  Planning  Department,  Warwick  City  Hall  Annex  Building,  Second 

• 

1  Floor,  3275  Post  Road,  Wanwick,  Rl  02886. 

Providence  County,  Rhode  Island  (All  Jurisdictions) 

Docket  No.:  FEMA-B-1258 

City  of  Cranston . . . 

City  Hall,  869  Park  Avenue,  Cranston,  Rl  02910. 

City  of  East  Providence . 

City  Hall,  145  Taunton  Avenue,  East  Providence,  Rl  02914. 

City  of  Pawtucket . 

Department  of  Planning  and  Redevelopment,  175  Main  Street,  Third  Floor,  Paw¬ 
tucket,  Rl  02860. 

City  of  Providence  . 

City  Administration  Building,  444  Westminster  Street,  Fir^t  Floor,  Providence,  Rl 

02903. 

(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright, 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12014  Filed  5-20-13;  8:45  am] 

BILLING  CODE  911(>-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Hazard  Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  Notice; 

SUMMARY:  Flood  hazard  determinations, 
which  may  include  additions  or 
modifications  of  Base  Flood  Elevations 
(BFEs),  base  flood  depths.  Special  Flood 
Hazard  Area  (SFHA)  boundaries  or  zone 


designations,  or  regulatory  floodways  on 
the  Flood  Insurance  Rate  Maps  (FIRMs) 
and  where  applicable,  in  the  supporting 
Flood  Insurance  Study  (FIS)  reports 
have  been  made  final  for  the 
communities  listed  in  the  table  below. 

The  FIRM  and  FIS  report  are  the  basis 
of  the  floodplain  management  measures 
that  a  community  is  required  either  to 
adopt  or  to  show  evidence  of  having  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the  Federal 
Emergency  Management  Agency’s 
(FEMA’s)  National  Flood  Insurance 
Program  (NFIP).  In  addition,  the  FIRM 
and  FIS  report  are  used  by  insurance 
agents  and  others  to  calculate 
appropriate  flood  insurance  premium 
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rates  for  buildings  and  the  contents  of 
those  buildings. 

DATES:  The  effective  date  of  October  2, 
2013  which  has  been  established  for  the 
FIRM  and,  where  applicable,  the 
supporting  FIS  report  showing  the  new 
or  modified  flood  hazard  information 
for  each  community. 
addresses:  The  FIRM,  and  if 
applicable,  the  FIS  report  containing  the 
final  flood  hazard  information  for  each 
community  is  available  for  inspection  at 
the  respective  Community  Map 
Repository  address  listed  in  the  tables 
below  and  will  be  available  online 
through  the  FEMA  Map  Service  Center 
at  w'U'U'.msc.fema.gov  by  the  effective 
date  indicated  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 


Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC' 
20472,  (202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at  ^ 

w'ww.floodmaps. fema.gov/fhm/ 
fmx_main.html. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  new  or  modified 
flood  hazard  information  for  each 
community  listed.  Notification  of  these 
changes  has  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate  , 
Adminstrator  for  Mitigation  has 


resolved  any  appeals  resulting  from  this 
notification. 

This  final  notice  is  issued  in  • 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  part  67. 
FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
new  or  revised  FIRM  and  FIS  report 
available  at  the  address  cited  below  for 
each  community  or  online  through  the 
FEMA  Map  Service  Center  at 
www.mscffema.gov. 

The  flood  hazard  determinations  are 
made  final  in  the  watersheds  and/or 
communities  listed  in  the  table  below. 


Community 

Community  map  repository  address 

City  and  County  of  Broomfield,  Colorado  Docket  No.:  FEMA-B-1266 

City  and  County  of  Broomfield  . 

City  Hall  Engineering  Department,  1  Descombes  Drive,  Broomfield,  CO  80020. 

.  Champaign  County,  Illinois,  and  Incorporated  Areas  Docket  No.:  FEMA-B-1267 

City  of  Champaign . 

City  of  Urbana  . ; . 

Unincorporated  Areas  of  Champaign  County  . 

Village  of  Bondville  . 

Village  of  Broadlands  . 

Village  of  Fisher . 

Village  of  Ivesdale  . . . 

Village  of  Mahomet . 

Village  of  Rantoul  . 

Village  of  Royal  . . 

Village  of  Sadorus  . 

Village  of  Sidney . 

Village  of  St.  Joseph  . 

City  Hall,  102  North  Neil  Street,  Champaign,  IL  61820. 

City  Hall,  400  South  Vine  Street,  Urbana,  IL  61801. 

Champaign  County  Administrative  Building,  1776  East  Washington  Street,  Urbana,  IL 
61802. 

Village  Hall,  102  South  Walnut  Street,  Bondville,  IL  61815. 

Village  Hall,  107  Lincoln  Street,  Broadlands,  IL  61816. 

Village  Office,  100  East  School  Street,  Fisher,  IL  61843. 

Village  Hall,  406  Third  Street,  Ivesdale,  IL  61851. 

Administrative  Offices,  503  East  Main  Street,  Mahomet,  IL  61853. 

Village  Hall,  333  South  Tanner  Street,  Rantoul,  IL  61866. 

Village  Hall,  101  West  Main  Street,  Royal,  IL  61871. 

Village  Hall,  115  West  Market  Street,  Sadorus,  IL  61872. 

Village  Hall,  221  South  David  Street,  Sidney,  IL  61877. 

Village  Hall,  207  East  Lincoln  Street,  St.  Joseph,  IL  61873. 

Allen  County,  Indiana,  and  Incorporated  Areas  Docket  No.:  FEMA-B-1251 

City  of  Woodburn . 

Town  of  Monroeville  . 

Unincorporated  Areas  of  Allen  County . 

Department  of  Planning  Services,  200  East  Berry  Street,  Suite  150,  Fort  Wayne,  IN 
46802. 

Department  of  Planning  Services,  200  East  Berry  Street,  Suite  150,  Fort  Wayne,  IN 
46802. 

Department  of  Planning  Services,  200  East  Berry  Street,  Suite  150,  Fort  Wayne,  IN 
46802. 

Tate  County,  Mississippi 

and  Incorporated  Areas  Docket  No.:  FEMA-B-1250 

City  of  Senatobia  . 

Town  of  Coldwater  . 

Unincorporated  Areas  of  Tate  County  ' . 

City  Hall,  133  North  Front  Street,  Senatobia,  MS  38668. 

Coldwater  Town  Hall,  444  Court  Street,  Senatobia,  MS  38618. 

Tate  County  Courthouse,  201  South  Ward  Street,  Senatobia,  MS  38668. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright, 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12000  Filed  5-20-13;  8:45  am] 

BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1316] 

Changes  in  Flood  Hazard 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  communities 
where  the  addition  or  modification  of 
Base  Flood  Elevations  (BFEs),  base  flood 
depths.  Special  Flood  Hazard  Area 
(SFHA)  boundaries  or  zone 
designations,  or  the  regulatory  floodway 
(hereinafter  referred  to  as  flood  hazard 
determinations),  as  shown  on  the  Flood 
Insurance  Rate  Maps  (FIRMs),  and 
where  applicable,  in  the  supporting 
Flood  Insurance  Study  (FIS)  reports, 
prepared  by  the  Federal  Emergency 
Management  Agency  (FEMA)  for  each 
community,  is  appropriate  because  of 
new  scientific  or  technical  data.  The 
FIRM,  and  where  applicable,  portions  of 
the  FIS  report,  have  been  revised  to 
reflect  these  flood  hazard 
determinations  through  issuance  of  a 
Letter  of  Map  Revision  (LOMR),  in 
accordance  with  Title  44,  Part  65  of  the 
Code  of  Federal  Regulations  (44  CFR 
Part  65).  The  LOMR  will  be  used  by 
insurance  agents  and  others  to  calculate 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  the  contents 


of  those  buildings.  For  rating  purposes, 
the  currently  effective  community 
number  is  shown  in  the  table  below  and 
must  be  used  for  all  new  policies  and 
renewals. 

OATES:  These  flood  hazard 
determinations  will  become  effective  on 
the  dates  listed  in  the  table  below  and 
revise  the  FIRM  panels  and  FIS  report 
in  effect  prior  to  this  determination  for 
the  listed  communities. 

From  the  date  of  the  second 
publication  of  notification  of  these 
changes  in  a  newspaper  of  local 
circulation,  any  person  has  ninety  (90) 
days  in  which  to  request  through  the 
community  that  the  Deputy  Associate 
Administrator  for  Mitigation  reconsider 
the  changes.  The  flood  hazard 
determination  information  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  affected  communities 
are  listed  in  the  table  below.  Revised 
flood  hazard  information  for  each 
community  is  available  for  inspection  at 
both  the  online  location  and  the 
respective  community  map  repository 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  FIRM 
and  FIS  report  for  each  community  are 
accessible  online  through  the  FEMA 
Map  Service  Center  at 
www.msc.fema.gov  for  comparison. 

Submit  comments  and/or  appeals  to 
the  Chief  Executive  Officer  of  the 
community  as  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
www.floodmaps.fema.gov/fhm/ 
fmx_main.html. 

SUPPLEMENTARY  INFORMATION:  The 

specific  flood  hazard  determinations  are 
not  described  for  each  community  in 
this  notice.  However^  the  online 


location  and  local  community  map 
repository  address  where  the  flood 
hazard  determination  information  is 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  of 
flood  hazard  determinations  must  be 
submitted  to  the  Chief  Executive  Officer 
of  the  community  as  listed  in  the  table 
below. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

The  FIRM  and  FIS  report  are  the  basis 
of  the  floodplain  management  measures 
that  the  community  is  required  either  to 
adopt  or  to  show  evidence  of  having  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  flood  hazard  determinations, 
together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
flood  hazard  determinations  are  in 
accordance  with  44  CFR  65.4. 

The  affected  communities  are  listed  in 
the  following  table.  Flood  hazard 
determination  information  for  each 
community  is  available  for  inspection  at 
both  the  online  location  and  the 
respective  community  map  repository 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  FIRM 
and  FIS  report  for  each  community  are 
accessible  online  through  the  FEMA 
Map  Service  Center  at 
w'ww. msc.fema.gov  for  comparison. 


State  and  county 

Location  and 
case  No. 

Chief  executive  officer 
of  community 

Community  map 
repository 

Online  location  of  Letter  of 
map  revision 

Effective  date  of 
modification 

Community 

No. 

Texas:  Tarrant . 

Virginia:. 

City  ot  Fort 

Worth  (12-06- 
3052P). 

The  Honorable  Betsy 

Price,  Mayor,  City  of 

Fort  Worth,  1000 
Throckmorton  Street, 

Fort  Worth,  TX  76102. 

Department  of  T ranspor- 
tation  and  Public 

Works,  1000 
Throckmorton  Street, 

Fort  Worth,  TX  76102. 

http://www.  rampp-team.  com/ 
lomrs.htm. 

June  14,  2013  .... 

480596 

Culpeper  . 

Town  of 

Culpeper  (12- 
03-d844P). 

Mr.  Christopher  D.  Hively, 
Acting  Manager,  Town 
of  Culpeper,  400  South 
Main  Street,  Suite  101, 
Culpeper,  VA  22701 . 

Town  Manager’s  Office, 

400  South  Main  Street, 
Suite  101,  Culpeper, 

VA  22701. 

http://www.rampp-team.com/ 

lomrs.htm. 

June  10.  2013  .... 

510042 

Fauquier . 

Town  of 

Warrenton 
(13-03-0051 P). 

The  Honorable  George  B. 
Fitch,  Mayor,  Town  of 
Warrenton  P.O.  Drawer 
341,  Warrenton,  VA 
20188. 

Town  Hall,  18  Court 

Street,  Warrenton.  VA 
20186. 

http://www.  rampp-team.com/ 
lomrs.htm. 

May  2.  2013 . 

510057 
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State  and  county 

Location  and 
case  No. 

Chief  executive  officer 
of  community 

<•  Community  map 
repository 

Online  location  of  Letter  of 

1  map  revision 

Effective  date  of 
modification 

Community 

No. 

Loudoun  . 

Town  of  Lees¬ 
burg  (13-03- 
041 7P). 

The  Honorable  Kristen  C. 
Umstattd,  Mayor,  Town 
of  Leesburg,  25  West 
Market  Street,  Lees¬ 
burg,  VA  20176. 

Town  Hall,  25  West  Mar¬ 
ket  Street,  Leesburg, 

VA  20176.  ■ 

1  http://www.rampp-team.com/ 

\  lomrs.htm. 

i 

i 

June  27,  2013  .... 

510091 

(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright. 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

|FR  Doc.  2013-12017  Filed  5-20-13:  8:45  am] 

BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Changes  in  Flood  Hazard 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  Notice. 

SUMMARY:  New  or  modified  Base  (1% 
annual-chance)  Flood  Elevations  (BFEs), 
base  flood  depths.  Special  Flood  Hazard 
Area  (SFHA)  boundaries  or  zone 
designations,  and/or  the  regulatory 
floodway  (hereinafter  referred  to  as 
flood  hazard  determinations)  as  shown 
on  the  indicated  Letter  of  Map  Revision 
(LOMR)  for  each  of  the  communities 
listed  in  the  table  below  are  finalized. 
Each  LOMR  revises  the  Flood  Insurance 
Rate  Maps  (FIRMs),  and  in  some  cases 
the  Flood  Insurance  Study  (FIS)  repiorts, 
currently  in  effect  for  the  listed 
communities.  The  flood  hazard 
determinations  modified  by  each  LOMR 
will  be  used  to  calculate  flood  insurance 


premium  rates  for  new  buildings  and 
their  contents. 

DATES:  The  effective  date  for  each 
LOMR  is  indicated  in  the  table  below. 
ADDRESSES:  Each  LOMR  is  available  for 
inspection  at  both  the  respective 
Community  Map  Repository  address 
li.sted  in  the  table  below  and  online 
through  the  FEMA  Map  Service  Center 
at  www.ntsc.fenia.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SVV.,  Washington,  DC 
20472,  (202)  646-4064,  or  (email) 
Luis.Boclriguez3@fenta.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
www.fIoodinaps.fema.gov/fhnt/ 
fmx_main.html. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  flood  hazard 
determinations  as  shown  in  the  LOMRs 
for  each  community  listed  in  the  table 
below.  Notice  of  these  modified  flood 
hazard  determinations  has  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Deputy  Associate  Administrator  for 
Mitigation  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  flood  hazard 
determinations  are  made  pursuant  to 
section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 


For  rating  purpo.ses,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  new  or  modified  flood  hazard 
determinations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  isTequired  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  new  or  modified  flood  hazard 
'determinations,  together  with  the 
floodplain  management  criteria  required 
by  44  CFR  60.3,  are  the  minimum  that 
are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  new  of  modified  flood  hazard 
determinations  are  used  to  meet  the 
floodplain  management  requirements  of 
the  NFIP  and  also  are  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings,  and 
for  the  contents  in  those  buildings.  The 
changes  in  flood  hazard  determinations 
are  in  accordance  with  44  CFR  65.4. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
final  flood  hazard  information  available 
at  the  address  cited  below  for  each 
community  or  online  through  the  FEMA 
Map  Service  Center  at 
www.ntsc.fema.gov. 


State  and  county  | 

Location  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of  modi¬ 
fication 

Community 

No. 

1 

New  Mexico:  | 

Sandoval  (FEMA  1 
Docket  No.:  B- 
1290).  1 

Pennsylvania;  | 

City  of  Rio  Rancho 
(12-06-2669P). 

The  Honorable  Thomas  E.  Swisstack, 
Mayor,  City  of  Rio  Rancho,  3200 
Civic  Center  Circle  Northeast,  Rio 
Rancho,  NM  87144. 

• 

City  Hall,  3200  Civic  Center  Cir¬ 
cle  Northeast,  Rio  Rancho, 
NM  87144. 

March  7,  2013  . 

350146 

Cumberland  | 

(FEMA  Dock-  j 
et  No.;  B- 
1290). 

Borough  of 
Shiremanstown 
(13-03-0052P). 

The  Honorable  James  E.  Reagan, 
Mayor,  Borough  of  Shiremanstown,  1 
Park  Lane,  Shiremanstown,  PA 
17011. 

1  Park  Lane,  Shiremanstown, 
PA  17011. 

March  14,  2013  . 

420369 

Cumberland 
(FEMA  Dock¬ 
et  No.:  B- 
1290). 

Township  of  Hamp¬ 
den  (13-03- 
0052P). 

The  Honorable  Al  Bienstock,  President, 
Hampden  Township  Board  of  Com¬ 
missioners,  230  South  Sporting  Hill 
Road,  Mechanicsburg,  PA  17050. 

Township  of  Hampden,  230 

1  South  Sporting  Hill  Road,  Me¬ 
chanicsburg,  PA  17050. 

1 

March  14,  2013  . 

420360 

Cumberland 
(FEMA  Dock¬ 
et  No.:  B- 
1290). 

Township  of  Lower 
Allen  (13-03- 
0052P). 

The  Honorable  H.  Edward  Black,  Presi¬ 
dent,  Lower  Allen  Township  Board  of 
Commissioners,  2233  Gettysburg 
Road,  Camp  Hill,  PA  17011. 

Township  of  Lower  Allen,  2233 
!  Gettysburg  Road,  Camp  Hill, 
PA  17011, 

March  14,  2013  . 

421016 
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state  and  county 

Location  and  case 

No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of  modi¬ 
fication 

Community 

No. 

Northumberland 
(FEMA  Dock¬ 
et  No.:  B- 
1290). 

Texas: 

Borough  of 
Snydertown  (12- 
03-1 407P). 

The  Honorable  Larry  Wary,  President, 
Borough  of  Snydertown  Council,  36 
South  Main  Street,  Snydertown,  PA 
17877. 

Borough  Building,  36  South 
Main  Street,  Snydertown,  PA 
17877. 

March  1 1 ,  201 3  . 

1 

420742 

Bexar  (FEMA 
Docket  No.: 
B-1290). 

City  of  San  Antonio 
(1 2-06-1 279P). 

The  Honorable  Julian  Castro,  Mayor, 
City  of  San  Antonio,  100  Military 
Plaza,  San  Antonio,  TX  78205. 

Municipal  Plaza,  114  West  ! 
Commerce,  7th  Floor,  San  i 
Antonio,  TX  78205. 

March  7,  2013  . 

480045 

Bexar  (FEMA 
Docket  No.: 
B-1290). 

Unincorporated 
areas  of  Bexar 
County  (12-06- 
2751 P). 

The  Honorable  Nelson  W.  Wolff,  Bexar 
County  Judge,  Paul  Elizondo  Tower, 
101  West  Nueva  Street,  10th  Floor, 
San  Antonio,  TX  78205. 

Bexar  County  Public  Works  De¬ 
partment,  233  North  Pecos- 
La  Trinidad  Street,  Suite  420, 
San  Antonio,  TX  78207. 

March  1,  2013  . 

480035 

Collin  (FEMA 
Docket  No.: 
B-1290). 

City  of  McKinney 
(12-06-1 51 2P). 

The  Honorable  Brian  Loughmiller, 
Mayor,  City  of  McKinney,  222  North 
Tennessee  Street,  McKinney,  TX 
75069. 

222  North  Tennessee  Street, 
McKinney,  TX  75069.  ] 

February  22,  2013  . 

480135 

Dallas  (FEMA 
Docket  No.: 
B-1290). 

City  of  Garland 
(12-06-1648P). 

The  Honorable  Ronald  E.  Jones, 
Mayor,  City  of  Garland,  200  North  5th 
Street,  Garland,  TX  75040. 

800  Main  Street,  Garland,  TX  | 
75040.  1 

1 

March  18,  2013  . . . 

485471 

Dallas  (FEMA 
Docket  No.: 
B-1290). 

City  of  Rowlett  (12- 
06-1 648P). 

The  Honorable  Todd  W.  Gottel,  Mayor, 
City  of  Rowlett.  4000  Main  Street, 
Rowlett,  TX  75088. 

City  Hall,  4000  Main  Street,  1 
Rowlett,  TX  75088.  ! 

i 

March  18,  2013  . 

480185 

Dallas  (FEMA 
Docket  No.: 
B-1290). 

City  of  Sachse  (12- 
06-1 648P). 

The  Honorable  Mike  Felix,  Mayor,  City 
of  Sachse,  3815  Sachse  Road,  Build¬ 
ing  B,  Sachse,  TX  75048. 

Community  Development  De-  | 
partment,  3815  Sachse  Road,  1 
Building  B,  Sachse,  TX 
75048. 

March  18,  2013  . 

480186 

Denton  (FEMA 
Docket  No.: 
B-1290). 

Unincorporated 
areas  of  Denton 
County  (12-06- 
1316P). 

The  Honorable  Mary  Horn,  Denton 
County  Judge,  110  West  Hickory 
Street,  2nd  Floor,  Denton,  TX  76201. 

Denton  County  Government 
Center,  1505  East  McKinney 
Street,  Suite  175,  Denton,  TX 
76209. 

March  18,  2013  . 

1 

480774 

Ellis  (FEMA 
Docket  No.: 
B-1297). 

City  of  Waxahachie 
(12-06-0792P). 

The  Honorable  Buck  Jordan,  Mayor, 
City  of  Waxahachie,  401  South  Rog¬ 
ers  Street,  Waxahachie,  TX  751 65. 

City  Hall,  401  South  Rogers 
Street,  Waxahachie,  TX 
75165. 

1  March  7,  2013  . 

i 

I 

480211 

Harris  (FEMA 
Docket  No.: 
B-1305). 

City  of  Pasadena 
(12-02-3062P). 

The  Honorable  Johnny  Isbell,  Mayor, 
City  of  Pasadena,  1211  Southmore 
Avenue,  Pasadena,  TX  77502. 

Public  Library,  1201  Jeff  Ginn 
Memorial  Drive,  Pasadena, 

.  TX  77502. 

i  March  1,  2013  . 

480307 

Harris  (FEMA 
Docket  No.: 
&-1290). 

City  of  Southside 
Place  (12-06- 
3459P). 

The  Honorable  Pat  L.  Patterson,  Mayor, 
City  of  Southside  Place,  6309  Edioe 
Avenue,  Houston,  TX  77005. 

City  Hall,  6309  Edioe  Avenue, 
Houston,  TX  77005. 

;  March  4,  2013  . 

480312 

Harris  (FEMA 
Docket  No.; 
B-1290). 

City  of  West  Univer¬ 
sity  Place  (12- 
06-3459P). 

The  Honorable  Bob  R.  Fry,  Mayor,  City 
of  West  University  Place,  3800  Uni- 
»  versity  Boulevard,  West  University 
Place,  TX  77005. 

Public  Works  Development 
Services,  3826  Amherst 
Street,  West  University  Place, 
TX  77005. 

j  March  4,  2013  . 

i 

1 

480318 

Harris  (FEMA 
Docket  No.: 
B-1290). 

Unincorporated 
areas  of  Harris 
County  (12-06- 
3003P). 

The  Honorable  Ed  Emmett,  Harris 
County  Judge,  1001  Preston,  Suite 
911,  Houston,  TX  77002. 

Harris  County,  10555  Northwest 
Freeway,  Suite  120,  Houston, 
TX  77092. 

1  March  7,  2013  . 

j 

480287 

Lubbock  (FEMA 
Docket  No.; 
B-1290). 

City  of  Lubbock 
(12-06-1237P). 

The  Honorable  Glen  Robertson,  Mayor, 
City  of  Lubbock,  P.O.  Box  2000,  Lub¬ 
bock,  TX  79457. 

City  Hall,  1625  13th  Street, 
Lubbock,  TX  79401. 

March  7,  2013  . 

480452 

Lubbock  (FEMA 
Docket  No.; 
B-1290). 

Unincorporated 
areas  of  Lubbock 
County  (12-06- 
1237P). 

The  Honorable  Tom  Head,  Lubbock 
County  Judge,  904  Broadway  Street, 
Suite  101,  Lubbock,  TX  79401. 

Lubbock  County  Courthouse, 
904  Broadway  Street.  Lub¬ 
bock,  TX  79401 . 

March  7,  2013  . 

1 

i 

1 

480915 

Tarrant  (FEMA 
Docket  No.; 
B-1297). 

City  of  Fort  Worth 
(12-06-2292P). 

The  Honorable  Betsy  Price,  Mayor,  City 
of  Fort  Worth,  1000  Throckmorton 
Street,  Fort  Worth,  TX  76102. 

1000  Throckmorton  Street,  Fort 
Worth,  TX  76102. 

‘  March  1,  2013  . 

480596 

Wilson  (FEMA 
Docket  No.: 
B-1290). 
Virginia: 

City  of  Floresville 
(12-06-1 541 P). 

The  Honorable  Daniel  M.  Tejada, 
Mayor,  City  of  Floresville,  1120  D 
Street,  Floresville,  TX  781 14. 

City  Hall,  1120  D  Street, 
Floresville,  TX  78114. 

j  February  21,2013  . 

1 

1 

480671 

Augusta  (FEMA 
Docket  No.; 
B-1305). 

City  of  Waynesboro 
(1 2-03-1 604P). 

The  Honorable  Bruce  E.  Allen,  Mayor, 
City  of  Waynesboro,  503  West  Main 
Street,  Suite  210,  Waynesboro,  VA 
22980. 

City  Hall,  Charles  Yancey  Mu¬ 
nicipal  Building,  503  West 
Main  Street,  Waynesboro,  VA 
22980. 

I  March  4,  2013  . 

i 

1  March  4,  2013  . 

515532 

Augusta  (FEMA 
Docket  No.: 
B-1305). 

Unincorporated 
areas  of  Augusta 
County  (12-03- 
1  1604P). 

The  Honorable  Tracy  C.  Pyles,  Jr., 
Chairman,  Augusta  County  Board  of 
Supervisors,  18  Government  Center 
Lane,  Verona,  VA  24482. 

Augusta  County  Community 
Development  Office,  18  Gov¬ 
ernment  Center  Lane, 

Verona,  VA  24482. 

i 

510013 
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(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright. 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12012  Filed  5-20-13;  8:45  am) 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1311] 

Proposed  Flood  Hazard 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

SUMMARY:  Comments  are  requested  on 
proposed  flood  hazard  determinations, 
which  may  include  additions  or 
modifications  of  any  Base  Flood 
Elevation  (BFE),  base  flood  depth, 
Special  Flood  Hazard  Area  (SFHA) 
boundary  or  zone  designation,  or 
regulatory  floodway  on  the  Flood 
Insurance  Rate  Maps  (FIRMs),  and 
where  applicable,  in  the  supporting 
Flood  Insurance  Study  (FIS)  reports  for 
the  communities  listed  in  the  table 
below.  The  purpose  of  this  notice  is  to 
seek  general  information  and  comment 
regarding  the  preliminary  FIRM,  and 
where  applicable,  the  FIS  report  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  has  provided  to  the  affected 
communities.  The  FIRM  and  FIS  report 
are  the  basis  of  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  having  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP).  In  addition, 
the  FIRM  and  FIS  report,  once  effective, 
will  be  used  by  insurance  agents  and  . 


others  to  calculate  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  the  contents  of  those 
buildings. 

DATES:  Comments  are  to  be  submitted 
on  or  before  August  19,  2013. 

ADDRESSES:  The  Preliminary  FIRM,  and 
where  applicable,  the  FIS  report  for 
each  community  are  available  for 
inspection  at  both  the  online  location 
and  the  respective  Community  Map 
Repository  address  listed  in  the  tables 
below.  Additionally,  the  current 
effective  FIRM  and  FIS  report  for  each 
community  are  accessible  online 
through  the  FEMA  Map  Service  Center 
at  www.msc.fema.gov  for  comparison. 

You  may  submit  comments,  identified 
by  Docket  No.  FEMA-B-1311,  to  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-4064,  or  (email) 
Luis.Rodriguez3@fema.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
www.fIoodmaps.fema.gov/fhm/ 
fmx_main.html. 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  flood  hazard 
determinations  for  each  community 
listed  below,  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  flood  hazard 
determinations,  together  with  the 
floodplain  management  criteria  required 
by  44  CFR  60.3,  are  the  minimum  that 
are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 


stricter  requirements  of  its  own  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  flood  hazard  determinations  are 
used  to  meet  the  floodplain 
management  requirements  of  the  NFIP 
and  also  are  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  built  after  the 
FIRM  and  FIS  report  become  effective. 

The  communities  affected  by  the 
flood  hazard  determinations  are 
provided  in  the  tables  below.  Any 
request  for  reconsideration  of  the 
revised  flood  hazard  information  shown 
on  the  Preliminary  FIRM  and  FIS  report 
that  satisfies  the  data  requirements 
outlined  in  44  CFR  67.6(b)  is  considered 
an  appeal.  Comments  unrelated  to  the 
flood  hazard  determinations  also  will  be 
considered  before  the  FIRM  and  FIS 
report  become  effective. 

Use  of  a  Scientific  Resolution  Panel 
(SRP)  is  available  to  comrnunities  in 
support  of  the  appeal  resolution 
process.  SRPs  are  independent  panels  of 
experts  in  hydrology,  hydraulics,  and 
other  pertinent  sciences  established  to 
review  conflicting  scientific  and 
technical  data  and  provide 
recommendations  for  resolution.  Use  of 
the  SRP  only  may  be  exercised  after 
FEMA  and  local  communities  have  been 
engaged  in  a  collaborative  consultation 
process  for  at  least  60  days  without  a 
mutuhlly  acceptable  resolution  of  an 
appeal.  Additional  information 
regarding  the  SRP  process  can  be  found 
online  at  http://floodsrp.org/pdfs/ 
srp_fact_sheet.pdf. 

The  watersheds  and/or  communities 
affected  are  listed  in  the  tables  below. 
The  Preliminary  FIRM,  and  where 
applicable,  FIS  report  for  each 
community  are  available  for  inspection 
at  both  the  online  location  and  the 
respective  Community  Map  Repository 
address  listed  in  the  tables. 
Additionally,  the  current  effective  FIRM 
and  FIS  report  for  each  community  are 
accessible  online  through  the  FEMA 
Map  Service  Center  at 
wn'ix'.msc.fema.gov  for  comparison. 


Community 

Community  Map  Repository  Address 

Modoc  County,  California,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at:  http://www.r9map.org/Pages/ProjectDetailsPage.aspx?choLoco=25&choProj=240 

City  of  Alturas  . 

Unincorporated  Areas  of  Modoc  County . . 

Director  of  Public  Works,  200  West  North  Street,  Alturas,  CA  96101. 

Modoc  County  Planning  Department,  203  West  4th  Street,  Alturas,  CA  96101. 

Poweshiek  County,  Iowa  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online 
Home.aspx 

at:  http://www.starr-team.com/starr/RegionalWorkspaces/Region\/ll/PoweshiekCountylowa/SitePages/ 
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Community 


Unincorporated  Areas  of  Poweshiek  County 


Community  Map  Repository  Address 

Poweshiek  County  Courthouse,  302  East  Main  Street,  Montezuma,  lA  50171. 


Norman  County,  Minnesota,  and  Incorporated  Areas 


Maps  Available  for  Inspection  Online  at;  http://www.starr-team.com/starr/RegionalWorkspaces/RegionV/NormanMN 


City  of  Ada  . . 

City  of  Borup . 

City  of  Halstad  . 

City  of  Hendrum  . 

City  of  Parley  . . 

City  of  Shelly  . ; . 

City  of  Twin  Valley . 

Unincorporated  Areas  of  Norman  County 


15  East  4th  Street,  Ada,  MN  56510. 

1  203  Main  Avenue,  Borup,  MN  56519. 

I  404  5th  Avenue  East,  Halstad,  MN  56548. 

I  308  Main  Street  East,  Hendrum,  MN  56550. 

I  205  Main  Street,  Parley,  MN  56574. 

I  101  West  McKinley  Avenue,  Shelly,  MN  56581 
j  107  2nd  Street  SW,  Twin  Valley,  MN  56584. 

I  16  3rd  Avenue  East,  Ada,  MN  56510. 


Bradford  County,  Pennsylvania  (All  Jurisdictions) 


Maps  Available  for  Inspection  Online  at;  www.rampp-team.com/pa.htm 


Borough  of  Alba .  i  Alba  Borough  Hall,  3536  Minnequa  Main  Road,  Canton,  PA  17724. 

Borough  of  Athens .  Municipal  Building,  2  South  River  Street,  Athens,  PA  18810. 

Borough  of  Burlington .  Bradford  County  Office  of  Planning,  29  Vankuren  Drive,  Suite  1,  Towanda,  PA 

18848. 

Borough  of  Canton  .  i  Borough  Office,  4  North  Center  Street,  Canton,  PA  17724. 

Borough  of  LeRaysville  . i  Borough  Hall,  130  East  Street,  LeRaysville,  PA  18829. 

Borough  of  Monroe .  !  Monroe  Borough  Hall,  149  Dalpiaz  Drive,  Monroeton,  PA  18832. 

Borough  of  New  Albany  .  ,  Borough  Hall,  548  Front  Street,  New  Albany,  PA  18833. 

Borough  of  Rome  . |  Borough  Building,  926  Main  Street,  Rome,  PA  18837. 

Borough  of  Sayre  .  i  Borough  Office,  110  West  Packer  Avenue,  Sayre,  PA  18840. 

Borough  of  South  Waverly  .  j  Borough  Hall,  2523  Pennsylvania  Avenue,  South  Waverly,  PA  18840. 

Borough  of  Sylvania  . ]  Borough  Community  Building,  2152  Sylvania  Road,  Sylvania,  PA  16945. 

Borough  of  Towanda  . .  i  Municipal  Building,  724  Main  Street,  Towanda,  PA  18848. 

Borough  of  Troy .  |  Borough  Office,  49  Elmira  Street,  Troy,  PA  16947. 

Borough  of  Wyalusing  .  i  Borough  Hall,  50  Senate  Street,  Wyalusing,  PA  18853. 

Township  of  Albany  .  |  Township  of  Albany,  817  Dog  Farm  Road,  New  Albany,  PA  18833. 

Township  of  Armenia .  I  Township  of  Armenia,  4J  Stoney  Ledge  Lane,  Troy,  PA  16947. 

Township  of  Asylum  .  1  Asylum  Township  Building,  19981  Route  187,  Towanda,  PA  18848. 

Township  of  Athens  .  j  Athens  Township  Municipal  Building,  45  Herrick  Avenue,  Sayre,  PA  18840. 

Township  of  Burlington  .  I  Burlington  Township  Building,  2030  Weed  Hill  Road,  Towanda,  PA  18848. 

Township  of  Canton  .  |  Township  Building,  2343  Route  414,  Canton,  PA  17724. 

Township  of  Columbia  .  |  Columbia  Township  Maintenance  Building,  4701  Austinville  Road,  Columbia  Cross 

Roads,  PA  16914. 

Township  of  Franklin  ., .  .  ;  Franklin  Township  Building,  403  Creamery  Road,  Monroeton,  PA  18814. 

Township  of  Granville  .  I  Township  of  Granville,  487  Saxton  Hill  Road,  Granville  Summit,  PA  16926. 

Township  of  Herrick .  i  Herrick  Township  Building,  399  Leisure  Lake  Road,  Wyalusing,  PA  18853. 

Township  of  LeRoy . . . : .  j  Township  of  LeRoy,  7854  Southside  Road,  Canton,  PA  17724. 

Township  of  Litchfield  . •....  !  Township  of  Litchfield,  168  Hunsinger  Overlook  Lane,  Athens,  PA  18810. 

Township  of  Monroe . / .  !  Bradford  County  Office  of  Planning,  29  Vankuren  Drive,  Suite  1,  Towanda,  PA 

18848. 


Township  of  North  Towanda 

Township  of  Onweli  . . . 

Township  of  Overton  . 

Township  of  Pike  . 

Township  of  Ridgebury . 

Township  of  Rome  . 

Township  of  Sheshequin  . 

Township  of  Smithfield  . 

Township  of  South  Creek . 

Township  of  Springfield  . 

Township  of  Standing  Stone 

Township  of  Stevens  . 

Township  of  Terry . 

Township  of  Towanda  . 

Township  of  Troy . 

Township  of  Tuscarora . 

Township  of  Ulster . 

Township  of  Warren  . 

Township  of  Wells  . 

Township  of  West  Burlington 

Township  of  Wilmot  . . 

Township  of  Windham  . 

Township  of  Wyalusing  . 

Township  of  Wysox  . 


j  North  Towanda  Township  Office,  477  Reuter  Boulevard,  Towanda,  PA  18848. 

I  Orwell  Township  Hall,  619  South  Hill  Road,  Wyalusing,  PA  18853. 

Township  of  Overton,  80  McGroarty  Lane,  New  Albany,  PA  18833. 

I  Pike  Township  Building,  1514  Haighs  Pond  Road,  Rome,  PA  18837. 

I  Ridgebury  Township  Municipal  Building,  13278  Benwick  Turnpike,  Giliett,  PA  16925. 
j  Rome  Township  Building,  28083  Route  187,  Wysox,  PA  18854. 

I  Sheshequin  Township  Office,  1774  North  Middle  Road,  Ulster,  PA  18850. 

I  Smithfield  Township  Municipal  Building,  48  Factory  Drive,  East  Smithfield,  PA  18817. 

'  Township  of  South  Creek,  35839  Route  14,  Giliett,  PA  16925. 

Springfield  Township  Building,  882  Wood  Road,  Milan,  PA  18831. 

Standing  Stone  Township  Building,  35165  Route  6,  Wysox,  PA  18854. 

Stevens  Township  Building,  4332  Herrickville  Road,  Wyalusing,  PA  18853. 

Terry  Township  Building,  1876  Rienze  Road,  Wyalusing,  PA  18853. 

Township  Office,  44  Chapel  Street,  Towanda,  PA  18848. 

Township  Office,  961  Gulf  Road,  Suite  101,  Troy,  PA  16947. 

Tuscarora  Township  Building,  2298  Underhill  Road,  Laceyville,  PA  18623. 

Municipal  Building,  24071  Route  220,  Ulster,  PA  18850. 

Warren  Township  Municipal  Building,  3  Schoolhouse  Road,  Warren  Center,  PA 
i  18851. 

I  Wells  Township  Building,  1401  Coryland  Park  Road,  Giliett,  PA  16925. 

I  Township  Building,  13028  Route  6,  West  Burlington,  PA  18810. 

Wilmot  Township  Municipal  Building,  4861  Route  187,  Sugar  Run,  PA  18846. 
V\/indham  Township  Building,  38846  Route  187,  Rome,  PA  18837. 

Township  Building,  41908  Route  6,  Wyalusing,  PA  18853. 

Wysox  Township  Building,  1789  Hillside  Drive,  Wysox,  PA  18854. 
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Community  :  I  Community  Map  Repository  Address 


Brown  County,  Texas,  and  Incorporated  Areas 


Maps  Available  for  Inspection  Online  at:  http://www.riskmap6.com/Community.aspx?cid=274&sid=5 


City  of  Bangs  . 

City  of  Blanket  . 

City  of  Brownwood  . 

City  of  Early  . 

Unincorporated  Areas  of  Brown  County 


City  Hall,  109  South  1st  Street,  Bangs,  TX  76823.- 
City  Hall,  719  Main  Street,  Blanket,  TX  76432. 

Engineering  Office,  501  Center  Avenue,  Brownwood,  TX  76804. 

City  Hall,  960  Early  Boulevard,  Early,  TX  76802. 

Brown  County  Building  Inspector’s  Office,  200  South  Broadway  Street,  Suite  332, 
Brownwood,  TX  76801 . ' 


Jackson  County,  Texas,  and  Incorporated  Areas 


Maps  Available  for  Inspection  Online  at:  http://riskmap6.com/Community.aspx?cid=369&sid=5 


City  of  Edna . 

City  of  Ganado  . 

City  of  La  Ward  . 

Unincorporated  Areas  of  Jackson  County 


. .  City  Hall,  126  West  Main  Street,  Edna,  TX  77957. 

.  City  Hall,  112  East  Putnam,  Ganado,  TX  77962. 

.  Fire  Station,  13041  State  Highway  172,  La  Ward,  TX  77970. 

. .  Jackson  County  Department  of  Permitting,  Inspection  and  Floodplain  Administration, 

'  411  North  Wells,  Room  130,  Edna,  TX  77957. 

Matagorda,  Texas,  and  Incorporated  Areas 


Maps  Available  for  Inspection  Online  at:  http://riskmap6.com/ 


City  of  Bay  City . . I  City  Hall,  1901  5th  Street,  Bay  City,  TX  77414. 

City  of  Palacios . i  City  Hall,  31 1  Henderson  Avenue,  Palacios,  tx  77465. 

Unincorporated  Areas  of  Matagorda  County  .  Matagorda  County  Courthouse,  1700  7th  Street,  Bay  City,  TX  77414. 


(Catalog  of  Federal  Domestic  Assistance  No. 
97.022,  “Flood  Insurance.”) 

Roy  E.  Wright, 

Deputy  Associate  Administrator  for 
Mitigation,  Department  of  Homeland 
Security,  Federal  Emergency  Management 
Agency. 

[FR  Doc.  2013-12018  Filed  5-20-13;  8:45  am] 

BILLING  CODE  9110-12-f> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5321-N-05] 

Notice  of  Fund  Availability  (NOFA)  for 
the  Neighborhood  Stabilization 
Program  2  (NSP2)  Under  the  American 
Recovery  and  Reinvestment  Act,  2009: 
Announcement  of  Availability  of 
Updated  Foreclosure  Information 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Development 
and  Planning,  HUD. 

ACTION:  Notice;  announcement  of 
updated  information. 

SUMMARY:  On  May  4,  2009,  HUD  posted 
its  Fiscal  Year  (FY)  2009  NSP2  NOFA. 
This  document  makes  changes  to  the 
NSP2  NOFA  to  allow  NSP2  grantees  to 
use  an  updated  foreclosure  needs  map 
and  associated  needs  index  score  in 
selecting  geographic  target  areas. 

DATES:  Effective  Date:  May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Gimont,  Director,  Office  of 
Block  Grant  Assistance,  Office  of 
Community  Planning  and  Development, 


Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  7286,  Washington,  DC  20410, 
telephone  number  202-708-3587. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal  Relay 
Service  at  800-877-8339.  FAX  inquiries 
may  be  sent  to  Mr.  Gimont  at  202-r401- 
2044.  (Except  for  the  “800”  number, 
these  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  4,  2009,  HUD  posted  its  FY 
2009  NSP2  NOFA  on  the  Grants.Gov 
Web  site  ^  and  on  HUD’s  own  Web  site.^ 
The  NOFA  announced  the  availability 
of  up  to  $1.93  billion  for  HUD’s  FY2009 
NSP2  Program.  The  purpose  of  the 
program  is  to  stabilize  communities  that 
have  suffered  from  foreclosures  and 
abandonment  through  the  purchase  and 
redevelopment  of  foreclosed  and 
abandoned  homes  and  residential 
properties.  NSP2  is  authorized  by  the 
Housing  and  Economic  Recovery  Act 
(Public  Law  110-289)  (HERA),  as 
amended  by  Title  XII  of  Division  A  of 
the  American  Reinvestment  and 
Recovery  Act  of  2009  (Public  Law  111- 
005)  (Recovery  Act). 

The  NSP2  NOFA  requires  grantees  to 
carry  out  NSP2  activities  in  a  HUD- 


’  See  http://www07.grants.gov/search/search.do? 
oppId=4  7326S-mode=  VIEW. 

2  See  http://portaI.hud.gov/hudportal/documents/ 
h  uddoc?id=DOC_14 161  .pdf. 


approved  target  area.  HUD  developed  a 
foreclosure  needs  map  Web  site  to  assist 
grantees  in  selecting  target  areas  that 
meet  the  criteria  for  NSP2  funding.  For 
NSP2,  the  foreclosure  needs  map 
provides  foreclosure-related  needs 
scores  at  the  census  tract  level  and 
grantees  select  one  or  more  census  tracts 
that  have  an  average  combined  index 
score  of  18  or  greater  as  indicated  by  the 
map.  The  needs  scores  were  generated 
with  foreclosure  data  from  2005-2008. 
This  data  is  now  dated  and  in  many 
cases  it  no  longer  reflects  the  foreclosure 
market  in  NSP2  target  areas.  Further, 
HUD  updated  mapping  capabilities  for 
its  Neighborhood  Stabilization  Program 
3  (NSP3),  allowing  NSP3  grantees  to 
draw  the  outline  of  a  targeted 
neighborhood  rather  than  selecting  best- 
fit  census  tracts.  This  method  allows  a 
better  correlation  between  the  data 
provided  and  the  target  geography. 

Updated  Foreclosure  Data  for  Use  by 
NSP2  Grantees 

To  take  advantage  of  the  refreshed 
data  and  improved  maps,  HUD  has 
updated  the  foreclosure  needs  map  with 
more  recent  data  that  combines 
foreclosures,  pre-foreclosures,  real- 
estate-owned,  and  vacant  property 
transactions  in  the  past  18  months. 

From  the  effective  date  of  this  notice 
published  in  today’s  edition  of  the 
Federal  Register,  all  NSP2  grantees 
must  begin  using  the  updated 
foreclosure  needs  map  Web  site  when 
amending  their  currently  approved 
target  areas.  Grantees  may  continue 
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working  in  target  areas  approved  by 
HUD  prior  to  the  effective  date  of  this 
notice,  but  any  amendments  made  to 
NSP2  for  new  target  areas  must  qualify 
based  on  iffformation  from  the  new  data. 

Amendment  to  FY  2009  NSP2  NOFA 

The  FY2009  NSP2  NOFA  posted  on 
May  4,  2009,  under  Docket  No.  FR- 
5321-N-Ol,  as  modified  by  Docket  No. 
FR-5321-O-02,  issued  June  11,  2009,3 
is  amended  by  revising  Paragraph 
II.B.S.b.,  pertaining  to  Geographic  Need 
to  replace  paragraph  b.2.  in  its  entirety 
so  that  paragraph  8.b.  reads  as  follows:  ■ 
b.  For  applicants  proposing  to  carry 
out  NSP2  activities,  the  neighborhoods 
identified  must  meet  one  or  the  other  of 
the  following  requirements  (you  may 
only  select  one  method); 

(1)  The  average  foreclosure  needs 
index  score  for  the  identified  target 
geography  must  be  18  or  greater,  as 
indicated  by  the  index;  or 

(2)  For  any  target  area  change  after 
May  21,  2013,  the  individual  or  average 
combined  index  score  for  all  new  target 
areas  in  the  grantee’s  geography  must  be 
not  less  than  the  lesser  of  17  or  the 
twentieth  percentile  most  needy  score 
in  an  individual  state.  The  scores  for 
target  areas  approved  prior  to  May  21, 
2013  will  not  he  included  in  the  average 
combined  index  score  for  the  new  target 
areas  and  grantees  may  continue  to  use 
NSP2  funds  in  those  prior  approved  ■ 
target  areas. 

Dated:  May  10,  2013. 

Mark  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 
[FR  Doc.  2013-11995  Filed  5-20-13;  8:45  am) 

BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5447-N-02] 

Notice  of  Formula  Allocations  and 
Program  Requirements  for 
Neighborhood  Stabilization  Programs 
1  and  3  (NSP1  and  NSP3)  Formula 
Grants;  Amendment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  allocation  method, 
waivers  granted,  alternative 
requirements  applied,  and  statutory 
program  requirements;  amendment. 

SUMMARY:  On  October  19,  2010,  HUD 
published  a  notice  regarding 
formulation  allocations  made  under  two 
NSP  grant  (formula  grant)  programs — 

^  http :// portal. h  u  d.gov/h  u  dportal/documen  ts/ 
h  uddoc?id=DOC_  141 65.pdf. 


NSPl  and  NSP3.  This  document  makes 
changes  to  the  notice  to  allow  NSPl  and 
require  NSP3  grantees  to  use  an  updated 
foreclosure  needs  map  and  associated 
needs  index  score  in  selecting 
geographic  target  areas. 

DATES:  Effective  Date:  May  21,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Gimont,  Director,  Office  of 
Block  Grant  Assistance,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Room  7286,  Washington,  DC  20410, 
telephone  number  202-708-3587. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal  Relay 
Service  at  800-877-8339.  FAX  inquiries 
may  be  sent  to  Mr.  Gimont  at  202-401- 
2044.  (Except  for  the  “800”  number, 
these  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  19,  2010,  at  75  FR  64322, 
HUD  published  in  the  Federal  Register 
a  notice  pertaining  to  both  NSPl  and 
NSP3  (referred  to  as  the  Unified  Notice), 
which  advised  the  public  of  the 
allocation  formula  and  allocation 
amounts,  the  list  of  grantees,  alternative 
requirements,  and  the  waivers  of 
regulations  granted  to  grantees  under 
Section  2301(b)  of  the  Housing  and 
Economic  i<ecovery  Act  of  2008  (Pub.  L. 
110—289,  approved  July  30,  2008) 
(HERA),  as  amended,  and  an  additional 
allocation  of  funds  provided  under 
Section  1497  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (Pub.  L.  111-203,  approved 
July  21,  2010)  (Dodd-Frank  Act)  for  the 
purpose  of  assisting  in  the 
redevelopment  of  abandoned  and 
foreclosed  homes.  Except  where 
provided  for  otherwise,  these  amounts 
are  distributed  based  on  funding 
formulas  for  such  amounts  established 
by  the  Secretary  in  accordance  with 
HERA. 

HDD’s  notice  pertaining  to  NSPl, 
published  in  the  Federal  Register  on 
October  6,  2008,  at  73  FR  58330,  gave 
NSPl  grantees  the  flexibility  to  carry  out 
activities  in  area(s)  of  greatest  need  as 
defined  by  the  grantee.  The  notice  asked 
grantees  to  describe  in  the  NSPl 
substantial  amendment  to  the  Annual 
Action  Plan  how  the  funds  would  be 
distributed  to  meet  the  requirements  of 
Section  2301(c)(2)  of  HERA.  At  the  time 
of  publication  of  the  NSPl  notice,  HUD 
was  not  able  to  provide  national  data  on 
home  foreclosures  to  assist  grantees  irk 
selecting  NSPl  target  areas.  However, 
HUD  encouraged  NSPl  grantees  to,  use 


publicly  available  data,  if  such  data 
covered  their  communities,  and  to  use 
the  nationwide  data  by  neighborhood 
when  HUD  launched  the  needs  mapping 
tool  in  June  2009. 

HDD’s  Unified  Notice  requires  NSP3 
grantees  to  carry  out  activities  in  a  HUD- 
approved  target  area.  HUD  developed  a 
foreclosure  needs  map  Web  site  to  assist 
grantees  in  selecting  target  areas  that 
meet  the  criteria  for  NSP3  funding. 

NSPl  grantees  were  encouraged  to  use 
the  Web  site  as  they  adjusted  their 
plans.  The  foreclosure  needs  map 
provides  foreclosure-related  needs 
scores  based  on  grantee-selected  target 
geography.  A  grantee  uses  the  tool  to 
draw  the  outline  of  a  targeted 
neighborhood.  When  the  grantee  saves 
its  selection,  the  tool  produces  a  report 
that  indicates  whether  the  selected  area 
meets  the  NSP3  criteria.  The  data  that 
produces  the  needs  scores  is  now  dated 
and  in  many  cases  the  data  no  longer 
reflects  the  effects  of  foreclosures  on  the 
housing  markets  in  NSPl  or  NSP3  target 
areas. 

Updated  Foreclosure  Data  for  Use  by 
NSPl  and  NSP3  Grantees 

HUD  has  updated  this  data  and  it  is 
now  available  for  use  by  NSPl  and 
NSP3  grantees.  The  data  combines 
foreclosures,  pre-foreclosures,  real- 
estate-owned,  and  vacant  property 
transactions  from  March  2011  through 
September  2012. 

For  NSPl  Grantees:  The  updated  data 
is  available  to  NSPl  grantees  for  use  in 
determining  and  designating  areas  of 
greatest  need. 

For  NSP3  Grantees:  From  the  effective 
date  of  this  notice  published  in  today’s 
edition  of  the  Federal  Register,  all  NSP3 
grantees  must  begin  using  the  updated 
foreclosure  needs  map  Web  site  when 
amending  their  currently  approved 
target  areas.  NSP3  grantees  may 
continue  to  work  in  target  areas 
approved  by  HUD  prior  to  the  effective 
date  of  this  Notice,  but  any  amendments 
made  to  select  new  NSP3  target  areas 
from  the  effective  date  of  this  Notice 
must  qualify  based  on  information  from 
the  new  maps  and  data. 

Amendment  to  Unified  Notice 

Paragraph  II.  B.2.a.ii  of  HDD’s  Unified 
Notice,  at  75  FR  64327,  pertaining  to 
contents  of  the  NSP  Action  Plan,  and, 
with  respect  to  subparagraph  ii, 
pertaining  to  the  neighborhood  or 
neighborhoods  identified  by  the  NSP3 
grantee  as  being  the  areas  of  greatest 
need,  is  revised  by  adding  the  following 
undesignated  paragraph: 

Effective  for  any  target  area  change 
after  May  21,  2013,  the  individual  or 
average  combined  index  score  for  all 
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new  target  areas  in  the  grantee’s 
geography  must  he  not  less  than  the 
lesser  of  17  or  the  20th  percentile  most 
needy  score  in  an  individual  state.  The 
scores  for  target  areas  approved  prior  to 
May  21,  2013  will  not  he  included  in 
the  average  combined  index  score  for 
the  new  target  areas  and  grantees  may 
continue  to  use  NSP3  funds  in  those 
prior  approved  target  areas. 

Dated:  .May  10,  2013. 

Mark  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 
|FR  Doc.  2013-11999  Filed  5-20-13;  8:45  am] 

BILLING  CODE  421&-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Safety  and  Environmental 
Enforcement 

[Docket  ID  BSEE-201 3-0001;  0MB  Control 
Number  1014-0010;  134E1700D2 
EEEE500000  ET1SF0000.DAQ000] 

Information  Collection  Activities: 
Decommissioning  Activities,  Proposed 
Collection;  Comment  Request 

action:  60-day  notice. 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Bureau  of  Safety  and 
Environmental  Enforcement  (BSEE)  is 
inviting  comments  on  a  collection  of 
information  that  we  will  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
information  collection  request  (ICR) 
concerns  a  renewal  to  the  paperwork 
requirements  in  the  regulations  under 
Subpart  Q,  Decommissioning  Activities. 
DATES:  You  must  submit  comments  by 
July  22,  2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods  listed 
below. 

•  Electronically:  Go  to  http:// 
www.regulations.gov.  In  the  entry  titled 
Enter  Keyword  or  ID,  enter  BSEE-201 3- 
0001  then  click  search.  Follow  the 
instructions  to  submit  public  comments 
and  view  all  related  materials.  We  will 
post  all  comments. 

•  Email  nicole.mason@bsee.gov.  Mail 
or  hand-carry  comments  to  the 
Department  of  the  Interior;  BSEE; 
Regulations  and  Standards  Branch; 
Attention:  Nicole  Mason;  381  Elden 
Street,  HE3313;  Herndon,  Virginia 
20170-4817.  Please  reference  ICR  1014- 
0010  in  your  comment  and  include  your 
name  and  return  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Mason,  Regulations  and 


Standards  Branch  at  (703)  787-1605  to 
request  additional  information  about 
this  ICR. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  250,  Subpart  Q, 
Decommissioning  Activities. 

OMB  Control  Number:  1014-0010. 

A.bstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations 
necessary  for'the  administration  of  the 
leasing  provisions  of  that  Act  related  to 
mineral  resources  on  the  OCS. 

In  addition  to  the  general  authority  of 
OCSLA,  section  301(a)  of  the  Federal 
Oil  and  Gas  Royalty  Management  Act 
(FOGRMA),  30  U.S.C.  1751(a),  grants 
authority  to  the  Secretary  to  prescribe 
such  rules  and  regulations  as  are 
reasonably  necessary  to  carry  out 
FOGRMA’s  provisions.  While  the 
majority  of  FOGRMA  is  directed  to 
royalty  collection  and  enforcement, 
some  provisions  apply  to  offshore 
operations.  For  example,  section 
109(c)(2)  and  (d)(1),  30  U.S.C.  1719(c)(2) 
and  (d)(1),  impose  substantial  civil 
penalties  for  failure  to  permit  lawful 
inspections  and  for  knowing  or  willful 
preparation  or  submission  of  false, 
inaccurate,  or  misleading  reports, 
records,  or  other  information.  The 
Secretary  has  delegated  some  of  the 
authority  under  FOGRMA  to  BSEE. 

The  Independent  Offices 
Appropriations  Act  (31  U.S.C.  9701),  the 
Omnibus  Appropriations  Bill  (Pub.  L. 
104-133,  110  Stat.  1321,  April  26, 

1996),  and  OMB  Circular  A-25, 
authorize  Federal  agencies  to  recover 
the  full  cost  of  services  that  confer 
special  benefits.  Applications  for 
permits  to  drill  and  modification 
approvals  are  subject  to  cost  recovery, 
and  BSEE  regulations  specify  service 
fees  for  these  requests. 

This  authority  and  responsibility  are 
among  those  delegated  BSEE.  The 
regulations  at  30  CFR  250,  subpart  Q, 
concern  decommissioning  of  platforms, 
wells,  and  pipelines,  as  well  as  site 
clearance  and  platform  removal  and  are 
the  subject  of  this  collection.  This 
request  also  covers  the  related  Notices 
to  Lessees  and  Operators  (NTLs)  that 
BSEE  issues  to  clarify,  supplement,  or 
provide  additional  guidance  on  some 
aspects  of  our  regulations. 

Regulations  at  30  CFR  250,  Subpart  Q, 
implement  these  statutory  requirements. 
We  use  the  information  for  the 
following  reasons: 

•  To  determine  the  necessity  for 
allowing  a  well  to  be  temporarily 
abendoned,  the  lessee/operator  must 


demonstrate  that  there  is  a  reason  for 
not  permanently  abandoning  the  well, 
and  the  temporary  abandonment  will 
not  constitute  a  significant  threat  to 
fishing,  navigation,  or  other  u?es  of  the 
seabed.  We  use  the  information  and 
documentation  to  verify  that  the  lessee 
is  diligently  pursuing  the  final 
disposition  of  the  well,  and  the  lessee 
has  performed  the  temporary  plugging 
of  the  wellbore. 

•  The  information  submitted  in  initial 
decommissioning  plans  in  the  Alaska 
and  Pacific  OCS  Regions  will  permit 
BSEE  to  become  involved  on  the  ground 
floor  planning  of  platform  removals 
anticipated  to  occur  in  these  OCS 
regions. 

•  Site  clearance  and  platform  or 
pipeline  removal  information  ensures 
that  all  objects  (wellheads,  platforms, 
etc.)  installed  on  the  OCS  are  properly 
removed  using  procedures  that  will 
protect  marine  life  and  the  environment 
during  removal  operations,  and  the  site 
cleared  so  as  not  to  conflict  with  or 
harm  other  uses  of  the  OCS. 

•  Decommissioning  a  pipeline  in 
place  is  needed  to  ensure  that  it  will  not 
constitute  a  hazard  to  navigation  and 
commercial  fishing  operations,  unduly 
interfere  with  other  uses  of  the  OCS,  or 
have  adverse  environmental  effects. 

•  The  information  is  necessary  to 
verify  that  decommissioning  activities 
comply  with  approved  applications  and 
procedures  and  are  satisfactorily 
completed. 

We  will  protect  information  from 
resporfdents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2)  and  under 
regulations  at  30  CFR  250.197,  Data  and 
information  to  be  made  available  to  the 
public  or  for  limited  inspection.  No 
items  of  a  sensitive  nature  are  collected. 
Responses  are  mandatory. 

Frequency:  On  occasion. 

Description  of  Respondents:  Potential 
respondents  comprise  Federal  oil,  gas, 
or  sulphur  lessees  and/or  operators. 

Estimated  Reporting  and 
Recordkeeping  Hour  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  19,613 
hours.  The  following  chart  details  the 
individual  components  and  respective 
hour  burden  estimates  of  this  ICR.  In 
calculating  the  burdens,  we  assumed 
that  respondents  perform  certain 
requirements  in  the  normal  course  o^ 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 
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Citation  30  CFR  250  Sub¬ 
part  Q 


Reporting  requirement 


General 


1700  thru  1754  . 

1703;  1704  . 

1704(g);  1707(d);  1712; 
1715;  1716;  1717; 
1721(a).  (d),  (f).  (g); 
1722(a),  (b),  (d);  1723(b); 
1743(a). 

1705  . 


1705(e)(2)(ii) 
1706(a) . 

1706(f)(4)  ... 
1707(a)(2)  .. 

1707(b)(2)  .. 
1707(b)(2)  .. 

1707(f)  . 

1707(f)  . 

1707(g)  . 


1707(h)(1)  ... 
1707(h)(1)(ii) 
1707(h)(2)(ii) 

1708(a),  (b)  . 


1708(a) 
1709  ... 


General  departure  and  alternative  compliance  requests  not  specifically  covered 
elsewhere  in  subpart  Q  regulations. 

Request  approval  for  decommissioning . 

Submit  form  BSEE-0124  to  plug  wells;  provide  subsequent  report;  request  alter¬ 
nate  depth  departure;  request  procedure  to  protect  obstructions  above  seafloor; 
report  within  30  days,  results  of  trawling;  certify  area  cleared  of  obstructions;  re¬ 
move  casing  stub  or  mud  line  suspension  equipment  and  subsea  protective  cov¬ 
ering;  other  departures;  and  all  supporting  or  additional  information  ’required. 

Submit  a  description  of  your  Blowout  Preventer  (BOP)  and  its  components;  sche¬ 
matic  drawings;  independent  third  party  verification  and  all  supporting  information 
(evidence  showing  appropriate  licenses,  has  expertise/experience  necessary  to 
perform  required  verifications,  etc.)  with  your  Application  for  Permit  to  Modify 
(APM). 

Allow  BSEE  access  to  witness  testing,  inspections,  and  information  verification.  No¬ 
tify  District  Manager  at  least  72  hours  prior  to  shearing  ram  tests. 

Request  approval  of  well  abandonment  operations;  procedures  indicating  how  the 
annular  preventer  will  be  utilized  and  how  pressure  limitations  will  be  applied  dur¬ 
ing  each  mode  of  pressure  control,  with  your  APM. 

Request  approval  of  the  District  Manager  to  conduct  operations  without  downhole 
check  values;  describe  procedures/equipment  in  APM. 

Request  approval  from  District  Manager  to  test  all  BOP  system  components  to 
rated  working  pressure;  annular  BOP  less  than  70  percent  rated  working  pres¬ 
sure. 

State  reason  for  postponing  test  in  operations  logs . 

Request  approval  from  District  Manager  for  alternate  test  frequencies  if  condition/ 
BOP  warrant.  ' 

Request  alternative  method  to  record  test  pressures  . 

Record  test  pressures  during  BOP  and  coiled  tubing  on  a  pressure  chart  or  w/dig- 
ital  recorder;  certify  charts  are  correct. 

Record  or  reference  in  operations  log  all  pertinent  information  listed  in  this  require¬ 
ment;  make  all  documents  pertaining  to  BOP  tests,  actuations  and  inspections 
available  for  BSEE  review  at  facility  for  duration  of  well  abandonment  activity;  re¬ 
tain  all  records  for  2  years  at  a  location  conveniently  available  for  the  District 
Manager. 

Submit  test  procedures  with  your  APM  for  District  Manager  approval  . 

Document  all  ROV  intervention  test  results;  make  available  to  BSEE  upon  request 

Document  all  autoshear  and  deadman  function  test  results;  make  available  to 
BSEE  upon  request. 

Document  BOP  inspection  and  maintenance  procedures  used;  record  results  of 
BOP  inspections  and  maintenance  actions;  maintain  records  for  2  years  or  longer 
if  directed  by  BSEE;  make  available  to  BSEE  upon  request. 

Request  alternative  method  to  inspect  marine  risers  . . 

Request  approval  from  the  District  Manager  to  displace  kill-weight  fluids  in  an  un¬ 
balanced  state;  submit  detailed  written  procedures  with  your  APM. 


Hour  burden 


3. 

Burden  included  below. 
Burden  covered  under 
1014-0018. 


15. 

0.25. 

0.25. 

1. 

0.25. 

0.25. 

0.25. 

0.25. 

1. 

0.5. 


1. 

0.5. 

0.25. 

1. 


0.25. 

2. 


Permanently  Plugging  Wells 


1711  . 

1712(f),  (g);  1721(h) . 

1712(g);  1721(h)  . 

1713  . 

Required  data  if  permanently  plugging  a  well.  Requirement  not  considered  Informa¬ 
tion  Collection  under  5  CFR  1320.3(h)(9). 

Submit  with  your  APM,  archaeological  apd  sensitive  biological  features;  profes¬ 
sional  engineer  certification. 

Submit  evidence  from  the  Registered  Professional  Engineer/firm  of  the  well  aban¬ 
donment  design  and  procedures;  plugs  in  the  annuli  meet  requirements  of 
§250.1715;  2  independent  barriers  etc;  has  the  expertise  and  experience  nec¬ 
essary  to  perform  the  verification(s),  submit  with  the  APM. 

Notify  BSEE  48  hours  before  beginning  operations  to  permanently  plug  a  well  . 

0. 

Burden  covered  under 
1014-0018. 

1. 

0.5. 

Temporary  Abandoned  Wells 

1721(e);  1722(e),  (h)(1); 

Identify  and  report  subsea  wellheads,  casing  stubs,  or  other  obstructions;  mark 

U.S.  Coast  Guard  require- 

1741(c). 

wells  protected  by  a  dome;  mark  location  to  be  cleared  as  navigation  hazard. 

ments. 

1722(c),  (g)(2)  . 

Notify  BSEE  within  5  days  if  trawl  does  not  pass  over  protective  device  or  causes 
damages  to  it;  or  if  inspection  reveals  casing  stub  or  mud  line  suspension  is  no 
longer  protected. 

1. 

1722(f),  (g)(3)  ....: . 

Submit  annual  report  on  plans  for  re-entry  to  complete  or  permanently  abandon  the 
well  and  inspection  report. 

2.5. 

1722(h)  . 

Request  waiver  of  trawling  test . 

2. 

Removing  Platforms  and  Other  Facilities 

1726;  1704(a) . .  I  Submit  initial  decommissioning  application  in  the  Pacific  and  Alaska  OCS  Regions,  i  20. 
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Citation  30  CFR  250  Sub¬ 
part  Q 

Reporting  requirement  •  ! 

Hour  burden 

1 

1725;  1727;  1728;  1730;  j 

Submit  final  application  and  appropriate  data  to  remove  platform  or  other  subsea 

22. 

1704(b). 

facility  structures  (including  alternate  depth  departure)  or  approval  to  maintain,  to 
conduct  other  operations,  or  to  convert  to  artificial  reef. 

$4,342  fee. 

1725(e) . 

Notify  BSEE  48  hours  before  beginning  removal  of  platform  and  other  facilities . 

0.5. 

1729;  1704(c)  . 

Submit  post  platform  or  other  facility  removal  report;  supporting  documentation; 

9. 

signed  statements,  etc. 

1731(c)  . 

Request  deferral  of  facility  removal  subject  to  RUE  issued  under  30  CFR  556  . 

1. 

Site  Clearance  for  Wells,  Platforms,  and  Other  Facilities 


1740;  1741(g) .  j 

Request  approval  to  use  alternative  methods  of  well  site,  platform,  or  other  facility 
clearance;  contact  pipeline  owner/operator  before  trawling  to  determine  its  condi- 
,  tion. 

Verify  permanently  plugged  well,  platform,  or  other  facility  removal  site  cleared  of 

15. 

1743(b);  1704(f)  . 

5. 

1  obstructions;  supporting  documentation;  and  submit  certification  letter. 

Pipeline  Decommissioning 


1750;  1751;  1752;  1754; 

Submit  application  to  decommission  pipeline  in  place  or  remove  pipeline  (Lease 

10. 

1704(d). 

Term  (L/T)  or  Right-of-Way  (ROW)). 

$1 ,059  L/T  decommission 
fee. 

$2,012  ROW  decommission 

1753;  1704(e) . 

Submit  post  pipeline  decommissioning  report  . 

fee. 

3. 

Estimated  Beporting  and 
Recordkeeping  Non-Hour  Cost  Burden: 
VVe  have  identified  three  non-hour 
paperwork  cost  burdens  for  this 
collection.  Respondents  pay  cost 
recovery  fees  when  removing  a  platform 
or  other  facility  under  §  250.1727  for 
$4,342,  or  for  decommissioning  a 
pipeline  under  §  250.1751(a) — L/T  for 
$1,059  or  a  ROW  for  $2,012.  The  fees 
are  required  to  recover  the  Federal 
Government’s  processing  costs,  and  we 
have  not  identified  any  others.  We 
estimate  a  total  reporting  non-hour  cost 
burden  of  $1,677,782  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  “.  .  .  to  provide 
notice  .  .  .  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  .  .  .”.  Agencies 
mu.st  specifically  solicit  comments  to: 
(a)  evaluate  whether  the  collection  is 
necessary  or  useful;  (b)  evaluate  the 
accuracy  of  the  burden  of  the  proposed 
collection  of  information;  (c)  enhance 
the  quality,  usefulness,  and  clarity  of 
the  information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
technology. 


Agencies  must  also  estimate  the  non¬ 
hour  paperwork  cost  burdens  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Therefore,  if  you  have  other  than  hour 
burden  costs  to  generate,  maintain,  and 
disclose  this  information,  you  should 
comment  and  provide  your  total  capital 
and  startup  cost  components  or  annual  ‘ 
operation,  maintenance,  and  purchase 
of  service  components.  For  further 
information  on  this  burden,  refer  to  5 
CF’R  1320.3(b)(1)  and  (2),  or  contact  the 
Bureau  representative  listed  previously 
in  this  notice. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Procedures:  Before 
including  your  address,  phone  number, 
email  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
yoUr  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

BSEE  Information  Collection 
Clearance  Officer:  Cheryl  Blundon  (703) 
787-1607. 


Dated:  May  14,  2013. 

Robert  W.  Middleton, 

Deputy  Chief,  Office  of  Offshore  Regulatory 
Programs. 

IFR  Doc.  2013-120.')0  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4310&ndashVH-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R6-ES-201 3-N1 1 3;  601 20-1 1 1 3- 
0000-C2] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Draft  Revised  Supplement 
to  the  Grizzly  Bear  Recovery  Plan; 
Extension  of  Public  Comment  Period 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability;  extension 
of  comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  are  extending 
the  public  comment  period  for  a  Draft 
Revi.sed  Supplement  to  the  Grizzly  Bear 
Recovery  Plan  in  the  greater 
Yellowstone  area.  If  you  have 
previously  submitted  comments,  please 
do  not  re.submit  them,  because  we  have 
already  incorporated  them  in  the  pnblic 
record  and  will  fully  consider  them  in 
our  final  Supplement. 

DATES:  Written  comments  must  be 
submitted  by  June  20,  2013. 

ADDRESSES:  Send  comments  by  U.S. 
mail  to  Chris  Servheen,  U.S.  Fish  and 
Wildlife  Service,  University  Hall — 
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Room  309,  Missoula,  MT  59812,  or  via 
email  to  FerretSHA@fws.gov.  An 
electronic  copy  of  the  draft  Revised 
Supplement  to  the  Grizzly  Bear 
Recovery  Plan  is  available  at  http:// 
www.fws.gov/mountain-prairie/species/ 
mammals/grizzly/ 
yellowstoneindex.html. 

If  you  do  not  have  access  to  the  Web 
site,  you  may  request  hard  copies  by 
telephone  at  (406)  243-4903  or  by  letter 
to  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Servheen, -Grizzly  Bear  Recovery 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  (406)  243-4903. 

SUPPLEMENTARY  INFORMATION:  On  March 
22,  2013  we  published  a  Federal 
Register  notice  (78  FR  17708) 
announcing  the  availability  of  a  draft 
Revised  Supplement  to  the  Grizzly  Bear 
Recovery  Plan.  This  supplement 
proposes  to  revise  the  demographic 
recovery  criteria  for  the  Yellowstone 
Ecosystem.  We  are  providing  the  public 
more  time  to  review  these  documents  by 
extending  the  public  comment  period 
for  another  30  days  in  response  to  a 
request  from  Earthju.stice,  on  behalf  of 
Defenders  of  Wildlife,  the  Greater 
Yellowstone  Coalition,  the  Natural 
Resources  Defense  Council,  and  the 
Sierra  Club.  For  information  on  where 
to  view  the  documents  and  how  to 
submit  comments,  please  see  the 
ADDRESSES  section  above. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  may  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority 

We  provide  this  notice  under  section 
4(0  of  the  Endangered  Species  Act  (16 
U.S.C.  1531  et  seq.)  and  its 
implementing  regulations  (50  CFR  17.1 
et  seq.)  and  the  National  Environmental 
Policy  Act  (NEPA)  (42  U.S.C.  4371  et 
seq.)  and  its  implementing  regulations 
(40  CFR  1500  et  seq.) 

Dated;  May  9,  2013. 

Matt  Hogan, 

Acting  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  2()13-120.'il  Filed  .'5-20-13;  8:45  ami 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLC0956000  LI  4200000.  BJOOOO] 

Notice  of  Filing  of  Plats  of  Survey; 
Colorado 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Filing  of  Plats  of 
Survey;  Colorado 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Colorado  State 
Office  is  publishing  this  notice  to 
inform  the  public  of  the  official  filing  of 
the  survey  plat  listed  below.  The  plat 
will  be  available  for  viewing  at  http:// 
wix’w.glorecords.  him  .gov. 

DATES:  The  plat  described  in  this  notice 
was  filed  on  May  13,  2013. 

ADDRESSES:  BLM  Colorado  State  Office, 
Cadastral  Survey,  2850  Youngfield 
Street,  Lakewood,  CO  8021.5-7093. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Bloom,  Chief  Cada.stral  Surveyor 
for  Colorado,  (303)  239-3856. 

Persons  who  use  a 

telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
.normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  .seven  days  a 
week,  to  leave  a  message  or  question 
with  the  above  individual.  You  will 
receive  a  reply  during  normal  busine.ss 
hours. 

SUPPLEMENTARY  INFORMATION:  The 

supplemental  plat  of  section  32  in 
Township  12  South,  Range  90  West, 
Sixth  Principal  Meridian,  Colorado,  was 
accepted  on  May  7,  2013,  and  filed  on 
May  13,  2013. 

Randy  Bloom, 

Chief  Cadastral  Surx'eyor  for  Colorado. 

IFR  Doc.  2013-12052  Filed  5-20-13;  8:45  am) 

BILLING  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-MWR-CR-12046;  PPMWUGRROO, 
PPMRSCR1Y.CU0000) 

Information  Collection  Request  Sent  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval;  National 
Underground  Railroad  Network  to 
Freedom  Program 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice;  request  for  comments. 


SUMMARY:  We  (National  Park  Service) 
have  sent  an  Information  Collection 
Request  (ICR)  to  OMB  for  review  and 
approval.  We  summarize  the  ICR  below 
and  describe  the  nature  of  the  collection 
and  the  estimated  burden  and  cost.  This 
information  collection  is  scheduled  to 
expire  on  May  31,  2013.  We  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
However,  under  OMB  regulations,  we 
may  continue  to  conduct  or  sponsor  this 
information  collection  while  it  is 
pending  at  OMB. 

DATES:  You  must  submit  comments  on 
or  before  June  20.  2013. 

ADDRESSES:  Send  your  comments  and 
suggestions  on  this  information 
collection  to  the  Desk  Officer  for  the 
Department  of  the  Interior  at  OMB- 
OIRA  at  (202)  395-5806  (fax)  or 
OIRA_Submission@omb.eop.gov 
(email).  Plea.se  provide  a  copy  of  your 
comments  to  Madonna  L.  Baucum, 
Information  Collection  Clearance 
Officer,  National  Park  Service,  1201  I 
Street  NW.,  MS  1237,  Washington,  DC 
20005  (mail);  or 

madonna_baucum@nps.gov  (email).  • 
Please  include  “1024-0232”  in  the 
subject  line  of  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT;  To 

request  additional  information  about 
this  ICR,  contact  Diane  Miller,  National 
Manager,  National  Underground 
Railroad  Network  to  F'reedom  Program, 
National  Park  Service,  Midwest 
Regional  Office,  601  Riverfront  Drive, 
Omaha,  Nebraska  68102;  via  fax  at  (402) 
661-1982;  or  via  email  at 
diane_mHler@nps.gov.  You  may  review 
the  I{]R  online  at  http:// 
www.reginfo.gov.  Follow  the 
instructions  to  review  Department  of  the 
Interior  collections  under  review  by 
OMB. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  1024-0232. 

T/t/e;  National  Underground  Railroad 
Network  to  Freedom  Brogram. 

Serx'ice  Form  Number(s):  None. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Description  of  Respondents: 
Individuals;  busine.sses;  nonprofit 
organizations;  and  Federal,  State,  tribal, 
and  local  governments. 

Respondent’s  Obligation:  Recjuired  to 
obtain  or  retain  a  benefit. 

Frequency  of  Collection:  On  occasion. 
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Activity 

Number  of 
respondents 

Number  of 
responses 

Completion  time 
per 

response 

(hours) 

Total  annyal 
burden  hours 

Network  Applications  . 

35 

35 

25 

875 

Partner  Requests . . 

2 

2 

.5 

1 

Totals  . 

37 

37 

26 

876 

Estimated  Annual  Nonbour  Burden 
Cost:  None. 

Abstract:  Public  Law  105-203 
(National  Underground  Railroad 
Network  to  Freedom  Act  of  1998) 
authorizes  the  Secretary  of  the  Interior 
to  establish  the  Network  to  Freedom 
(Network).  The  Network  is  a  collection 
of  sites,  facilities,  and  programs,  both 
governmental  and  nongovernmental, 
around  the  United  States.  All  entities 
must  have  a  verifiable  association  with 
the  historic  Underground  Railroad 
movement.  The  National  Park  Service 
administers  the  National  Underground 
Railroad  Network  to  Freedom  Program. 
The  program  coordinates  preservation 
and  education  efforts  Nationwide  and 
integrates  local  historical  places, 
museums,  and  interpretive  programs 
associated  with  the  Underground 
Railroad  into  a  mosaic  of  community, 
regional,  and  national  stories. 

Individuals;  businesses; 
organizations;  State,  tribal  and  local 
governments;  and  Federal  agencies  that 
want  to  join  the  Network  must  complete 
an  application  form.  The  application 
and  instructions  are  available  on  our 
Web  site  at  http://www.nps.gov/ 
subjects/ ugrr/ index.htm.  Respondents 
must  (1)  verify  associations  and 
characteristics  through  descriptive  texts 
that^e  the  result  of  historical  research 
and  (2)  submit  supporting 
documentation;  e.g.,  copies  of  rare 
documents,  photographs,  and  maps. 
Much  of  the  information  is  submitted  in 
electronic  format,  but,  at  the  present 
time,  there  is  no  automated  way  to 
gather  all  of  the  required  information. 
We  use  the  information  collected  to 
determine  eligibility  to  become  part  of 
the  Network. 

In  reviewing  this  IC  for  renewal,  we 
discovered  an  information  collection 
requirement  not  previously  approved  by 
OMB.  One  of  the  principal  components 
of  the  Network  to  Freedom  Program  is 
to  validate  the  efforts  of  local  and 
regional  organizations,  and  to  make  it 
easier  for  them  to  share  expertise  and 
communicate  with  us  and  each  other. 
The  vehicle  through  which  this  can 
happen  is  for  these  local  entities  to 
become  Network  Partners.  Partners  of 
the  Network  to  Freedom  Program  work 
alongside  and  often  in  cooperation  with 


us  to  fulfill  the  program’s  mission. 
Prospective  partners  must  submit  a 
letter  with  the  following  information: 

•  Name  and  address  of  the  agency, 
company  or  organization; 

•  Name,  address,  and  phone,  fax,  and 
email  information  of  principal  contact; 

•  Abstract  not  to  exceed  200  words 
describing  the  partner’s  activity  or 
mission  statement:  and 

•  Brief  description  of  the  entity’s 
association  to  the  Underground 
Railroad. 

Comments:  On  November  16,  2012, 
we  published  in  the  Federal  Register 
(77  FR  68817)  a  notice  of  our  intent  to 
request  that  OMB  renew  approval  for 
this  information  collection.  In  that 
notice,  we  solicited  comments  for  60 
days,  ending  on  January  15,  2013.  We 
did  not  receive  any  comments  in 
response  to  that  notice. 

We  again  invite  comments  concerning  . 
this  information  collection  on: 

•  Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility; 

•  The  accuracy  of  our  estimate  of  the 
burden  for  this  collection  of 
information: 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Comments  that  you  submit  in 
response  to  this  notice  are  a  matter  of 
public  record.  Before  including  your 
address,  phone  number,  email  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment,  including  your  personal 
identifying  information,  may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  OMB  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  it  will  be  done. 

Dated:  May  15,  2013. 

Madonna  L.  Baucum, 

Information  Collection  Clearance  Officer, 
National  Park  Service. 

(FR  Doc.  2013-12075  Filed  5-20-13;  8:45  am) 
BILUNG  CODE  4310-EH-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-858] 

Certain  Devices  With  Secure 
Communication  Capabilities, 
Components  Thereof,  and  Products 
Containing  Same;  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Denying  Respondent’s 
Motion  for  Sanctions  and  Granting 
Complainants’  Motion  To  Terminate 
the  Investigation  in  its  Entirety; 
Termination  of  Investigation 

AGENCY;  U.S.  Internatienal  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (“ID”) 
(Order  No.  20)  of  the  presiding 
administrative  law  judge  (“ALJ”) 
denying  respondent’s  motion  for 
sanctions  and  granting  complainants’ 
motion  to  terminate  the  above- 
referenced  investigation  in  its  entirety. 
The  investigation  is  terminated  in  its 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jia 

Chen,  Office  of  the  General  Counsel, 

U.S.  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC 
20436,  telephone  (202)  708-4737. 

Copies  of  non-confidential  documents 
filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
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on  October  22,  2012,  based  on  a 
complaint  filed  by  VirnetX,  Inc. 
(“VirnetX”)  of  Zephyr  Cove,  Nevada 
and  Science  Applications  International 
Corporation  (“SAIC”)  of  Mclean, 

Virginia  (collectively,  “Complainants”). 
77  FR  64,546  (Oct.  22,  2012).  The 
complaint  alleges  violations  of  section 
337  of  the  Tariff  Act  of  1930,  as 
amended,  19  U.S.C.  1337,  by  reason  of 
infringement  of  certain  claims  of  U.S. 
Patent  No.  8,051,181(“the  ’181  patent”). 
The  complaint  further  alleges  the 
existence  of  a  domestic  industry.  The 
notice  of  investigation  named  Apple 
Inc.  (“Apple”)  of  Cupertino,  California 
as  the  sole  respondent. 

On  March  4,  2013,  Complainants  filed 
a  motion  seeking  to  terminate  the 
investigation  in  its  entirety  based  upon 
withdrawal  of  the  complaint  so  that 
Complainants  may  focus  on  their 
district  court  litigation.  Apple  opposed 
the  motion  in  part  on  March  14,  2013. 
On  March  26,  2013,  Apple  filed  a 
related  motion  seeking  sanctions  against 
complainants.  On  April  15,  2013,  Apple 
withdrew  its  sanctions  motion  with 
respect  to  SAIC. 

On  January  22,  2013,  the  ALJ  issued 
the  subject  ID  denying  Apple’s  motion 
for  sanctions  and  granting 
Complainants’  motion  to  terminate  the 
investigation  in  its  entirety.  The  ALJ 
found  that  no  extraordinary 
circumstances  prevent  Complainants’ 
withdrawal  of  the  complaint  and  that 
termination  would  be  in  the  public 
interest.  No  petitions  for  review  were 
filed. 

The  Commission  has  determined  not 
to  review  the  subject  ID. 

The  authority  for  the  Commfssion’s 
determination  is  contained  in  Section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
sections  210.4  and  210.42  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  210.4  &  210.42). 

By  order  of  the  Commission. 

Issued:  May  15,  2013. 

Lisa  R.  Barton, 

Acting  Secretary  to  the  Commission. 

[FR  Doc.  2013-11997  Filed  5-20-13:  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

[0MB  Number  1122-NEW] 

Agency  Information  Collection 
Activities:  New  Collection;  Survey  of 
Supervised  Visitation  and  Safe 
Exchange  Programs  Grantees  and 
Partners 

ACTION:  60-Day  Notice. 


The  Department  of  Justice,  Office  on 
Violence  Against  Women  (OVW)  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  encouraged  and  will  be 
accepted  for  “sixty  days”  until  July  22, 
2013.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  concerning  this 
information  collection  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DOJ  Desk  Officer.  The  best 
way  to  ensure  your  comments  are 
received  is  to  email  them  to 
oira_submission@omb.eop.gov  or  fax 
them  to  202-395-7285.  All  comments 
should  reference  the  8  digit  OMB 
number  for  the  collection  or  the  title  of 
the  collection.  If  you  have  questions 
concerning  the  collection,  please  Cathy 
Poston,  Office  on  Violence  Against 
Women,  at  202-514-5430. 

Written  comments  and  sugge.stions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Survey  of  Supervised  Visitation  and 
Safe  Exchange  Program  Grantees  and 
Partners. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  1122-XXXX. 


U.S.  Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The,  affected  public  includes 
the  approximately  past  and  current  800 
Safe  Havens:  Supervised  Visitation  and 
Safe  Exchange  Grant  Program 
(Supervised  Visitation  Program) 
grantees  and  their  current  and  former 
grant  partners.  The  Supervised 
Visitation  Program  provides  an 
opportunity  for  communities  to  support 
the  supervised  visitation  and  safe 
exchange  of  children  in  situations 
involving  domestic  violence,  dating 
violence,  child  abuse,  sexual  assault,  or 
stalking. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  approximately  800  respondents 
(approximately  past  and  current  800 
Supervised  Visitation  Program  grantees 
and  their  current  and  former  grant 
partners)  approximately  30  minutes  to 
complete  the  survey.  The  survey  will 
include  10  questions  that  will  address 
demographics  of  families  served,  type  of 

.  grant,  significant  outcomes  for  their 
community,  and  succe.sses  and 
challenges  experienced  either  under  the 
grant  program  or  in  general.  Most  of  the 
questions  will  be  multiple  choice  or 
involve  a  rating  scale  while  a  few  will 
include  narrative  responses. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

The  total  annual  hour  burden  to  ' 
complete  the  data  collection  forms  is 
400  hours,  that  is  approximately  800 
respondents  with  an  estimated 
completion  time  for  the  form  being  30 
minutes. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Glearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Gonstitution 
Square,  145  N  Street  NE.,  Washington, 
DC  20530. 

Dated:  May  15.  2013. 

Jerri  Murray, 

Department  Clearance  Officer forPRA, 
United  States  Department  of  Justice. 

|FR  Doc.  2013-12021  Filed  .5-20-13:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Prohibited 
Transaction  Class  Exemption  88-59, 
Residential  Mortgage  Financing 
Arrangements  Involving  Employee 
Benefit  Plans 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  submitting  the  Employee 
Benefits  Security  Administration 
(EBSA)  sponsored  information 
collection  request  (ICR)  titled, 

“Prohibited  Transaction  Class 
Exemption  88-59,  Residential  Mortgage 
Financing  Arrangements  Involving 
Employee  Benefit  Plans,”  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  approval  for  continued  use 
without  change,  in  accordance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.). 

DATES:  Submit  comments  on  or  before 
June  20,  2013. 

ADDRESSES:  A  copy  of  this  ICR  with 
applicable  supporting  documentation; 
including  a  description  of  the  likely 
respondents,  proposed  frequency  of 
response,  and  estimated  total  burden 
may  be  obtained  free  of  charge  firom  the 
RegInfo.gov  Web  site,  http:// 
www.reginfo.gov/pubIic/do/PRAMain, 
on  the  day  following  publication  of  this 
notiqe  or  by  contacting  Michel  Smyth  by 
telephone  at  202-693-4129  (this  is  not 
.  a  toll-free  number)  or  sending  an  email 
to  DOL_PRA_PUBLIC@doI.gov. 

Submit  comments  about  this  request 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  DOL-EBSA,  Office  of 
Management  and  Budget,  Room  10235, 
725  17th  Street  NW.,  Washington,  DC 
20503,  Fax:  202-395-6881  (this  is  not  a 
toll-free  number),  email: 
OIRA_submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION:  Contact 
Michel  Smyth  by  telephone  at  202-693- 
4129  (this  is  not  a  toll-free  number)  or 
by  email  at  DOL_PRA_PUBLIC@doI.gov. 

Authority:  44  U.S.C.  3507(a)(1)(D). 
SUPPLEMENTARY  INFORMATION:  The 
Prohibited  Transaction  Class  Exemption 
applicable  to  residential  mortgage 
financing  arrangements  involving 
employee  benefit  plans  (PTE  88-59) 
permits  an  employee  benefit  plan  to 
enter  into  specified  transactions 
involving  residential  mortgage  loans 
I  with  parties  in  interest  without  violating 

I  the  prohibited  transaction  provisions  of 

I  the  Employee  Retirement  Income 


Security  Act  of  1974,  provided  that  plan 
meets  specified  conditions.  Among 
other  conditions,  the  plan  must 
maintain  records  pertaining  to  covered 
transactions  for  the  duration  of  the  loan 
and  must  make  the  records  available 
upon  request  to  plan  trustees, 
investment  managers,  participants  and 
beneficiaries,  and  DOL  and  Internal 
Revenue  Service  agents. 

This  information  collection  is  subject 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  sponsor  a  collection 
of  information,  and  the  public  is 
generally  not  required  to  respond  to  an 
information  collection,  unless  it  is 
approved  by  the  OMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Control  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law,  no  person  shall  generally  be  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
display  a  valid  Control  Number.  See  5 
CFR  1320.5(a)  and  1320.6.  The  DOL 
obtains  OMB  approval  for  this 
information  collection  under  Control 
Number  1210-0095.  OMB  authorization 
for  an  ICR  cannot  be  for  more  than  three 
(3)  years  without  renewal,  and  the 
current  approval  for  this  collection  is 
scheduled  to  expire  on  May  31,  2013. 
The  DOL  seeks  OMB  to  extend  PRA 
authorization  for  this  information 
collection  for  three  (3)  more  years 
without  any  change  to  existing 
requirements.  It  should  be  noted  that 
existing  information  collection 
requirements  submitted  to  the  OMB 
receive  a  month-to-month  extension 
while  they  undergo  review.  For 
additional  information,  see  the  related 
notice  published  in  the  Federal  Register 
on  November  27,  2012  (77  FR  70828). 

Interested  parties  are  encouraged  to 
send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  appropriate 
consideration,  comments  should 
mention  OMB  Control  Number  1210- 
0095.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clcurity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  DOL-EBSA. 

Title  of  Collection:  Prohibited 
Transaction  Class  Exemption  88-59, 
Residential  Mortgage  Financing 
Arrangements  Involving  Employee 
Benefit  Plans. 

OMB  Control  Number:  1210-0095. 

Affected  Public:  Private  Sector — 
businesses  or  other  for-profits  and  not- 
for-profit  institutions. 

Total  Estimated  Number  of 
Respondents:  2,187. 

Total  Estimated  Number  of 
Responses:  10,936. 

Total  Estimated  Annual  Burden 
Hours:  911. 

Total  Estimated  Annual  Other  Costs 
Burden:  $0. 

Dated:  May  13,  2013. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

[FR  Doc.  2013-12022  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Notification  of  Employee  Rights  Under 
Federal  Labor  Laws 

action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  submitting  the  Office  of  Labor- 
Management  Standards  (OLMS) 
sponsored  information  collection 
request  (ICR)  titled,  “Notification  of 
Employee  Rights  under  Federal  Labor 
Laws,”  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
for  continued  use  without  change  in 
accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3501  et  seq.). 

DATES:  Submit  comments  on  or  before 
June  20,  2013. 

ADDRESSES:  A  copy  of  this  ICR  with 
applicable  supporting  documentation; 
including  a  description  of  the  likely 
respondents,  proposed  frequency  of 
response,  and  estimated  total  burden 
may  be  obtained  free  of  charge  from  the 
RegInfo.gov  Web  site,  http:// 
www.reginfo.gov/public/do/PRAMain, 
on  the  day  following  publication  of  this 
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notice  or  by  contacting  Michel  Smyth  by 
telephone  at  202-693-4129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
to  DOL_PRA_PUBLIC@doI.gov. 

Submit  comments  about  this  request 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  DOL-OLMS,  Office  of 
Management  and  Budget,  Room  10235^ 
725  17th  Street  NW.,  Washington,  DC 
20503,  Fax;  202-395-6881  (this  is  not  a 
toll-free  number),  email; 
OIRA_submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michel  Smyth  by  telephone  at  202-693- 
4129  (this  is  not  a  toll-free  number)  or 
by  email  at  DOL_PRA_PUBLIC@doI.gov. 

Authority:  44  U.S.C.  3507(a)(1)(D). 
SUPPLEMENTARY  INFORMATION:  President 
Barack  Obama  signed  Executive  Order 
13496  (E.O.  13496)  on  January  30,  2009, 
requiring  certain  Government 
contractors  and  subcontractors  to  post 
notices  informing  their  employees  of 
their  rights  as  employees  under  Federal 
labor  laws.  Regulations  29  CFR  471.11 
provides  for  DOL  to  accept  a  written 
complaint  alleging  that  a  contractor 
doing  business  with  the  Federal 
government  has  failed  to  post  the  notice 
required  by  E.O.  13496.  The  section 
establishes  that  no  special  complaint 
form  is  required;  however,  a  complaint 
must  be  in  writing.  In  addition,  the 
complaint  must  contain  certain 
information,  including  the  name, 
address,  and  telephone  number  of  the 
person  submitting  the  complaint  and 
the  name  and  address  of  the  Federal 
contractor  alleged  to  have  violated  the 
rule.  The  section  also  establishes  that  a 
written  complaint  may  be  submitted  to 
either  the  Office  of  Federal  Contract 
Compliance  Programs  or  OEMS. 

This  information  collection  is  subject 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  sponsor  a  collection 
of  information,  and  the  public  is 
generally  not  required  to  respond  to  an 
information  collection,  unless  it  is 
approved  by  the  OMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Control  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law,  no  person  shall  generally  be  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
display  a  valid  Control  Number.  See  5 
CFR  1320.5(a)  and  1320.6.  The  DOL 
obtains  OMB  approval  for  this 
information  collection  under  Control 
Number  1245-0004.  OMB  authorization 
for  an  ICR  cannot  be  for  more  than  three 
(3)  years  without  renewal,  and  the 
current  approval  for  this  collection  is 
scheduled  to  expire  on  May  31,  2013. 
The  DOL  seeks  OMB  to  extend  PRA 
authorization  for  this  information 


collection  for  three  (3)  more  years 
without  any  change  to  existing 
requirements.  It  should  be  noted  that 
existing  information  collection 
requirements  submitted  to  the  OMB 
receive  a  month-to-month  extension 
while  they  undergo  review.  For 
additional  information,  see  the  related 
notice  published  in  the  Federal  Register 
on  February  25,  2013  (78  FR  12798). 

Interested  parties  are  encouraged  to 
send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  appropriate 
consideration,  comments  should 
mention  OMB  Control  Number  1245- 
0004.  The  OMB  is  particularly 
interested  in  comments  that; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  DOL-OLMS. 

Title  of  Collection:  Notification  of 
Employee  Rights  under  Federal  Labor 
Laws. 

OMB  Control  Number:  1245-0003. 

Affected  Public:  Individuals  or 
households. 

Total  Estimated  Number  of 
Respondents:  25. 

Total  Estimated  Number  of 
Responses:  25. 

Total  Estimated  Annual  Burden 
Hours:  32. 

Total  Estimated  Annual  Other  Costs 
Burden:  $13. 

Dated:  May  14,  2013. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

[FR  Doc.  2013-11981  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4510-CP-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Labor  Affairs  Council  of  the  United 
States-Colombia  Trade  Promotion 
Agreement;  Notice  of  Public  Session 
Meeting 

agency:  Internati»nal  Labor  Affairs 
Bureau  (ILAB),  U.S.  Department  of 
Labor. 

ACTION:  Notice  of  Public  Session 
Meeting,  Rescheduled  for  June  5,  2013. 

SUMMARY:  Pursuant  to  Article  17.5  of  the 
U.S. -Colombia  Trade  Promotion 
Agreement  (TPA),  the  International 
Labor  Affairs  Bureau  (ILAB)  of  the  U.S. 
Department  of  Labor  gives  notice  of  the 
public  session  of  the  meeting  of  the 
Labor  Affairs  Council  (“Council”  or 
“LAC”).  The  LAC  public  session  has 
been  re.scheduled  and  will  be  held  the 
morning  of  June  5,  2013.  The  purpose  of 
the  public  session  is  to  provide  an 
opportunity  for  the  Council  to  meet 
with  the  public  to  discuss  matters 
related  to  the  implementation  of 
Chapter  17  (the  Labor  Chapter)  of  the 
U.S. -Colombia  TPA,  including  activities 
of  the  Labor  Cooperation  Mechanism 
.  established  under  Article  17.6  of  the 
TPA. 

DATES:  The  LAC  public  session  will  be 
held  on  Wedne.sday,  June  5,  2013,  from 
10:30  a.m.  to  12:30  p.m.  DOL  requests 
those  interested  in  attending  provide 
their  name,  title,  and  any  organizational 
affiliation  to  Ryan  Carrington,  Office  of 
Trade  and  Labor  Affairs,  ILAB,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  S-5303, 
Washington,  DC  20210;  phone  (202) 
693-4873;  fax  (202)  693-4851  (this  is 
not  a  toll  free  number);  email 
[carrington.ryan@doI.gov)  by  Tuesday, 
May  28,  2013. 

ADDRESSES:  The  LAC  will  meet  at  the 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Exact  room  information  will 
be  provided  upon  arrival. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Carrington,  Office  of  Trade  and 
Labor  Affairs,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  Room 
S-5303,  Washington,  DC  20210;  phone 
(202)  693-4873; 

carrington.ryan@dol.gov.  Individuals 
with  disabilities  wishing  to  attend  the 
meeting  should  contact  Mr.  Carrington 
no  later  than  May  28,  2013,  to  obtain 
appropriate  accommodations. 
SUPPLEMENTARY  INFORMATION:  The  LAC 
meeting  is  open  to  the  public  on  a  first- 
come,  first-served  basis,  as  seating  is 
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limited.  Attendees  must  present  valid 
identification  and  will  be  subject  to 
security  screening  to  access  the 
Department  of  Labor  for  the  meeting. 

Agenda:  Agenda  items  will  include  a 
presentation  by  the  Council  on  the 
discussions  held  during  the  ministerial 
LAC  meeting,  and  an  opportunity  for 
questions  from  the  public  on  matters 
related  to  the  implementation  of  the 
Labor  Chapter  of  the  U.S.-Colombia 
TPA. 

Public  Participation:  The  LAC  will 
receive  oral  comments  and  questions  on 
the  agenda  listed  above  from  the 
audience  during  the  meeting.  The 
Department  of  Labor  is  also  open  to 
written  comments  or  questions, 
submitted  to  Ryan  Carrington  at  the 
address  listed  above,  by  May  28,  2013. 
Such  written  submissions  will  be 
provided  to  Council  members  and  will 
be  included  in  the  record  of  the 
meeting. 

Signed  at  Washington,  DC,  the  14th  day  of 
May  2013. 

Carol  Pier, 

Acting  Deputy  Undersecretary,  Bureau  of 
International  Labor  A  ffairs. 

[FR  Dot.  2013-12026  Filed  5-20-13;  8:45  am) 

BILLING  CODE  4S10-28-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Fees  for  Testing,  Evaluation,  and 
Approval  of  Mining  Products 

agency:  Mine  Safety  and  Health 
Administration,  Labor,’ 

ACTION:  Notice. 


SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  using  new 
authority  to  collect  fees  for  services 
performed  under  30  CFR  parts  6  through 
36.  Section  1503  of  the  Consolidated 
and  Further  Continuing  Appropriations 
Act  of  2013  (Pub.  L.  113-6)  contains 
new  authority  for  30  CFR  part  5,  Fees  for 
testing,  evaluation,  and  approval  of 
mining  products;  it  allows  MSHA  to 
collect  fees  up  to  S2',499,000  for  the  • 
testing,  evaluation,  and  approval  of 
certain  mining  equipment.  MSHA  is 
continuing  to  collect  these  fees  for  2013 
as  calculated  according  to  existing  30 
CFR  part  5. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  F.  Triebsch,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  at  triebsch.george@doI.gov 
(email):  202-693-9440  (voice);  or  202- 
693-9441  (facsimile).  (These  are  not 
toll-free  numbers.) 


Dated:  May  16,  2013. 

Joseph  A.  Main, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

[FR  Doc.  2013-12078  Filed  5-17-13;  11:15  am] 

BILLING  CODE  4510-43-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Draft  2013  Report  to  Congress  on  the 
Benefits  and  Costs  of  Federal 
Regulations  and  Unfunded  Mandates 
on  State,  Local,  and  Tribal  Entities 

AGENCY:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  requests  comments 
on  its  Draft  2013  Report  to  Congress  on 
the  Benefits  and  Costs  of  Federal 
Regulations,  available  at:  http:// 

WWW. whitehouse.gov/oinh/ 
in foreg  regpo!  reports  congress/.  The 
Draft  Report  is  divided  into  three 
chapters.  Chapter  1  examines  the 
benefits  and  costs  of  major  Federal 
regulations  issued  in  fiscal  year  2012 
and  summarizes  the  benefits  and  costs 
of  major  regulations  issued  between 
October  2002  and  September  2012.  It 
also  discusses  regulatory  impacts  on 
State,  local,  and  tribal  governments, 
small  business,  wages,  and'economic 
growth.  Chapter  II  offers 
recommendations  for  regulatory  reform. 
Chapter  III  summarizes  agency 
compliance  with  the  Unfunded 
Mandates  Reform  Act. 

OMB  requests  that  comments  be 
submitted  electronically  to  OMB  by  July 
31,  2013  through  www.regulations.gov. 
DATES:  To  ensure  consideration  of 
comments  as  OMB  prepares  this  Draft 
Report  for  submission  to  Congress, 
comments  must  be  in  writing  and 
received  by  July  31,  2013. 

ADDRESSES:  Submit  comments  by  one  of 
the  following  methods: 

•  www.regulations.gov:  Direct 
comments  to  Docket  ID  OMB-2010- 
0008. 

•  Fax:  (202)  395-7285. 

•  Mail:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attn:  Mabel 
Echols,  NEOB,  Room  10202,  725  17th 
Street  NW.,  Washington,  DC  20503.  To 
ensure  that  your  comments  are  received, 
we  recommend  that  comments  on  this 
draft  report  be  electronically  submitted. 

All  comments  and  recommendation.s 
submitted  in  response  to  this  notice  will 
be  made  available  to  the  public. 


including  by  posting  them  on  OMB’s 
Web  site.  For  this  reason,  please  do  not 
include  in  your  comments  information 
of  a  confidential  nature,  such  as 
sensitive  personal  information  or 
proprietary  information.  The 
v^.'ww. regulations. gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  OMB  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
For  further  information,  contact:  Mabel 
Echols,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  NEOB,  Room 
10202,  725  17th  Street  NW., 

Washington,  DC  20503.  Telephone: 

(202)  395-3741. 

SUPPLEMENTARY  INFORMATION:  Congress 
directed  the  Office  of  Management  and 
Budget  (OMB)  to  prepare  an  annual 
Report  to  Congress  on  the  Costs  and 
Benefits  of  Federal  Regulations. 
Specifically,  Section  624  of  the  FY  2001 
Treasury  and  General  Government 
Appropriations  Act,  also  known  as  the 
“Regulatory  Right-to-Know  Act,”  (the 
Act)  requires  OMB  to  submit  a  report  on 
the  costs  and  benefits  of  Federal 
regulations  together  with 
recommendations  for  reform.  The  Act 
states  that  the  report  should  contain 
estimates  of  the  costs  and  benefits  of 
regulations  in  the  aggregate,  by  agency 
and  agency  program,  and  by  major  rule, 
as  well  as  an  analysis  of  impacts  of 
Federal  regulation  on  State,  local,  and 
tribal  governments,  small  businesses, 
wages,  and  economic  growth.  The  Act 
also  states  that  the  report  should  be 
subject  to  notice  and  comment  and  peer 
review. 

Dominic  ).  Mancini, 

Acting  Administrator,  Office  of  Information 
and  Regulatory  Affairs. 

[FR  Doc.  2013-11984  Filed  5-20-13;  8:45  ani[ 

BILLING  CODE  3110-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  Physics;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  NSF  Site  Visit  Review  of  the 
National  Superconducting  Cyclotron 
Laboratory,  #1208. 

Date  and  Time:  June  18,  2013 — 8:00  a.m. 
to  6:00  p.m.;  June  19,  2013 — 8:30  a.m.  to  1:00 
p.m. 

Place:  Michigan  State  University;  East 
Lansing,  MI. 

Type  of  Meeting:  Partial  Closed. 


Federal  Register/ Vol.  78,  No.  98/Tuesday,  May  21,  2013/Notices 


29781 


'  Contact  Person:  Dr.  Gail  Dodge,  Program 
Director  for  Nuclear  Physics;  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  292- 
8958. 

Purpose  of  Meeting:  Annual  Site  Visit  as 
per  the  terms  of  the  Laboratory’s  Five-year 
Cooperative  Agreement. 

Agenda 

June  18,  2013 

8:00  a.m.-10:15  a.m.  Closed — Executive 
Session,  Laboratory,  Operations, 
Upgrades  and  Commissioning  Overview 
10:15  a.m.-ll:15  a.m.  Open — Accelerator 
Physics  Research,  and  Resean;h, 
Education  and  Mentoring  Overview 
11:15  a.m. -11:45  a.m.  Closed — Executive 
Session 

12:00  p.m.-12:45  p.m.  Open — Meet  with 
President  and  Provost 
12:45  p.m.-l:00  p.m.  Closed — Executive 
Session 

1:00  p.m.-3:00  p.m.  Open — ReA3, 

A.strophysics,  GRETINA,  MoNA  Decay 
Studies,  BECOLA,  and  LEBIT 
3:00  p.m.-3:40  p.m.  Open — Meet  with 
Students  and  Postdocs 
3:40  p.m.-5:00  p.m.  Open — Tour 
5:00  p.m.-6:00  p.m.  Closed — Executive 
Session 

June  19.  2013 

8:30  a.m.-l:00  p.m.  Closed — Executive 
Session  and  Report  Writing 
Reason  for  Closing:  The  work  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under 
(4)  and  (6)  of  5  U.S.C.  552b(c),  the 
Government  in  the  Sunshine  Act. 

Dated:  May  15,  2013. 

Susanne  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  2013-11996  Filed  5-20-13;  8:45  am] 
BILLING  CODE  7555-01-P 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Tuesday,  June 
4, 2013 

PLACE:  NTSB  Conference  Center,  429 
L’Enfant  Plaza  SW.,  Washington,  DC 
20594. 

STATUS:  The  one  item  is  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

8492  Safety  Study — Characteristics  of 
Single-Unit  Truck  Accidents 
Resulting  in  Injuries  and  Deaths 
News  Media  Contact:  Telephone: 
(202)  314-aiOO. 

The  press  and  public  may  enter  the 
NTSB  Conference  Center  one  hour  prior 
to  the  meeting  for  set  up  and  seating. 


Individuals  requesting  reasonable 
accommodations  should  contact 
Rochelle  Hall  at  (202)  314-8305  or  by 
email  at  RocheIIe.HalI@ntsb.gov  by 
Friday,  May  31,  2013. 

The  public  may  view  the  meeting  via 
a  live  or  archived  webcast  by  accessing 
a  link  under  “News  &  Events”  on  the 
NTSB  home  page  at  wivw'. ntsh.gov. 

Schedule  updates  including  weather- 
related  cancellations  are  also  available 
at  www.ntsb.gov. 

FOR  MORE  INFORMATION  CONTACT:  Candi 
Bing,  (202)  314-8403  or  by  email  at 
bingc@ntsb.gov. 

FOR  MEDIA  INFORMATION  CONTACT:  Keith 
Holloway,  at  (202)  314-8100  or  by  email 
at  bolIowk@ntsb.gov. 

Dated;  Friday,  May  17,  2013. 

Candi  R.  Bing, 

Federal  Register  Liaison  Officer. 

|FR  Dor.  201.3-12194  Filed  .5-17-13;  4:15  pml 
BILLING  CODE  7533-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Atomic  Safety  and  Licensing  Board 

[Docket  No.  52-033-COL;  ASLBP  No. 
09-880-05-COL-BD01  ] 

Before  Administrative  Judges:  Ronald 
M.  Spritzer,  Chairman,  Dr.  Anthony  J. 
Baratta,  Dr.  Randall  J.  Charbeneau;  In 
the  Matter  of  Detroit  Edison  Company 
(Fermi  Nuclear  Power  Plant,  Unit  3); 
Notice  of  Hearing  (Notice  of 
Evidentiary  Hearing  and  Opportunity 
To  Provide  Oral  and  Written  Limited 
Appearance  Statements) 

May  15,  2013. 

Pursuant  to  10  CFR  2.312,  the  Atomic 
Safety  and  Licensing  Board  hereby 
provides  notice  that  it  will  convene  an 
evidentiary  session  to  receive  testimony 
and  exhibits  in  the  contested  portion  of 
this  proceeding.  In  addition,  the  Board 
gives  notice  that,  in  accordance  with  10 
CFR  2.31 5(al,  it  will  entertain  oral  and 
written  limited  appearance  statements 
from  members  of  the  public  in 
connection  with  this  proceeding. 

A.  Matters  To  Be  Considered 

This  combined  license  (“COL”) 
contested  proceeding  involves  the 
application  of  DTE  Electric  Company 
(formerly  the  Detroit  Edison  Company) 
(“Applicant”)  under  10  CFR  part  52, 
Subpart  C,  to  construct  and  to  operate 
a  GE-Hitachi  Economic  Simplified 
Boiling  Water  Reactor  (“ESBWR”), 
designated  Unit  3,  on  its  existing  Fermi 


nuclear  facility  site  in  Monroe  County, 
Michigan.! 

This  evidentiary  hearing  will  consider 
two  contentions. 

/.  Contention  8 

Contention  8,  as  restated  by  the 
Board,  alleges  that 

the  ER  fails  to  adequately  assess  [Fermi  Unit 
ll’s  irnpac:Ui  on  the  eastern  fox  snake  and  to 
consider  alternatives  that  would  reduce  or 
eliminate  those  impacts.^ 

a.  Contention  2.5  (Including  Subparts 
A6-B) 

Contention  15,  as  restated  by  the 
Board,  alleges  that 

Detroit  Edison  (DTE)  failed  to  comply  with 
Appendix  B  to  10  C.F.R  Part  50  to 
establish  and  implement  its  own  quality 
assurance  (QA)  program  when  it  entered  into 
a  contract  with  Black  and  Veatch  (B&V)  for 
the  conduct  of  safety-related  combined 
license  (fXlL)  application  activities  and  to 
retain  overall  control  of  safety-related 
activities  performed  by  B&V.  This  violation 
began  in  March  2007  and  continued  through 
at  least  February  2008.  Further,  DTE  failed  to 
complete  internal  audits  of  QA  programmatic 
areas  implemented  for  the  Fermi  3  COL 
Application,  and  DTE  also  has  failed  to 
document  trending  of  corrective  actions  to 
identify  recurring  conditions  adverse  to 
quality  since  the  beginning  of  the  Fermi  Unit 
3  project  in  March  2007. 

Contention  15A: 

These  deficiencies  adversely  impact  the 
quality  of  the  .safety  related  design 
information  in  the  FSAR  that  is  based  on 
B&V’s  tests,  investigations,  or  other  safety- 
related  activities.  Because  the  NRC  may  base 
its  licensing  decision  on  safety-related  design 
information  in  the  FSAR  only  if  it  has 
reasonable  assurance  of  the  quality  of  that 
information,  it  may  not  lawfully  issue  the 
COL  until  the  deficiencies  have  been 
adequately  corrected  by  the  Applicant,  or 
until  the  Applicant  demonstrates  that  the 
deficiencies  do  not  affect  the  quality  of 
safety-related  design  information  in  the 
FSAR. 

Contention  15B: 

Although  DTE  claims  that  in  February 
2008  it  adopted  a  QA  program  that  conforms 
to  Appendix  B,  DTE  has  failed  to  implement 
that  program  in  the  manner  required  to 
properly  oversee  the  safety-related  design 
activities  of  B&V.  This  demonstrates  an 
ongoing  lack  of  commitment  on  the  part  of 
DTE’s  management  to  compliance  with  NRC 
QA  regulations.  The  NRC  cannot  support  a 
finding  of  reasonable  assurance  that  the 
plant,  as  built,  can  and  will  be  operated 


'  Letter  from  Jack  M.  Davis,  DTE,  to  NRC,  Detroit 
Edison  Company  Submittal  of  a  Combined  License 
Application  for  Fermi  3  (NRC  Project  No.  757) 
(Sept.  18,  2008)  (ADAMS  Accession  No. 
ML082730763). 

2  See  Detroit  Edison  Co.  (Fermi  Nuclear  Power 
Plant,  Unit  3),  LBP-09-16,  70  NRC  227,  286  affd, 
CLl-09-22,  70  NRC  932  (2009). 
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without  endangering  the  public  health  and 
safety  until  DTE  provides  satisfactory  proof 
of  a  fully-implemented  QA  program  that  will 
govern  the  design,  construction,  and 
operation  of  Fermi  Unit  3  in  conformity  with 
all  relevant  NRC  regulations.^ 

B.  Date,  Time,  and  Location  for 
Evidentiary  Hearing 

The  evidentiary  hearing  will 
commence  at  9:30  a.m.,  Eastern  Daylight 
Time  (EDT)  on  Wednesday,  October  30, 
2013,  and  continue  through  Friday, 
November  1,  2013,  if  necessary,  in  the 
Monroe  County  Courthouse’s  Board 
Meeting  Room,  125  East  Second  Street, 
Monroe,  MI  48161. 

Members  of  the  public  and 
representatives  of  the  media  are 
welcome  to  attend  and  observe  this 
evidentiary  hearing.  However,  signs, 
banners,  posters,  and  displays  are 
prohibited  in  accordance  with  NRC 
policy.'* 

All  individuals  attending  the 
evidentiary  hearing  are  advised  that 
security  measures  will  be  employed  at 
the  entrance  to  the  facility.  As  such,  all 
individuals  attending  the  evidentiary 
hearing  should  bring  at  least  one  form 
of  government  issued  photo 
identification,  refrain  from  bringing  any 
unnecessary  hand-carried  items  that 
might  need  to  be  examined 
individually,  and  allow  sufficient  time 
for  security  screening. 

C.  Date,  Time,  and  Location  of  Oral 
Limited  Appearance  Statement 
Sessions 

Two  oral  limited  appearance 
statement  sessions  regarding  this 
evidentiary  hearing  proceeding  will  be 
held  Tuesday,  October  29,  2013,  from 
1:00  p.m.  to  3:00  p.m.  EDT  (first  limited 
appearance  session),  and  from  7:00  p.m. 
to  8:30  p.m.  (second  limited  appearance 
session)  at  Monroe  County  Community 
College,  La-Z-Boy  Center,  Meyer 
Theater,  1555  S.  Raisinville  Road, 
Monroe,  MI  48161. 

Members  of  the  public  and 
representatives  of  the  media  are 
welcome  to  attend,  observe,  and 
participate  in  these  oral  limited 
appearance  statement  sessions,  as 
outlined  below.  As  required  by  NRC 
policy,  signs,  banners,  posters,  and 
displays  not  larger  than  18"  x  18"  will 
be  permitted  at  the  oral  limited 
appearance  statement  session,  but  may 
not  be  waved  or  held  over  one’s  head. 
Any  sign,  banner,  poster  or  display 


3  See  Detroit  Edison  Co.  {Fermi  Nuclear  Power 
Plant,  Unit  3),  LBP-10-9,  71  NRC  493,  510-11 
(2010). 

*  See  Procedures  for  Providing  Security  Support 
for  NRC  Public  Meetings/Hearings.  66  Fed.  Reg. 
31,719  (June  12,  2001)  [hereinafter  Meeting  Security 
Guidelines). 


affixed  to  a  stick,  or  similar  device,  will 
not  be  permitted  at  the  oral  limited 
appearance  statement  sessions.^ 

All  individuals  attending  the  oral 
limited  appearance  statement  sessions 
are  advised  that  security  measures  will 
be  employed  at  the  entrance  to  the 
facility.  As  such,  all  individuals 
attending  the  oral  limited  appearance 
statement  sessions  should  bring  at  least 
one  form  of  government  issued  photo 
identification,  refrain  from  bringing  any 
unnecessary  hand-carried  items  that 
might  need  to  be  examined 
individually,  and  allow  sufficient  time 
for  security  screening. 

D.  Participation  Guidelines  for  Oral 
Limited  Appearance  Statements 

Any  person  not  a  party,  or 
representative  of  a  party,  to  this 
evidentiary  hearing  will  be  permitted  to 
make  an  oral  statement  in  regards  to  his 
or  her  position  on  a  matter  of  concern 
relating  to  the  proceeding.  Though  these 
statements  do  not  constitute  testimony 
or  evidence,  they  nonetheless  may  aid 
the  Board  and/or  the  parties  in  their 
consideration  of  the  issues  involved  in 
this  evidentiary  hearing. 

Oral  limited  appearance  statements 
will  be  entertained  during  the  hours 
specified  above.  In  the  event  that  all 
scheduled  and  unscheduled  speakers 
present  at  the  session  have  made  a 
presentation,  the  Board  reserves  the 
right  to  terminate  the  sessions  prior  to 
the  ending  time  listed  above. 

The  time  allotted  for  each  limited 
appearance  statement  will  be  five 
minutes,  but  may  be  further  limited 
depending  on  the  number  of  written 
requests  to  make  an  oral  statement  that 
are  submitted  in  accordance  with 
section  E  below  and/or  the  number  or 
persons  present  at  the  designated  time, 
so  as  to  ensure  that  everyone  will  have 
an  opportunity  to  speak. 

E.  Submitting  a  Request  To  Make  an 
Oral  Limited  Appearance  Statement 

Although  a  request  to  make  an  oral 
limited  appearance  statement  may  be 
submitted  either  prior  to  or  at  the 
limited  appearance  sessions,  those  who 
have  submitted  timely  written  requests 
prior  to  the  limited  appearance  sessions 
will  be  given  priority  over  those  who 
have  not  filed  such  requests.  To  be 
considered  timely,  a  written  request  to 
make  an  oral  statement  must  either  be 
mailed,  faxed,  or  sent  by  email  so  as  to 
be  received  by  5:00  p.m.  EDT  on  Friday, 
October  18,  2013. 

Written  requests  to  make  an  oral 
statement  should  be  submitted  to: 


®  See  Meeting  Security  Guidelines. 


Mail:  Administrative  Judge  Ronald  M.  ’ 
Spritzer,  Atomic  Safety  and  Licensing 
Board  Panel,  Mail  Stop  T-3F23,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Fax;  (301)  415-5599. 

Email:  onika.wilIiams@nrc.gov  and 
ronald.spritzeT@nrc.gov. 

F.  Submitting  Written  Limited 
Appearance  Statements 

As  provided  in  10  CFR  2.315(a),  any 
person  not  a  party,  or  a  representative 
of  a  party,  to  the  proceeding  may  submit 
a  written  statement  setting  forth  his  or 
her  position  on  matters  of  concern 
relating  to  this  proceeding.  Although 
these  statements  do  not  constitute 
testimony  or  evidence,  they  nonetheless 
may  assist  the  Board  or  the  parties  in 
their  consideration  of  the  issues  in  this 
proceeding. 

A  written  limited  appearance 
statement  may  be  submitted  at  any  time 
and  should  be  sent  to  the  Office  of  the 
Secretary  using  one  of  the  methods 
prescribed  below: 

Mail:  Office  of  the  Secretary, 
Rulemaking  and  Adjudications  Staff, 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20444-0001. 

Fax:  (301)  415-1101. 

Email:  hearingdocket@nrc.gov. 

In  addition,  using  the  same  method  of 
service,  a  copy  of  the  written  limited 
appearance  statement  should  be  sent  to 
the  Chairman  of  this  Licensing  Board  as 
follows: 

Mail:  Administrative  Judge  Ronald  M. 
Spritzer,  Atomic  Safety  and  Licensing 
Board  Panel,  Mail  Stop  T-3F23,  U.S. 
Nuclear  Regulatory  Commission. 

Fax;  (301)  415-5599. 

Email:  ronald.spritzer@nrc.gov. 

G.  Availability  of  Documentary 
Information  Regarding  the  Proceeding 

Applicant’s  application,  and  various 
NRC  Staff  documents  relating  to  the 
application,  are  available  on  the  NRC 
Web  site  at  http:/ /vt'ww. nrc.gov/reactors/ 
new-reactors/col/fermi.html.  These  and 
other  documents  relating  to  this 
proceeding  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852 
or  electronically  from  the  publicly- 
available  records  component  of  the 
NRC’s  document  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room). *5  Persons  who  do  not 


®  Some  documents  determined  by  the  NRC  Staff 
to  contain  “sensitive”  information  are  publicly 
available  only  in  redacted  form:  non-sensitive 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Notices 


29783 


have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRC  PDR  reference  staff  by 
telephone  at  (800)  397-4209  or  (301) 
415-4737  (available  between  8:00  a.m. 
and  4:00  p.m.  Eastern  Time,  Monday 
through  Friday  except  federal  holidays), 
or  by  email  to  pdr@nrc.gov. 

H.  Conference  Call 

The  Board  intends  on  holding  a 
conference  call  with  the  parties  in  early 
October  2013  to  discuss  further 
administrative  details  regarding  this 
evidentiary  hearing. 

It  is  so  ordered. 

Dated:  May  15,  2013,  Rockville,  Maryland. 
For  the  Atomic  Safety  and  Licen.sing 
Board. 

Ronald  M.  Spritzer, 

Chairman,  Administrative  Judge. 

(FR  Doc.  2013-12073  Filed  5-20-13;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.:  50-275  and  50-323;  NRC- 
2013-0100] 

Diablo  Canyon  Power  Plant,  Units  1 
and  2;  Application  for  Amendment  to 
Facility  Operating  License 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  License  amendment  application; 
withdrawal. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  granted  the 
request  of  the  Pacific  Gas  and  Electric 
Company  (the  licensee)  to  withdraw  its 
application  dated  December  29,  2009,  as 
supplemented  by  letter  dated  November 
22,  2011  (ADAMS  Accession  Nos. 
ML100040087  and  ML1132700B3, 
respectively),  for  a  proposed 
amendment  to  Facility  Operating 
License  Nos.  DPR-80  and  DPR-82  for 
the  Diablo  Canyon  Power  Plant,  Units  1 
and  2,  located  in  San  Luis  Obispo 
County.  California. 

ADDRESSES:  Please  refer  to  Docket  ID 
NRC-2013-0100  when  contacting  the 
NRC  about  the  availability  of 
information  regarding  this  document. 
You  may  access  information  related  to 
this  document,  which  the  NRC 
possesses  and  are  publicly  available, 
using  any  of  the  following  methods: 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.reguIations.gov  and  search 


documents  are  publicly  available  in  their  complete 
form.  In  addition,  some  documents  that  may 
contain  proprietary  information  may  be  publicly 
available  only  in  redacted  form. 


for  Docket  ID  NRC-2013-0100.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301-492-3668; 
email:  CaroI.GaIIagher@nrc.gov.  For 
technical  questions,  contact  the 
individual(s)  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

•  NRC’s  Agencyw'ide  Documents 
Access  and  Management  System 
(ADAMS):You  may  access  publicly 
available  documents  online  in  the  NRC 
Library  at  http://www.nrc.gov/reading- 
rm/adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents"  and 
then  select  “Begin  Web-based  ADAMS 
Search.”  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-415-4737,  or  by 
email  to  pdr.resource@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  notice  (if 
that  document  is  available  in  ADAMS) 
is  provided  the  first  time  that  a 
document  is  referenced. 

•  NRC’s  PDR:  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
fames  T.  Polickoski,  Project  Manager, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  telephone:  301- 
415-5430;  email: 
james.polickoski@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  amendment  woidd  revise  the 
licensing  basis  as  described  in  the  Final 
Safety  Analysis  Report  Update  to 
discuss  the  conformance  of  the  delayed 
access  offsite  power  circuit  (the  500-kV 
delayed  access  circuit)  to  the  General 
Design  Criterion  17  requirement  that 
each  of  the  offsite  power  circuits  be 
designed  to  be  available  in  sufficient 
time  following  a  loss  of  all  onsite 
alternating  current  power  supplies  and 
the  other  offsite  electric  power  circuit, 
to  assure  that  specified  acceptable  fuel 
design  limits  and  design  conditions  of 
the  reactor  coolant  pressure  boundary 
are  not  exceeded. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  23,  2010 
(75  FR  13790).  However,  by  letter  dated 
March  14,  2013,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  29,  2009, 
as  supplemented  by  letter  dated 
November  22,  2011,  and  the  licensee’s 
letter  dated  March  14,  2013,  which 


withdrew  the  application  for  license 
amendment  (ADAMS.  Accession  No. 
ML13074A092). 

Dated  at  Rockville,  Marvland,  this  13th  dav 
of  May  2013. 

For  the  Nuclear  Regulatory  Commission, 
loseph  M.  Sebrosky, 

Senior  Project  Manager,  Plant  Licensing 
Branch  IV,  Division  of  Operating  Reactor 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  2013-12070  Filed  5-20-13;  8:45  am] 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
ACRS  Subcommittee  on  Plant  License 
Renewal;  Cancellation  of  the  May  22, 
2013,  ACRS  Subcommittee  Meeting 

The  ACRS  Plant  License  Renewal 
Subcommittee  meeting  scheduled  for 
May  22,  2013  has  been  cancelled. 

The  notice  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Friday,  Mav  10,  2013,  (78 
FR  27442). 

Information  regarding  this  meeting 
can  be  obtained  by  contacting  Kent 
Howard,  Designated  Federal  Official 
(DFO)  (Telephone  301-41.5-2989  or 
Email:  Kent.Howard@nrc.gov)  between 
7:30  a.m.  and  5:15  p.m.  (EST)). 

Dated:  May  15,  2013. 

Cayetano  Santos, 

Chief.  Technical  Support  Branch.  Advisory 
Committee  on  Reactor  Safeguards. 

[FR  Doc.  2013-12072  Filed  .5-20-13;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0001] 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETINGS:  Nuclear 
Regulatory  Commission 
DATE:  Weeks  of  May  20,  27.  June  3,  10, 
17, 24, 2013 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland 

STATUS:  Public  and  Closed 

Week  of  May  20,  2013 

Monday.  May  20,  2013 

9:30  a.m.  Briefing  on  Human  Capital 
and  Equal  Employment 
Opportunity  (EEO)  (Public  Meeting) 
(Contact:  Kristin  Davis,  301-287- 
0707) 
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This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  May  27,  2013 — Tentative 

Tuesday,  May  28,  2013 

10:00  a.m.  Briefing  on  Security  Issues 
(Closed — Ex.  1) 

Wednesday,  May  29,  201 3 

9:00  a.m.  Briefing  on  Results  of  the 
Agency  Action  Review  Meeting 
(AARM)  (Public  Meeting)  (Contact: 
Rani  Franovich,  301-415-1868) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Week  of  June  3,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  June  3,  2013. 

Week  of  June  10,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  June  10,  2013. 

Week  of  June  17/  2013 — ^Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  June  17,  2013. 

Week  of  June  24,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  June  24,  2013. 
***** 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings, 
call  (recording) — 301-415-1292. 

Contact  person  for  more  information: 
Rochelle  Bavol,  301^15-1651. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  h tip .7 / www.nrc.gov/ public-in volve/ 
public-meetings/schedule.html. 
***** 

The  NRC  provides  reasonable 
accommodation  to  individuals  with 
disabilities  where  appropriate.  If  you 
need  a  reasonable  accommodation  to 
participate  in  these  public  meetings,  or 
need  this  meeting  notice  or  the 
transcript  or  other  information  from  the 
public  meetings  in  another  format  (e.g. 
braille,  large  print),  please  notify 
Kimberly  Meyer,  NRC  Disability 
Program  Manager,  at  301-287-0727,  or 
by  email  at  kimberly.meyer- 
chambers@nrc.gov.  Determinations  on 
requests  for  reasonable  accommodation 
will  be  made  on  a  case-by-case  basis. 

*  *  '  *  *  * 

This  notice  is  distributed 
electronically  to  subscribers.  If  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969), 
or  send  an  email  to 
darlene.  wrigh  t@nrc.gov. 


Dated:  May  16,  2013. 

Rochelle  C.  Bavol, 

Policy  Coordinator,  Office  of  the  Secretary. 
(FR  Doc.  2013-12180  Filed  5-17-13;  4:15  pm] 

BILLING  CODE  7590-01 -P 


POSTAL  REGULATORY  COMMISSION 
[Docket  No.  CP2013-62;  Order  No.  1716] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
ACTION;  Notice 

SUMMARY:  The  Commission  is  noticing  a 
recent  Postal  Service  filing  concerning 
the  addition  of  Global  Expedited 
Package  Services  3  Contract  to  the 
competitive  product  list.  This  notice 
informs  the  public  of  the  filing,  invites 
public  comment,  and  takes  other 
administrative  steps. 

DATES:  Comments  are  due:  May  22, 

2013. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov.  Those  who  cannot  submit 
comments  electronically  should  contact 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  by 
telephone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 
at  202-789-6820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Contents  of  Filing 

III.  Commission  Action 

IV.  Ordering  Paragraphs 

I.  Introduction 

Notice  of  filing.  On  May  10,  2013,  the 
Postal  Service  filed  a  notice  announcing 
that  it  is  entering  into  an  additional 
Global  Expedited  Package  Services 
(GEPS)  3  contract  (Agreement).^  The 
Postal  Service  seeks  to  have  the 
Agreement  included  within  the  GEPS  3 
product  on  grounds  of  functional 
equivalence  to  a  previously  approved 
baseline  agreement.  Id.  at  2. 

Background.  Customers  for  GEPS 
contracts  are  small-  or  medium-sized 
businesses  that  mail  products  directly  to 
foreign  destinations  using  Express  Mail 
International,  Priority  Mail 


'  Notice  of  United  States  Postal  Service  of  Filing 
a  Functionally  Equivalent  Global  Expedited 
Package  Services  3  Negotiated  Service  Agreement 
and  Application  for  Non-Public  Treatment  of 
Materials  Filed  Under  Seal,  May  10,  2013  (Notice). 
The  Notice  was  filed  in  accordance  with  39  CFR 
3015.5.  Id.  at  1. 


International,  or  both.  Id.  at  4.  The 
Commission  added  GEPS  1  to  the 
competitive  product  list,  based  on 
Governors’  Decision  No.  08-7,  by 
operation  of  Order  No.  86.  Id.  at  1.  It 
later  approved  the  addition  of  GEPS  3 
contracts  to  the  competitive  product  list 
as  a  result  of  Docket  No.  MC2010-28.2 
The  Commission  designated  the 
contract  filed  in  companion  Docket  No. 
CP2010-71  as  the  baseline  agreement 
for  purposes  of  establishing  the 
functional  equivalency  of  other 
agreements  proposed  for  inclusion 
within  the  GEPS  3  product.  Notice  at  1- 
2. 

II.  Contents  of  Filing 

The  filing  includes  a  Notice,  along 
with  the  following  attachments: 

•  Attachment  1 — a  redacted  copy  of 
the  Agreement: 

•  Attachment  2 — a  redacted  copy  of 
the  certification  required  under  39  CFR 
3015.5(c)(2); 

•  Attachment  3 — a  redacted  copy  of 
Governors’  Decision  No.  08-7;  and 

•  Attachment  4 — an  application  for 
non-public  treatment  of  material  filed 
under  seal. 

The  material  filed  under  seal  consists 
of  unredacted  copies  of  the  Agreement 
and  supporting  financial  documents.  Id. 
at  2. 

Functional  equivalency.  The  Postal 
Service  asserts  that  the  instant 
Agreement  and  the  baseline  agreement 
are  functionally  equivalent  because  they 
share  similar  cost  and  market 
characteristics.  Id.  at  3.  It  notes  that  the 
pricing  formula  and  classification 
established  in  Governors’  Decision  No. 
08-7  ensure  that  each  GEPS  contract 
meets  the  criteria  of  39  U.S.C.  3633  and 
related  regulations.  Id.  The  Postal 
Service  further  asserts  that  the 
functional  terms  of  the  two  agreements 
are  the  same  and  the  benefits  are 
comparable.  Id. 

The  Postal  Service  states  that  prices 
may  differ,  depending  on  when  an 
agreement  is  signed,  due  to  updated 
costing  information.  Id.  at  4.  It  also 
identifies  other  differences  in 
contractual  terms,  but  asserts  that  the 
differences  do  not  affect  either  the 
fundamental  service  being  offered  or  the 
fundamental  structure  of  the 
Agreement.3  Id.  at  6. 

Effective  date;  term.  The  Postal 
Service  will  inform  its  contracting 


2  See  Docket  Nos.  MC2010-28  and  CP2010-71, 
Order  No.  503,  Order  Approving  Global  Expedited 
Package  Services  3  Negotiated  Service  Agreement, 
July  29,  2010. 

3  The  list  includes,  among  other  things,  deletion 
of  an  article  that  appears  in  the  baseline  agreement, 
the  addition  and  revision  of  articles,  the  addition 
of  em  annex,  and  related  renumbering  of  articles. 
See  id.  at  4-6. 
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partner  of  the  effective  date  of  the 
Agreement  via  notice  provided  as  soon 
as  possible,  but  no  later  than,  30  days 
after  receiving  all  necessary  regulatory 
approvals.  Id.  Attachment  1  at  7.  The 
Agreement  is  to  remain  in  effect  for  one 
calendar  year,  unless  terminated  sooner. 
Id. 

III.  Commission  Action 

The  Commission  establishes  Docket 
No.  CP2013-62  for  consideration  of 
matters  raised  in  the  Notice.  Interested 
persons  may  submit  comments  on 
whether  the  Agreement  is  consistent 
with  the  requirements  of  39  CFR  3015.5 
and  the  policies  of  39  U.S.C.  3632  and 
3633.  Comments  are  due  no  later  than 
May  22,  2013.  The  public  portions  of 
the  Postal  Service’s  filing  can  be 
accessed  via  the  Commission’s  Web  site 
at  http://www.prc.gov.  Information  on 
how  to  obtain  access  to  nonpublic 
material  appears  at  39  CFR  3007.40. 

The  Commission  appoints  James  F. 
Callow  to  represent  the  interest  of  the 
general  public  (Public  Representative) 
in  this  case. 

IV.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
No.  CP2013-62  for  consideration  of 
matters  raised  in  the  Postal  Service’s 
Notice. 

2.  Pursuant  to  39  U.S.C.  505,  the 
Commission  designates  James  F.  Callow 
to  serve  as  an  officer  of  the  Commission 
(Public  Representative)  to  represent  the 
interests  of  the  general  public  in  this 
proceeding, 

3.  Comments  are  due  no  later  than 
May  22,  2013. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  Order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

[FR  Doc.  2013-12008  Filed  5-20-13;  8:45  am] 

BILLING  CODE  7710-FW-P 


POSTAL  REGULATORY  COMMISSION 
[Docket  No.  R2013-7;  Order  No.  1714] 
Priority  Mail  Pricing 

AGENCY:  Postal  Regulatory  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  notice 
announcing  a  proposal  to  include,  for 
no  additional  charge,  insurance  up  to 
$100  on  most  Priority  Mail  pieces.  This 
notice  addresses  procedural  steps 
associated  with  this  filing. 


ADDRESSES:  Submit  comments 
electronically  by  accessing  the  “Filing 
Online”  link  in  the  banner  at  the  top  of 
the  Commission’s  Web  site  (http:// 
www.prc.gov)  or  by  directly  accessing 
the  Commission’s  Filing  Online  system 
at  https://www.prc.gov/prc-pages/filing- 
online/ login. aspx.  Commenters  who 
cannot  submit  their  views  electronically 
should  contact  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  as  the  source  for  case-related 
information  for  advice  on  alternatives  to 
electronic  filing. 

DATES:  Comments  are  due:  May  30, 

2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 
at  202-789-6820  (case-related 
information)  or  DocketAdmins@prc.gov 
(electronic  filing  assistance). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Overview 

II.  Administrative  Actions 

III.  Ordering  Paragraphs 

I.  Overview 

On  May  10,  2013,  the  Postal  Service 
filed  notice,  pursuant  to  39  U.S.C.  3622 
and  39  CFR  3010,  announcing  a  plan  to 
automatically  include,  at  no  additional 
charge,  $50  or  $100  of  insurance 
coverage  with  most  Priority  Mail 
pieces.^  The  price  change  is  scheduled 
to  take  effect  July  28,  2013. 

Price  adjustment  description. 
Currently,  the  Postal  Service  charges 
Priority  Mail  users  a  fee  of  $1.95  for 
insurance  coverage  up  to  $50  and  $2.45 
for  insurance  coverage  between  $50.01 
and  $100.  Notice  at  2.  The  Postal 
Service’s  principal  domestic 
competitors,  FedEx  and  UPS,  include 
insurance  coverage  up  to  $100  at  no 
extra  charge.  Id.  The  Postal  Service 
asserts  that  this  provides  a  competitive 
advantage  with  shippers,  particularly 
large  volume  shippers.  Id.  By  offering 
insurance  coverage  up  to  $100,  for  no 
additional  charge,  on  most  Priority  Mail 
pieces,  the  Postal  Service  hopes  to 
improve  the  competitiveness  of  Priority 
Mail  and  potentially  grow  its  overall 
market  share.  Id. 

The  Postal  Service  plans  to  offer 
automatic  insurance  coverage  up  to 
$100  for  no  extra  charge  on  all  domestic 
Priority  Mail  pieces  that  bear  an 
Intelligent  Mail  package  barcode  (IMpb) 
and  for  which  the  mailer  pays 
Commercial  Plus  prices  or  uses  a 
“Qualifying  Payment  Method.”  ^  The 


’  United  State.s  Postal  Service  Notice  of  Market- 
Dominant  Price  Adjustment,  May  10,  2013  (Notice). 

2  Qualifying  Payment  Methods  are  limited  to 
ePostage.  Electronic  Verification  System  (eVS), 


Postal  Service  plans  to  offer  automatic 
insurance  coverage  up  to  $50  in  value 
on  all  other  domestic  Priority  Mail 
pieces  that  bear  an  IMpb  or  other  USPS 
retail  tracking  barcode. ^  Id.  at  2-3. 

Price  cap  compliance.  For  the  Special 
Services  class  of  mail,  the  Postal  Service 
states  that  it  has  inflation-based  price 
adjustment  authority  of  1,0.53  percent'* 
and  unu.sed  price  adjustment  authority 
of  2.114  percent,^  neither  of  which  the 
Postal  Service  intends  to  utilize  in  this 
docket.  Id.  at  3-4.  The  Postal  Service 
indicates  that  by  eliminating  the  fees  for 
the  first  $100  (or  $50)  of  insurance 
coverage  for  most  Priority  Mail  pieces, 
the  prices  for  Special  Services  cla.ss  will 
decrease  by  0.452  percent.  Id.  at  5.  The 
Postal  Service  indicates  that  after  the 
price  change,  the  unused  pricing 
authority  available  for  the  Special 
Services  cla.ss  will  be  3.619.  Id. 

Workshare  discounts  and  preferred 
rates.  The  Postal  Service  asserts  the 
price  change  does  not  affect  workshare 
discounts.  Id.  at  7.  Apart  from  basing 
the  amount  of  automatic  insurance  on 
the  mailer’s  use  of  certain  postage 
payment  methods,  the  Postal  Service 
asserts  that  the  price  change  does  not 
exclude  any  mailers  and  will  therefore 
not  affect  compliance  with  any 
preferred  rate  requirements.  Id. 

Mail  Classification  Schedule  (MCS). 
Proposed  changes  to  the  MCS,  which 
describe  the  price  change,  appear  in 
Attachment  A  of  the  Postal  Service’s 
Notice. 

II.  Administrative  Actions 

Initiation  of  proceedings.  The 
Commission  hereby  establishes  Docket 
No.  R2013-7,  to  review  the  Po.stal 
Service’s  planned  price  adjustment.  The 
Postal  Service’s  Notice  and  any 
subsequent  filings  in  this  docket  will  he 
posted  to  the  Commission’s  Web  site  at 
http://wwH'.prc.gov. 

Public  comment  period.  The 
Commission’s  rules  provide  a  period  of 
20  days  from  the  date  of  the  Postal 
Service’s  filing  for  public  comment.  39 
CFR  3010.13(a)(5).  Comments  by 
interested  persons  are  due  no  later  than 
May  30,  2013. 

Appointment  of  Public 
Representative.  In  conformance  with  39 
U.S.C.  505,  the  Commission  appoints 


Hardcopy  Manifest,  or  an  approved  Manifest 
Mailing  System.  Id.  at  3  n.2. 

3  Automatic  insurance  coverage  will  not  be 
offered  with  Priority  Mail  pieces  sent  using 
Merchandise  Return  Service,  Priority  Mail  Open 
and  Distribute,  or  Premium  Forwarding  Service.  Id. 
at  3  n.3. 

This  is  based  on  the  Consumer  Price  Index-All 
Urban  Consumers,  U.S.  AH  Items  (the 
“CUUROOOOSAO”  series).  Id.  at  3. 

®  See  Docket  No.  R2013-1,  Order  No.  1541 
(November  16,  2012),  at  72. 
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Kenneth  E.  Richardson  to  represent  the 
interests  of  the  general  public  in  this 
proceeding. 

III.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
No.  R2013-7  to  consider  the  price 
adjustment  to  insurance  identified  in 
the  Postal  Service’s  May  10,  2013 
Notice. 

2.  Comments  by  interested  persons  on 
the  planned  price  adjustments  are  due 
no  later  than  May  30,  2013. 

3.  Pursuant  to  39  U.S.C.  505,  the 
Commission  appoints  Kenneth  E. 
Richardson  to  represent  the  interests  of 
the  general  public  in  this  proceeding. 

4.  The  Commission  directs  the 
Secretary  of  the  Commission  to  arrange 
for  publication  of  this  notice  in  the 
Federal  Register. 

By  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

(FR  Doc.  2013-12006  Filed  5-20-13;  8:45  am] 

BILUNG  CODE  7710-FW-P 


RAILROAD  RETIREMENT  BOARD 

Computer  Matching  and  Privacy 
Protection  Act  of  1988;  Report  of 
Matching  Program:  RRB  and  State 
Medicare  Agencies  (Renewal) 

AGENCY:  U.S.  Railroad  Retirement  Board 
(RRB). 

ACTION:  Notice  of  a  renewal  of  an 
existing  computer  matching  program 
due  to  expire  on  May  24,  2013. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  as  amended,  the  RRB  is 
issuing  a  public  notice  in  the  Federal 
Register  of  its  intent  to  renew  an 
ongoing  computer  matching  program.  In 
this  match,  we  provide  certain  Medicare 
and  benefit  rate  information  to  state 
agencies  allowing  them  to  review  and  if 
necessary,  adjust  amounts  of  benefits  in 
their  public  assistance  programs  as  well 
as  to  coordinate  Medicare/Medicaid 
payments  for  public  assistance 
recipients. 

The  purpose  of  this  notice  is  to  advise 
individuals  receiving  benefits  under  the 
Railroad  Retirement  Act  that  the  RRB 
plans  to  share  this  computer  matching 
data  with  state  agencies. 

OATES:  Submit  comments  on  or  before 
July  1,  2013,  at  which  time  matching 
activities  may  continue. 

ADDRESSES:  Address  any  comments 
concerning  this  notice  to  Ms.  Martha  P. 
Rico,  Secretary  to  the  Board,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Timothy  S.  Grant,  Chief  Privacy  Officer, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Privacy  Act  of  1974  (5  U.S.C. 

552a),  as  amended,  regulates  Federal 
agencies  when  they  conduct  computer 
matching  activities  in  a  system  of 
records  with  other  Federal,  State,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  tp: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  approval  of  the  matching 
agreement  by  the  Data  Integrity  Boards 
of  the  participating  Federal  agencies; 

(3)  Publish  notice  of  the  computer 
matching  program  in  the  Federal 
Register; 

(4)  Furnish  reports  about  matching 
programs  to  Congress  and  Office  of 
Management  and  Budget; 

(5)  Notify  beneficiaries  and  applicants 
that  their  records  are  subject  to 
matching;  and 

(6)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  a  person’s  benefits  or 
payments. 

B.  RRB  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
our  computer  matching  programs 
comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended. 

C.  Notice  of  Computer  Matching 
Program:  RRB  with  State  Medicare 
Agencies  (Renewal): 

Name  of  Participating  Agencies:  The 
Railroad  Retirement  Board  and  state 
public  aid/public  assistance  agencies. 

Purpose  of  the  Match:  The  match  has 
several  purposes  allowing  state  agencies 
to: 

(1)  Accurately  identify  qualified 
Railroad  Retirement  Beneficiaries; 

(2)  Make  necessary  adjustments 
required  under  state  law  in  public  aid 
payments  due  to  cost  of  living  or  other 
adjustments  in  RRB  annuities; 

(3)  Coordinate  benefits  of  dually 
eligible  Medicare  and  Medicaid 
beneficiaries;  and 

(4)  To  identify  individuals  who  are 
eligible  for  Part  B  Medicare  and  not 
enrolled  in  order  to  enroU  such 
individuals  in  the  State  Buy-In  program. 

Authority  for  Conducting  the  Match: 
20  CFR  200.5(j)(l),  20  CFR  200.8(g)(10), 
42  CFR  435.940  through  435.965. 


Categories  of  Records  and  Individuals 
Covered:  All  beneficiaries  under  the 
Railroad  Retirement  Act  who  have  been 
identified  by  a  state  as  a  recipient  of 
public  aid  will  have  information  about 
their  RRB  benefits  and  Medicare 
enrollment  furnished  to  the  requesting 
state  agency.  This  information  is 
covered  as  a  routine  disclosure  under 
the  Privacy  Act  system  of  records  RRB- 
20,  Health  Insurance  and 
Supplementary  Medical  Insurance 
Enrollment  and  Premium  Payment 
System  (MEDICARE),  or  RRB-21, 
Railroad  Unemployment  and  Sickness 
Insurance  Renefit  System,  which  were 
published  in  the  Federal  Register  on 
July  26,  2010  (75  FR  43710).  You  can 
also  find  all  RRB  Privacy  Act  Systems 
of  Records  notices  on  our  public  Web 
site  at:  ihttp://www.rrb.gov/bis/ 
privacy  act/ SORNList. asp). 

Inclusive  Dates  of  the  Matching 
Program:  Agreements  with  the 
individual  states  will  run  for  a 
maximum  length  of  18  months  with  a 
provision  for  an  automatic,  one-time  12 
month  renewal,  for  a  maximum  length 
of  30  months.  In  order  to  qualify  for  the 
renewal,  both  parties  must  certify  to  the 
RRB  Data  Integrity  Board,  three  months 
prior  to  the  expiration  of  the  agreement 
that: 

(1)  The  program  will  continue  to  be 
conducted  without  change,  and 

(2)  Each  party  certifies  to  the  board  in 
writing  that  the  program  has  been 
conducted  in  compliance  with  the 
agreement. 

The  number  of  matches  conducted 
with  each  state  during  the  period  of  the 
match  will  vary  from  state  to  state,  but 
typically  are  2  to  4  matches  per  calendar 
year. 

Procedure:  The  state  agency  will 
provide  the  RRB  with  a  file  of  records. 
The  data  elements  in  the  records  will 
consist  of  beneficiary  identifying 
information  such  as:  name.  Social 
Security  Number  (SSN),  date  of  birth, 
and  RRB  Claim  Number,  if  known.  The 
RRB  will  then  conduct  a  computer 
match  on  the  state  provided  identifying 
information. 

If  the  matching  operation  reveals  that 
an  individual  who  received  benefits 
under  the  Railroad  Retirement  Act  also 
received  benefits  fi-om  the  state  for  any 
days  in  the  period,  the  RRB  will  notify 
the  state  agency  and  provide  benefit 
payment  and  Medicare  Entitlement  data 
for  those  matched  individuals.  The  state 
agency  will  then  make  adjustments,  as 
necessary  by  law  or  regulation  for  those 
matched  records. 

Other  information:  The  notice  we  are 
giving  here  is  in  addition  to  any 
individual  notice.  We  will  furnish  a 
copy  of  this  notice  to  both  Houses  of 
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Congress  and  the  Office  of  Management 
and  Budget. 

Dated:  May  14,  2013. 

By  Authority  of  the  Board. 

Martha  P.  Rico, 

Secretary  to  the  Board. 

[FR  Doc.  2013-12034  Filed  5-20-13;  8:45  am] 
BILLING  CODE  7905-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
30519;  812-13884] 

ALPS  ETF  Trust,  et  ah;  Notice  of 
Application 

May  14,  2013. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
(“Act”)  for  an  exemption  from  sections 
2(a)(32),  5(a)(1),  22(d)  and  22(e)  of  the 
Act  and  rule  22c-l  under  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  sections  17(a)(1)  and 
(a)(2)  of  the  Act,  and  under  section 
12(d)(l)(J)  of  the  Act  for  an  exemption 
from  sections  12(d)(1)(A)  and  (B)  of  the 
Act. 


APPLICANTS:  ALPS  ETF  Trust  (“Trust”), 
ALPS  Advisors,  Inc.  (“Adviser”),  and 
ALPS  Distributors,  Inc.  (the 
“Distributor”). 

SUMMARY:  Summary  of  Application: 
Applicants  request  an  order  that 
permits:  (a)  actively-managed  series  of 
certain  open-end  management 
investment  companies  to  issue  shares 
(“Shares”)  redeemable  in  large 
aggregations  only  (“Creation  Units”);  (b) 
secondary  market  transactions  in  Shares 
to  occur  at  negotiated  market  prices;  (c) 
certain  series  to  pay  redemption 
proceeds,  under  certain  circumstances, 
more  than  seven  days  from  the  tender  of 
Shares  for  redemption;  (d)  certain 
affiliated  persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of  Creation 
Units;  and  (e)  certain  registered 
management  investment  companies  and 
unit  investment  trusts  outside  of  the 
same  group  of  investment  companies  as 
the  series  to  acquire  Shares. 

DATES:  Filing  Dates:  The  application  was 
filed  on  March  30,  2011,  and  amended 
on  June  14,  2012,  October  26,  2012,  and 
March  18,  2013. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 


a  hearing.Tnterested  persons  may 
request  a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  10,  2013,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Elizabeth  M.  Murphy, 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington.  DC  20549-1090. 

Applicants,  1290  Broadway,  Suite  1100, 
Denver,  CO  80203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
at  (202)  551-6879  or  David  P.  Bartels, 
Branch  Chief,  at  (202)  551-6821 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  via  the  Commission’s 
Web  site  by  searching  for  the  file 
number,  or  for  an  applicant  using  the 
Company  name  box,  at  http:// 
wivw.sec. gov/search/search. htm  or  by 
calling  (202)  551-8090. 

Applicants’  Representations 

1.  The  Tmst  is  registered  as  an  open- 
end  management  investment  company 
under  the  Act  and  is  a  statutory  trust' 
organized  under  the  laws  of  Delaware. 
The  Trust  initially  will  offer  a  newly 
created  series  (the  “Initial  Fund”), 
which  applicants  state  will  seek  total 
return,  with  an  emphasis  on  income  as 
the  source  of  that  total  return.  The 
Initial  Fund  will  seek  to  achieve  its 
investment  objective  by  investing  in  a 
global  portfolio  of  fixed  income 
securities  of  various  maturities,  ratings 
and  currency  denominations. 

2.  The  Adviser,  a  Colorado 
corporation,  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
(“Advisers  Act”)  and  will  serve  as 
investment  adviser  to  each  of  the  Funds 
(as  defined  below).  The  Adviser  may 
enter  into  sub-advisory  agreements  with 
one  or  more  investment  advisers,  each 
of  which  will  serve  as  sub-adviser  to  a 
Fund  (each,  a  “Sub-Adviser”).  Any  Sub- 
Adviser  will  be  registered  under  the 
Advisers  Act.  The  Distributor,  a 


Colorado  corporation,  is  a  registered 
broker-dealer  (“Broker”)  under  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  and  will  act  as  the 
distributor  and  principal  underwriter  of 
the  Funds  (as  defined  below). 

3.  Applicants  request  that  the  order 
apply  to  the  Initial  Fund  as  well  as  to 
future  series  of  the  Trust  and  any  future 
open-end  management  investment 
companies  or  series  thereof  that  would 
operate  as  actively-managed  exchange- 
traded  funds  (“Future  Funds”).  Any 
Future  Fund  will  (a)  be  advised  by  the 
Adviser  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser  and  (b)  comply  with 
the  terms  and  conditions  of  the 
application. 1  The  Initial  Fund  and 
Future  Funds  together  are  the 
“Funds.”  2  Each  Fund  will  operate  as  an 
actively  managed  exchange-traded  fund 
(“ETF”). 

4.  Applicants  state  that  the  Funds 
may  invest  in  equity  securities  ("Equity 
Funds”)  and/or  fixed  income  securities 
(“Fixed  Income  Funds”)  traded  in  the 
U.S.  or  non-U. S.  markets  or  a 
combination  of  equity  and  fixed  income 
securities.  Funds  that  invest  in  foreign 
equity  and/or  fixed  income  securities 
are  “Foreign  Funds.”  Foreign  Funds 
may  also  include  Funds  that  invest  in  a 
combination  of  foreign  and  domestic 
equity  and/or  fixed  income  securities. 
The  Equity  Funds  and  Fixed  Income 
Funds  that  invest  in  domestic  equity 
and/or  fixed  income  securities  together 
are  “Domestic  Funds.”  Applicants  state 
that  the  Funds  may  also  inv&St  in  a 
broad  variety  of  other  instruments  ^  and 
that  a  Foreign  Fund  may  invest  a 
significant  portion  of  its  assets  in 
depositary  receipts  representing  foreign 
securities  in  which  they  seek  to  invest 
(“Depositary  Receipts”).'*  Applicants 


'  All  entities  that  rurrently  intend  to  rely  on  the 
order  are  named  as  applicants.  Any  other  entity  that 
relies  on  the  order  in  the  future  will  comply  with 
the  terms  and  conditions  of  the  application. 

^  Applicants  further  reqitest  that  the  order  apply 
to  any  future  distributor  of  the  Funds,  which  would 
be  a  registered  broker-dealer  under  the  Exchange 
Act  and  would  comply  with  the  terms  and 
conditions  of  the  Application  (“Future 
Di.stributor”).  Applicants  .state  that  a  Future 
Di.stributor  of  any  Fund  may  be  an  affiliated  person 
of  the  Adviser  and/or  Sub-Advisers. 

3  If  a  Fund  invests  in  derivatives,  then  (a)  the 
board  of  trustees  (“Board")  of  the  Fund  will 
periodically  review  and  approve  the  Fund’s  use  of 
derivatives  and  how  the  Adviser  assesses  and 
manages  risk  with  respect  to  the  Fund’s  use  of 
derivatives  and  (b)  the  Fund’s  disclosure  of  its  use 
of  derivatives  in  its  offering  documents  and 
periodic  reports  will  be  consistent  with  relevant 
CommLssion  and  staff  guidance. 

Depositary  Receipts  are  typically  issued  by  a 
financial  institution,  a  “depositary”,  and  evidence 
ownership  in  a  .security  or  pool  of  securities  that 
have  been  deposited  with  the  depositary'.  A  Fund 

Continued 
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further  state  that,  in  order  to  implement 
each  Fund’s  investment  strategy,  the 
Adviser  and/or  Sub-Advisers  of  a  Fund 
may  review  and  change  the  securities, 
other  assets  and  other  positions  held  by 
the  Fund  (“Portfolio  Instruments”) 
daily. 

5.  With  respect  to  Section  12(d)(1), 
Applicants  are  requesting  relief  (“Fund 
of  Funds  Relief’)  to  permit  management 
investment  companies  and  unit 
investment  trusts  (“UITs”)  registered 
under  the  Act  that  are  not  part  of  the 
same  “group  of  investment  companies,” 
within  the  meaning  of  Section 
12(d)(l)(G)(ii)  of  the  Act,  as  the  Funds 
(such  registered  management 
investment  companies  are  referred  to  as 
“Investing  Management  Companies,” 
such  UITs  are  referred  to  as  “Investing 
Trusts,”  and  Investing  Management 
Companies  and  Investing  Trusts  are 
collectively  referred  to  as  “Funds  of 
Funds”),  to  acquire  Shares  beyond  the 
limitations  in  Section  12(d)(1)(A)  and  to 
permit  the  Funds,  and  any  principal 
underwriter  for  the  Funds,  and  any 
Broker,  to  sell  Shares  beyond  the 
limitations  in  Section  12(d)(1)(B)  to 
Funds  of  Funds.  Applicants  request  that 
any  exemption  under  Section  12(d)(l)(J) 
from  Sections  12(d)(1)(A)  and  (B)  apply 
to:  (1)  Each  Fund  that  is  currently  or 
subsequently  part  of  the  same  “group  of 
investment  companies”  as  the  Initial 
Fund  within  the  meaning  of  Section 
12(d)(l)(C)(ii)  of  the  Act,  as  well  as  any 
principal  underwriter  for  the  Funds  and 
any  Brokers  selling  Shares  of  a  Fund  to 
Funds  of  Fmfiids;  and  (2)  each  Fund  of 
Funds  that  enters  into  a  participation 
agreement  (“FOF  Participation 
Agreement”)  with  a  Fund.  “Funds  of 
Funds”  do  not  include  the  Funds.  Each 
Investing  Management  Company’s 
inv'^estment  adviser  within  the  meaning 
of  Section  2(a)(20)(A)  of  the  Act  is  the 
“Fund  of  Funds  Adviser.”  Similarly, 
each  Investing  Trust’s  sponsor  is  the 
“Sponsor.”  Applicants  represent  that 
each  Fund  of  Funds  Adviser  will  be 
registered  as  an  investment  adviser 
under  the  Advisers  Act  and  that  no 
Fnnd  of  Funds  Adviser  or  Sponsor  will 
control,  be  controlled  by,  or  be  under 
common  control  with  the  Adviser.^ 

6.  Each  Fund  will  issue,  on  a 
continuous  offering  basis,  its  Shares  in 
one  or  more  groups  of  a  fixed  number 


will  not  invest  in  any  Depositary  Receipts  that  the 
Adviser  or  Sub-Adviser  deems  to  be  illiquid  or  for 
which  pricing  information  is  not  readily  available. 
No  affiliated  persons  of  applicants,  any  Future 
Fund  or  any  Sub-Adviser  will  serve  as  the 
depositary  bank  for  any  Depositary  Receipts  held  by 
a  Fund. 

5  A  Fund  of  Funds  may  rely  on  the  order  only  to 
invest  in  Funds  and  not  in  any  other  registered 
investment  company. 


of  Shares  (e.g.,  at  least  25,000  Shares). 
Applicants  believe  that  a  conventional 
trading  range  will  be  between  $20-$100 
per  Share.  All  orders  to  purchase 
Creation  Units  must  be  placed  with  the 
Distributor  by  or  through  a  party  that 
has  entered  into  a  participant  agreement 
with  the  Distributor  and  the  transfer 
agent  of  the  Fund  (“Authorized 
Participant”)  with  respect  to  the 
creation  and  redemption  of  Creation 
Units.  An  Authorized  Participant  is 
either:  (a)  A  Broker  or  other  participant 
in  the  Continuous  Net  Settlement 
System  of  the  National  Securities 
Clearing  Corporation  (“NSCC”)j  a 
cleeiring  agency  registered  with  the 
Commission  or  (b)  a  participant  in  the 
DTC  (such  participant,  “DTC 
Participant”). 

7.  In  order  to  keep  costs  low  and 
permit  each  Fund  to  be  as  fully  invested 
as  possible.  Shares  will  be  purchased 
and  redeemed  in  Creation  Units  and 
generally  on  an  in-kind  basis.  Except 
where  the  purchase  or  redemption  will 
include  cash  under  the  limited 
circumstances  specified  below, 
purchasers  will  be  required  to  purchase 
Creation  Units  by  making  an  in-kind 
deposit  of  specified  instruments 
(“Deposit  Instruments”),  and 
shareholders  redeeming  their  Shares 
will  receive  an  in-kind  transfer  of 
specified  instruments  (“Redemption 
Instruments’’).®  On  any  given  Business 
Day  ^  the  names  and  quantities  of  the 
instruments  that  constitute  the  Deposit 
Instruments  and  the  names  and 
quantities  of  the  instruments  that 
constitute  the  Redemption  Instruments 
will  be  identical,  and  these  instruments 
may  be  referred  to,  in  the  case  of  either 
a  purchase  or  redemption,  as  the 
“Creation  Ba.sket.”  In  addition,  the 
Creation  Basket  will  correspond  pro  rata 
to  the  positions  in  a  Fund’s  portfolio 
(including  cash  positions),®  except:  (a) 

In  the  case  of  bonds,  for  minor 
differences  when  it  is  impossible  to 
break  up  bonds  beyond  certain 
minimum  sizes  needed  for  transfer  and 
settlement;  (b)  for  minor  differences 


®The  Funds  must  comply  with  the  federal 
securities  laws  in  accepting  Deposit  Instruments 
and  satisfying  redemptions  with  Redemption 
Instruments,  including  that  the  Deposit  Instruments 
and  Redemption  Instruments  are  sold  in 
transactions  that  would  be  exempt  from  registration 
under  the  Securities  Act.  In  accepting  Deposit 
Instruments  and  satisfying  redemptions  with 
Redemption  Instruments  that  are  restricted 
securities  eligible  for  resale  pursuant  to  Rule  1  44A 
under  the  Securities  Act,  the  Funds  will  comply 
with  the  conditions  of  Rule  144A. 

^Each  Fund  will  sell  and  redeem  Creation  Units 
on  any  day  the  Trust  is  open,  including  as  required 
by  section  22(e)  of  the  Act  (each,  a  “Business  Day”). 

"The  portfolio  used  for  this  purpose  will  be  the 
same  portfolio  used  to  calculate  the  Fund’s  net  asset 
value  (“NAV”)  for  that  Business  Day. 


when  rounding  is  necessary  to  eliminate 
fractional  shares  or  lots  that  are  not 
tradeable  round  lots;  ®  or  (c)  TBA 
Transactions,^®  short  positions  and 
other  positions  that  cannot  be 
transferred  in  kind  will  be  excluded 
from  the  Creation  Basket.^2  if  there  is  a 
difference  between  NAV  attributable  to 
a  Creation  Unit  and  the  aggregate  market 
value  of  the  Creation  Basket  exchanged 
for  the  Creation  Unit,  the  party 
conveying  instruments  with  the  lower 
value  will  also  pay  to  the  other  an 
amount  in  cash  equal  to  that  difference 
(the  “Balancing  Amount”). 

8.  Purchases  and  redemptions  of 
Creation  Units  may  be  made  in  whole  or 
in  part  on  a  cash  basis,  rather  than  in 
kind,  solely  under  the  following 
circumstances:  (a)  To  the  extent  there  is 
a  Balancing  Amount,  as  described 
above;  (b)  if,  on  a  given  Business  Day, 
a  Fund  announces  before  the  open  of 
trading  that  all  purchases,  all 
redemptions  or  all  purchases  and 
redemptions  on  that  day  will  be  made 
entirely  in  cash;  (c)  if,  upon  receiving  a 
purchase  or  redemption  order  from  an 
Authorized  Participant,  a  Fund 
determines  to  require  the  purchase  or 
redemption,  as  applicable,  to  be  made 
entirely  in  cash;  (d)  if,  on  a  given 
Business  Day,  a  Fund  requires  all 
Authorized  Participants  purchasing  or  ' 
redeeming  Shares  on  that  day  to  deposit 
or  receive  (as  applicable)  cash  in  lieu  of 
some  or  all  of  the  Deposit  Instruments 
or  Redemption  Instruments, 
respectively,  solely  because:  (i)  Such 
instruments  are  not  eligible  for  transfer 
through  either  the  NSCC  or  DTC;  or  (ii) 
in  the  case  of  Funds  holding  non-U.S. 
investment  (“Clobal  Funds”),  such 
instruments  are  not  eligible  for  trading 
due  to  local  trading  restrictions,  local 
restrictions  on  securities  transfers  or 
other  similar  circumstances;  or  (e)  if  a 
Fund  permits  an  Authorized  Participant 
to  deposit  or  receive  (as  applicable)  cash 
in  lieu  of  some  or  all  of  the  Deposit 
Instruments  or  Redemption  Instruments, 
respectively,  solely  because:  (i)  Such 
instruments  are,  in  the  case  of  the 
purchase  of  a  Creation  Unit,  not 


"A  tradeable  round  lot  for  a  security  will  be  the 
standard  unit  of  trading  in  that  particular  type  of 
security  in  its  primary  market. 

’"A  TBA  Transaction  is  a  method  of  trading 
mortgage-backed  securities.  In  a  TBA  Transaction, 
the  buyer  and  seller  agree  on  general  trade 
parameters  such  as  agency,  settlement  date,  par 
amount  and  price. 

’’  This  includes  instruments  that  can  be 
transferred  in  kind  only  with  the  consent  of  the 
original  counterparty  to  the  extent  the  Fund  does 
not  intend  to  seek  such  consents. 

Because  these  instruments  will  be  excluded 
from  the  Creation  Basket,  their  value  will  be 
reflected  in  the  determination  of  the  Balancing 
Amount  (defined  below). 
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available  in  sufficient  quantity;  (ii)  such 
instruments  are  not  eligible  for  trading 
by  an  Authorized  Participant  or  the 
investor  on  whose  behalf  the 
Authorized  Participant  is  acting;  or  (iii) 
a  holder  of  Shares  of  a  Global  Fund 
would  be  subject  to  unfavorable  income 
tax  treatment  if  the  holder  receives 
redemption  proceeds  in  kind. ^3 

9.  Each  Business  Day,  before  the  open 
of  trading  on  a  national  securities 
exchange,  as  defined  in  section  2(a)(26) 
of  the  Act  (“Exchange”),  on  which 
Shares  are  listed,  each  Fund  will  cause 
to  be  published  through  the  NSCC  the 
names  and  quantities  of  the  instruments 
comprising  the  Creation  Basket,  as  well 
as  the  estimated  Balancing  Amount  (if 
any),  for  that  day.  The  published 
Creation  Basket  will  apply  until  a  new 
Creation  Basket  is  announced  on  the 
following  Business  Day,  and  there  will 
be  no  intra-day  changes  to  the  Creation 
Basket  except  to  correct  errors  in  the 
published  Creation  Basket.  The 
Exchange  will  disseminate  every  15 
seconds  throughout  the  trading  day  an 
amount  representing,  on  a  per  Share 
basis,  the  sum  of  the  current  value  of  the 
Portfolio  Instruments  that  were  publicly 
disclosed  prior  to  the  commencement  of 
trading  in  Shares  on  the  Exchange. 

10.  Transaction  expenses,  including 
operational  processing  and  brokerage 
costs,  may  be  incurred  by  a  Fund  when 
investors  purchase  or  redeem  Creation 
Units  “in-kind”  and  such  costs  have  the 
potential  to  dilute  the  interests  of  the 
Fund’s  existing  Beneficial  Owners. 
Accordingly,  applicants  state  that  each 
Fund  may  impose  purchase  or 
redemption  transaction  fees 
(“Transaction  Fees”)  in  connection  with 
effecting  such  purchases  or 
redemptions.  Applicants  further  state 
that,  because  the  Transaction  Fees  are 
intended  to  defray  the  transaction 
expenses,  as  well  as  to  prevent  possible 
shareholder  dilution  resulting  from  the 
purchase  or  redemption  of  Creation 
Units,  the  Transaction  Fees  will  be 
borne  only  by  purchasers  or  redeemers 
of  Creation  Units  and  will  be  limited  to 
amounts  that  have  been  determined 
appropriate  by  the  Fund.^'*  The 

A  “custom  order”  is  any  purchase  or 
redemption  of  Shares  made  in  whole  or  in  part  on 
a  cash  basis  in  reliance  on  clause  (e)(i)  or  (e)(ii). 

i'*  In  those  instances  in  w’hich  a  Fund  permits  an 
“in-kiftd”  purchaser  to  substitute  cash  in  lieu  of 
depositing  one  or  more  of  the  requisite  Deposit 
Instruments  or  Redemption  Securities,  as  set  forth 
under  Section  IIt.D.2,  above,  the  purchaser  or  seller 
may  be  assessed  a  higher  Transaction  Fee  on  the 
“cash  in  lieu”  portion  of  its  investment  to  cover  the 
cost  of  purchasing  the  necessary  securities, 
including  operational  processing  and  brokerage 
costs,  and  part  or  all  of  the  spread  between  the 
expected  bid  and  offer  side  of  the  market  relating 
to  such  Deposit  Instruments  or  Redemption 


Distributor  will  be  responsible  for 
delivering  a  Fund’s  current  prospectus 
(“Prospectus”)  or  Summary  Prospectus, 
if  applicable,  to  purchasers  of  Shares  in 
Creation  Units  and  for  maintaining 
records  of  both  the  orders  placed  with 
it  and  the  confirmations  of  acceptance 
furnished  by  it. 

11.  Shares  will  be  listed  and  traded  at 
negotiated  prices  on  an  Exchange  and 
traded  in  the  secondary  market.  When 
NYSE  Area,  Inc.  is  the  principal 
secondary  market  on  which  the  Shares 
are  listed  and  traded  (the  “Primary 
Listing  Exchange”),  it  is  expected  that 
one  or  more  Exchange  member  firms 
will  be  designated  by  the  Exchange  to 
act  as  a  market  maker  (a  “Market 
Maker”).  13  The  price  of  Shares  trading 
on  the  Exchange  will  be  based  on  a 
current  bid/offer  in  the  secondary 
market.  Transactions  involving  the 
purchases  and  sales  of  Shares  on  the 
Exchange  will  be  subject  to  customary 
brokerage  commissions  and  charges. 

12.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs. 
Market  Makers,  acting  in  their  role  to 
provide  a  fair  and  orderly  secondary 
market  for  Shares,  also  may  purchase 
Creation  Units  for  use  in  their  own 
market  making  activities.  Applicants 
expect  that  secondary  market 
purchasers  of  Shares  will  include  both 
institutional  and  retail  investors. 
Applicants  expect  that  arbitrage 
opportunities  created  by  the  ability  to 
continually  purchase  or  redeem 
Creation  Units  should  ensure  that  the 
Shares  will  not  trade  at  a  material 
discount  or  premium  in  relation  to  their 
NAV. 

13.  Shares  will  not  be  individually 
redeemable,  and  only  Shares  combined 
into  Creation  Units  of  a  specified  size 

Instruments.  In  all  cases,  such  Transaction  Fees  will 
be  limited  in  accordance  with  requirements  of  the 
Commission  applicable  to  management  investment 
companies  offering  redeemable  securities. 

’®lf  Shares  are  listed  on  The  NASDAQ  Stock 
Market  LLC  (“Nasdaq”)  or  a  similar  electronic 
Exchange  (including  NYSE  Area),  one  or  more 
member  firms  of  that  Exchange  will  act  as  Market 
Maker  and  maintain  a  market  for  Shares  trading  on 
that  Exchange.  On  Nasdaq,  no  particular  Market 
Maker  would  be  contractually  obligated  to  make  a 
market  in  Shares.  However,  the  listing  requirements 
on  Nasdaq,  for  example,  stipulate  that  at  least  two 
Market  Makers  must  be  registered  in  Shares  to 
maintain  a  listing.  In  addition,  on  Nasdaq  and 
NYSE  Area,  registered  Market  Makers  are  required 
to  make  a  continuous  two-sided  market  or  subject 
themselves  to  regulatory  sanctions.  No  Market 
Maker  will  be  an  affiliated  person,  or  a  second-tier 
affiliate,  of  the  Funds,  except  within  Section 
2(a)(3)(A)  or  (C)  of  the  Act  due  solely  to  ownership 
of  Shares  as  discussed  below. 

Shares  will  be  registered  in  book-entry  form 
only.  DTC  or  its  nominee  will  be  the  record  or 
registered  owner  of  all  outstanding  Shares. 
Beneficial  ownership  of  Shares  will  be  shown  on 
the  records  of  DTC  or  DTC  Participants. 


will  be  redeemable.  Redemption 
requests  must  be  placed  by  or  through 
an  Authorized  Participant. 

14.  Neither  the  Trust  nor  any  Fund 
will  be  marketed  or  otherwise  held  out 
as  a  “mutual  fund.”  Instead,  each  Fund 
will  be  marketed  as  an  “actively- 
managed  exchange-traded  fund.”  In  any 
advertising  material  where  features  of 
obtaining,  buying  or  selling  Shares 
traded  on  the  Exchange  are  described 
there  will  be  an  appropriate  statement  to 
the  effect  that  Shares  are  not 
individually  redeemable. 

15.  On  each  Business  Day,  before  the 
commencement  of  trading  in  Shares  on 
the  Fund’s  Primary  Listing  Exchange, 
the  Fund  will  disclose  on  the  Trust’s 
Web  site  (“Web  site”)  the  identities  and 
quantities  of  the  Portfolio  Instruments 
that  will  form  the  basis  of  the  Fund’s 
calculation  of  NAV  at  the  end  of  the 
Business  Day,  the  Fund’s  per  Share 
NAV  and  the  market  closing  price  or  the 
midpoint  of  the  bid/ask  spread  at  the 
time  of  the  calculation  of  such  NAV 
(“Bid/Ask  Price”),  and  a  calculation  of 
the  premium  or  discount  of  the  market 
closing  price  or  Bid/Ask  Price  against 
such  NAV,  all  as  of  the  prior  Business 
Day.37 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  for  an  exemption 
from  sections  2(a)(32),  5(a)(1),  22(d)  and 
22(e)  of  the  Act  and  rule  22c-l  under 
the  Act,  under  sections  6(c)  and  17(b)  of 
the  Act  for  an  exemption  from  sections 
17(a)(1)  and  17(a)(2)  of  the  Act,  and 
under  section  12(d)(l)(J)  of  the  Act  for 
an  exemption  from  sections  12(d)(1)(A) 
and  (B)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  from  any  provisions  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Section  17(b) 
of  the  Act  authorizes  the  Commission  to 
exempt  a  proposed  transaction  from 
section  17(a)  of  the  Act  if  evidence 
establishes  that  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 

Under  accounting  procedures  followed  by  the 
Funds,  trades  made  on  the  prior  Business  Day  (“T”) 
will  be  booked  and  reflected  in  NAV  on  the  current 
Business  Day  (“T+1”).  Accordingly,  the  Funds  will 
be  able  to  disclose  at  the  beginning  of  the  Business 
Day  the  portfolio  that  will  form  the  basis  for  the 
NAV  calculation  at  the  end  of  the  Business  Day. 


29790 


•  Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Notices 


concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  the  general  provisions  of 
the  Act.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

Sections  5(a)(  1 )  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
“open-end  company”  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 

Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  a  proportionate 
share  of  the  issuer’s  current  net  assets, 
or  the  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  that  would 
to  permit  the  Trust  to  register  as  an 
open-end  management  investment 
company  and  issue  Shares  that  are 
redeemable  in  Creation  Units  only. 
Applicants  state  thaf  investors  may 
purchase  Shares  in  Creation  Units  ft-om 
each  Fund  and  redeem  Creation  Units 
from  each  Fund.  Applicants  further 
state  that,  because  of  the  arbitrage 
possibilities  created  by  the 
redeemability  of  Creation  Units,  they 
expect  that  the  market  price  of 
individual  Shares  will  not  deviate 
materially  from  NAV. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  Under  the  Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
currently  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  , dealer  selling,  redeeming,  or 
repurchasing  a  redeemable  security  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 
trading  in  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  price  described  in  the 
Prospectus,  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  under  the  Act. 
Applicants  request  an  exemption  under 
section  6(c)  from  these  provisions. 


5.  Applicants  state  that,  while  there  is 
little  legislative  history  regarding 
section  22(d),  its  provisions,  as  well  as 
those  of  rule  22c-l,  appear  to  have  been 
designed  to  (a)  to  prevent  dilution 
caused  by  certain  riskless-trading 
schemes  by  principal  underwriters  and 
contract  dealers,  (b)  to  prevent  unjust 
discrimination  or  preferential  treatment 
among  buyers  and  (c)  to  ensure  an 
orderly  distribution  system  of  shares  by 
contract  dealers  by  eliminating  price 
competition  from  non-contract  dealers 
who  could  offer  investors  shares  at  less 
than  the  published  sales  price  and  who 
could  pay  investors  a  little  more  than 
the  published  redemption  price. 

6.  Applicants  assert  that  the 
protections  intended  to  be  afforded  by 
Section  22(d)  and  rule  22c-l  are 
adequately  addressed  by  the  proposed 
methods  for  creating,  redeeming  and 
pricing  Creation  Units  and  pricing  and 
trading  Shares.  Applicants  state  that  (a) 
secondary  market  trading  in  Shares  does 
not  involve  the  Funds  as  parties  and 
cannot  result  in  dilution  of  an 
investment  in  Shares  and  (b)  to  the 
extent  different  prices  exist  during  a 
given  trading  day,  or  from  day  to  day, 
such  variances  occur  as  a  result  of  third- 
party  market  forces  but  do  not  occur  as 

a  result  of  unjust  or  discriminatory 
manipulation.  Finally,  applicants  assert 
that  competitive  forces  in  the 
marketplace  should  ensure  that  the 
margin  between  NAV  and  the  price  for 
the  Shares  in  the  secondary  market 
remains  narrow. 

Section  22(e)  of  the  Act 

7.  Section  22(e)  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  suspending  the  right  of 
redemption  or  postponing  the  datfe  of 
payment  of  redemption  proceeds  for 
more  than  seven  days  after  the  tender  of 
a  security  for  redemption.  Applicants 
observe  that  settlement  of  redemptions 
for  Foreign  Funds  is  contingent  not  only 
on  the  settlement  cycle  of  the  U.S. 
securities  markets  but  also  on  the 
delivery  cycles  present  in  foreign 
markets  in  which  those  Funds  invest. 
Applicants  have  been  advised  that  the 
delivery  cycles  for  transferring 
Redemption  Instruments  to  redeeming 
investors,  coupled  with  local  market 
holiday  schedules,  will  require  a 
delivery  process  longer  than  seven 
calendar  days.  Applicants  therefore 
request  relief  ft'om  the  requirement 
imposed  by  Section  22(e)  to  provide 
payment  or  satisfaction  of  redemptions 
within  seven  (7)  calendar  days 


following  the  tender  of  a  Creation  Unit 
of  such  Funds. 

8.  Applicants  state  that  section  22(e) 
was  designed  to  prevent  unreasonable, 
undisclosed  and  unforeseen  delays  in 
the  actual  payment  of  redemption 
proceeds.  Applicants  assert  that  the 
protections  intended  to  be  afforded  by 
Section  22(e)  are  adequately  addressed 
by  the  proposed  method  and  securities 
delivery  cycles  for  redeeming  Creation 
Units.  Applicants  state  that  allowing 
redemption  payments  for  Creation  Units 
of  a  Fund  to  be  made  within  a 
maximum  of  14  calendar  days  would 
not  be  inconsistent  with  the  spirit  and 
intent  of  section  22(e).  Applicants 
represent  that  each  Fund’s  prospectus 
and/or  statement  of  additional 
information  will  identify  those 
instances  in  a  given  year  where,  due  to 
local  holidays,  more  than  seven 
calendar  days,  up  to  a  maximum  of 
fourteen  (14)  calendar  days,  will  be 
needed  to  deliver  redemption  proceeds 
and  will  list  such  holidays  Applicants 
are  not  seeking  relief  from  section  22(e) 
with  respect  to  Foreign  Funds  that  do 
not  effect  redemptions  in-kind. 

Section  12(d)(1)  of  the  Act 

9.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  from  acquiring  shares  of  an 
investment  company  if  the  securities 
represent  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring  ■ 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company,  its  principal 
underwriter,  or  any  other  broker  or 
dealer  from  selling  its  shares  to  another 
investment  company  if  the  sale  will 
cause  the  acquiring  company  to  own 
more  than  3%  of  the  acquired 
company’s  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company’s  voting  stock  to  be 
owned  by  investment  companies 
generally. 

10.  Applicants  request  relief  to  permit 
Funds  of  Funds  to  acquire  Shares  in 
excess  of  the  limits  in  section 
12(d)(1)(A)  of  the  Act  and  to  permit  the 
Funds,  their  principal  underwriters  and 
any  Broker  to  sell  Shares  to  Funds  of 
Funds  in  excess  of  the  limits  in  section 
12(d)(1)(B)  of  the  Act.  Applicants  submit 


Applicants  acknowledge  that  no  relief  obtained 
from  the  requirements  of  section  22(e)  will  affect 
any  obligations  that  it  may  otherwise  have  under 
rule  15c6-l  under  the  Exchange  Act.  Rule  15c6-l 
requires  that  most  securities  transactions  be  settled 
within  three  business  days  of  the  trade  date. 
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that  the  proposed  conditions  to  the 
requested  relief  address  the  concerns 
underlying  the  limits  in  section  12(d)(1), 
which  include  concerns  about  undue 
influence,  excessive  layering  of  fees  and 
overly  complex  structures. 

11.  Applicants  submit  that  certain  of 
their  proposed  conditions  address 
concerns  about  potential  for  undue 
influence.  To  limit  the  control  that  a 
Fund  of  Funds  may  have  over  a  Fund, 
applicants  propose  a  condition 
prohibiting  the  Fund  of  Funds  Adviser, 
Sponsor,  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Fund  of  Funds  Adviser  or 
Sponsor,  and  any  investment  company 
or  issuer  that  would  be  an  investment 
company  but  for  sections  3(c)(1)  or 
3(c)(7)  of  the  Act  that  is  advised  or 
sponsored  by  the  Fund  of  Funds 
Adviser,  the  Sponsor,  or  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Fund  of 
Funds  Adviser  or  Sponsor  (“Fund  of 
Funds  Advisory  Group”)  from 
controlling  (individually  or  in  the 
aggregate)  a  Fund  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  The  same  . 
prohibition  would  apply  to  any  sub¬ 
adviser  to  an  Investing  Management 
Company  (“Fund  of  Funds  Sub- 
Adviser”),  any  person  controlling, 
controlled  by  or  under  common  control 
with  the  Fund  of  Funds  Sub-Adviser, 
and  any  investment  company  or  issuer 
that  would  be  an  investment  company 
but  for  sections  3(c)(1)  or  3(c)(7)  of  the 
Act  (or  portion  of  such  investment 
company  or  issuer)  advised  or 
sponsored  by  the  Fund  of  Funds  Sub- 
Adviser  or  any  person  controlling, 
controlled  by  or  under  common  control 
with  the  Fund  of  Funds  Sub-Adviser 
(“Fund  of  Funds  Sub-Advisory  Group”). 

12.  Applicants  propose  a  condition  to 
ensure  that  no  Fund  of  Funds  or  Fund 
of  Funds  Affiliate  (except  to  the 
extent  it  is  acting  in  its  capacity  as  an 
investment  adviser  to  a  Fund)  will  cause 
a  Fund  to  purchase  a  security  in  an 
offering  of  securities  during  the 
existence  of  an  underwriting  or  selling 
syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
(“Affiliated  Underwriting”). 2“ 


A  “Fund  of  Funds  Affiliate”  is  any  Fund  of 
Funds  Adviser,  Fund  of  Funds  Sub-Adviser, 
Sponsor,  promoter  or  principal  underwriter  of  a 
Fund  of  Funds,  and  any  person  controlling, 
controlled  by  or  under  common  control  with  any 
of  these  entities.  A  “Fund  Affiliate”  is  the  Adviser, 
Sub-Adviser,  promoter,  or  principal  underwriter  of 
a  Fund  or  any  person  controlling,  controlled  by  or 
under  common  control  with  any  of  these  entities. 

An  “Underwriting  Affiliate”  is  a  principal 
underwriter  in  any  underwriting  or  selling 
syndicate  that  is  an  officer,  director,  member  of  an 
advisory  board.  Fund  of  Funds  Adviser,  Fund  of 
Funds  Sub- Adviser,  employee  or  Sponsor  of  the 


13.  Applicants  propose  several 
conditions  to  address  the  potential  for 
layering  of  fees.  Applicants  note  that  the 
board  of  directors  or  trustees  of  any 
Investing  Management  Gompany, 
including  a  majority  of  the  directors  or 
trustees  who  are  not  “interested 
persons”  within  the  meaning  of  section 
2f&)(19)  of  the  Act  (“independent  Board 
members”),  will  be  required  to  find  that 
the  advisory  fees  charged  under  the 
contract  are  based  on  services  provided 
that  will  be  in  addition  to,  rather  than 
duplicative  of,  services  provided  under 
the  advisory  contract  of  any  Fund  in 
which  the  Investing  Management 
Company  may  invest.  Applicants  also 
state  that  any  sales  charges  and/or 
service  fees  charged  with  respect  to 
shares  of  a  Fund  of  Funds  will  not 
exceed  the  limits  applicable  to  a  fund  of 
funds  as  set  forth  in  NASD  Conduct 
Rule  2830.21 

14.  In  order  to  address  concerns  about 
complexity.  Applicants  propose 
condition  B.12,  which  will  prohibit 
Funds  from  acquiring  securities  of  any 
investment  company  or  company 
relying  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act  in  excess  of  the  limits  contained 
in  section  12(d)(1)(A)  of  the  Act,  except 
to  the  extent  permitted  by  exemptive 
relief  from  the  Commission  permitting  a 
Fund  to  purchase  shares  of  other 
investment  companies  for  short-term 
cash  management  purposes. 

15.  Finafiy,  each  Fund  of  Funds  must 
enter  into  an  FOF  Participation 
Agreement  with  the  respective  Funds, 
which  will  include  an 
acknowledgement  from  the  Fund  of 
funds  that  it  may  rely  on  the  order  only 
to  invest  in  a  Fund  and  not  in  any  other 
investment  company. 

Sections  17(a)(1)  and  (2)  of  the  Act 

16.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person 
(“second  tier  affiliate”),  from  selling  any 
security  to  or  purchasing  any  security 
from  the  company.  Section  2(a)(3)  of  the 
Act  defines  “affiliated  person”  to 
include  any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person  and  any  person  directly  or 


Fund  of  Funds,  or  a  person  of  which  any  such 
officer,  director,  member  of  an  advisory  board. 

Fund  of  Funds  Adviser,  Fund  of  Funds  Sub- 
Adviser,  employee  or  Sponsor  is  an  affiliated 
person  (except  any  person  whose  relationship  to  the 
Fund  is  covered  by  section  10(f)  of  the  Act  is  not 
an  Underwriting  Affiliate). 

21  Any  reference  to  NASD  Conduct  Rule  2830 
includes  any  successor  or  replacement  rule  that 
may  be  adopted  by  the  Financial  Industry 
Regulatory  Authority. 


indirectly  controlling,  controlled  by,  or 
under  common  control  with,  the  other 
person.  Section  2(a)(9)  of  the  Act 
defines  “control”  as  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company 
and  provides  that  a  control  relationship 
will  be  presumed  where  one  person 
owns  more  than  25%  of  another 
person’s  voting  securities.  Each  Fund 
may  be  deemed  to  be  controlled  by  the 
Adviser  and  hence  affiliated  persons  of 
each  other.  In  addition,  the  Funds  may 
be  deemed  to  be  under  common  control 
with  any  other  registered  investment 
company  (or  series  thereof)  advised  by 
the  Adviser  (an  “Affiliated  Fund”). 

17.  Applicants  request  an  exemption 
under  sections  6(c)  and  17(b)  of  the  Act 
from  sections  17(a)(1)  and  17(a)(2)  of  the 
Act  to  permit  in-kind  purchases  and 
redemptions  of  Creation  Units  by 
persons  that  are  affiliated  persons  or 
second  tier  affiliates  of  the  Funds  solely 
by  virtue  of  one  or  more  of  the 
following:  (a)  Holding  5%  or  more,  or  in 
excess  of  25%  of  the  outstanding  Shares 
of  one  or  more  Funds;  (b)  having  an 
affiliation  with  a  person  with  an 
ownership  interest  described  in  (a);  or 
(c)  holding  5%  or  more,  or  more  than 
25%  of  the  Shares  of  one  or  more 
Affiliated  Funds. 22  Applicants  also 
request  an  exemption  in  order  to  permit 
a  Fund  to  sell  its  Shares  to  and  redeem 
its  Shares  from,  and  engage  in  the  in- 
kind  transactions  that  would 
accompany  such  sales  and  redemptions 
with,  certain  Funds  of  Funds  of  which 
the  Funds  are  affiliated  persons  or 
second-tier  affiliates. 23 

18.  Applicants  assert  that  no  useful 
purpose  would  be  served  by  prohibiting 
such  affiliated  persons  from- making  in- 
kind  purchases  or  in-kind  redemptions 
of  Shares  of  a  Fund  in  Creation  Units. 
The  deposit  procedures  for  in-kind 
purchases  of  Creation  Units  and  the 
redemption  procedures  for  in-kind 
redemptions  will  be  the  same  for  all 
purchases  and  redemptions.  Deposit 
Instruments  and  Redemption 
Instruments  will  be  valued  in  the  same 
manner  as  those  Portfolio  Instruments 
currently  held  by  the  relevant  Funds, 


22  Applicants  are  not  seeking  relief  from  section 
17(a)  for,  and  the  requested  relief  will  not  apply  to, 
transactions  where  a  Fund  could  be  deemed  an 
affiliated  person,  or  an  affiliated  person  of  an 
affiliated  person,  of  a  Fund  of  Funds  because  the 
Adviser,  or  an  entity  controlling,  controlled  by  or 
under  common  control  with  the  Adviser  is  also  an 
investment  adviser  to  the  Fund  of  Funds. 

22  To  the  extent  that  purchases  and  .sales  of  Shares 
occur  in  the  secondary  market  (and  not  through 
principal  transactions  directly  between  a  Fund  of 
Funds  and  a  Fund),  relief  from  section  17(a)  would 
not  be  necessEuy.  The  requested  relief  is  intended 
to  cover,  however,  transactions  directly  between 
Funds  and  Funds  of  Funds. 
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and  the  valuation  of  the  Deposit 
Instruments  and  Redemption 
Instruments  will  be  made  in  the  same 
manner  and  on  the  same  terms  for  all, 
regardless  of  the  identity  of  the 
purchaser  or  redeemer.  Applicants  do 
not  believe  that  in-kind  purchases  and 
redemptions  will  result  in  abusive  self¬ 
dealing  or  overreaching  of  the  Fund. 

19.  Applicants  also  submit  that  the 
sale  of  Shares  to  and  redemption  of 
Shares  from  a  Fund  of  Funds  meets  the 
standards  for  relief  under  sections  17(b) 
and  6(c)  of  the  Act.  Applicants  note  that 
any  consideration  paid  for  the  purchase 
or  redemption  of  Shares  directly  from  a 
Fund  will  be  based  on  the  NAV  of  the 
Fund  in  accordance  with  policies  and 
procedures  set  forth  in  the  Fund’s 
registration  statement. The  FOF 
Participation  Agreement  will  require 
any  Fund  of  Funds  that  purchases 
Creation  Units  directly  from  a  Fund  to 
represent  that  the  purchase  of  Creation 
Units  from  a  Fund  by  a  Fund  of  Funds 
will  be  accomplished  in  compliance 
with  the  investment  restrictions  of  the 
Fund  of  Funds  and  will  be  consistent 
with  the  investment  policies  set  forth  in 
the  Fund  of  Fund’s  registration 
statement.  Applicants  also  state  that  the 
relief  requested  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants’  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

A.  ETF  Relief 

1.  The  requested  relief  to  permit  ETF 
operations  will  expire  on  the  effective 
date  of  any  Commission  rule  under  the 
Act  that  provides  relief  permitting  the 
operation  of  actively-managed  ETFs. 

2.  As  long  as  a  Fund  operates  in 
reliance  on  the  requested  order,  the 
Shares  of  the  Fund  will  be  listed  on  an 
Exchange. 

3.  Neither  the  Trust  nor  any  Fund  will 
be  advertised  or  marketed  as  an  open- 
end  investment  company  or  a  mutual 
fund.  Any  advertising  material  that 
describes  the  purchase  or  sale  of 
Creation  Units  or  refers  to  redeemability 
will  prominently  disclose  that  the 


Applicants  acknowledge  that  the  receipt  of 
compensation  by  (a)  an  affiliated  person  of  a  Fund 
of  Funds,  or  an  affiliated  person  of  such  person,  for 
the  purchase  by  the  Fund  of  Funds  of  Shares  of  the 
Fund  or  (b)  an  affiliated' person  of  a  Fund,  or  an 
affiliated  person  of  such  person,  for  the  sale  by  the 
Fund  of  its  Shares  to  a  Fund  of  Funds,  may  be 
prohibited  by  section  17(eKl)  of  the  Act.  The  FOF 
Participation  Agreement  also  will  include  this 
acknowledgment. 


Shares  are  not  individually  redeemable 
and  that  owners  of  the  Shares  may 
acquire  Shares  from  the  Fund  and 
tender  Shares  for  redemption  to  the 
Fund  in  Creation  Units  only. 

4.  The  Web  site,  which  is  and  will  be 
publicly  accessible  at  no  charge,  will 
contain,  on  a  per  Share  basis  for  the 
Fund,  the  prior  Business  Day’s  NAV  arid 
the  market  closing  price  or  Bid/Ask 
Price,  and  a  calculation  of  the  premium 
or  discount  of  the  market  closing  price 
or  Bid/Ask  Price  against  such  NAV. 

5.  No  Adviser  or  Sub- Adviser,  directly 
or  indirectly,  will  cause  any  Authorized 
Participant  (or  any  investor  on  whose 
behalf  an  Authorized  Participant  may 
transact  with  the  Fund)  to  acquire  any 
Deposit  Instrument  for  the  Fund 
through  a  transaction  in  which  the  Fund 
could  not  engage  directly. 

6.  On  each  Business  Day,  before  the 
commencement  of  trading  in  Shares  on 
the  Fund’s  Primary  Listing  Exchange, 
the  Fund  will  disclose  on  the  Web  site 
the  identities  and  quantities  of  the 
'Portfolio  Instruments  that  will  form  the 
basis  of  the  Fund’s  calculation  of  NAV 
at  the  end  of  the  Business  Day. 

B.  Section  12(d)(1)  Relief 

1.  The  members  of  the  Fund  of  Funds 
Advisory  Group  will  not  control 
(individually  or  in  the  aggregate)  a  Fund 
within  the  meaning  of  section  2(a)(9)  of 
the  Act.  The  members  of  the  Fund  of 
Funds  Sub-Advisory  Group  will  not 
control  (individually  or  in  the  aggregate) 
a  Fund  within  the  meaning  of  section 
2(a)(9)  of  the  Act.  If,  as  a  result  of  a 
decrease  in  the  outstanding  voting 
securities  of  a  Fund,  the  Fund  of  Funds 
Advisory  Group  or  the  Fund  of  Funds 
Sub- Advisory  Group,  each  in  the 
aggregate,  becomes  a  holder  of  more 
than  25  percent  of  the  outstanding 
voting  securities  of  a  Fund,  it  will  vote 
its  Shares  of  the  Fund  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Fund’s  Shares.  This 
condition  does  not  apply  to  the  Fund  of 
Funds  Sub-Advisory  Group  with  respect 
to  a  Fund  for  which  the  Fund  of  Funds 
Sub-Adviser  or  a  person  controlling, 
controlled  by  or  under  common  control 
with  the  Fund  of  Funds  Sub- Adviser 
acts  as  the  investment  adviser  within 
the  meaning  of  section  2(a)(20)(A)  of  the 
Act. 

2.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  will  cause  any  existing 
or  potential  investment  by  the  Fund  of 
Funds  in  a  Fund  to  influence  the  terms 
of  any  services  or  transactions  between 
the  Fund  of  Funds  or  a  Fund  of  Funds 
Affiliate  and  the  Fund  or  a  Fund 
Affiliate. 

3.  The  board  of  directors  or  trustees  of 
an  Investing  Management  Company, 


including  a  majority  of  the  independent 
directors  or  trustees,  will  adopt 
procedures  reasonably  designed  to 
ensure  that  the  Fund  of  Funds  Adviser 
and  any  Fund  of  Funds  Sub-Adviser  are 
conducting  the  investment  program  of 
the  Investing  Management  Company 
without  taking  into  account  any 
consideration  received  by  the  Investing 
Management  Company  or  a  Fund  of 
Funds  Affiliate  from  a  Fund  or  a  Fund 
Affiliate  in  connection  with  any  services 
or  transactions. 

4.  Once  an  investment  by  a  Fund  of 
Funds  in  the  Shares  of  a  Fund  exceeds 
the  limit  in  section  12(d)(l)(A)(i)  of  the 
Act,  the  Board,  including  a  majority  of 
the  independent  Board  members,  will 
determine  that  any  consideration  paid 
by  the  Fund  to  the  Fund  of  Funds  or  a 
Fund  of  Funds  Affiliate  in  connection 
with  any  services  or  transactions:  (i)  Is 
fair  and  reasonable  in  relation  to  the 
nature  and  quality  of  the  services  and 
benefits  received  by  the  Fund;  (ii)  is 
within  the  range  of  consideration  that 
the  Fund  would  be  required  to  pay  to 
another  unaffiliated  entity  in  connection 
with  the  same  services  or  transactions; 
and  (iii)  does  not  involve  overreaching 
on  the  part  of  any  person  concerned. 

This  condition  does  not  apply  with 
respect  to  any  services  or  transactions 
between  a  Fund  and  its  investment 
adviser(s),  or  any  person  controlling, 
controlled  by  or  under  common  control 
with  such  investment  adviser(s). 

5.  The  Fund  of  Funds  Adviser,  oi* 
trustee  or  Sponsor  of  an  Investing  Trust, 
as  applicable,  will  waive  fees  otherwise 
payable  to  it  by  the  Fund  of  Funds  in 
an  amount  at  least  equal  to  any 
compensation  (including  fees  received 
pursuant  to  any  plan  adopted  by  a  Fund 
pursuant  to  rule  12b-l  under  the  Act) 
received  from  a  Fund  by  the  Fund  of 
Funds’  Adviser,  or  trustee  or  Sponsor  of 
the  Investing  Trust,  or  an  affiliated 
person  of  the  Fund  of  Funds’  Adviser, 
or  trustee  or  Sponsor  of  the  Investing 
Trust,  other  than  any  advisory  fees  paid 
to  the  Fund  of  Funds’  Adviser,  or 
trustee,  or  Sponsor  of  an  Investing 
Trust,  or  its  affiliated  person  by  the 
Fund,  in  connection  with  the 
investment  by  the  Fund  of  Funds  in  the 
Fund.  Any  Fund  of  Funds  Sub-Adviser 
will  waive  fees  otherwise  payable  to  the 
Fund  of  Funds  Sub-Adviser,  directly  or 
indirectly,  by  the  Investing  Management 
Company  in  an  amount  at  least  equal  to 
any  compensation  received  from  a  Fund 
by  the  Fund  of  Funds  Sub-Adviser,  or 
an  affiliated  person  of  the  Fund  of 
Funds  Sub- Adviser,  other  than  any 
advisory  fees  paid  to  the  Fund  of  Funds 
Sub-Adviser  or  its  affiliated  person  by 
the  Fund,  in  connection  with  the 
investment  by  the  Investing 
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Management  Company  in  the  Fund 
made  at  the  direction  of  the  Fund  of 
Funds  Sub- Adviser.  In  the  event  that  the 
Fund  of  Funds  Sub-Adviser  waives  fees, 
the  benefit  of  the  waiver  will  be  passed 
through  to  the  Investing  Management 
Company. 

6.  No  Fund  of  Funds  or  Fund  of 
Funds  Affiliate  (except  to  the  extent  it 

is  acting  in  its  capacity  as  an  investment 
adviser  to  a  Fund)  will  cause  a  Fund  to 
purchase  a  security  in  an  Affiliated 
Underwriting. 

7.  The  Board,  including  a  majority  of 
the  independent  Board  members,  will 
adopt  procedures  reasonably  designed 
to  monitor  any  purchases  of  securities 
by  the  Fund  in  an  Affiliated 
Underwriting,  once  an  investment  by  a 
Fund  of  Funds  in  the  securities  of  the 
Fund  exceeds  the  limit  of  section 
12(d)(l)(A)(i)  of  the  Act,  including  any 
purchases  made  directly  from  an 
Underwriting  Affiliate.  The  Board  will 
review  these  purchases  periodically,  but 
no  less  frequently  than  annually,  to 
determine  whether  the  purchases  were 
influenced  by  the  investment  by  the 
Fund  of  Funds  in  the  Fund.  The  Board 
will  consider,  among  other  things:  (i) 
whether  the  purchases  were  consistent 
with  the  investment  objectives  and 
policies  of  the  Fund;  (ii)  how  the 
performance  of  securities  purchased  in 
an  Affiliated  Underwriting  compares  to 
the  performance  of  comparable 
securities  purchased  during  a 
comparable  period  of  time  in 
underwritings  other  than  Affiliated 
Underwritings  or  to  a  benchmark  such 
as  a  comparable  market  index;  and  (iii) 
whether  the  amount  of  securities 
purchased  by  the  Fund  in  Affiliated 
Underwritings  and  the  amount 
purchased  directly  from  an 
Underwriting  Affiliate  have  changed 
significantly  from  prior  years.  The 
Board  will  take  any  appropriate  actions 
based  on  its  review,  including,  if 
appropriate,  the  institution  of 
procedures  designed  to  ensure  that 
purchases  of  securities  in  Affiliated 
Underwritings  are  in  the  best  interest  of 
beneficial  owners  of  the  Fund. 

8.  Each  Fund  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  described  in  the  preceding 
condition,  and  any  modifications  to 
such  procedures,  and  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  purchase  in  an  AffiliateS 
Underwriting  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  purchase  of 
securities  in  Affiliated  Underwritings 
once  an  investment  by  a  Fund  of  Funds 
in  the  securities  of  the  Fund  exceeds  the 


limit  of  section  12(d)(l)(A)(i)  of  the  Act, 
setting  forth  from  whom  the  securities 
were  acquired,  the  identity  of  the 
underwriting  syndicate’s  members,  the 
terms  of  the  purchase,  and  the 
information  or  materials  upon  which 
the  Board’s  determinations  were  made. 

9.  Before  investing  in  a  Fund  in 
excess  of  the  limits  in  section 
12(d)(1)(A),  a  Fund  of  Funds  will 
execute  a  FOF  Participation  Agreement 
with  the  Fund  stating  that  their 
respective  boards  of  directors  or  trustees 
and  their  investment  advisers,  or  trustee 
and  Sponsor,  as  applicable,  understand 
the  terms  and  conditions  of  the  order, 
and  agree  to  fulfill  their  responsibilities 
under  the  order.  At  the  time  of  its 
investment  in  Shares  of  a  Fund  in 
excess  of  the  limit  in  section 
12(d)(l)(A)(i),  a  Fund  of  Funds  will 
notify  the  Fund  of  the  investment.  At 
such  time,  the  Fund  of  Funds  will  also 
transmit  to  the  Fund  a  list  of  the  names 
of  each  Fund  of  Funds  Affiliate  and 
Underwriting  Affiliate.  The  Fund  of 
Funds  will  notify  the  Fund  of  any 
changes  to  the  list  as  soon  as  reasonably 
practicable  after  a  change  occurs.  The 
Fund  and  the  Fund  of  Funds  will 
maintain  and  preserve  a  copy  of  the 
order,  the  FOF  Participation  Agreement, 
and  the  list  with  any  updated 
information  for  the  duration  of  the 
investment  and  for  a  period  of  not  less 
than  six  years  thereafter,  the  first  two 
years  in  an  easily  accessible  place. 

10.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  directors  or  trustees  of  each 
Investing  Management  Company, 
including  a  majority  of  the  independent 
directors  or  trustees,  will  find  that  the 
advisory  fees  charged  under  such 
contract  are  based  on  services  provided 
that  will  be  in  addition  to,  rather  than 
duplicative  of,  the  services  provided 
under  the  advisory  contract(s)  of  any 
Fund  in  which  the  Investing 
Management  Company  may  invest. 
These  findings  and  their  basis  will  be 
recorded  fully  in  the  minute  books  of 
the  appropriate  Investing  Management 
Company. 

11.  Any  sales  charges  and/or  service 
fees  charged  with  respect  to  shares  of  a 
Fund  of  Funds  will  not  exceed  the 
limits  applicable  to  a  fund  of  funds  as 
set  forth  in  NASD  Conduct  Rule  2830. 

12.  No  Fund  will  acquire  securities  of 
an  investment  company  or  company 
relying  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act  in  excess  of  the  limits  contained 
in  section  12(d)(1)(A)  of  the  Act,  except 
to  the  extent  permitted  by  exemptive 
relief  from  the  Commission  permitting  a 
Fund  to  purchase  shares  of  other 
investment  companies  for  short-term 
cash  management  purposes. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 
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Privileges  Basis  Submitted  by  the 
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Exchange,  Inc.,  Chicago  Board 
Options  Exchange,  Incorporated, 
Chicago  Stock  Exchange,  Inc.,  EDGA 
Exchange,  Inc.,  EDGX  Exchange,  Inc., 
Financial  Industry  Regulatory 
Authority,  Inc.,  International  Securities 
Exchange  LLC,  NASDAQ  OMX  BX,  Inc., 
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May  15,  2013. 

Pursuant  to  Section  llA  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  and  Rule  608  thereunder, ^ 
notice  is  hereby  given  that  on  May  10, 
2013,  the  operating  committee 
(“Operating  Committee”  or 
“Committee”)  ^  of  the  Joint  Self- 
Regulatory  Organization  Plan  Governing 
the  Collection,  Consolidation,  and 
Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privilege  Basis 
(“Nasdaq/UTP  Plan”  or  “Plan”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  an 
amendment  to  the  Plan.^  This 


’  13  U.S.C.  78k-l. 

2  17  CFR  242.608. 

■■’The  Plan  Participants  (collectively. 
“Participants")  are  the;  BATS  Exchange,  Inc.;  BATS 
Y-E.\change.  Inc.:  Chicago  Board  Options  Exchange, 
Incorporated:  Chicago  Stock  Exchange.  Inc.;  EDGA 
Exchange.  Inc.;  EDGX  Exchange,  Inc.;  Financial 
Industry  Regulatory  Authority.  Inc.;  International 
Securities  Exchange  LLC:  NASDAQ  OMX  BX.  Inc.; 
NASDAQ  OMX  PHLX  LLC;  Nasdaq  Stock  Market 
LLC;  National  Stock  Exchange,  Inc.:  Now  York 
Stock  Exchange  LLC;  NYSE  MKT  LLC;  and  NYSE 
Area.  Inc. 

■•The  Plan  governs  the  collection,  processing,  and 
dissemination  on  a  consolidated  basis  of  quotation 
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amendment  represents  Amendment  No. 
29  (“Amendment  No.  29”)  to  the  Plan 
and  proposes  to  reverse  the  changes  (the 
“Fee  Changes”)  that  the  Participants 
made  in  Amendment  No.  27  ^  to  the 
Nasdaq/UTP  Plan  and  Amendment  No. 
28®  to  the  Nasdaq/UTP  Plan  (the  “Fee 
Change  Filings”).  Under  the  Fee  Change 
Filings,  the  Fee  Changes  became 
effective  on  April  1,  2013.  Amendment 
No.  29  would  cause  the  Fee  Changes  not 
to  have  become  effective  as  of  April  1, 
2013.  Pursuant  to  Rule  608(b)(3)(i) 
under  the  Act,  the  Participants 
designated  the  Amendment  No.  29  as 
establishing  or  changing  a  fee  or  other 
charge  collected  on  behalf  of  all  of  the 
Participants  in  connection  with  access 
to,  or  use  of,  the  facilities  contemplated 
by  the  Amendment.  As  a  result, 
Amendment  No.  29  has  been  put  into 
effect  upon  filing  with  the  Commission. 
Accordingly,  the  Participants  would  not 
implement  the  Fee  Changes  for  the 
month  of  April  2013  or  otherwise. 

At  any  time  within  60  days  of  the 
filing  of  Amendment  No.  29,  the 
Commission  may  summarily  abrogate 
Amendment  No.  29  and  require  that  the 
Amendment  be  refiled  in  accordance 
with  paragraph  (a)(1)  of  Rule  608  and 
reviewed  in  accordance  with  paragraph 
(b)(2)  of  Rule  608,  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and 
perfect  the  mechanisms  of,  a  national 
market  system  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons. 

1.  Rule  608(a) 

A.  Purpose  of  the  Amendments 

On  March  22,  2013,  the  Participants 
filed  with  the  Commission  Amendment 
No.  27.  That  amendment  revised  the 
metric  by  which  the  Participants 
calculate  the  annual  increase  in  the 
Enterprise  Maximum. 


information  and  transaction  reports  in  Eligible 
Securities  for  each  of  its  Participants.  This 
consolidated  information  informs  investors  of  the 
current  quotation  and  recent  trade  prices  of  Nasdaq 
securities.  It  enables  investors  to  ascertain  from  one 
data  source  the  current  prices  in  all  the  markets 
trading  Nasdaq  securities.  The  Plan  serves  as  the 
required  transaction  reporting  plan  for  its 
Participants,  which  is  a  prerequisite  for  their 
trading  Eligible  Securities.  See  Securities  Exchange 
Act  Release  No.  55647  (April  19,  2007),  72  FR 
20891  (April  2h,  2007). 

®  See  Securities  Exchange  Act  Release  No.  69215 
(March  22,  2013),  78  FR  19029  (March  28,  2013) 
(“Amendment  No.  27”). 

®  See  Securities  Exchange  Act  Release  No.  69361 
(April  10,  2013),  78  FR  22588  (April  16,  2013) 
(“Amendment  No.  28”). 


On  March  27,  2013,  the  Participants 
filed  with  the  Commission  Amendment 
No.  28.  That  amendment  increased  the 
professional  subscriber  device  fee  from 
$20  to  $25,  introduced  a  new 
redistribution  fee  and  established  a  net 
reporting  program. 

Amendment  No.  27  and  Amendment 
No.  28  made  the  Fee  Changes  effective 
as  of  April  1,  2013. 

After  consultation  with  Commission 
staff,^  the  Participants  propose  to 
reverse  all  of  the  Fee  Changes.  As  a 
result  of  the  reversal,  the  Fee  Changes 
would  not  be  deemed  to  have  taken 
effect  on  April  1,  2013,  meaning  that  the 
Participants  would  not  implement  the 
Fee  Changes  for  the  month  of  April  2013 
or  otherwise.  The  Participants  anticipate 
re-examining  the  Fee  Change  Filings 
and  re-filing  them  at  a  later  date 

B.  Governing  or  Constituent  Documents 
Not  applicable. 

C;  Implementation  of  Amendment 
All  of  the  Participants  have 
manifested  their  approval  of  the 
propose?!  amendment  by  means  of  their 
execution  of  Amendment  No.  29. 
Amendment  No.  29  shall  be  effective 
when  this  Agreement  has  been  executed 
on  behalf  of  each  Participant  and  the 
amendment  has  been  filed  with  the 
Commission.  Once  effective. 
Amendment  No.  29  would  cause  the 
changes  set  forth  in  the  Fee  Change 
Filings  not  to  have  become  effective  on 
April  1,  2013.  This  means  that  the 
Participants  would  not  implement  the 
Fee  Changes  for  the  month  of  April  2013 
or  otherwise,  although  the  Participants 
may  elect  to  re-file  the  Fee  Changes  at 
a  later  date. 

D.  Development  and  Implementation 
Phas'^s 

Not  applicable. 

E.  Analysis  of  Impact  on  Competition 

The  proposed  amendment  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

The  Participants  do  not  believe  that 
the  proposed  plan  amendment 
introduces  terms  that  are  unreasonably 


^  See  also  Letter  to  John  Ram.say,  Acting  Director, 
Division  of  Trading  and  Markets,  Commission,  et  al. 
from  Ira  D.  Hammerman,  Senior  Managing  Director 
&  General  Counsel,  Securities  Industry  and 
Financial  Markets  Association,  dated  March  28, 
2013  (“SIFMA  Letter”);  Letter  to  Chairperson  White 
and  Commissioners,  Commission,  from  Gene  L. 
Finn,  Ph.D.,  dated  April  24,  2013  (“Finn  Letter  1”); 
Letter  to  the  Commission,  from  Gene  L.  Finn,  Ph.D., 
dated  April  25,  2013  (“Finn  Letter  2”);  and  Letter 
to  Elizabeth  M.  Murphy,  Secretary,  Commission 
from  Peter  Moss,  Managing  Director,  Thomson 
Reuters,  dateS  May  7,  2013  (“Thomson  Reuters 
Letter”). 


discriminatory  for  the  purposes  of 
Section  11  A(c)(l)(D)  of  the  Act.® 

F.  Written  Understanding  or  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  Plan 

The  Participants  have  no  written 
understandings  or  agreements  relating 
to  interpretation  of  the  Plan  as  a  result 
of  the  amendment. 

G.  Approval  by  Sponsors  in  Accordance 
With  Plan 

Each  of  the  Plan’s  Participants  has 
approved  the  changes  and  has  executed 
a  written  amendment  to  the  Plan. 

H.  Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

Not  applicable. 

I.  Terms  and  Conditions  of  Access 
See  Item  1(A)  above. 

/.  Method  of  Determination  and 
Imposition,  and  Amount  of.  Fees  and 
Charges 

See  Item  1(A)  above. 

K.  Method  and  Frequency  of  Processor 
Evaluation 

Not  applicable. 

L.  Dispute  Resolution 
Not  applicable. 

II.  Rule  601(a) 

A.  Equity  Securities  for  Which 
Transaction  Reports  Shall  Be  Required 
by  the  Plan 

Not  applicable. 

B.  Reporting  Requirements 
Not  applicable. 

C.  Manner  of  Collecting,  Processing, 
Sequencing,  Making  Available  and 
Disseminating  Last  Sale  Information 

Not  applicable. 

D.  Manner  of  Consolidation 
.Not  applicable. 

E.  Standards  and  Methods  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports 

Not  applicable. 

F.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

Not  applicable. 

G.  Terms  of  Access  to  Transaction 
Reports 

Not  applicable. 


»15  U.S.C.  78k-l(c)(l)(D). 
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H.  Identification  of  Marketplace  of  . 
Execution 

Not  Applicable. 

III.  Solicitation  of  Comments 

The  Commission  seeks  general 
comments  on  Amendment  No.  29. 
Interested  persons  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposal  is  consistent  with 
the  Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  S7-24-89  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  S7-24-89.  This  file  number 
should  be  included  on  the  subject  line 
if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Web  site  [http://www.sec.gov/rules/ 
sro.shtml).  Copies  of  the  submission,  all 
written  statements  with  respect  to  the 
proposed  Plan  Amendment  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  Plan  Amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  the  filing  also 
will  be  available  for  Web  site  viewing 
and  printing  at  the  Office  of  the 
Secretary  of  the  Committee,  currently 
located  at  the  CBOE,  400  S.  LaSalle 
Street,  Chicago,  IL  60605.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  S7-24-89 
and  should  be  submitted  on  or  before 
June  11,  2013. 


For  the  Commission,  by  the  Division 
of  Trading  and  Markets,  pursuant  to 
delegated  authority.® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Doc.  2013-12041  Filed  5-20-13;  8:45  am] 
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Self-Regulatory  Organizations; 

NASDAQ  OMX  BX,  Inc  ;  Notice  of  Filing 
of  Proposed  Rule  Change  for 
Permanent  Approval  of  a  Pilot  To 
Permit  BX  Options  To  Accept  Inbound 
Options  Orders  From  NASDAQ  OMX 
PHLX  LLC  and  NASDAQ  Options 
Services  LLC 

May  15,  2013. 

Pursuant  to  Section  19(b)C(l)  ’  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,® 
notice  is  hereby  given  that,  on  May  7, 
2013,  NASDAQ  OMX  BX,  Inc.  (the 
“Exchange”  or  “BX”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  submitted  a 
proposal  for  the  permanent  approval  of 
the  Exchange’s  pilot  program  to  permit 
the  BX  Options  System  to  accept 
inbound  options  orders  routed  by 
Nasdaq  Options  Services  LLC  (“NOS”) 
from  NASDAQ  OMX  PHLX  LLC 
(“Phlx”)  and  The  NASDAQ  Stock 
Market  LLC’s  NASDAQ  Options  Market 
(“NOM”). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


9 17  CFR  200.30-3(a)(27). 
'  15  U.S.C.  78s{b)(l). 

2 15  U.S.C.  78a. 

9 17  CFR  240.19b-4. 


places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  conjunction  with  PHLX  and  NOM 
providing  outbound  routing  services  to 
all  options  markets  using  its  affiliated 
routing  broker,  NOS,'*  BX  proposed  that 
NOS  be  permitted  to  route  orders  from 
PHLX  and  NOM  to  BX  Options  on  a 
pilot  basis,  subject  to  certain  limitations 
and  conditions,  as  described  below. ^ 

The  current  pilot  program  expires  June 
26,  2013. 

NOS  is  a  broker-dealer  and  member  of 
NASDAQ,  PHLX  and  BX.  NOS  provides 
all  routing  functions  for  NOM,  BX 
Options  and  PHLX.  BX,  NASDAQ, 

NOM,  PHLX  and  NOS  are  affiliates.® 
Accordingly,  the  affiliate  relationship 
between  BX  and  NOS,  its  member, 
raises  the  issue  of  an  exchange’s 
affiliation  with  a  member  of  such 
exchange.  Specifically,  in  connection 
with  prior  filings,  the  Commission  has 
expressed  concern  that  the  affiliation  of 
an  exchange  with  one  of  its  members 
raises  the  potential  for  unfair 
competitive  advantage  and  potential 
conflicts  of  interest  between  an 
exchange’s  self-regulatory  obligations 
and  its  commercial  interests. ^ 

Recognizing  that  the  Commission  has 
previously  expressed  concern  regarding 
the  potential  for  conflicts  of  interest  in 
instances  where  a  member  firm  is 
affiliated  with  an  exchange  of  which  it 
is  a  niember,  the  Exchange  previously 
proposed,  and  the  Commission 
approved,  limitations  and  conditions  on 


*  See  Securities  Exchange  Act  Release  Nos.  59995 
(May  28.  2009),  74  FR  26750  (June  3,  2009)  (SR- 
Phlx-2009-32);  and  57478  (March  12.  2008),  73  FR 
14521  (March  18,  2008)  (order  approving  File  Nos. 
SR-NASDAQ-2007-004  and  SR-NASDAQ-2007- 
080). 

®  Securities  Exchange  Act  Release  No.  67256 
(June  26,  2012),  77  FR  39277  (July  2,  2012)  (SR-BX- 
2012-030). 

•’  See  Securities  Exchange  Act  Release  Nos.  58324 
(August  7,  2008),  73  FR  46936  (August  12,  2008) 
(SR-BSE-2008-02;  SR-BSE-2008-23;  SR-BSE- 
2008-25;  SR-BSECC-2008-01)  (order  approving 
NASDAQ  OMX's  acquisition  of  BX);  and  58179 
(July  17,  2008),  73  FR  42874  (July  23,  2008)  (SR- 
Phlx-2008-31)  (order  approving  NASDAQ  OMX’s 
acquisition  of  PHLX). 

^  See  Securities  Exchange  Act  Release  Nos.  59153 
(December  23,  2008),  73  FR  80485  (December  31, 
2008)  (SR-NASDAQ-2008-098):  and  62736  (August 
17,  2010),  75  FR  51861  (August  23,  2010)  (SR- 
NASDAQ-2010-100).  See  also  Securities  Exchange 
Act  Release  No.  58135  (July  10,  2008),  73  FR  40898 
(July  16,  2008)(SR-NASDAQ-2008-061)(Pennitting 
NOS  to  be  affiliated  with  PHLX). 
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NOS’s  affiliation  with  the  Exchange.® 
Also  recognizing  that  the  Commission 
has  expressed  concern  regarding  the 
potential  for  conflicts  of  interest  in 
instances  where  a  member  firm  is 
affiliated  with  an  exchange  to  which  it 
is  routing  orders,  the  Exchange 
previously  proposed,  and  the 
Commission  approved,®  NOS’s 
affiliation  with  the  Exchange  to  permit 
the  Exchange  to  accept  inbound  orders 
that  NOS  routes  in  its  capacity  as  a 
facility  of  PHLX  and  NOM,  subject  to 
the  certain  limitations  and  conditions. 
The  Exchange  now  proposes  to  permit 
BX  to  accept  inbound  options  orders 
that  NOS  routes  in  its  capacity  as  a 
facility  of  PHLX  and  NOM  on  a 
permanent  basis,  subject  to  the 
limitations  and  conditions  of  this  pilot: 

•  First,  the  Exchange  and  FINRA 
maintain  a  Regulatory  Contract,  as  well 
as  an  agreement  pursuant  to  Rule  17d- 
2  under  the  Act  {“17d-2  Agreement”).'® 
Pursuant  to  the  Regulatory  Contract  and 
the  17d-2  Agreement,  FINRA  is 
allocated  regulatory  responsibilities  to 
review  NOS’s  compliance  with  certain 
Exchange  rules."  Pursuant  to  the 
Regulatory  Contract,  however,  BX 
retains  ultimate  responsibility  for 
enforcing  its  rules  with  respect  to  NOS. 

•  Second,  PINRA  monitors  NOS  for 
compliance  with  the  Exchange’s  trading 
rules,  and  collects  and  maintains  certain 
related  information."' 

•  Third,  FINRA  provides  a  report  to 
the  Exchange’s  chief  regulatory  officer 
(“CRO”),  on  a  quarterly  basis,  that:  (i) 
Quantifies  all  alerts  (of  which  FINRA  is 
aware)  that  identify  NOS  as  a 
participant  that  has  potentially  violated 
Commission  or  Exchange  rules,  and  (ii) 
lists  all  investigations  that  identify  NOS 
as  a  participant  that  has  potentially 
violated  Commission  or  Exchange  rules. 

•  Fourth,  the  Exchange  has  in  place 
BX  Rule  2140(c),  which  requires  The 
NASDAQ  OMX  Group,  Inc.,  as  the 
holding  company  owning  both  the 


®  Securities  Exchange  Act  Release  No.  67256 
(June  26,  2012),  77  FR  39277  (July  2,  2012)  (SR-BX- 
2012-0,30). 

ini7CFR  240.17d-2. 

NOS  is  also  subject  to  independent  oversight  by 
FINRA,  its  designated  examining  authority,  for 
compliance  with  financial  responsibility 
requirements. 

'^Pursuant  to  the  Regulatory  Contract,  both 
FINRA  and  the  Exchange  collect  and  maintain  all 
alerts,  complaints,  investigations  and  enforcement 
actions  in  which  NOS  (in  its  capacity  as  a  facility 
of  PHLX  and  NOM  routing  orders  to  BX)  is 
identified  as  a  participant  that  has  potentially 
violated  applicable  Commission  or  Exchange  rules. 
The  Exchange  and  FINRA  retain  these  records  in  an 
easily  accessible  manner  in  order  to  facilitate  any 
[XJtential  review  conducted  by  the  Commission's 
Office  of  Compliance  Inspections  and 
Examinations. 


Exchange  and  NOS,  to  establish  and 
maintain  procedures  and  internal 
controls  reasonably  designed  to  ensure 
that  NOS  does  not  develop  or 
implement  changes  to  its  system,  based 
on  non-public  information  obtained 
regarding  planned  changes  to  the 
Exchange’s  systems  as  a  result  of  its 
affiliation  with  the  Exchange,  until  such 
information  is  available  generally  to 
similarly  situated  Exchange  members,  in 
connection  with  the  provision  of 
inbound  order  routing  to  the 
Exchange.'® 

The  Exchange  has  met  all  the  above- 
listed  conditions.  By  meeting  the  above 
conditions,  the  Exchange  has  set  up 
mechanisms  that  protect  the 
independence  of  the  Exchange’s 
regulatory  responsibility  with  respect  to 
NOS,  as  well  as  demonstrate  that  NOS 
cannot  use  any  information  advantage  it 
may  have  because  of  its  affiliation  with 
the  Exchange.  Because  the  Exchange  has 
met  all  the  above-listed  conditions,  it 
now  seeks  permanent  approval  of  this 
inbound  routing  relationship.  The 
Exchange  will  continue  to  comply  with 
the  conditions  1-4  stated  above. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6  of  the  Act,'^ 
in  general,  and  with  Sections  eIbK.'i)  of 
the  Act,'®  in  particular,  in  that  the 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,. to  protect 
investors  and  the  public  interest, 
because  the  proposed  rule  change  will 
allow  the  Exchange  to  continue  to 
receive  inbound  orders  from  NOS, 
acting  in  its  capacity  as  a  facility  of 
PHLX  and  NOM,  in  a  manner  consistent 
with  prior  approvals  and  established 
protections.  The  Exchange  believes  that 
these  conditions  establish  mechanisms 
that  protect  the  independence  of  the 
Exchange’s  regulatory  responsibility 
with  respect  to  NOS,  as  well  as  ensure 
that  NOS  cannot  use  any  information  it 
may  have  because  of  its  affiliation  with 
the  Exchange  to  its  advantage. 


*3  See  SR-BX-201.3-035. 
’“IS  U.S.C.  78f. 

'5  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 
Permanent  approval  of  the  current  pilot 
program  does  not  raise  any  issues  of 
intra-market  competition  because  it 
involves  inbound  routing  from  an 
affiliated  exchange.  Nor  does  it  result  in 
a  burden  on  competition  among 
exchanges,  because  there  are  many 
competing  options  exchanges  that 
provide  routing  services,  including 
through  an  affiliate. 

C.  Seif-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From  ^ 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  shall:  (a)  By  order 
approve  or  disapprove  such  proposed 
rule  change,  or  (b)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://i\^'n'.sec.gov/ 
ruies/sro.shtmiy,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BX-201 3-036  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BX-201 3-036.  This  file 
number  should  be  included  on  the 
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subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http ://vm'w.sec. gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-BX- 
2013-036  and  should  be  submitted  on 
or  before  June  11,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'*’ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-12035  Filed  5-20-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69586;  File  No.  SR-Phlx- 
2013-50] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  PHLX  LLC;  Notice  of 
Fiiing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
FLEX  Options 

May  15,  2013. 

Pursuant  to  Section  19(b)(1)  of  the- 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  May  2, 
2013,  NASDAQ  OMX  PHLX  LLC 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 


17  CFR  200.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 


rule  change  as  described  in  Items  I,  II, 
and  IIL  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s . 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  1079  entitled  “FLEX, 
Index,  Equity  and  Currency  Options” 
and  Option  Floor  Procedure  Advice 
(“OFPA”)  F-28  entitled  “Trading  FLEX 
Index,  Equity  and  Currency  Options.” 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http://www.nasdaqtrader.com/ 
micro. aspx?id=PHLXRule filings,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these  ' 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange  Rule 
1079(a)  which  concerns  the 
characteristics  applicable  to  FLEX 
options  and  1079(b)  and  eliminate 
OFPA  F-28  which  concerns  the 
procedures  for  quoting  and  trading 
FLEX  options.^  The  Exchange  is 
proposing  to  amend  its  FLEX  rules  in 
Rule  1079  to  establish  the  same 
procedures  for  quoting  and  trading 
FLEX  options  as  exist  today  on  NYSE 
MKT  LLC  (“Amex”).4 


3  The  term  “FLEX  option”  means  a  FLEX  option 
contract  that  is  traded  subject  to  this  Rule.  Although 
FLEX  options  are  generally  subject  to  the  rules  in 
this  section,  to  the  extent  that  the  provisions  of  this 
Rule  are  inconsistent  with  other  applicable 
Exchange  rules,  this  Rule  takes  precedence  with 
respect  to  FLEX  options. 

*  See  Amex  Rule  904G  (FLEX  Trading  Procedures 
and  Principles). 


Today,  a  Requesting  Member  shall 
obtain  quotes  and  execute  trades  in 
certain  non-listed  FLEX  options  at  the 
specialist  post  of  the  non-FLEX  option 
on  the  Exchange.  The  Requesting 
Member  is  a  Phlx  mernber  qualified  to 
trade  FLEX  options  pursuant  to 
paragraph  (c)  of  Rule  1079  who  initiates 
a  FLEX  Request  For  Quotes  (“RFQ”) 
pursuant  to  paragraph  (b)  of  Rule  1079. 
FLEX  options  are  not  continuously 
quoted  and  series  are  not  pre- 
established.®  Today  a  Requesting 
Member  may  initiate  an  RFQ  by  first 
announcing  all  of  the  following  contract 
terms  to  the  trading  crowd  of  the  non- 
FLEX  option  and  then  submitting  an 
RFQ  ticket  to  that  specialist  post:  (1) 
Underlying  index,  security  or  foreign 
currency,  (2)  type,  size  and  crossing 
intention  (3)  in  the  case  of  FLEX  index 
options  and  FLEX  equity  options, 
exercise  style,  (4)  expiration  date,  (5) 
exercise  price,  and,  (6)  respecting  index 
options,  the  settlement  value. 

Thereafter,  on  receipt  of  an  RFQ  in 
proper  form,  the  assigned  specialist  or 
Requesting  Member  shall  cause  the 
terms  of  the  RFQ  to  be  disseminated  as 
an  administrative  text  message  through 
the  Options  Price  Reporting  Authority 
(“OPRA”). 

The  Exchange  proposes  to  adopt 
rules,  similar  to  Amex,  which  requires 
a  Requesting  Member  to  submit  to  the 
FLEX  Specialist  an  RFQ  utilizing  for 
that  purpose  the  forms,  formats  and 
procedures  established  by  the  Exchange. 
Thereafter,  on  receipt  of  an  RFQ  in 
proper  form,  the  assigned  FLEX 
Specialist  shall  cause  the  terms  and 
specifications  of  the  RFQ  to  be 
immediately  announced  at  the  post. 
Such  communication  shall  be 
disseminated  as  an  administrative  text 
message  through  the  Options  Price 
Reporting  Authority  (“OPRA”).® 

Today,  following  the  RFQ 
announcement,  a  preset  response  time 
will  begin,  during  which  members  may 
provide  responsive  quotes.  The 
response  time,  between  two  and  15 
minutes,  will  be  determined  by  the 
Exchange.  During  the  response  time, 
members  may  provide  responsive 
quotes  to  the  RFQ,  which  may  be 
entered,  modified  or  withdrawn  during 
such  response  time.  Each  assigned  ROT 


®  The  Exchange’s  electronic  quoting  and  trading 
system  is  not  available  for  FLEX  options.  The 
variable  terms  of  FLEX  options  shall  be  established 
through  the  process  described  in  Rule  1079.  All 
transactions  must  be  in  compliance  with  Section  11 
of  the  Securities  Exchange  Act  of  1934  and  the  rules 
promulgated  thereunder,  which  may  include 
yielding  priority  to  customer  orders. 

**  See  proposed  Rule  1079(b)(1). 
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and  assigned  specialist  ^  who  responds 
is  required  to  respond  with  a  market  of 
the  minimum  size,  but  is  not  required 
to  provide  continuous  quotes  or  a 
minimum  bid-offer  differential 
(quotation  spread  parameters). 

The  Exchange  proposes  to  adopt 
rules,  similar  to  Amex,  which  provide 
that  Members  may  enter  at  the  FLEX 
post  FLEX  Quotes  responsive  to  each 
Request  for  Quotes.  FLEX  Quotes  must 
be  entered  during  the  Request  Response 
Time.®  Each  FLEX  Quote  shall  refer  to 
a  reference  indicator  as  the  Exchange 
determines  appropriate  from  time  to 
time.  All  FLEX  Quotes  may  be  entered, 
modified  or  withdrawn  at  any  point 
during  the  Request  Response  Time.  At 
the  expiration  of  the  Request  Response 
Time,  the  best  bid  or  offer  (“BBO”)  .shall 
be  identified  in  accordance  with  the 
price  and  time  priority  principles  set 
forth  by  the  Exchange.® 

Today,  with  respect  to  the  BBO,  at  the 
end  of  the  response  time,  the  assigned 
specialist,  or  if  none,  the  Requesting 
Member  shall  determine  the  BBO,  based 
on  price,  but  not  time  or  size.  However, 
where  two  or  more  bids/offers  are  at 
parity,  bids/offers  submitted  by  an 
assigned  specialist,  assigned  ROT  or 
customer  will  have  priority  over  bids/ 
offers  submitted  by  non-assigned  ROTs 
and  by  controlled  accounts  as  defined  in 
Rule  1014(g)(i).  The  BBO  shall  be 
disseminated  with  reference  to  the 
corresponding  RFQ.  Further,  if  the 
Requesting  Member  rejects  the  BBO  or 
the  BBO  is  for  less  than  the  entire  size 
requested,  the  BBO  Improvement 
Interval  provides  a  two  minute  time 
period  during  which  the  BBO  may  be 
matched  or  improved.  An  assigned  ROT 
or  assigned  specialist  who  responded 
with  a  market  during  the  response  time 
may  immediately  join  any  new  BBO. 
The  new  BBO  shall  be  determined,  and 
disseminated  with  reference  to  the 
corresponding  RFQ. 

The  Exchange  proposes  to  amend  this 
portion  of  the  rule  to  instead  state. 


^Pursuant  to  Rule  1079(c).  a  ROT  or  specialist 
may  apply  on  a  form  prescribed  bv  the  Exchange 
to  be  assigned  in  FLEX  options.  At  least  two 
members  shall  be  assigned  to  each  FLEX  option. 
Only  the  specialist  in  the  non-FLEX  option  may  be 
the  assigned  specialist  in  that  FLEX  option  (“FLEX 
Specialist").  The  provisions  of  Rule  1014(c) 
regarding  market  making  obligations  shall  be 
applicable  to  assigned  ROTs  and  assigned 
specialists,  such  that  a  market  must  be  provided  in 
any  FLEX  option  when  requested  by  an  Options 
Exchange  Official.  The  Exchange  proposes  to  define 
"FLEX  Specialist”  within  Rule  1079(c). 

"The  Exchange  proposes  to  notify  its  members  of 
the  time  period  for  the  Request  Response  Time  by 
issuing  a  memorandum  to  the  Exchange  members 
on  the  trading  floor.  The  Exchange  intends  to 
provide  a  reasonable  notice  period  to  members  if  it 
determines  to  change  the  Request  Response  Time. 

"See  proposed  Rule  1079(b)(2). 


similar  to  Amex,  that  at  the  expiration 
of  the  Request  Response  Time,  the  BBO 
shall  be  displayed  on  such  market  data 
systems  as  are  available.  If  the 
Requesting  Member  has  not  indicated 
an  intention  to  cross  or  act  as  principal 
with  respect  to  any  part  of  the  FLEX 
trade,  the  member  shall  promptly  accept 
or  reject  the  displayed  BBO;  Provided, 
however,  that  if  such  a  Requesting 
Member  either  rejects  the  BBO  or  is 
given  a  BBO  for  less  than  the  entire  size 
reque.sted,  all  FLEX  participating 
members  other  than  the  Requesting 
Member  will  have  an  opportunity 
during  the  BBO  Improvement  Interval  in 
w'hich  to  match,  or  improve,  (as 
applicable),  the  BBO.  At  the  expiration 
of  any  such  BBO  Improvement  Interval, 
the  Requesting  Member  must  promptly 
accept  or  reject  the  BBO(s).  If  the 
Requesting  Member  has  indicated  an 
intention  to  cross  or  act  as  principal 
with  respect  to  any  part  of  the  FLEX 
trade,  acceptance  of  the  displayed  BBO 
shall  be  automatically  delayed  until  the 
expiration  of  the  BB(D  Improvement 
Interval.  Prior  to  the  BBO  Improvement 
Interval,  the  Requesting  Member  must 
indicate  at  the  post  the  price  at  which 
the  member  expects  to  trade.  In  these 
circumstances,  the  Reque.sting  Member 
may  participate  with  all  other  FLEX- 
participating  members  in  attempting  to 
improve  or  match  the  BBO  during  the 
BBO  Improvement  Interval.  At 
expiration  of  the  BBO  Improvement 
Interval,  the  Requesting  Member  must 
promptly  accepLor  reject  the  BBO(s). 

The  Requesting  Member  has  no 
obligation  to  accept  any  FLEX  bid  or 
offer.  Whenever,  following  the 
completion  of  FLEX  bidding  and 
offering  responsive  to  a  given  RFQs,  the 
Requesting  Member  rejects  the  BBO  or 
the  BBO  size  exceeds  the  FLEX 
transaction  size  indicated  in  the  RFQs, 
members  may  accept  the  entire  order  or 
the  unfilled  balance  of  the  BBO.  The 
highest  bid  shall  have  priority,  but 
where  the  tw'o  or  more  best  bids  are 
submitted  at  the  same  price,  the  bid(s) 
submitted  first  in  time  will  have 
priority.  The  lowest  offer  shall  have 
priority,  but  where  the  two  or  more  best 
offers  are  submitted  at  the  same  price, 
the  offer(s)  submitted  first  in  time  will 
have  priority.  In  the  case  of  FLEX  equity 
options  only  and  notwithstanding  Rule 
1079(b)(4),  whenever  the  Requesting 
Member  has  indicated  an  intention  to 
cross  or  act  as  principal  on  the  trade  and 
has  matched  or  improved  the  BBO 
during  the  BBO  Improvement  Interval, 
the  Requesting  Member  will  be 
permitted  to  execute  the  contra  side  of 
the  trade  that  is  the  subject  of  the  RFQs, 
to  the  extent  of  at  least  40%  of  the  trade. 


provided  the  order  is  a  public  customer 
order  or  an  order  respecting  the 
Reque.sting  Member’s  firm  proprietary 
account.  Notwithstanding  the  foregoing, 
all  market  participants  may  effect 
crossing  transactions.^® 

The  Exchange  would  eliminate  the 
provisions  that  today  describe  trading, 
such  that  a  trade  in  FLEX  options 
cannot  be  executed  until  the  end  of  the 
response  time  or  BBO  Improvement 
Interval.  Today,  once  the  response  time 
or  Improvement  Interval  ends,  the 
Requesting  Member  is  given  the  first 
opportunity  to  trade  on  the  market,  by 
voicing  a  bid/offer  in  the  trading  crowd. 
The  Requesting  Member  has  no 
obligation  to  accept  any  bid  or  offer  for 
a  FLEX  option.  If  the  Requesting 
Member  rejects  the  BBO  or  the  BBO  size 
exceeds  the  entire  size  requested, 
another  member  may  promptly  accept 
such  BBO  or  the  unfilled  balance  of  the 
BBO.  Once  the  BBO  is  established  and 
no  trade  has  occurred,  the  RFQ  remains 
open  during  that  trading  day,  such  that 
a  member  may  re-quote  the  market  with 
respect  to  the  open  RFQ,  as  opposed  to 
submitting  an  additional  RFQ.  An 
assigned  ROT  or  assigned  specialist  who 
responded  to  the  open  RFQ  during  the 
response  time  or  BBO  Improvement 
Interval  may  immediately  join  the  re¬ 
quoted  market,  thus  matching  for  parity 
purposes.  The  original  Requesting 
Member  is  not  given  the  first 
opportunity  to  trade  on  the  re-quoted 
market,  nor  is  the  re-quoting  member.  If 
a  trade  occurs,  that  RFQ  is  no  longer 
open  and  a  new  RFQ  is  required.  The 
specialist  in  the  li.sted  non-FLEX  equity, 
index  or  U.S.  dollar-settled  foreign 
currency  option,  whether  or  not 
assigned  in  FLEX  options,  must  accept 
FLEX  orders  on  the  FLEX  book  after 
completion  of  the  RFQ  process.  Only 
customer  day  limit  orders  may  be 
placed  on  the  FLEX  index,  equity  or 
U.S.  dollar-settled  foreign  currency 
option  book.  Booked  orders  expire  at  the 
end  of  each  trading  day.  The  limit  price 
and  size  must  be  written  on  the  RFQ 
ticket  and  submitted  for  dissemination. 
In  order  to  trade  with  the  book,  an 
executing  member  must  quote  the 
market  and  announce  the  trade. 

Today,  the  Exchange  has  procedures 
forfirossing  which  require  that 
whenever  a  Requesting  Member  intends 
to  cross,  after  the  BBO  is  determined, 
with  or  without  a  BBO  Improvement 
Interval,  the  Requesting  Member,  having 
announced  an  intention  to  cross,  must 
bid  and  offer  at  or  better  than  the  BBO. 

If  the  Requesting  Member’s  bid/offer  is 


'"See  proposed  Rule  1079(b)(.3). 

”  Acceptance  of  a  bid/offer  creates  a  binding 
contract  under  Exchange  Rules. 
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at  the  BBO,  the  Requesting  Member  may 
execute  25%  or  a  fair  split,  whichever 
is  greater,  of  the  contra-side  of  the  order 
that  is  the  subject  of  the  RFQ.  The 
remainder  of  the  contra-side  is  split  in 
accordance  with  the  parity/priority 
provision  of  subparagraph  (3)  of  Rule 
1079(b).  If  the  Requesting  Member’s  bid/ 
offer  improves  the  existing  BBO,  an 
assigned  ROT  or  assigned  specialist  who 
responded  with  a  market  during  the 
response  time  or  BBO  Improvement 
Interval,  may  immediately  join  the 
Requesting  Member’s  improved  bid  or 
offer,  thus  matching  for  parity  purposes. 
However,  the  Requesting  Member  may 
execute  25%  or  a  fair  split,  whichever  ' 
is  greater,  of  the  contra-side  of  the  order 
that  is  the  subject  of  the  RFQ.  The 
remainder  of  the  contra-side  is  split  in 
accordance  with  the  parity/priority 
provision  of  sub-paragraph  (3)  of  Rule 
1079.  Broker-dealer  crosses  and 
solicited  orders,  as  defined  in  Rule 
1064,  are  not  eligible  for  the  split 
afforded  by  sub-paragraphs  (A)  and  (B) 
of  Rule  1079(6),  and  instead,  are,  after 
the  announcement  of  an  intention  to 
cross,  executable  in  accordance  with 
sub-paragraph  (5)  of  Rule  1079. 

The  Exchange  proposes  to  amend  the 
crossing  rules,  similar  to  Amex,  in  that 
the  Requesting  Member  would  be 
entitled  to  cross  a  transaction  where  the 
BBO  w'as  matched  or  improved  and 
could  execute  the  contra  side  to  the 
extent  of  at  least  40%  of  the  trade, 
provided  the  order  is  a  public  customer 
order  or  an  order  respecting  the 
Requesting  Member’s  firm  proprietary 

account. ^2  Exchange  would  not 

otherwise  limit  a  market  participant’s 
ability  to  cross  an  order,  other  market 
participants  other  than  public  customer 
and  firm  proprietary  orders  would  not 
be  entitled  to  execute  the  contra  side  of 
the  trade  to  the  extent  of  at  least  40% 
of  the  trade. 

The  Exchange  does  not  propose  to 
amend  the  current  reporting 
requirements  which  require  RFQs, 
responsive  quotes  and  completed  trades 
to  be  promptly  reported  to  OPRA  and 
disseminated  as  an  administrative  text 
message. Nor  does  the  Exchange 
proposes  to  amend  the  provisions 
related  to  trading  rotations  which 
provide  that  there  will  be  no  trading 
rotations  in  FLEX  options,  either  at  the 
opening  or  at  the  close  of  trading.^'* 
Finally,  the  Exchange  does  not  proposes 
to  amend  the  hours  of  trading  must 
currently  state  that  FLEX  options 
trading  must  be  effected  during  the 
hours  established  by  the  Exchange. 


'2  See  proposed  Rule  1079(b)(5). 
13  See  Rule  1079(b)(7). 
i-i  See  Rule  1079(b)(8). 


Such  hours  shall  be  wdthin  regular 
Exchange  trading  hours  (for  the  non- 
FLEX  option)  on  each  business  day, 
except  that  the  Exchange  in  its 
discretion  may  determine  at  any  time  to 
narrow  or  expand  FLEX  trading  hours  to 
encompass,  but  not  exceed,  the  trading 
hours  of  the  non-FLEX  option. '-'i 

Provision  (c)  of  Rule  1079  related  to 
who  may  trade  FLEX  Options,  provision 
(d)  relating  to  position  limits  and 
position  (e)  related  to  exercise  limits  are 
not  being  amended.  Section  (f)  which 
provides  that  FLEX  equity  and  currency 
options  shall  be  subject  to  the  exercise- 
by-exercise  procedure  of  Rule  805  of  the 
Options  Clearing  Corporation  (“OCC”) 
is  being  amended  to  capitalize  the  OCC 
title. 

The  Exchange  is  also  proposing  to 
amend  Rule  1079(a)  to  add  certain 
defined  terms  in  connection  with  the 
proposed  amendments  to  Rule  1079(b). 
Specifically,  the  Exchange  proposes  to 
define  the  term  “Request  for  Quotes”  as 
the  initial  request  supplied  by  a 
Requesting  Member  to  initiate  FLEX 
bidding  and  offering.  The  Exchange 
proposes  to  define  the  term  “Request 
Response  Time”  as  the  minimum  period 
of  time  established  by  the  Exchange, 
during  which  Exchange  members 
participating  in  FLEX  options  may 
provide  FLEX  Quotes  in  response  to  a 
Request  for  Quotes.  The  Exchange 
proposes  to  define  the  term  “FLEX 
Quote”  as  (i)  FLEX  bids  and  offers 
entered  by  specialists  and  Registered 
Options  Traders  and  (ii)  orders  to 
purchase  and  orders  to  sell  FLEX 
Options  entered  by  Floor  Brokers,  in 
each  case  in  response  to  a  Request  for 
Quotes.  The  Exchange  proposes  to 
define  the  term  “BBO”  as  the  best  bid 
or  offer,  or  both,  as  applicable,  entered 
in  response  to  a  Request  for  Quotes.  The 
Exchange  proposes  to  define  the  term 
“BBO  Improvement  Interval”  as  the 
minimum  period  of  time,  to  be 
established  by  the  Exchange,  during 
which  members  may  submit  FLEX 
Quotes  to  meet  or  improve  the  BBO 
established  during  the  Request 
Response  Time. 

Finally,  the  Exchange  proposes  to 
eliminate  OFPA  F-28,  which  reiterates 
the  procedures  for  quoting  and  trading 


35  See  Rule  1079(b)(9). 

3®  A  specialist  is  an  Exchange  member  who  is 
registered  as  an  options  specialist  pursuant  to  Rule 
1020(a). 

3^  A  Registered  Options  Trader  (“ROT")  includes 
a  Streaming  Quote  Trader  (“SQT”),  a  Remote 
Streaming  Quote  Trader  and  a  Non-SQT,  which  by 
definition  is  neither  a  SQT  or  a  RSQT.  A  Registered 
Option  Trader  is  defined  in  Exchange  Rule  1014(b) 
as  a  regular  member  of  the  Exchange  located  on  the 
trading  floor  who  has  received  permission  from  the 
Exchange  to  trade  in  options  for  his  own  account. 
See  Exchange  Rule  1014  (b)(i)  and  (ii). 


FLEX  options  similar  to  Rule  1079,  as 
this  rule  is  no  longer  necessary.  OFPA- 
F28  was  enacted  to  parallel  most  of  the 
provisions  in  Rule  1079(b),  including 
those  pertaining  to  requesting 
quotations,  responses,  determining  the 
BBO,  the  BBO  Improvement  Interval, 
executing  a  trade  and  crossing.  OFPA  F- 
28  does  not  contain  a  fine  schedule  and 
is  not  included  in  the  Exchange’s  minor 
rule  violation  enforcement  and 
reporting  plan.’"  The  Exchange  noted  in 
its  rule  change  that  the  purpose  of 
adopting  OFPA  F-28  was  to  incorporate 
it  into  the  Floor  Procedure  Advice 
Handbook  for  easy  reference  on  the 
trading  floor.’’* 

The  Exchange  believes  that  these 
amendments  to  the  FLEX  rules  to  model 
the  rules  after  the  current  Amex  rules, 
streamlines  the  current  process  for 
quoting  and  trading  FLEX  Options. 

Amex  initially  amended  its  rule  in 
2006  20  to  increase  the  participation 
guarantee  of  a  Requesting  Member  from 
25%  to  40%  of  the  order.2’  Amex  noted 
in  its  filing  that  they  believed  that 
providing  Requesting  Members  or 
Requesting  Member  firms  who  are 
eligible  to  trade  FLEX  options  and  are 
seeking  to  cross  or  facilitate  a  trade  with 
an  across-the-board  40%  member  firm 
guarantee  will  provide  an  additional 
incentive  for  such  Requesting  Member 
or  Requesting  Member  firm  to  bring 
large  FLEX  orders  to  the  floor  of  the 
Amex  rather  than  to  the  floor  of  another 
*  options  exchange  or  to  the  over-the- 
counter  (“OTC”)  market.22 
Additionally,  Amex  noted  that  the 
liquidity  provided  by  such  Requesting 
Member  or  Requesting  Member  firm 
seeking  to  facilitate  their  orders  gives 
the  Exchange  the  ability  to  provide  deep 
liquid  markets  for  investors. 

The  Exchange  believes  that  the 
amendments  proposed  to  Rule  1079(b) 
would  also  allow  Phlx  to  remain 
competitive  with  other  options 
exchanges.  The  proposal  streamlines  the 
current  FLEX  rules  related  to  quoting 
and  trading  FLEX  options  and  creates 
new  opportunities  for  members  and 
member  organizations  to  trade  FLEX 
options  on  the  floor  of  the  Exchange. 

The  proposal  provides  for  transparency 
in  displaying  the  terms  and 
specifications  of  the  RFQ  at  the  post  and 
continues  to  provide  for  the 
dissemination  of  information  through 


3“  See  Securities  Exchange  Act  Release  No.  39549 
(January  14,  1998).  63  FR  3601  (January  23, 1998) 
(SR-Phlx-96-38). 

3»/c/. 

3“  See  Securities  Exchange  Act  Release  No.  54104 
(July  5,  2006),  71  FR  39374  (July  12,  2006)  (SR- 
Amex-2006-47). 

23 /d. 

22 /d. 
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OPRA.  The  proposal  eliminates  the 
minimum  response  times  imposed  by 
the  current  rules  and  instead  adopts 
Amex’s  more  flexible  approach  to 
permit  responses  during  the  Request 
Response  Time  as  designated  by  the 
Exchange.  The  amendments  provide  for 
opportunities  to  match  or  improve  the 
BBO  and  sets  priority  rules  as  first  in 
time  as  compared  to  price,  as  is  the  case 
today.  The  Exchange  believes  that  these 
rules  will  permit  the  Exchange  to 
remain  competitive  and  will  continue  to 
encourage  market  participants  to  shift 
OTC  options  trading  to  the  Exchange  in 
order  to  eliminate  counter-party  risk. 

The  Exchange  is  proposing  to  increase 
its  guarantee  from  25%  to  40% 
consistent  with  current  firm  facilitation 
guarantees  and,  similar  to  Amex,  offer 
requesting  members  that  cross  public 
customer  and  firm  proprietary  orders 
the  opportunity  to  participate  in  40%  of 
the  trade.23  The  Exchange  believes  that, 
as  noted  in  the  Amex  filing,  the 
liquidity  provided  by  such  Requesting 
Member  or  Requesting  Member  firm 
seeking  to  facilitate  their  orders  gives 
the  Exchange  the  ability  to  provide  deep 
liquid  markets  for  investors.  The 
Exchange  believes  this  proposal  will 
allow  the  Exchange  to  remain 
competitive  with  other  options 
exchanges  and  provide  a  comparable 
alternative  to  the  QTC  market. 

The  Exchange  proposes,  similar  to 
Amex  Rule  904G(f),  to  limit  crossing 
orders  that  are  entitled  to  participate  in 
the  trade  and  be  guaranteed  at  least  40% 
of  the  trade  to  public  customer  orders 
and  firm  proprietary  orders.  Unlike 
Amex,  the  Exchange  would  not 
otherwise  limit  a  market  participant’s 
ability  to  effect  a  crossing  transaction. 
The  Exchange  is  proposing  to  permit  all 
market  participants  to  cross  a 
transaction,  as  is  the  case  today.  The 
Exchange  does  not  believe  this  proposal 
would  amend  the  current  practice  of 
permitting  market  participants  to 
participate  in  crossing  orders,  except  for 
Broker-Dealer  crosses  which  today  are 
not  eligible  for  the  split  referenced  in 
current  Rule  1079(b)(6KA)  and  (B),24  but 
they  are  executable  as  described  in 


See  Exchange  Rule  1064  at  Commentary  .02. 

Today,  if  the  Requesting  Member’s  bid/offer  is 
at  the  BBO,  the  Requesting  Member  may  execute 
25%  or  a  fair  split,  whichever  is  greater,  of  the 
contra-side  of  the  order  that  is  the  subject  of  the 
RFQ.  If  the  Requesting  Member’s  bid/offer  improves 
the  existing  BBO,  an  assigned  ROT  or  assigned 
Specialist  who  responded  with  a  market  during  the 
response  time  or  BBO  Improvement  Interval,  may 
immediately  join  the  Requesting  Member’s 
improved  bid  or  offer,  thus  matching  for  parity 
purposes.  However,  the  Requesting  Member  may 
execute  25%  or  a  fair  split,  whichever  is  greater,  of 
the  contra-side  of  the  order  that  is  the  subject  of  the 
RFQ. 


current  Rule  1079(b)(5).  The  proposal 
would  permit  all  market  participants  to 
effect  crossing  transactions,  which  is  not 
a  departure  from  the  current  rule,  but 
would  limit  crossing  orders  that  are 
entitled  to  participate  in  the  trade  and 
receive  the  40%  guarantee  to  public 
customer  orders  and  firm  proprietary 
orders,  which  is  not  a  change  for  Broker- 
Dealers  but  is  a  change  for  other  market 
participants  that  today  may  be  eligible 
for  the  25%  guarantee  in  the  current 
rule. 

The  Exchange  is  not  adopting 
language  in  Amex  Rule  904(G)(g).  The 
Exchange  does  not  trade  the  particular 
currencies  listed  in  904(G)(g)  and  is 
therefore  not  adopting  language  similar 
to  section  904G(g).2'’ 

In  addition,  the  Exchange  proposes  in 
Rule  1079(b)(1)  to  immediately 
announce  the  terms  and  specifications 
of  the  RFQ  at  the  specialist  post  instead 
of  posting  the  terms  and  specifications. 
The  practice  of  announcing  terms  at  the 
post  is  in  line  with  current  practices  on 
Phlx’s  floor.  The  Exchange  will 
continue  to  disseminate  an 
administrative  text  message  through 
OPRA,  as  is  the  case  today. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6  of  the 
Securities  and  Exchange  Act  of  1934 
(“Exchange  Act’’),^*'’  in  general,  and  with 
Section  6(b)(5)  of  the  Exchange  Act,^^  in 
particular,  in  that  the  proposal  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

FLEX  options  permit  customization  of 
certain  variable  terms  as  agreed  between 
the  buyer  and  seller.  The  Exchange 
believes  that  its  proposed  rules  allow 
market  participants  to  continue  to  trade 
FLEX  options  in  a  transparent 
environment  with  the  same  requisite 
disclosure  requirements  in  order  to 
ensure  that  presence  of  a  price 
discovery  process  for  such  orders  on  the 
Exchange’s  trading  floor.  The  Exchange 
believes  that  the  proposed  amendments 
will  create  new  opportunities  for 
members  and  member  organizations  to 
trade  FLEX  options.  The  amendments 
create  clear  guidelines  for  transacting 


25  The  Exchange  has  separate  rules  relating  to 
trading  FLEX  foreign  currencies  minimum 
increments.  See  Exchange  Rule  1005C. 

26 15  U.S.C.  78f. 

22  15  U.S.C.  78f{b)(5). 


FLEX  options,  which  are  complicated 
customized  options.  Additionally,  the 
amendments  streamline  the  process  and 
adopt  procedures.for  quotipg  and 
trading  FLEX  options  similar  to  Amex.^s 
The  Exchange  desires  to  provide 
investors  deep  liquid  markets  in  which 
to  trade  FLEX  options  and  believes  that 
adopting  rules  similar  to  Amex  will 
allow  the  Exchange  to  provide  investors 
the  tools  to  transact  FLEX  options  in  a 
transparent  environment. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
Exchange  proposes  to  adopt  rules  to 
permit  the  quoting  and  trading  of  FLEX 
options  on  the  Exchange’s  trading  floor 
similar  to  Amex.^^  The  Exchange 
believes  that  its  ability  to  remain 
competitive  and  provide  market 
participants  multiple  venues  in  which 
to  trade  FLEX  options  in  a  similar 
manner  benefits  market  participants  by 
providing  them  choices  in  which  to  seek 
markets  to  transact  these  products,  The 
Exchange  believes  that  this  filing  does 
not  impose  a  burden  on  competition  in 
as  much  as  the  rules  are  not  novel  but 
rather  are  the  same  as  the  rules  of  Amex. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  3°  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.31 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is:  (i)  Necessary  or  appropriate  in 


28  See  note  19.  [sic] 

29  W. 

20  15  U.S.C.  78s(b)(3)(a)(ii).  [sic] 
31 17  CFR  240.19b-4(f)(6). 
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the  public  interest;  (ii)  for  the  protection 
of  investors;  or  (iii)  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

If  the  Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
should  be  approved  or  disapproved.  The 
Exchange  has  provided  the  Commission 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change.  , 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR— Phlx-2013-50  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2013-50.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used. 

To  help  the  Commission  process  and 
review  your  comments  more  efficiently, 
please  use  only  one  method.  The 
Commission  will  post  all  comments  on 
the  Commission’s  Internet  Web  site 
[http://www.sec.gov/ruIes/sro.shtmI). 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the  . 


Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Phlx- 
2013-50,  and  should  be  submitted  on  or 
before  June  11,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 

authority-’^ 

Kevin  M.  O'Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-12040  Filed  5-20-13;  8:45  am) 
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Filing  of  Proposed  Rule  Change  to  Its 
Schedule  of  Fees  and  Rebates  for 
Execution  of  Quotes  and  Orders  on 
NASDAQ  OMX  PSX 

May  15,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on  May  3, 
2013,  NASDAQ  OMX  PHLX  LLC 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III,  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  changes  to  its 
schedule  of  fees  and  rebates  for 
execution  of  quotes  and  orders  on 
NASDAQ  OMX  PSX  (“PSX”).  Pblx 
proposes  to  implement  tbe  proposed 
rule  change  on  May  3,  2013.  Tbe  text  of 
tbe  proposed  rule  change  is  available  on 
the  Exchange’s  Web  site  at  http:// 
nasdaqomxphIx.cchwaIIstreet.com,  at 
the  principal  office  of  the  Exchange,  and 
at  the  Commission’s  Public  Reference 
Room. 


32 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory'  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  recently  approved 
modifications  to  the  rules  governing  the 
operation  of  Phlx’s  PSX  trading  platform 
in  order  to  replace  its  price/size/pro  rata 
allocation  model  with  a  price/time 
model,  and  to  permit  member 
organizations  to  register  as  market 
makers  in  securities  traded  on  PSX.** 
Phlx  is  now  proposing  to  modify  its 
schedule  of  fees  and  rebates  for 
transactions  occurring  on  PSX. 

Currently,  the  Exchange  charges  the 
following  fees  for  execution  of  orders 
that  access  liquidity  on  PSX:  A  volume- 
based  discounted  fee  of  SO. 0028  per 
share  executed  for  an  order  entered 
through  a  market  participant  identifier 
(“MPID”)  through  which  a  member 
organization  provides  shares  of  liquidity 
that  represent  more  than  0.10%  of 
Consolidated  Volume  during  the 
month;  SO. 0028  per  share  executed  for 
an  order  that  is  designated  as  eligible  for 
routing,  and  SO. 0030  per  share  executed 
for  other  orders.  The  Exchange  is 
proposing  to  reduce,  significantly  the 
criterion  for  the  volume-based 
discounted  fee.  from  0.10%  of 
Consolidated  Volume  to  an  average 
daily  volume  of  10.000  or  more  shares 
of  liquidity  provided.  Moreover,  for 
securities  listed  on  the  NASDAQ  Stock 
Market  (“NASDAQ”)  or  the  New  York 
Stock  Exchange  ("NYSE”),  Phlx 
proposes  to  lower  the  volume-based 
discounted  fee  to  SO. 00275  per  share 
executed.  For  securities  listed  on 
exchanges  other  than  NASDAQ  or 
NYSE,  the  Exchange  proposes  to  make 


3  Securities  Exchange  Act  Release  No.  69452 
(April  25.  2013).  78  FR  25512  (May  1.  2013)  (SR- 
Phlx-2013-24). 

“Consolidated  Volume”  is  defined  as  the  total 
consolidated  volume  reported  to  all  consolidated 
transaction  reporting  plans  by  all  exchanges  and 
trade  reporting  facilities. 
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the  discounted  fee  applicable  to  routed 
orders  and  orders  entered  through  an 
MPID  qualifying  for  the  volume-based  ■ 
discount  $0.0025  per  share  executed 
rather  than  $0.0028  per  share  executed. 

With  respect  to  orders  that  provide 
liquidity,  the  Exchange  currently 
provides  a  rebate  of  $0.0010  per  share 
executed  for  non-displayed  orders.  The 
Exchange  proposes  to  modify  this  rebate 
such  that  $0.0010  per  share  executed 
would  be  paid  with  respect  to  midpoint 
pegged  or  midpoint  peg  post-only  orders 
(“midpoint  orders”),  while  $0.0005  per 
share  executed  would  be  paid  with 
respect  to  other  forms  of  non-displayed 
orders.  For  displayed  orders  that 
provide  liquidity,  the  Exchange 
currently  provides  a  rebate  of  $0.0028 
per  share  executed  for  orders  entered 
through  an  MPID  through  which  a 
member  organization  provides  shares  of 
liquidity  that  represent  more  than 
0.10%  of  Consolidated  Volume;  $0.0028 
per  share  executed  for  orders  entered 
through  a  PSX  MPID  through  which  the 
member  organization  provides  shares  of 
liquidity  that  represent  more  than 
0.05%  of  Consolidated  Volume, 
provided  that  the  member  organization 
and  any  affiliated  member  organizations 
also  have  an  average  daily  volume 
during  the  month  of  1 ,000  or  more 
electronically  delivered  and  executed 
customer  contracts  that  add  liquidity  on 
the  Exchange’s  Options  Market;  and 
$0.0026  per  share  executed  for  other 
orders. 

The  Exchange  proposes  to  lower  the 
basic  rebate  for  orders  to  which  no  other 
pricing  applies  from  $0.0026  to  $0.0020 
per  share  executed.  In  addition,  the 
Exchange  proposes  to  reduce  the 
requirement  for  an  enhanced  rebate 
based  on  volume  of  liquidity  provision 
from  0.10%  of  Consolidated  Volume  to 
an  average  daily  volume  of  100,000  or 
more  shares  of  liquidity  provided,  while 
also  reducing  the  associated  rebate  from 
$0.0028  per  share  executed  to  $0.0026 
per  share  executed.  The  Exchange  is 
also  proposing  to  eliminate  the  rebate 
tier  that  requires  participation  in  the 
Exchange’s  Options  Market.  Finally,  the 
Exchange  proposes  a  rebate  tier  of 
$0.0028  per  share  executed  for  quotes/ 
orders  entered  by  a  member 
organization  that  provides  an  average 
daily  volume  of  2  million  or  more 
shares  of  liquidity  during  the  month. 

In  addition  to  the  foregoing  changes,  . 
Phlx  is  also  replacing  the  term  “order” 
with  the  term  “quote/order”  where 
appropriate  in  the  PSX  fee  schedule  to 
reflect  the  introduction  of  quoting  on 
PSX.  Phlx  is  also  adding  new  headings 
to  the  fee  schedule  to  delineate  sections 
for  fees  applicable  to  quotes/orders  in 
securities  listed  on  NASDAQ,  NYSE, 


and  other  exchanges,  respectively,  and 
for  fees  applicable  to  routing.  Finally, 
Phlx  is  deleting  a  footnote  describing 
conditions  under  which  member 
organizations  may  be  deemed  affiliates, 
since  it  relates  solely  to  the  pricing  tier 
relating  to  trading  on  the  Phlx  Options 
Market,  which  Phlx  is  eliminating. 

2.  Statutory  Basis 

Phlx  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  6  of  the  Act,^  in  general,  and 
with  Sections  6(b)(4)  and  6(b)(5)  of  the 
Act,®  in  particular,  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  Phlx 
operates  or  controls,  and  is  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  proposed  new  rebate  tier  of 
$0.0028  per  share  executed  for  members 
that  provide  an  average  daily  volume  of 
liquidity  of  2  million  shares  or  more  is 
reasonable  because  it  will  reduce  fees 
for  member  organizations  that  make 
significant  contributions  to  PSX  and  its 
market  quality  by  providing  high 
volumes  of  liquidity.  Moreover,  the 
proposed  rebate  is  consistent  with  an 
equitable  allocation  of  fees  because  the 
rebate  is  provided  to  member 
organizations  that  benefit  the  market 
through  high  levels  of  liquidity 
provision.  As  such,  the  proposal  is 
consistent  with  volume-based  pricing 
tiers  in  effect  at  many  other  national 
securities  exchanges.  Finally,  the 
proposal  is  not  unreasonably 
discriminatory  because  the  rebate  is 
consistent  with  the  benefits  provided  by 
market  participants  receiving  it,  and 
because  the  Exchange  offers  alternative 
means  to  receive  a  rebate  that  is  only 
slightly  lower  and  that  has  very  modest 
liquidity  requirements  associated  with 
it. 

The  proposed  changes  with  respect  to 
the  existing  volume-based  tiers  for 
accessing  and  providing  liquidity  are 
reasonable  because  the  reduction  in  the 
liquidity-provision  criterion  for 
achieving  the  tier — from  0.10%  of 
Consolidated  Volume  to  an  average 
daily  volume  of  10,000  or  more  shares 
for  the  take  fee  discount,  or  100,000  or 
more  shares  for  the  higher  rebate  ^ — will 
make  it  easier  for  a  broader  range  of 
market  participants  to  achieve  the  tier, 
thereby  resulting  in  price  reductions  for 
PSX  participants  who  may  not  qualify 


5  15  U.S.C.  78f. 

6 15  U.S.C.  78f(b)(4)  and  (5). 

'  By  contrast,  on  a  trading  day  with  a 
Consolidated  Volume  of  6  billion  shares,  the 
current  tier  would  require  a  member  to  provide  6 
million  shares  of  liquidity. 


for  the  tier  at  present.  In  addition,  the 
applicable  fee  for  accessing  liquidity  in 
securities  listed  on  NASDAQ  or  NYSE 
will  be  reduced  from  $0.0028  to 
$0.00275  per  share  executed,  and  to 
$0.0025  per  share  executed  for  other 
securities.®  The  cost  of  enhancing  the 
tiers  in  this  manner  will  be  offset  by 
reducing  the  rebate  for  liquidity 
provision  from  $0.0028  to  $0.0026  per 
share  executed,  but  the  Exchanga 
believes  that  this  change  is  reasonable 
in  light  of  the  significant  broadening  of 
the  tiers.  The  Exchange  further  believes 
that  these  changes  reflect  an  equitable 
allocation  of  fees  and  are  not 
unreasonably  discriminatory,  because 
they  are  consistent  with  pricing  at  many 
other  national  securities  exchanges 
under  which  discounts  are  provided  to 
members  that  achieve  specified  volumes 
of  liquidity  provision.  In  addition,  the 
changes  should  make  the  applicable  fees 
and  rebates  available  to  a  wider  range  of 
market  participants,  and  the  Exchange 
offers  other  means  by  which  a  member 
organization  may  achieve  comparable  or 
better  rates. 

The  proposed  change  with  respect  to 
the  basic  rebate  to  which  no  other 
pricing  applies  from  $0.0026  to  $0.0020 
per  share  executed  is  reasonable 
because  the  rate  is  comparable  to  the 
base  rebate  payable  on  several  other 
national  securities  exchanges,  including 
NASDAQ  ($0.0020),  NYSEArca 
($0.0021),  and  the  EDGX  Exchange 
($0.0021).  The  change  is  consistent  with 
an  equitable  allocation  of  fees  and  not 
unreasonably  discriminatory  because  it 
is  consistent  with  providing  a  rebate  to 
all  liquidity  providers,  regardless  of 
volume  or  other  factors,  while  paying 
higher  rebates  to  member  organizations 
that  do  more  to  support  the  Exchange 
through  higher  volumes  and/or 
contributions  to  market  quality. 

The  elimination  of  the  rebate  tier  that 
requires  participation  in  both  PSX  and 
the  Exchange’s  Options  Market  is 
reasonable,  consistent  with  an  equitable 
allocation  of  fees,  and  not  unreasonably 


“The  rate  reductions,  as  well  as  the  rate  reduction 
for  routable  orders  in  securities  listed  on  exchanges 
other  than  NASDAQ  and  NYSE,  are  reasonable 
because  they  will  reduce  costs  to  market 
participants.  The  changes  are  c-onsistent  with  an 
equitable  allocation  of  fees  and  not  unfairly 
discriminatory  because  they  are  assessed  against 
members  that  either  achieve  specified  volume  tiers 
or  that  assist  the  development  of  PSX’s  routing 
services  by  making  use  of  its  router.  To  the  extent 
that  fees  differ  depending  on  the  listing  venue  of 
the  security,  the  change  is  not  unfairly 
discriminatory  because  it  is  consistent  with 
established  practices  on  other  national  securities 
exchanges  of  using  security-specific  discounts  as  a 
means  to  promote  the  exchange  as  a  venue  for 
trading  certain  types  of  securities.  See  e.g.,  http:// 
usequities.nyx.com/markets/nyse-arca-equities/ 
trading-fees. 
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discriminatory  because  any  PSX 
Participant  that  qualifies  for  the  tier  at 
present  would  be  required  to  have  a 
volume  of  liquidity  provision  of  at  least 
0.05%  of  Consolidated  Volume. 

Following  the  implementation  of  the 
proposed  change,  any  such  market 
participant  would  also  likely  qualify  for 
the  proposed  new  rebate  tier  requiring 
an  average  daily  volume  of  liquidity 
provision  of  at  least  2  million  shares, 
and  receive  the  same  rebate  of  $0.0028 
per  share  executed.  Accordingly,  the 
change  will  not  alter  the  rebate  for 
which  such  participants  qualify. 

The  changes  with  respect  to  rebates 
payable  for  non-displayed  orders  is 
reasonable  because  the  rebate  will 
remain  unchanged  for  midpoint  orders 
that  provide  liquidity,  and  therefore  will 
be  reduced  only  for  other  forms  of  non- 
displayed  orders,  which  are  expected  to 
constitute  only  a  small  percentage  of 
liquidity-providing  orders.  The  fees 
reflect  an  equitable  allocation  of  fees 
and  are  not  unreasonably  discriminatory 
because  they  reflect  the  Exchange’s 
belief  that  all  market  participants 
benefit  firom  pricing  that  encourages  the 
use  of  displayed  orders,  which  promote 
active  price  discovery.  Accordingly,  as 
is  the  case  with  other  national  securities 
exchanges,  such  as  NASDAQ,  the 
Exchange  pays  a  lower  rebate  with 
respect  to  non-displayed  orders  than 
displayed  orders.  However,  the  change 
adopts  a  distinction  between  midpoint 
orders,  which  provide  price 
improvement  by,  executing  at  the 
midpoint  between  the  national  best  bid 
and  national  best  offer,  and  other  forms 
of  non-displayed  orders,  which  do  not 
provide  such  a  benefit. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Phlx  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended.® 
Phlx  notes  that  it  operates  in  a  highly 
competitive  market  in  which  market 
participants  can  readily  favor  competing 
venues  if  they  deem  fee  levels  at  a 
particular  venue  to  be  excessive,  or 
rebate  opportunities  available  at  other 
venues  to  be  more  favorable.  In  such  an 
environment,  Phlx  must  continually 
adjust  its  fees  to  remain  competitive 
with  other  exchanges  and  with 
alternative  trading  systems  that  have 
been  exempted  from  compliance  with 
the  statutory  standards  applicable  to 
exchanges.  Because  competitors  are  free  * 
to  modify  their  own  fees  in  response, 
and  because  market  participants  may 


9  15U.S.C.  78f(b)(8). 


readily  adjust  their  order  routing 
practices,  Phlx  believes  that  the  degree 
to  which  fee  changes  in  this  market  may 
impose  any  burden  on  competition  is 
extremely  limited.  In  this  instance,  Phlx 
is  introducing  new  pricing  to 
accompany  changes  to  PSX’s  market 
structure.  These  changes  were 
necessitated  by  the  failure  of  PSX’s 
former  price/size  execution  algorithm  to 
garner  significant  market  share,  and 
therefore  reflect  an  effort  to  increase 
PSX’s  competitiveness.  If  the  changes 
are  unattractive  to  market  participants, 
it  is  likely  that  PSX  will  fail  to  increase 
its  share  of  executions.  Conversely,  to 
the  extent  that  the  proposed  changes 
broaden  the  availability  of  favorable 
pricing,  if  they  are  successful  in 
attracting  additional  order  flow,  they 
will  reduce  costs  to  market  participants 
and  possibly  encouraging  [sic] 
competitive  responses  from  other 
trading  venues.  Accordingly,  Phlx 
believes  that  the  proposed  changes  will 
promote  greater  competition,  but  will 
not  impair  the  ability  of  members  or 
competing  order  execution  venues  to 
maintain  their  competitive  standing  in 
the  financial  markets. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act and  paragraph  (f)  of  Rule 
19b— 4  thereunder.^ ^  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


»«15  U.S.C.  78s(b)(3)(A). 
”  17  CFR  240.19b-4(f). 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule- 

corn  ments@sec.gov.  Please  include  File 
Number  SR-Phlx-2013-51  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2013-5C.Tbis  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help 
the  Commission  process  and  review 
your  comments  more  efficiently, 
please  use  only  one  method.  The 
Commission  will  post  all  comments 
on  the  Commission’s  Internet  Web 
site  {http://www.sec.gov/rules/ 
sro.shtml).  Copies  of  the  submission, 
all  subsequent  amendments,  all 
written  statements  with  respect  to  the 
proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly. 
All  submissions  should  refer  to  File 
Number  SR-Phlx-2013-51  and 
should  be  submitted  on  or  before  June 
11,  2013. 

For  the  Commission,  by  the  Divisjon  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-12049  Filed  5-20-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69584;  File  No.  SR- 
NYSEArca-2013-50] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  the  Listing 
Standards  for  Equity  Index-Linked 
Securities  in  NYSE  Area  Equities  Rule 
5.20X6) 

May  15,  2013. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b— 4  thereunder, ^ 
notice  is  hSleby  given  that,  on  May  8, 
2013,  NYSE  Area,  Inc.  (the  “Exchange” 
or  “NYSE  Area”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
listing  standards  for  Equity  Index- 
Linked  Securities  in  NYSE  Area 
Equities  Rule  5.2(j)(6).  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  w'U’w. nyse.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 


M5U.S.C.  78s(b)(l). 
2  15  U.S.C.  78a. 
M7CFR  240.19b-4. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  the 
listing  standards  for  Equity  Index- 
Linked  Securities  in  NYSE  Area 
Equities  Rule  5.2(j)(6). 

Currently,  NYSE  Area  Equities  Rule 
5.2(j)(6)(B)(l)(l)  provides  that  the 
Exchange  will  consider  listing  Equity 
Index-Linked  Securities  if  the  payment 
at  maturity  or  earlier  redemption  is 
based  on  an  index  or  indexes  of  equity 
securities,  securities  of  closed-end 
management  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  and/or  investment 
company  units.  The  issue  must  meet 
certain  initial  listing  criteria  including, 
among  other  criteria,  that  each 
underlying  index  have  at  least  ten 
component  securities  of  different 
issuers. 

The  Exchange  proposes  to  amend  the 
initial  listing  criteria  to  eliminate  the 
requirement  that  the  ten  component 
securities  be  of  different  issuers.  The 
Exchange  believes  that  the  current 
requirement  is  unnecessarily  restrictive. 
At  least  one  other  exchange  does  not 
impose  such  a  requirement  in  its  listing 
standards  for  Equity  Index-Linked 
Securities.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(h)  ^  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),®  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Exchange  believes  that  the 
proposed  rule  change  would  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system  because  it 
would  provide  greater  flexibility  to 
issuers  to  list  Equity  Index-Linked 
Securities  with  a  wider  variety  of 
component  securities  that  may  meet  the 
investment  objectives  of  investors. 

“See  NASDAQ  Stock  Market  LLC  (“NASDAQ”) 
Rule  5710(k)(i){A). 

5 15  U.S.C.  78f(b). 

6  15  U.S.C.  78f(b)(5). 


Offering  such  products  enhance 
competition,  which  may  benefit  of 
investors  and  the  marketplace. 
Furthermore,  the  Exchange’s  listing 
requirements  as  proposed  herein  are  at 
least  as  stringent  as  those  of  another 
national  securities  exchange  and, 
consequently,  the  proposed  rule  change 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. ^ 

Additionally,  the  proposal  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  as  Equity  Index- 
Linked  Securities  are  subject  to  existing 
trading  rules,  together  with  specific 
requirements  for  market  participants, 
books  and  record  production, 
surveillance  procedures,  and  requisite 
Exchange  approvals. 

Lastly,  the  proposal  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  by 
adopting  listing  standards  that  would 
permit  the  trading  of  additional  Equity 
Index-Linked  Securities  on  the 
Exchange  that  are  already  currently 
traded  on  at  least  one  other  exchange. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
Exchange  notes  that  while  the  current 
variance  in  the  listing  standards  among 
exchanges  limits  competition,  the 
proposal  would  allow  the  listing  of 
additional  Equity  Index-Linked 
Securities  on  the  Exchange,  thereby 
promoting  increased  competition  across 
markets  and  liquidity  on  the  Exchange. 

C.  Self -Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change 
does  not  (i)  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
'consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 


2  See  supra  n.4. 
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effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act®  and  Rule  19b-4(f)(6)(iii) 
thereunder.® 

The  Exchange  has  asked  the 
Commission  to  waive  the  30-day 
operative  delay  so  that  the  proposal  may 
become  operative  immediately  upon 
filing.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest,  as  it 
will  allow  the  Exchange  to  immediately 
harmonize  its  listing  requirements  with 
other  national  securities  exchanges 
enabling  the  Exchange  to  compete  for 
listings  of  products  on  the  same  basis  as 
other  national  securities  exchanges.  For 
this  reason,  the  Commission  waives  the 
operative  delay  and  designates  the 
proposed  rule  change  to  be  operative 
upon  filing.^® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

,  Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/ sro.shtml)',  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2013-50  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  E)C 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2013-50.  This 


« 15  U.S.C.  78s(b)(3){A). 

®17  CFR  240.19b-4(f)(6)(iii).  As  required  under 
Rule  19b— 4{f)(6)(iii),  the  Exchange  provided  the 
Commission  with  written  notice  of  its  intent  to  file 
the  proposed  rule  change,  along  with  a  brief 
description  and  the  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission. 

'“For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  also 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/ sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  tbe  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEArca-2013-50,  and  should  be 
submitted  on  or  before  June  11,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority." 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2013-12038  Filed  5-20-13;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69585;  File  No.  SR-BATS- 
2013-026] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and  . 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Related  to  Fees  for  Use 
of  BATS  Exchange,  Inc. 

May  15.  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  7, 
2013,  BATS  Exchange,  Inc.  (the 
“Exchange”  or  “BATS”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-^. 


change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
designated  the  proposed  rule  change  as 
one  establishing  or  changing  a  member 
due,  fee,  or  other  charge  imposed  by  the 
Exchange  under  Section  19(b)(3)(A)(ii) 
of  the  Act®  and  Rule  19b-4(f)(2) 
thereunder,’*  which  renders  the 
proposed  rule  change  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  filed  a  proposal  to 
amend  the  fee  schedule  applicable  to 
Members  ®  and  non-members  of  the 
Exchange  pursuant  to  BATS  Rules 
15.1(a)  and  (c).  Changes  to  the  fee 
schedule  pursuant  to  this  proposal  are 
effective  upon  filing. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  http://www.batstrading.com,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  5f  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  to 
modify  fees  applicable  to  Members  and 
non-members  in  order  to  encourage  use 
of  connectivity  that  provides  redundant 
access  to  the  Exchange  by  eliminating 
any  potential  fees  for  logical  ports  ®  in 


3  15U.S.C.  78s(b){3)(A)(ii). 

'*  17  CFR  240.19b-4(fl(2). 

®  A  Member  is  any  registered  broker  or  dealer  that 
has  been  admitted  to  membership  in  the  Exchange. 

“A  logical  port  is  commonly  referred  to  as  a  TCP/ 
IP  port,  emd  represents  a  port  established  by  the 
Exchange  within  the  Exchange’s  system  for  trading 
and  billing  purposes.  Each  logical  port  established 

Continued 
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connection  with  such  redundant  access. 
The  Exchange  proposes  to  modify  its  fee 
schedule  related  to  logical  ports  for 
BATS  Equities  and  to  make  necessary 
changes  so  that  the  logical  port  fee 
sections  of  its  fee  schedule  applicable  to 
BATS  Options  is  identical.^ 

The  Exchange  currently  charges  a 
monthly  fee  for  ports  used  to  enter 
orders  in  the  Exchange’s  trading  system 
and  to  receive  data  from  the  Exchange. 
With  respect  to  BATS  Equities,  the 
Exchange  currently  charges  $400.00  per 
month  per  “pair”  of  any  port  type  other 
than  a  Multicast  PITCfT  Spin  Server  Port 
or  a  GRP  Port.“  Each  pair  of  ports 
consists  of  one  port  at  the  Exchange’s 
primary  data  center  and  one  port  at  the 
Exchange’s  secondary  data  center.  With 
respect  to  BATS  Options,  the  Exchange 
also  charges  $400  per  month  for  any 
port  other  than  a  Multicast  PITCH  Spin 
Server  Port.  GRP  Port  or  logical  port 
with  bulk-quoting  capabilities,®  and 
$1,500  for  a  port  with  bulk-quoting 
capabilities.  The  Exchange  recently 
began  offering  connectivity  to  the 
'  Exchange  at  its  secondary  data  center, 
enabling  BATS  Options  participants  to 
obtain  redundant  connectivity,  and  has 
not  commenced  billing  for  any  such 
connectivity. 

Rather  than  stating  that  the  fee  for 
logical  ports  with  respect  to  BATS 
Equities  or  BATS  Options  is  per  “pair”, 
the  Exchange  proposes  to  simplify  the 
fee  schedule  by  adding  a  footnote  that 
states  that  logical  port  fees  are  limited 
to  logical  ports  fn  the  Exchange’s 
primary  data  center  and  that  no  logical 
port  fees  will  be  assessed  for  redundant 
secondary  data  center  ports.  Although 
this  change  to  fee  schedule  language 
will  not  result  in  any  substantive  change 
to  Members  or  non-members,  as  the 
Exchange  is  already  providing 
secondary  data  center  ports  free  of 
charge,  the  Exchange  believes  that  this 
is  a  simpler  way  to  bill  for  ports  rather 
than  billing  in  pairs.  Further,  this  will 
allow  the  Exchange  to  include  the 
concept  of  a  “primary”  Multica.st  PITCH 
data  feed,  as  described  below,  without 
confusion  as  related  to  the  Exchange’s 
primary  data  center. 

In  addition,  the  Exchange  proposes  to 
modify  the  description  of  the  billing  for 


is  specific  to  a  Member  or  non-member  and  grants 
that  Member  or  non-member  the  ability  to  operate 
a  specific  application,  such  as  FIX  order  entry  or 
Multicast  PITCIH  data  receipt. 

^BATS  Equities  is  the  Exchange’s  platform  for 
trading  cash  equity  securities  whereas  BATS 
Options  is  the  Exchange’s  platform  for  trading 
equity  options. 

“Thus,  the  charges  apply  to  all  BATS  Equities 
FIX.  FIXDROP,  BOE.  DROP,  TCP  PITCH,  and  TOP 
ports. 

“Thus,  the  charges  apply  to  all  BATS  Options 
FIX,  FIXDROP.  BOE,  and  DROP  ports. 


ports  related  to  the  Exchange’s  Multicast 
PITCH  data  feed.^®  The  Exchange 
currently  provides  32  pairs  of  Multicast 
PITCH  Spin  Server  Ports  free  of  charge 
and,  if  such  ports  are  used,  one  free  pair 
of  GRP  Ports.”  The  Exchange  charges 
customers  $400.00  per  month  per 
additional  set  of  32  Multicast  PITCH 
Spin  Server  Ports  or  additional  pair  of 
GRP  Ports.  Consistent  with  the  change 
described  above,  the  Exchange  proposes 
to  eliminate  the  concept  of  port  “pairs” 
and  instead  maintain  a  fee  schedule  that 
imposes  fees  only  for  logical  ports  at  the 
Exchange’s  primary  data  center.  Thus, 
for  both  BATS  Equities  and  BATS 
Options  the  Exchange  will  continue  to 
provide  at  the  Exchange’s  primary  data 
center  32  Multicast  PITCH  Spin  Server 
Ports  free  of  charge  and,  if  such  ports 
are  used,  one  free  GRP  Port  and  all 
redundant  Multicast  PITCH  Spin  Server 
Ports  and  GRP  Ports  at  the  secondary 
data  center  will  be  free  of  charge.  Again, 
although  not  a  substantive  change  for 
Members  and  non-members,  the 
Exchange  believes  that  this  change 
simplifies  the  fee  schedule  and  also 
indicates  the  Exchange’s  support  for 
Members  and  non-members  to  establish 
sufficient  connectivity  for  business 
continuity  purposes. 

Similarly,  the  Exchange  proposes  to 
modify  its  fee  schedule  in  order  to  allow 
Members  and  non-members  to  take 
redundant  Multicast  PITCH  data  feeds 
from  the  Exchange.  The  Exchange’s 
Multicast  PITCH  data  feed  for  both 
BATS  Equities  and  BATS  Options  is 
currently  offered  through  two  primary 
feeds,  identified  as  the  “A  feed”  and  the 
“C  feed”,  which  contain  the  same 
information  but  differ  only  in  the  way 
such  feeds  are  received.  The  Exchange 
is  in  the  process  of  commencing  to  offer 
redundant  versions  of  the  Multicast 
PITCH  data  feed  and  does  not  intend  for 
Members  and  non-members  that 
connect  to  such  feeds  to  incur 
additional  port  fees.  As  such,  the 


"’The  Multicast  PITCH  data  feed  with  respect  to 
BATS  Equities  is  defined  in  Rule  11.22(c)  as  “ifti 
uncompressed  liata  feed  that  offers  depth  of  book 
quotations  and  execution  information  based  on 
equity  orders  entered  into  the  .System.”  The 
Multicast  PITCH  data  feed  with  respect  to  BATS 
Options  is  defined  in  Rule  21. 15. as  “uncompressed 
data  feed  that  offers  depth  of  book  quotations  and 
execution  information  ba.sed  on  options  orders 
entered  into  the  .System.” 

”  The  Exchange  notes  that  its  fees  for  Multicast 
PITCH  customers,  including  the  current  provision 
of  certain  ports  free  of  charge,  are  designed  to 
encourage  use  of  the  Exchange’s  Multicast  PITCH 
data  feed  because  the  Exchange  believes  that  the 
feed  is  its  most  efficient  feed,  and  thus,  will  reduce 
infrastructure  costs  for  both  the  Exchange  and  those 
who  utilize  the  feed.  Any  Member  or  non-member 
that  has  entered  into  the  appropriate  agreements 
with  the  Exchange  is  permitted  to  receive  Multicast 
PITCH  Spin  Server  Ports  and  GRP  Ports  from  the 
Exchange. 


Exchange  is  proposing  to  modify  its 
description  of  Multicast  PITCH  logical 
port  fees  so  that  only  ports  necessary  to 
take  a  primary  feed  (either  A  or  C),  and 
not  redundant  versions  of  .such  feed,  are 
subject  to  logical  port  fees.  Again,  the 
Exchange  wishes  to  encourage  Members 
and  non-members  to  establish 
connectivity  for  business  continuity 
purposes,  including  in  the  event  the 
Exchange’s  data  center  is  fully 
operational  but  a  specific  version  of  an 
Exchange  data  feed  becomes 
unavailable. 

Based  on  the  proposal,  the  change 
applies  to  Members  that  obtain  ports  for 
direct  access  to  the  Exchange, 

Sponsored  Participants  sponsored  by 
Members  to  receive  direct  access  to  the 
Exchange,  non-member  service  bureaus 
that  act  as  a  conduit  for  orders  entered 
by  Exchange  Members  that  are  their 
customers,  and  market  data  recipients. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6  of  the  Act.” 
Specifically,  the  Exchange  believes’  that 
the  propo.sed  rule  change  is  consistent 
with  Section  6(b)(4)  of  the  Act,’’*  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  members  and  other 
persons  using  any  facility  or  system 
which  the  Exchange  operates  or 
controls. 

The  Exchange  believes  that  its 
proposed  changes  to  logical  port  fees  are 
reasonable  in  light  of  the  fact  that  all 
such  changes  are  intended  to  ensure 
that  Members  and  non-members  are  able 
to  e.stablish  redundant  connections  to 
the  Exchange  without  incurring 
additional  logical  port  fees.  In  addition, 
the  Exchange  believes  that  the  proposed 
changes  to  fees  are  equitably  allocated 
among  Exchange  constituents  as  the  cost 
savings  for  redundant  connectivity  will 
be  available  to  all  such  constituents. 

The  Exchange  reiterates  that  the  change 
to  limit  logical  port  fess  [sic]  to  logical 
port  fees  at  the  primary  data  center  is 
not  a  substantive  change  in  that 
Exchange  constituents  currently  receive 
without  charge  a  corresponding  port  at 
the  secondary  data  center  for  any  port 
established  at  the  primary  data  center. 

The  Exchange  also  believes  that 
providing  financial  incentives  to  use 
Exchange  technology  that  the  Exchange 
believes  is  the  most  technologically 


'MS  U.S.G.  78f. 

'M5  U.S.G.  78f(b}(4). 
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efficient  for  the  Exchange  and  its 
constituents  is  a  fair  and  equitable 
approach  to  pricing.  Accordingly,  the 
Exchange  believes  that  promotion  of  its 
Multicast  PITCH  data  feed  through  the 
continued  offering  of  free  logical  ports 
is  fair  and  equitable.  The  Multicast 
PITCH  data  feed  is  available  to  all 
Members,  and  as  such,  all  Members 
have  the  ability  to  receive  applicable 
Multicast  PITCH  ports  free  of  charge. 
Further,  the  Exchange  believes  that 
promoting  the  use  of  redundant 
connectivity  is  reasonable,  fair  and 
equitable  and  not  unreasonably 
discriminatory  as  it  is  uniform  in 
application  amongst  Members  and  non¬ 
members  and  should  enable  such 
participants  to  enhance  their  business 
continuity  planning. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  As  discussed 
above,  the  Exchange  believes  that  fees 
for  connectivity  are  constrained  by  the 
robust  competition  for  order  flow  among 
exchanges  and  non-exchange  markets. 

"  Further,  excessive  fees  for  connectivity, 
including  logical  port  fees,  would  serve 
to  impair  an  exchange’s  ability  to 
compete  for  order  flow  rather  than 
burdening  competition. 

(C)  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  AcH"*  and  paragraph  (f)(2)  of  Rule 
19b-4  thereunder. At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


’“ISU.S.C.  78s(b)(3)(A). 
'5 17  CFR  240.19b-4(f)(2). 


including  whether  the  proposal  is 
consistent  with  the  Act.  Comments  may 
be  submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-BATS-201 3-026  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-BATS-201 3-026.  This  file  number 
should  be  included  on  the  subject  line 
if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commi.ssion  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  sub-sequent 
amendments, -all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments  ‘ 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  SR-BATS- 
201 3-026  and  should  be  submitted  on 
or  before  June  11,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.  1*'* 

Kevin  M.  O’Neill,  t 
Deputy  Secretary. 

[FR  Doc.  2013-12039  Filed  5-20-13;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2013-21] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  F’ederal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  This  notice  contains  a 
summary  of  a  petition  seeking  relief 
from  specified  requirements  of  Title  14, 
Code  of  Federal  Regulations  (14  CFR). 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  the  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
the  petition  or  its  final  disposition. 

DATE:  Comments  on  this  petition  must 
identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  10,  2013. 

ADDRESSES:  You  may  send  comments 
identified  by  Docket  Number  FAA— 
2013-0322  using  any  of  the  following 
methods: 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://www'.regulations.gov 
and  follow  the  instructions  for  sending 
your  comments  digitally. 

•  Mail:  Send  comments  to  the  Docket 
Management  Facility;  U.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  Wl 2-140,  Washington,  DC 
20590. 

•  Fax:  Fax  comments  to  the  Docket 
Management  Facility  at  202—493-2251. 

•  Hand  De/iVe/y:  Bring  comments  to 
the  Docket  Management  Facility  in 
Room  W12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Privacy:  We  will  post  all  comments 
we  receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide. 

Using  the  search  function  of  our  docket 
Web  site,  anyone  can  find  and  read  the 
comments  received  into  any  of  our 
dockets,  including  the  name  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

Docket:  To  read  background 
documents  or  comments  received,  go  to 
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http://www.reguIations.gov  at  any  time 
or  to  the  Docket  Management  Facility  in 
Room  W12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Menkin,  ANM-113,  (425)  227- 
2793,  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98057-3356,  or  Andrea  Copeland, 
ARM-208,  Office  of  Rulemaking, 

Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  email 
andrea.copeIand@faa.gov;  (202)  267- 
8081. 

This  notice  is  published  pursuant  to 
14  CFR  11.85. 

Issued  in  Washington,  DC,  on  May  15, 

2013. 

Lino  Liu, 

Director,  Office  of  Rulemaking. 

Petition  for  Exemption 

Docket  No.:  FAA-2013-0322. 

Petitioner:  The  Boeing  Company. 

Sections  of  14  CFR  Affected:  14  CFR 
25.981(a)(3)  and  25.901(c). 

Description  of  Relief  Sought:  To  allow 
installation  of  the  improved  fuel  pump 
electrical  connector  independently  of 
the  Fault  Current  Detector  (FCD)  or 
conversely,  to  allow  installation  of  the 
FCD  independently  of  the  improved 
electrical  connector.  The  FCD  will 
provide  an  overall  fuel  pump  electrical 
circuit.  It  includes  the  fuel  pump 
electrical  connector  and  will  provide 
protection  against  ignition  sources  as 
required  by  the  Equivalent  Level  of 
Safety  (ELOS)  and  §  25.901(c), 
Amendment  25-46.  Boeing  seeks  this 
exemption  until  such  time  as  both  the 
FCD  and  the  electrical  connector  are 
installed.  Compliance  to  Special  Federal 
Aviation  Regulation  (SFAR)  88  for  the 
identified  unsafe  condition  at  a  fuel 
system  level  will  be  achieved  at  that 
time. 

IFR  Doc.  2013-12024  Filed  5-20-13;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2013-20] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received. 


SUMMARY:  This  notice  contains  a 
summary  of  a  petition  seeking  relief 
from  specified  requirements  of  14  CFR. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  the  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
the  petition  or  its  final  disposition. 

DATES:  Comments  on  this  petition  must 
identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  ’10,  2013. 

ADDRESSES:  You  may  send  comments 
identified  by  Docket  Number  FAA- 
2013-0238  using  any  of  the  following 
methods: 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://www.regulations.gov 
and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  Send  comments  to  the  Docket 
Management  Facility:  Lf.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  W12-140,  Washington,  DC 
20590. 

•  Fax:  Fax  comments  to  the  Docket 
Management  Facility  at  202-493-2251. 

•  Hand  Delivery:  Bring  comments  to 
the  Docket  Management  Facility  in 
Room  W12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Privacy:  We  will  post  all  comments 
we  receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide. 

Using  the  search  function  of  our  docket 
Web  site,  anyone  can  find  and  read  the 
comments  received  into  any  of  our 
dockets,  including  the  name  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  association, 
business,  labof  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

Docket:  To  read  background 
documents  or  comments  received,  go  to 
http://www.regulations.gov  at  any  time 
or  to  the  Docket  Management  Facility  in 
Room  Wl  2-140  of  the  West  Building' 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  L.  Haley,  ARM-203,  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  800  Independence  Ave. 
SW.,  Washington,  DC  20591;  email 


Katherine.L.Haley@faa.gov;  (202)  493- 
5708. 

This  notice  is  published  pursuant  to 
14  CFR  11.85. 

-  Issued  in  Washington,  DC,  on  May  15, 

2013. 

Lirio  Liu, 

Director,  Office  of  Rulemaking. 

Petition  for  Exemption 

Docket  No.:  FAA-201 3-0238. 
Petitioner:  Northrop  Grumman 
Systems  Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
61.57(b). 

Description  of  Relief  Sought:  The 
relief  sought  would  allow  Northrop 
Grumman  Systems  Corporation  to 
operate  a  BE-1900  (a  type  rated  aircraft 
requiring  one  pilot  crewmember  by  type 
certification)  with  a  two-pilot  flight 
crew  that  may  not  meet  the  night  takeoff 
and  landing  experience  requirements  of 
§  61.57(b).  Northrop  Grumman  Systems 
Corporation  has  requested  the  relief 
from  §  61.57(b)  by  meeting  the 
exception  criteria  found  in  §  61.57(e)(3), 
as  appropriate  with  a  two  pilot  crew. 

[FR  Doc.  2013-12023  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2012-0141,  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2012 
Lita  GLE-6  Low-Speed  Vehicies  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Admini.stration,  DOT 
ACTION:  Notice  of  receipt  of  petition. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2012  Lita 
GLE-6  low-speed  vehicles  (LSV)  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSS)  are  eligible  for  importation 
into  the  United  States  because  they  have 
safety  features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  such  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  June  20,  2013. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http:/ /v^ww. regulations. gov.  Follow  the 
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online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue  SE.,  between 

9  a.m.  and  5  p.m.  ET,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax; 202-493-2251 

Instructions:  Comments  must  be 

written  in  the  English  language,  and  be 
no  greater  than  15  pages  in  length, 
although  there  is  no  limit  to  the  length 
of  necessary  attachments  to  the 
comments.  If  comments  are  submitted 
in  hard  copy  form,  please  ensure  that 
two  copies  are  provided.  If  you  wish  to 
receive  confirmation  that  your 
comments  were  received,  please  enclose 
a  stamped,  self-addressed  postcard  with 
the  comments.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://www.reguIations.gov,  including 
any  personal  information  provided. 
Please  see  the  Privacy  Act  heading 
below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.J.  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

How  to  Read  Comments  submitted  to 
the  Docket:  You  may  read  the  comments 
received  by  Docket  Management  at  the 
address  and  times  given  above.  You  may 
also  view  the  documents  from  the 
Internet  at  http://www.regulations.gov. 

Follow  the  online  instructions  for 
accessing  the  dockets.  The  docket  ID 
number  and  title  of  this  notice  are 
shown  at  the  heading  of  this  document 
notice.  Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  search  the  Docket  for  new 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 

Goleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(B),  a 
motor  vehicle,  that  was  not  originally 
manufactured  to  conform  to  all 


applicable  FMVSS,  and  has  no 
substantially  similar  U.S. -certified 
counterpart,  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  has 
safety  features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  decides  to  be 
adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  tbe 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

US  SPECS  of  Havre  de  Grace, 
Maryland  (Registered  Importer  03-321) 
has  petitioned  NHTSA  to  decide 
whether  nonconforming  2012  Lita  GLE- 
6  LSVs  are  eligible  for  importation  into 
the  United  States.  US  SPECS  believes 
these  vehicles  are  capable  of  being 
modified  to  meet  all  applicable  FMVSS. 

US  SPECS  submitted  information 
with  its  petition  intended  to 
demonstrate  that  while  2012  Lita  GLE- 
6  LSVs  do  not  conform  to  any  FMVSS 
as  originally  manufactured,  they  are 
capable  of  being  altered  to  comply  with 
all  applicable  FMVSS. 

Specifically,  the  petitioner  contends 
that  the  nonconforming  2012  Lita  GLE- 
6  LSVs  are  capable  of  being  readily 
altered  to  meet  FMVSS  No.  500  as 
follows: 

1.  Installation  of  headlights  if  not 
already  so  equipped. 

2.  Installation  of  turn  signals  if  not 
already  so  equipped. 

3.  Installation  of  taillamps  if  not 
already  so  equipped. 

4.  Installation  of  stop  lamps  if  not 
already  so  equipped. 

5.  Installation  of  reflex  reflectors  if  the 
vehicle  is  not  already  so  equipped. 

6.  Installation  of  driver  and  passenger 
mirrors  if  not  already  so  equipped. 

7.  Installation  of  a  parking  brake  if  not 
already  so  equipped. 

8.  Installation  of  a  windshield  that 
meets  the  requirements  of  FMVSS  No. 
205  if  not  already  so  equipped. 

9.  Installation  of  Type  1  or  Type  2 
Seat  belts  that  meet  the  requirements  of 
FMVSS  No.  209  at  each  designated 
seating  position  if  not  already  so 
equipped. 


10.  Every  vehicle  must  be  weighed. 

Any  vehicle  exceeding  the  gross  vehicle 
weight  rating  (GVWR)  limit  for  low 
speed  vehicles  (3,000  lbs.)  must  have  a 
sufficient  number  of  designated  seating 
positions  removed  to  bring  tbe  GVWR 
below  that  limit. 

11.  Every  vehicle  must  be  checked  to 
ensure  that  it  does  not  exceed  the 
maximum  (25  MPH)  speed  requirement. 
Any  vehicle  that  does  not  meet  the 
requirement  must  have  its  control 
system  reprogrammed  to  ensure  that  the 
vehicle  meets  the  maximum  speed 
requirement. 

12.  Every  vehicle  must  be  checked  to 
ensure  that  it  can  meet  the  minimum 
(20  mph)  speed  requirement.  Any 
vehicle  that  does  not  meet  the 
requirement  must  have  its  control 
system  reprogramed  to  ensure  that  the 
vehicle  meets  the  minimum  speed 
requirement. 

In  addition,  the  petitioner  states  that 
a  vehicle  identification  number  plate  or 
label  must  be  installed  to  meet  the 
requirements  of  49  CFR  part  565  if  the 
vehicle  is  not  already  so  equipped. 

It  should  be  noted  that  the  publication 
of  this  notice  is  not  an  acknowledgment 
that  the  vehicle  that  is  the  subject  of  the 
petition,  the  2012  Lita  GLE-6,  is  a  low 
speed  vehicle.  In  addition,  in  NHTSA’s 
view,  a  vehicle  that  is  not  a  low  speed 
vehicle  may  not  be  converted  to  one  by 
installing  a  governor  (electronic  or 
mechanical)  or  by  removing  weight  such 
as  by  removing  a  seat,  which  may  be 
reinstalled.  The  vehicle  at  issue  is  the 
2012  Lita  GLE-6.  Comments  are  invited 
on  these  matters. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  addresses  both 
before  and  after  that  date.  To  tbe  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.95  and  501.8. 

Issued  on:  May  14,  2013. 

Claude  H.  Harris. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  2013-12069  Filed  5-20-13:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-201 3-0061 ;  NoticeT] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  2003  BMW  K  1200  GT 
Motorcycles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt. 

SUMMARY:  This  document  announces 
receiprt  hy  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2003  BMW 
K  1 200  GT  Motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS)  are  eligible 
for  importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  June  20,  2013. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE.,  between 

9  a.m.  and  5  p.m.  ET,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax; 202-493-2251. 

Instructions:  Comments  must  be 

written  in  the  English  language,  and  be 
no  greater  than  15  pages  in  length, 
although  there  is  no  limit  to  the  length 
of  necessary  attachments  to  the 
comments.  If  comments  are  subrnitted 
in  hard  copy  form,  please  ensure  that 
two  copies  are  provided.  If  you  wish  to 
receive  confirmation  that  your 
comments  were  received,  please  enclose 
a  stamped,  self-addressed  postcard  with 
the  comments.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://www.reguJations.gov,  including 
any  personal  information  provided. 


Please  see  the  Privacy  Act  heading 
below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

How  to  Read  Comments  submitted  to 
the  Docket:  You  may  read  the  comments 
received  by  Docket  Management  at  the 
address  and  times  given  above.  You  may 
also  view  the  documents  from  the 
Internet  at  http://www.reguIations.gov. 
Follow  the  online  instructions  for 
accessing  the  dockets.  The  docket  ID 
number  and  title  of  this  notice  are 
shown  at  the  heading  of  this  document 
notice.  Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  search  the  Docket  for  new 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 

Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  FMVSS  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  sale  in  the  United  States,  certified 
under  49  U.S.C.  30115,  and  of  the  same 
model  year  as  the  model  of  the  motor 
vehicle  to  be  compared,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  FMVSS. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc  (“WETL”),  of  Houston, 


Texas  (Registered  Importer  R-09-005) 
has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  2003  BMW  K 
1200  GT  motorcycles  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  that  WETL  believes  are 
substantially  similar  are  2003  BMW  K 
1200  GT  motorcycles  that  were 
manufactured  for  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  FMVSS. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2003  BMW 
K  1200  GT  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most 
FMVSS. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2003  BMW  K  1200 
GT  motorcycles,  as  originally 
manufactured,  conform  to  many  FMVSS 
in  the  same  manner  as  their  U.S. 
certified  counterparts,  or  are  capable  of 
being  readily  altered  to  conform  to  those 
standards.  Specifically,  the  petitioner 
claims  that  non-U.S.  certified  2003 
BMW  K  1200  GT  motorcycles  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 
116  Rrake  Fluid,  119  New  Pneumatic 
Tires  fdr  Vehicles  other  than  Passenger 
Cars,  122  Motorcycle  Brake  Systems, 
205  Glazing  Materials. 

The  petitioner  further  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  the  following  U.S.- 
certified  components:  front  amber 
reflectors,  rear  rejd  reflectors,  and  front 
running  lights. 

Standard  No.  Ill  Rearview  Mirrors: 
installation  of  U.S. -model  mirrors. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placard  and  inspection  of  each  vehicle 
to  assure  compliance  with  rim  marking 
requirements. 

Standard  No.  123  Motorcycle 
Controls  and  Displays:  installation  of  a 
U.S. -model  speedometer/odometer  unit. 

WETL  further  states  that  labels  will  be 
affixed  to  conform  to  the  requirements 
of  49  CFR  part  567:  Certification. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  addresses  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
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Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.95  and  501.8. 

Issued  On:  May  14,  2013. 

Claude  H.  Harris, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  2013-12064  Filed  5-20-13;  8:45  am) 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-201 3-0062;  Notice  1] 

Receipt  of  Petition  for  Decision  that 
Nonconforming  2002  BMW  R1100S 
Motorcycles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  BMW 
RllOOS  Motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS)  are  eligible 
for  importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  June  20,  2013. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  by  any  of  the 
following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE.,  between 

9  a.m.  and  5  p.m.  ET,  Monday  through 
Friday,  except  Federal  holidays. 

•  Fax; 202-493-2251 
Instructions:  Comments  must  be 

written  in  the  English  language,  and  be 


no  greater  than  15  pages  in  length, 
although  there  is  no  limit  to  the  length 
of  necessary  attachments  to  the 
comments.  If  comments  are  submitted 
in  hard  copy  form,  please  ensure  that 
two  copies  are  provided.  If  you  wish  to 
receive  confirmation  that  your 
comments  were  received,  please  enclose 
a  stamped,  self-addressed  postcard  with 
the  comments.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://www.regulations.gov,  including 
any  personal  information  provided. 
Please  see  the  Privacy  Act  heading 
below.  Privacy  Act:  Anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT’s  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477-78). 

How  to  Read  Comments  submitted  to 
the  Docket:  You  may  read  the  comments 
received  by  Docket  Management  at  the 
address  and  times  given  above.  You  may 
also  view  the  documents  from  the 
Internet  at  http://www.regulations.gov. 
Follow  the  online  instructions  for 
accessing  the  dockets.  The  docket  ID 
number  and  title  of  this  notice  are 
shown  at  the  heading  of  this  document 
notice.  Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  search  the  Docket  for  new 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 

Goleman  Sachs,  Office  of  Vehicle  Safetv 
Gompliance,  NHTSA  (202-366-3151). ' 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.G.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  FMVSS  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  sale  in  the  United  States,  certified 
under  49  U.S.G.  30115,  and  of  the  same 
model  year  as  the  model  of  the  motor 
vehicle  to  be  compared,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  FMVSS. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  GFR  part  592.  As 
specified  in  49  GFR  593.7,  NHTSA 


publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc  (“WETL”),  of  Houston, 
Texas  (Registered  Importer  R-09-005) 
has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  2002  BMW 
RllOOS  motorcycles  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  that  WETL  believes  are 
substantially  similar  are  2002  BMW 
RllOOS  motorcycles  that  were 
manufactured  for  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  FMVSS. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2002  BMW 
RllOOS  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most 
FMVSS. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U. S.  certified  2002  BMW  RllOOS 
motorcycles,  as  originally 
manufactured,  conform  to  many  FMVSS 
in  the  same  manner  as  their  U.S. 
certified  counterparts,  or  are  capable  of 
being  readily  altered  to  conform  to  those 
standards.  Specifically,  the  petitioner 
claims  that  non-U. S.  certified  2002 
BMW  RllOOS  motorcycles  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  106  Brake  Hoses,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  122 
Motorcycle  Brake  Systems,  205  Glazing 
Materials. 

The  petitioner  further  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  the  following  U.S.-model 
components:  front  amber  reflectors,  rehr 
red  reflectors,  front  directional  lamp, 
front  running  lights,  and  rear  stop  lamp. 

Standard  No.  Ill  Rearview  Mirrors: 
installation  of  U.S. -model  mirrors.  * 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S.- 
model  speedometer/odometer  unit. 
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Wallace  further  states  that  labels  will 
be  affixed  to  conform  to  requirements  of 
49  CFR  Part  567  Certification. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  addresses  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.95  and  501.8. 

Issued  On:  May  14,  2013. 

Claude  H.  Harris, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  2013-12067  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

May  15,  2013. 

The  Department  of  the  Treasury  will 
submit  the  following  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  Public  Law  104-13,  on  or  after  the 
date  of  publication  of  this  notice. 

DATES:  Comments  should  be  received  on 
or  before  June  20,  2013  to  be  assured  of 
consideration. 

ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestion  for  reducing  the  burden,  to 
(1)  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Treasury,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  or  email  at  OIRA  Submission® 
OMB.EOP.GOV  and  (2)  Treasury  PRA 
Clearance  Officer,  1750  Pennsylvania 
Ave.  NW.,  Suite  8140,  Washington,  DC 
20220,  or  email  at  PRA@treasury.gov. 
FOh  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  927-5331, 
email  at  PRA@treasury.gov,  or  the  entire 
information  collection  request  maybe 
found  at  www.reginfo.gov. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0138. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 


Title:  U.S.  Departing  Alien  Income 
Tax  Statement. 

Form:  2063. 

Abstract:  Form  2063  is  used  by  a 
departing  resident  alien  against  whom  a 
termination  assessment  has  not  been 
made,  or  a  departing  non-  resident  alien 
who  has  no  taxable  income  from  United 
States  source^,  to  certify  that  they  have 
satisfied  all  U.S.  income  tax  obligations. 
The  data  is  used  by  the  IRS  to  certify 
that  departing  aliens  have  complied 
with  U.S.  income  tax  laws. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden  Hours: 
17,049. 

OMB  Number:  1545-0236. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  Occupational  Tax  and 
Registration  Return  for  Wagering. 

Form:  11-C 

Abstract:  Form  11-C  is  used  to 
register  persons  accepting  wagers  (IRC 
section  4412).  fRS  uses  this  form  to 
register  the  respondent,  collect  the 
annual  stamp  tax  (IRC  section  4411), 
and  to  verify  that  the  tax  on  wagers  is 
reported  on  Form  730. 

Affected  Public:  Private  Sector: 
Businesses  or  other  for-profits. 

Estimated  Annual  Burden  Hours: 
81,190. 

OMB  Number:  1545-1130. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  Special  Loss  Discount  Account 
and  Special  Estimated  Tax  Payments  for 
Insurance  Companies. 

Form:  8816. 

Abstract:  Form  8816  is  used  by 
insurance  companies  claiming  an 
additional  deduction  under  IRC  section 
847  to  reconcile  their  special  loss 
discount  and  special  estimated  tax 
payments,  and  to  determine  their  tax 
benefit  associated  with  the  deduction. 
The  information  is  needed  by  the  IRS  to 
determine  that  the  proper  additional 
deduction  was  claimed  and  to  insure 
the  proper  amount  of  special  estimated 
tax  was  computed  and  deposited. 

Affected  Public:  Private  Sector; 
Businesses  or  other  for-profits. 

Estimated  Annual  Burden  Hours: 
19,830. 

OMB  Number:  1545-1299. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  TD  8459 — Settlement  Funds 
(REG-IA-54-90). 

Abstract:  The  reporting  requirements 
affect  taiXpayers  that  are  qualified 


settlement  funds;  they  will  be  required 
to  file  income  tax  returns,  estimated 
income  tax  returns,  and  withholding  tax 
returns.  The  information  will  facilitate 
taxpayer  examinations. 

Affected  Public:  Private  Sector: 
Businesses  or  other  for-profits. 

Estimated  Annual  Burden  Hours: 
3,542. 

OMB  Number:  1545-1451. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  TD  8712 — Definition  of  Private 
Activity  Bonds. 

Abstract:  Section  103  provides 
generally  that  interest  on  certain  State  or 
local  bonds  is  excluded  firom  gross 
income.  However,  under  sections 
103(b)(1)  and  141,  interest  on  private^ 
activity  bonds  (other  than  qualified 
bonds)  is  not  excluded.  The  regulations 
provide  rules,  for  purposes  of  section 
141,  to  determine  how  bond  proceeds 
are  measured  and  used  and  how  debt 
service  for  those  bonds  is  paid  or 
secured. 

Affected  Public:  State,  Local,  and 
Tribal  Governments. 

Estimated  Annual  Burden  Hours: 
30,100. 

OMB  Number:  1545-1724. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  TD  9076 — Special  Rules  Under 
Section  417(a)(7)  for  Written 
Explanations  Provided  by  Qualified 
Retirement  Plans  After  Annuity  Starting 
Dates  (RE(^-109481-99). 

Abstract:  The  collection  of 
information  requirement  in  sections 
1.417(e)-l(b)(3)(iv)(B)  and  1.417(e)- 
l(b)(3)(v)(A)  is  required  to  ensure  that  a 
participant  and  the  participant’s  spouse 
consent  to  a  form  of  distribution  from  a 
qualified  plan  that  may  result  in 
reduced  periodic  payments. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden  Hours: 
12,500. 

OMB  Number:  1545-1732. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  TD  8995 — Mid-Contract  Change 
in  Taxpayer  (REG-105946-00). 

Abstract:  The  information  is  needed 
by  taxpayers  who  assume  the  obligation 
to  account  for  the  income  from  long¬ 
term  contracts  as  the  result  of  certain 
nontaxable  transactions. 

Affected  Public:  Private  Sector: 
Businesses  or  other  for-profits. 

Estimated  Annual  Burden  Hours: 

10,000. 
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OMB  Number:  1545-2154. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  Short  Form  Request  for 
Individual  Tax  Return  Transcript. 
Form:  4506T-EZ,  4506T-EZ  (SP). 
Abstract:  Form  4506T-EZ  is  used  to 
request  tax  return  transcripts.  A 
taxpayer  may  designate  a  third  party  to 
receive  the  transcript. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden  Hours: 
870,000. 

Dawn  D.  Wolfgang, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  2013-11983  Filed  5-20-13;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Identification  of  Additional  Vessels 
Pursuant  to  the  Iranian  Transactions 
and  Sanctions  Regulations  and 
Executive  Order  1 3599 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OFAC”)  is  publishing  the  names  of 
eight  vessels  identified  as  property  in 
which  the  Government  of  Iran  has  an 
interest  that  are  blocked  pursuant  to  tbe 
Iranian  Transactions  and  Sanctions 
Regulations,  31  CFR  part  560  (“ITSR”) 
and  Executive  Order  13599  and  is  also 
updating  the  entries  on  OFAC’s  list  of 
Specially  Designated  Nationals  and 
Blocked  Persons  to  identify  the  new 
names  and/or  other  information 
associated  with  eight  previously- 
identified  vessels. 

DATES:  The  identification  and  updates  . 
made  by  the  Director  of  OFAC  of  the 
vessels  identified  in  this  notice, 
pursuant  to  the  ITSR  and  Executive 
Order  13599,  was  effective  May  9,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Sanctions 
Compliance  and  Evaluation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
Tel.:  202-622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site 
[www.treas.gov/ofac]  or  via  facsimile 
through  a  24-hour  fax-on-demand 
service,  Tel.:  202-622-0077. 


Background 

On  February  5,  2012,  the  President 
issued  Executive  Order  13599, 

“Blocking  Property  of  the  Government 
of  Iran  and  Iranian  Financial 
Institutions’’  (the  “Order”).  Section  1(a) 
of  the  Order  blocks,  with  certain 
exceptions,  all  property  and  interests  in 
property  of  the  Government  of  Iran, 
including  the  Central  Bank  of  Iran,  that 
are  in  the  United  States,  that  hereafter 
come  within  the  United  States,  or  that 
are  or  hereafter  come  within  the 
possession  or  control  of  any  United 
States  person,  including  any  foreign 
branch. 

Section  7(d)  of  the  Order  defines  the 
term  “Government  of  Iran”  to  mean  the 
Government  of  Iran,  any  political 
subdivision,  agency,  or  instrumentality 
thereof,  including  the  Central  Bank  of 
Iran,  and  any  person  owned  or 
controlled  by,  or  acting  for  or  on  bebalf 
of,  the  Government  of  Iran. 

Section  560.21  lof  the  ITSR 
implements  Section  1(a)  of  the  Order. 
Section  560.304  of  the  ITSR  defines  the 
term  “Government  of  Iran”  to  include: 
“(a)  The  state  and  the  Government  of 
Iran,  as  well  as  any  political 
subdivision,  agency,  or  instrumentality 
thereof,  including  the  Central  Bank  of 
Iran;  (b)  Any  person  owned  or 
controlled,  directly  or  indirectly,  by  the 
foregoing;  and  (c)  Any  person  to  the 
extent  that  such  person  is,  or  has  been, 
since  the  effective  date,  acting  or 
purporting  to  act,  directly  or  indirectly, 
for  or  on  behalf  of  any  of  the  foregoing; 
and  (d)  Any  other  person  determined  by 
the  Office  of  Foreign  Assets  Control  to 
be  included  within  [(a)  through  (c)].” 
Section  560.313  of  the  ITSR  further 
defines  an  “entity  owned  or  controlled 
by  the  Government  of  Iran”  to  include 
“any  corporation,  partnership, 
association,  or  other  entity  in  which  the 
Government  of  Iran  owns  a  50  percent 
or  greater  interest  or  a  controlling 
interest,  and  any  entity  which  is 
otherwise  controlled  by  that 
government.” 

On  July  12,  2012,  the  Director  of 
OFAC  identified  fifty-eight  vessels  as 
property  in  which  the  Government  of 
Iran  has  an  interest  that  are  blocked 
pursuant  to  the  Order  and  the  ITSR. 

On  May  9,  2013,  the  Director  of  OFAC 
identified  eight  vessels  as  property  in 
which  the  Government  of  Iran  has  an 
interest  that  are  blocked  pursuant  to  tbe 
Order  and  the  ITSR.  On  the  same  date, 
the  Director  of  OFAC  also  updated  the 
entries  on  OFAC’s  list  of  Specially 
Designated  Nationals  and  Blocked 
Persons  for  eight  of  the  vessels 
identified  on  July  12,  2012,  as  property 
in  which  the  Government  of  Iran  has  an 


interest  to  identify  new  names  or  other 
information  given  to  those  vessels. 

The  listing  for  the  newly-identified 
vessels  is  as  follows: 

1.  ATLANTIS  (5IM316)  Crude  Oil 
Tanker  Tanzania  flag  (NITC);  Vessel 
Registration  Identification  9569621 
(vessel)  [IRAN]. 

2.  BADR  (EQJU)  Iran  flag;  Vessel 
Registration  Identification  8407345 
(vessel)  [IRAN]  (Linked  T.o:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

3.  DEMOS  (5IM656)  Crude  Oil  Tanker 
Tanzania  flag  (NITC);  Vessel 
Registration  Identification  9569683 
(vessel)  [IRAN]. 

4.  INFINITY  (5IM411)  Crude  Oil 
Tanker  Tanzania  flag  (NITC);  Vessel 
Registration  Identification  9569671 
(vessel)  [IRAN]. 

5.  JUSTICE  Crude  Oil  Tanker  None 
Identified  flag;  Vessel  Registration 
Identification  9357729  (vessel)  [IRAN] 
(Linked  To:  NATIONAL  IRANIAN 
TANKER  COMPANY). 

6.  SUNRISE  (None  identified)  LPG 
Tanker  None  Identified  flag  (NITC): 
Vessel  Registration  Identification 
9615092  (vessel)  [IRAN]. 

7.  SKYLINE  (5IM632)  Crude  Oil 
Tanker  Tanzania  flag;  Vessel 
Registration  Identification  9569669 
(vessel)  [IRAN]. 

8.  YOUNES  (EQYY)  Platform  Supply 
Ship  Iran  flag:  Vessel  Registration 
Identification  8212465  (vessel)  [IRAN] 
(Linked  To:  NATIONAL  IRANIAN 
TANKER  COMPANY). 

The  updated  entries  for  the 
previously-identified  vessels  are  as 
follows: 

1.  SHONA  (f.k.a.  ABADAN;  f.k.a. 
ALPHA)  (T2EU4)  Crude/Oil  Products 
Tanker  Tanzania  flag;  Former  Vessel 
Flag  Malta;  alt.  Former  Vessel  Flag 
Tuvalu;  alt.  Former  Vessel  Flag  None 
Identified;  Vessel  Registration 
Identification  IMO  9187629;  MMSI 
572469210  (vessel)  [IRAN]  (Linked  To: 
NATIONAL  IRANIAN  TANKER 
COMPANY). 

2.  DAMAVAND  (9HEG9)  Crude  Oil 
Tanker  None  Identified  flag:  Former 
Vessel  Flag  Malta;  Vessel  Registration 
Identification  IMO  9218478;  MMSI 
256865000  (vessel)  [IRAN]  (Linked  To: 
NATIONAL  IRANIAN  TANKER 
COMPANY). 

3.  DARAB  (9HEE9)  Crude  Oil  Tanker 
None  Identified  flag;  Former  Vessel  Flag 
Malta;  Vessel  Registration  Identification 
IMO  9218492;  MMSI  256862000  (vessel) 
[IRAN]  (Linked  To:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

4.  DAYLAM  (9HEU9)  Crude  Oil 
Tanker  None  Identified  flag;  Former 
Vessel  Flag  Malta;  Vessel  Registration 
Identification  IMO  9218466;  MMSI 
256872000  (vessel)  [IRAN]  (Linked  To: 
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NATIONAL  IRANIAN  TANKER 
COMPANY). 

5.  DELVAR  (9HEF9)  Crude  Oil  Tanker 
None  Identified  flag:  Former  Vessel  Flag 
Malta;  Vessel  Registration  Identification 
IMO  9218454;  MMSI  256864000  (vessel) 
[IRAN)  (Linked  To:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

6.  DEN  A  (9HED9)  Crude  Oil  Tanker 
None  Identified  flag;  Former  Vessel  Flag 
Malta;  Vessel  Registration  Identification 
IMO  9218480;  MMSI  256861000  (vessel) 
[IRAN]  (Linked  To:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

7.  HUWAYZEH  (9HEJ9)  Crude  Oil 
Tanker  None  Identified  flag:  Former 
Vessel  Flag  Malta;  Vessel  Registration 
Identification  IMO  9212888;  MMSI 
256869000  (vessel)  [IRAN]  (Linked  To: 
NATIONAL  IRANIAN  TANKER 
COMPANY). 

8.  SUNEAST  (f.k.a.  AZALEA;  f.k.a. 
SINA)  (9HNY9)  Crude  Oil  Tanker 
Seychelles  flag;  Former  Vessel  Flag 
Malta:  alt.  Former  Vessel  Flag  Tuvalu; 
alt.  Former  Vessel  Flag  None  Identified; 
Vessel  Registration  Identification  IMO 
9357365;  MMSI  249256000  (vessel) 
[IRAN]  (Linked  To:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

Dated:  May  10.  2013. 

Adam ).  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 

IFR  Doc.  2013-12060  Filed  5-20-13;  8:45  am] 

BILUNG  CODE  4810-AL-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designations,  Foreign 
Narcotics  Kingpin  Designation  Act 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of  the 
Treasury ’s  Office  of  Foreign  Assets 
Control  (“OF AC”)  is  publishing  the 
name  of  one  individual  whose  property 
and  interests  in  property  has  been 
blocked  pursuant  to  the  Foreign 
Narcotics  Kingpin  Designation  Act 
(“Kingpin  Act”)  (21  U.S.C.  1901-19d8, 

8  U.S.C.  1182). 

DATES:  The  designation  by  the  Director 
of  OFAC  of  the  one  individual 
identified  in  this  notice  pursuant  to 
section  805(b)  of  the  Kingpin  Act  is 
effective  on  May  14,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Sanctions 
Compliance  &  Evaluation,  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  Washington,  DC  20220, 
Tel:  (202)  622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  on  OFAC’s  Web  site  at 
http://www.treasiiry.gov/ofac  or  via 
facsimile  through  a  24-hour  fax-on- 
demand  service  at  (202)  622-0077. 

Background 

The  Kingpin  Act  became  law  on 
December  3, 1999.  The  Kingpin  Act 
establishes  a  program  targeting  the 
activities  of  significant  foreign  narcotics 
traffickers  and  their  organizations  on  a 
worldwide  basis.  It  provides  a  statutory 
framework  for  the  imposition  of 
sanctions  against  significant  foreign 
narcotics  traffickers  and  their 
organizations  on  a  worldwide  basis, 
with  the  objective  of  denying  their 
businesses  and  agents  access  to  the  U.S. 
financial  system  and  the  benefits  of 
trade  and  transactions  involving  U.S. 
companies  and  individuals. 

The  Kingpin  Act  blocks  all  property 
and  interests  in  property,  subject  to  U.S. 


jurisdiction,  owned  or  controlled  by 
significant  foreign  narco'tics  traffickers 
as  identified  by  the  President.  In 
addition,  the  Secretary  of  the  Treasury, 
in  consultation  with  the  Attorney 
General,  the  Director  of  the  Central 
Intelligence  Agency,  the  Director  of  the 
Federal  Bureau  of  Investigation,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  the  Secretary  of 
Defense,  the  Secretary  of  State,  and  the 
Secretary  of  Homeland  Security  may 
designate  and  block  the  property  and 
interests  in  property,  subject  to  U.S. 
jurisdiction,  of  persons  who  are  found 
to  be:  (1)  materially  assisting  in,  or 
providing  financial  or  technological 
support  for  or  to,  or  providing  goods  or 
services  in  support  of,  the  international 
narcotics  trafficking  activities  of  a 
person  designated  pursuant  to  the 
Kingpin  Act;  (2)  owned,  controlled,  or 
directed  by,  or  acting  for  or  on  behalf  of, 
a  person  designated  pursuant  to  the 
Kingpin  Act;  or  (3)  playing  a  significant 
role  in  international  narcotics 
trafficking. 

On  May  14,  2013,  the  Director  of 
OFAC  designated  the  following 
individual  whose  property  and  interests 
in  property  are  blocked  pursuant  to 
section  805(b)  of  the  Kingpin  Act. 

Individual: 

1.  ANDRADE  PARRA,  Alfredo, 
Ciudad  Acuna,  Coahuila,  Mexico;  DOB 
30  Dec  1973;  POB  Ciudad  Acuna, 
Coahuila,  Mexico;  alt.  POB  Coahuila, 
Mexico;  nationality  Mexico;  citizen 
Mexico;  C.U.R.P. 

AAPA731230HCLNRL07  (Mexico) 
(individual)  [SDNTK]. 

Dated:  May  14.  2013. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 

(FR  Doc.  2013-12061  Filed  5-20-13;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  79,  80,  85,  86,  600, 1036, 
1037, 1065,  and  1066 

(EPA-HQ-OAR-2011-0135;  FRL-9785-8] 

RIN  2060-AQ86 

Control  of  Air  Pollution  From  Motor 
Vehicles;  Tier  3  Motor  Vehicle 
Emission  and  Fuel  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 

SUMMARY:  This  action  would  establish 
more  stringent  vehicle  emissions 
standards  and  reduce  the  sulfur  content 
of  gasoline  beginning  in  2017,  as  part  of 
a  systems  approach  to  addressing  the 
impacts  of  motor  vehicles  and  fuels  on 
air  quality  and  public  health.  The 
proposed  gasoline  sulfur  standard 
would  make  emission  control  systems 
more  effective  for  both  existing  and  new 
vehicles,  and  would  enable  more 
stringent  vehicle  emissions  standards. 
The  proposed  vehicle  standards  would 
reduce  both  tailpipe  and  evaporative 
emissions  from  passenger  cars,  light- 
duty  trucks,  medium-duty  passenger 
vehicles,  and  some  heavy-duty  vehicles. 
This  would  result  in  significant 
reductions  in  pollutants  such  as  ozone, 
particulate  matter,  and  air  toxics  across 
the  country  and  help  state  and  local 
agencies  in  their  efforts  to  attain  and 
maintain  health-based  National 
Ambient  Air  Quality  Standards.  Motor 
vehicles  are  an  important  source  of 
exposure  to  air  pollution  both  regionally 
and  near  roads.  These  proposed  vehicle 
standards  are  intended  to  harmonize 
with  California’s  Low  Emission  Vehicle 
program,  thus  creating  a  federal  vehicle 
emissions  program  that  would  allow 
automakers  to  sell  the  same  vehicles  in 
all  50  states.  The  proposed  vehicle 
standards  would  be  implemented  over 
the  .same  timeframe  as  the  greenhouse 
gas/fuel  efficiency  standards  for  light- 
duty  vehicles,  as  part  of  a 
comprehensive  approach  toward 
regulating  emissions  from  motor 
vehicles. 

DATES;  Comments.  Comments  must  be 
received  on  or  before  June  13,  2013. 

Public  Hearing:  The  public  hearings 
were  held  on  April  24,  2013  in 
Philadelphia,  PA  and  April  29,  2013  in 
Chicago,  IL. 


ADDRESSES;  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
O AR-20 1 1 -0 1 3 5 ,  by  one  of  the 
following  methods: 

•  www.reguIations.gov:  F’ollow  the 
on-line  instructions  for  submitting 
comments. 

•  Email:  A-and-R- 
Docket@epamail.epa.gov. 

•  Mail:  Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  Mailcode:  2822T, 
1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460.  In  addition, 
please  mail  a  copy  of  your  comments  on 
the  information  collection  provisions  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attn;  Desk  Officer  for 
EPA,  725  17th  St.  NW.,  Washington,  DC 
20503. 

•  Hand  Delivery:  EPA  Docket  Center, 
EPA  West  Building,  Room  3334,  1301 
Constitution  Ave.  NW.,  Washington,  DC 
20460.  Such  deliveries  are  only 
accepted  during  the  Docket’s  normal 
hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2011- 
0135.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  email.  The  www.regulations.gov  eh 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 


you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 

Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

For  additional  instructions  on 
submitting  comments,  go  to  Section  I.B 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.reguIations.gov  or  in  hard  copy  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  EPA/DC,  EPA  West, 
Room  3334,  1301  Constitution  Ave. 

NW.,  Washington,  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

FOR  FURTHER  INFORMATION  CONTACT: 

JoNell  Iffland,  Office  of  Transportation 
and  Air  Quality,  Assessment  and 
Standards  Division  (ASD), 
Environmenta’l  Protection  Agency,  2000 
Traverwood  Drive,  Ann  Arbor,  MI 
48105;  Telephone  number:  (734)  214- 
4454;  Fax  number:  (734)  214-4816; 

Email  address:  iffIand.jonell@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 
A.  Does  this  action  apply  to  me? 

Entities  potentially  affected  by  this 
proposed  rule  include  gasoline  refiners 
and  importers,  ethanol  producers, 
gasoline  additive  manufacturers, 
transmix  processors,  terminals  and  fuel 
distributors,  light-duty  vehicle 
manufacturers,  independent  commercial 
importers,  alternative  fuel  converters, 
and  manufacturers  and  converters  of 
vehicles  between  8,500  and  14,000  lbs 
gross  vehicle  weight  rating  (GVWR). 

Potentially  regulated  categories 
include: 


Category 

NAICS^Code 

SIC ‘’Code 

Examples  of  potentially  affected  entities 

Industry . 

324110 

2911 

Petroleum  refineries  (including  importers). 

Industry . 

325110 

1  2869 

Butane  manufacturers. 
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Category  I 

NAICS  a  Code  | 

SIC ‘’Code  j 

Examples  of  potentially  affected  entities 

Industry . 

325193  I 

2869  ! 

Ethyl  alcohol  manufacturing. 

Industry . 

211112 

1321  i 

Natural  gas  liquids  extraction  and  fractionation. 

Industry  . 

325199 

2869  j 

Other  basic  organic  chemical  manufacturing. 

Industry . 

486910  i 

4613  1 

Natural  gas  liquids  pipelines,  refined  petroleum  products  pipe- 

lines. 

Industry . 

424690 

5169 

Chemical  and  allied  products  merchant  wholesalers. 

Industry . 

325199 

2869 

Manufacturers  of  gasoline  additives. 

Industry  . 

424710 

5171 

Petroleum  bulk  stations  and  terminals.  E51-83  manufacturers. 

Industry . 

493190 

4226 

Other  warehousing  and  storage-bulk  petroleum  storage. 

Industry . 

336111, 

3711 

Light-duty  vehicle  and  light-duty  truck  manufacturers. 

336112 

Industry . 

811111, 

7538, 

Independent  commercial  importers. 

811112, 

7533, 

811198 

7534 

Industry . 

335312, 

3621, 

Alternative  fuel  converters. 

336312, 

3714, 

336322, 

3519, 

336399, 

3599, 

811198 

7534 

Industry . 

333618, 

3699, 

On-highway  heavy-duty  engine  &  vehicle  (>8,500  lbs  GVWR) 

336120, 

3711, 

manufacturers. 

336211, 

3713, 

336312 

3714 

3  North  American  Industry  Classification  System  (NAICS). 
Standard  Industrial  Classification  (SIC). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  proposed  action.  This 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
regulated  by  this  proposed  action.  Other 
types  of  entities  not  listed  in  the  table 
could  also  be  regulated.  To  determine 
whether  your  activities  would  be 
regulated  by  this  proposed  action,  you 
should  carefully  examine  the 
applicability  criteria  in  40  CFR  parts  79, 
80,  8.5,  86,  1065,  and  1066  and  the 
referenced  regulations.  If  you  have  any 
questions  regarding  the  applicability  of 
this  proposed  action  to  a  particular 
entity,  consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

B.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA  ? 

1.  Submitting  CBI 

Do  not  submit  this  information  to  EPA 
through  www.regulations.gov  or  email. 
Clearly  mark  the  part  or  all  of  the 
information  that  you  claim  to  be  CBI. 

For  CBI  information  in  a  disk  or  CD 
ROM  that  you  mail  to  EPA,  mark  the 
outside  of  the  disk  or  CD  ROM  as  CBI 
and  then  identify  electronically  within 
the  disk  or  CD  ROM  the  specific 
information  that  is  claimed  as  CBI.  In 
addition  to  one  complete  version  of  the 
comment  that  includes  information 
claimed  as  CBI,  a  copy  of  the  comment 
that  does  not  contain  the  information 
claimed  as  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in.40  CFR  part  2. 

2.  Tips  for  Preparing  Your  Comments 

When  submitting  comments, 
remember  to; 

•  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

•  Follow  directions — The  agency  pray 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

•  Explain  why  you  agree  or  disagree, 
suggest  alternatives,  and  substitute 
language  for  your  requested  changes. 

•  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

•  If  you  estimate  potential  co.sts  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

•  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

•  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

C.  Did  EPA  conduct  a  peer  review  before 
issuing  this  notice? 

This  regulatory  action  was  supported 
by  influential  scientific  information. 
Therefore,  EPA  conducted  peer  reviews 
in  accordance  with  OMB’s  Final 
Information  Quality  Bulletin  for  Peer 


Review.  Specifically,  EPA  conducted  six 
peer  reviews  in  connection  with  data 
supporting  the  proposed  Tier  3  program, 
including  new  research  on  the  effects  of 
fuel  properties  changes  (including 
sulfur  effects)  on  exhaust  and 
evaporative  emissions  of  Tier  2  vehicles. 
The  refinery-by-refinery  cost  model  was 
also  peer  reviewed.  The  peer  review 
reports  are  located  in  the  docket  for 
today’s  action,  as  well  as  the  agency’s 
respon.se  to  the  peer  review  comments. 

Table  of  Contents 

I.  Executive  .Summary  and  Overview  of 

Proposed  Program 

A.  Introduction 

B.  What  are  the  basic  components  of  the 
proposed  program? 

1.  Proposed  .Standards  for  Light-Duty 
Vehicle,  Light-Duty  Truck,  and  Medium- 
Duty  Passenger  Vehicle  Tailpipe 
Emissions 

2.  Proposed  Heavy-Duty  Vehicle  Tail{)ipe 
Emissions  Standards 

3.  Propo.se’d  Evaporative  Emission 
Standards 

4.  Onboard  Diagnostic  Systems  (OBD) 

5.  Emissions  Test  Fuel 

6.  Fuel  .Standards 

7.  Regulatory  Streamlining  and  Technical 
Amendments 

C.  What  would  the  impacts  of  the  proposed 
.standards  he? 

II.  Why  is  EPA  making  this  proposal? 

A.  Basis  for  Action  Under  the  Clean  Air 
Act 

1.  Clean  Air  Act  Section  202 

2.  Clean  Air  Act  Section  211 

B.  Overview  of  Public  Health  Impacts  of 
Motor  Vehicles  and  Fuels 

1 .  Ozone 

2.  Particulate  Matter 

*;l  Nitrogen  Oxides  and  .Sulfur  Oxides 

4.  Carhon  Monoxide 
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5.  Mobile  Source  Air  Toxics 

6.  Near-Roadway  Pollution 

7.  Environmental  Impacts  of  Motor 
Vehicles  and  Fuels 

III.  How  would  this  proposal  reduce 

emissions  and  air  pollution? 

A.  Effects  of  the  Proposed  Vehicle  and  Fuel 
Changes  on  Mobile  Source  Emissions 

1.  How  do  vehicles  produce  the  emissions 
addressed  in  this  proposal? 

2.  How  would  the  proposed  changes  to 
gasoline  sulfur  content  affect  vehicle 
emissions? 

B.  How  would  emissions  be  reduced? 

1. NOx 

2.  VOC 

3.  CO 

4.  Direct  PM2  5 

5.  Air  Toxics 

6.  SO2 

7.  Greenhouse  Gases 

C.  How  would  air  pollution  be  reduced? 

1.  Ozone 

2.  Particulate  Matter 

3.  Nitrogen  Dioxide 

4.  Air  Toxics 

5.  Visibility 

6.  Nitrogen  and  Sulfur  Deposition 

7.  Environmental  Justice 

IV.  Proposed  Vehicle  Emissions  Program 

A.  Tailpipe  Emission  Standards  for  Light- 
Duty  Vehicles,  Light-Duty  Trucks,  and 
Medium-Duty  Passenger  Vehicles 

1.  Overview 

2.  Summary  of  Proposed  FTP  and  SFTP 
Tailpipe  Standards 

3.  Proposed  FTP  Standards 

4.  Proposed  SFTP  Standards 

5.  Feasibility  of  the  Proposed  NMOG+NOx 
and  PM  Standards 

6.  Impact  of  Gasoline  Sulfur  Control  on  the 
Feasibility  of  the  Proposed  Vehicle 
Emission  Standards 

7.  Other  Provisions 

B.  Tailpipe  Emissions  Standards  for  Heavy- 
Duty  Vehicles 

1.  Overview 

2.  HDV  Exhaust  Emissions  Standards 

3.  Supplemental  FTP  Standards  for  HDVs 

4.  HDV  Emissions  Averaging,  Banking,  and 
Trading 

5.  Feasibility  of  HDV  Standards 

6.  Other  HDV  Provisions 

C.  Evaporative  Emissions  Standards  and 
Onboard  Diagnostic  System 
Requirements 

1.  Tier  3  Evaporative  Emission  Standards 

2.  Evaporative  Emissions  Program 
Structure  and  Implementation 
Flexibilities 

3.  Heavy-Duty  Gasoline  Vehicle  (HDGV) 
Requirements 

4.  Test  Procedures  and  Certification  Test 
Fuel 

5.  Improvements  to  In-Use  Performance  of 
Fuel  Vapor  Control  Systems 

6.  Other  Initiatives 

D.  Emissions  Test  Fuel 

1.  Proposed  Changes  to  Gasoline  Emissions 
Test  Fuel 

2.  Proposed  Flexible  Fuel  Vehicle  Test 
Fuel 

3.  Proposed  Implementation  Schedule 

4.  Potential  Implications  on  CAFE 
Standards,  GHG  Standards,  and  Fuel 
Economy  Labels 


5.  Consideration  of  Nonroad,  Motorcycle, 
and  Heavy-Duty  Engine  Emissions  Test 
Fuel 

6.  Consideration  of  CNG  and  LPG 
Emissions  Test  Fuel 

E.  Small-Business  Provisions 

1 .  Lead  Time  for  Exhaust  and  Evaporative 
Emission  Standards 

2.  Assigned  Deterioration  Factors 

3.  Reduced  Testing  Burden 

4.  Hardship 

5.  Applicability  of  Flexibilities 

F.  Compliance  Provisions 

1.  Exhaust  Emission  Test  Procedures 

2.  Reduced  Test  Burden 

3.  Miscellaneous  Provisions 

4.  Manufacturer  In-Use  Verification  Testing 
(lUVP)  Requirements 

V.  Proposed  Fuel  Program 

A.  Proposed  Tier  3  Gasoline  Sulfur 
Standards 

1.  Overview 

2.  Proposed  Annual  Average  Sulfur 
Standard 

3.  Per-Gallon  Sulfur  Caps 

B.  Refinery  Air  Permitting  Interactions 

1.  Background  on  New  Source  Review 
Programs 

2.  Background  on  NSR  Experience  Under 
the  Tier  2  Fuel  Program 

3.  Changes  in  the  NSR  Permitting  Program 
since  Tier  2  Final  Rule 

4.  Assessment  of  Tier  3  Refinery  Changes 
and  Permitting  Implications 

5.  New  Source  Performance  Standards  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Refineries 

6.  Steps  for  Streamlining  the  Permitting 
Process 

C.  Standards  for  Denatured  Fuel  Ethanol 
and  Other  Oxygenates 

D. . Standards  for  Fuel  Used  in  Flexible 
Fueled  Vehicles 

1.  Standards  for  E51-83 

2.  Standards  for  Mid-Level  Ethanol  Blends 
(E16-50) 

E.  Proposed  Program  Flexibilities 

1.  Averaging,  Banking,  and  Trading 
Program 

2.  Regulatory  Flexibility  Provisions 

3.  Provisions  for  Refiners  Facing  Hardship 
Situations 

F.  Compliance  Provisions 

1.  Registration,  Reporting,  and 
Recordkeeping  Requirements 

2.  Sampling  and  Testing  Requirements 

3.  Small  Refiner  Compliance 

4.  Small  Volume  Refinery  Compliance 

5.  Attest  Engagements,  Violations,  and 
Penalties 

6.  Special  Fuel  Provisions  and  Exemptions 

G.  Statutory  Authority  for  Proposed  Tier  3 
Fuel  Controls 

1.  Section  211(c)(1)(A) 

2.  Section  211(c)(1)(B) 

VI.  Technical  Amendments  and  Regulatory 

Streamlining 

A.  Amendments  to  40  CFR  Parts  79  and  80 

1.  Regulatory  Streamlining 

2.  Subpart  I  Technical  Amendments 

3.  Performance-Based  Measurement 
Systems  (PBMS) 

4.  Downstream  Pentane  Blending 

.B.  Engine,  Vehicle  and  Equipment 

Programs 

1.  Fuel  Economy  Labeling 


2.  Removing  Obsolete  Regulatory  Text 

3.  Motorcycle  Driving  Schedules 

4.  Updating  Reference  Procedures 

VII.  What  are  the  cost  impacts  of  the 
proposed  rule? 

A.  Estimated  Costs  of  the  Vehicle 
Standards 

B.  Estimated  Costs  of  the  Fuel  Program 

1.  Overview 

2.  Methodology 

3.  Summary  of  Cosfs  Without  ABT  Program 

4.  Summary  of  Costs  With  ABT  Program 

5.  Other  Cost  Estimates 

C.  Summary  of  Proposed  Program  Costs 

D.  Cost  per  Ton  of  Emissions  Reduced 

VIII.  What  are  the  estimated  benefits  of  the 
proposed  rule? 

A.  Overview 

B.  Quantified  Human  Health  Impacts 

C.  Monetized  Benefits 

D.  What  are  the  limitations  of  the  benefits 
analysis? 

E.  Illustrative  Analysis  of  Monetized 
Impacts  Associated  With  the  Proposal  in 
2017 

IX.  Alternatives  Analysis 

A.  Vehicle  Emission  Standards 

1.  Shorter  NMOG+NOx  Standard  Phase-in 

2.  Longer  NMOG+NOx  Standards  Phase-in 
Due  to  Early  Credits 

3.  Shorter  PM  Standards  Phase-in 

4.  NMOG+NOx  Standards 

5.  PM  Standards 

B.  Fuel  Sulfur  Standards 

X.  Economic  Impact  Analysis 

A.  Introduction 

B.  Vehicle  Sales  Impacts 

C.  Impacts  on  Petroleum  Refinery  Sector 
Production 

D.  Employment  Impacts 

1.  Employment  Impacts  in  the  Auto  Sector 

2.  Refinery  Employment  Impacts 

XL  Public  Participation 

A.  How  do  I  submit  comments? 

B.  How  should  1  submit  CBI  to  the  Agency? 

C.  What  should  I  consider  as  I  prepare  my 
comments  for  EPA? 

D.  Will  there  be  a  public  hearing? 

XII.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

1.  Overview 

2.  Background 

3.  Reason  for  Today’s  Proposed  Rule 

4.  Legal  Basis  for  Agency  Action 

5.  Summary  of  Potentially  Affected  Small 
Entities 

6.  Potential  Reporting,  Recordkeeping,  and 
Compliance 

7.  Related  Federal  Rules 

8.  Summary  of  SBREFA  Panel  Process  and 
Panel  Outreach 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Suppdy, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

XIII.  Statutory  Provisions  And  Legal 
Authority 

I.  Executive  Summary  and  Overview  of 
Proposed  Program 

A.  Introduction 

In  this  action,  EPA  is  proposing  a 
major  program  designed  to  reduce  air 
pollution  from  passenger  cars  and 
trucks.  This  program  includes  new 
standards  for  both  vehicle  emissions 
and  the  sulfur  content  of  gasoline, 
considering  the  vehicle  and  its  fuel  as 
an  integrated  system.  We  refer  to  this 
proposed  program  as  the  ‘‘Tier  3”' 
vehicle  and  fuel  standards. 

This  proposed  rule  is  part  of  a 
comprehensive  approach  to  address  the 
impacts  of  motor  vehicles  on  air  quality 
and  public  health.  Over  158  million 
Americans  are  currently  experiencing 
unhealthy  levels  of  air  pollution,  whfch 
are  linked  with  respiratory  and 
cardiovascular  problems  and  other 
adverse  health  impacts  that  lead  to 
increased  medication  use,  hospital 
admissions,  emergency  department 
visits,  and  premature  mortality.^  Motor 
vehicles  are  a  particularly  important 
source  of  exposure  to  air  pollution, 
especially  in  urban  areas.  By  2014  we 
project  that  in  many  nonattainment 
areas,  cars  and  light  trucks  will 
contribute  30-45  percent  of  total 
nitrogen  oxides  (NOx)  emissions,  20—25 
percent  of  total  volatile  organic 
compound  (VOC)  emissions,  and  5-10 
percent  of  total  direct  particulate  matter 
(PM2.5)  emissions.2  These  compounds 
form  ozone,  PM,  and  other  air 
pollutants,  whose  health  and 
environmental  effects  are  described  in 
more  detail  in  Section  11.  Cars  and  light 
trucks  also  continue  to  be  a  significant 
contributor  to  air  pollution  directly  near 
roads,- with  gasoline  vehicles  accounting 
for  more  than  50  percent  of  near-road 
concentrations  of  some  criteria  and 


1  Data  come  from  Summary  Nonattainment  Area 
Population  Exposure  Report,  current  as  of 
December  14,  2012  at:  http://www.epa.gov/oar/ 
oaqps/greenbk/popexp.html  and  contained  in 
Docket  EPA-HQ-OAR-2011-0135. 

2  Mobile  source  contributions  derived  from 
inventories  developed  for  the  Final  Cross-State  Air 
Pollution  Rule  (76  FR  48208,  August  8,  2011).  For 
more  information  on  these  inventories  see  the 
“Technical  Support  Document  (TSD)  for  the  final 
Transport  Rule,  Docket  ID  No.  EPA-HQ-OAR- 
2009-0491,  Emissions  Inventory  Final  Rule  TSD,” 
available  on  the  web  at  ftp://ftp.epa.gov/ 
Einislnventory/2005v4_2/transportrulefinal_eitsd_ 
28jun2011.pdf 


toxic  pollutants.^  More  than  50  million 
people  live,  work,  or  go  to  school  in 
close  proximity  to  high-traffic  roadways, 
and  the  average  American  spends  more 
than  one  hour  traveling  along  roads 
each  day."*  Almost  90  percent  of  daily 
trips  use  personal  vehicles.** 

The  standards  set  forth  in  this 
proposed  rule  would  significantly 
reduce  levels  of  multiple  air  pollutants 
(such  as  ambient  levels  of  ozone,  PM, 
nitrogen  dioxide  (NOj),  and  mobile 
source  air  toxics  (MSATs))  across  the 
country,  with  immediate  impacts 
expected  due  to  the  proposed  sulfur 
control  standards  starting  in  2017. 

These  reductions  would  help  state  and 
local  agencies  in  their  effort  to  attain 
and  maintain  health-based  National 
Ambient  Air  Quality  Standards 
(NAAQS).  Few  other  national  strategies 
exist  that  would  deliver  the  same 
magnitude  of  multi-pollutant  reductions 
projected  to  result  from  the  proposed 
Tier  3  standards.  In  the  absence  of 
additional  controls,  many  areas  will 
continue  to  have  ambient  ozone 
concentrations  exceeding  the  NAAQS  in 
the  future.  See  Section  III.C  for  more 
details. 

The  Clean  Air  Act  authorizes  EPA  to 
establish  emissions  standards  for  motor 
vehicles  to  address  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare 
(section  202).  EPA  also  has  authority  to 
establish  fuel  controls  to  address  such 
air  pollution  (section  211).  These 
statutory  authorities  are  described  in 
Section  II. A. 

The  vehicle  and  gasoline  sulfur 
standards  we  are  proposing  represent  a 
“systems  approach”  to  reducing 
vehicle-related  exhaust  and  evaporative 
emissions  by  addressing  the  vehicle  and 
fuel  as  a  system.  The  systems  approach 
enables  emission  reductions  that  are 


:’For  example,  see  Fujita,  E.M:  Campbell,  D.E.; 
Zielinska,  B.;  Arnoft,  W.P.;  Chow,  J.C.  (2011) 
Concentrations  of  Air  Toxics  in  Motor  Vehicle- 
Dominated  Environments.  Health  Effects  Institute 
Research  Report  156.  Available  at  http:// 
www.healtheffects.org 

■*  U.S.  Census  Bureau  (2011).  Current  Housing 
Reports,  Series  H150/09,  American  Housing  Survey 
for  the  United  States:  2009.  U.S.  Government 
Printing  Office,  Washington,  DC.  Available  at 
http://www.census.gov/hhes/www/housing/ahs/ 
ahs09/ ahs09.html.  (Note  that  this  survey  includes 
estimates  of  homes  within  300  feet  of  highways 
with  four  or  more  lanes,  railroads,  and  airports.) 

®Drago,  R.  (2011).  Secondary  activities  in  the 
2006  American  Time  Use  Survey.  U.S.  Bureau  of 
Labor  Statistics  Working  Paper  446.  Available  at 
http:/ /v^-ww. bis. gov. 

"U.S.  Department  of  Transportation,  Bureau  of 
Transportation  Statistics  (2003).  National 
Household  Travel  Survey  2001  Highlights  Report. 
Government  Printing  Office,  Washington,  DC. 
Available  at  http://wwiv.bts.gov/publications/ 
highlights_of_the_2001_nationai_bousehold_travel_ 
survey/. 


both  technologically  feasible  and  cost- 
effective  beyond  what  would  be 
possible  looking  at  vehicle  and  fuel 
standards  in  isolation.  We  first  applied 
such  an  approach  with  our  Tier  2 
vehicle/gasoline  sulfur  standards 
(finalized  in  2000).^  We  believe  that  a 
similar  approach  for  the  proposed  Tier 
3  standards  would  be  a  cost-effective 
way  to  achieve  substantial  additional 
emissions  reductions. 

The  proposed  Tier  3  standards 
include  new  light-  and  heavy-duty 
vehicle  emission  standards  for  exhaust 
emissions  of  VOC  (specifically,  non¬ 
methane  organic  gases,  or  NMOG),  NOx, 
and  PM,  as  well  as  evaporative 
emissions  standards.  The  proposed 
standards  for  light-duty  vehicle,  light- 
duty  truck,  and  medium-duty  passenger 
vehicle  tailpipe  emissions  are  an  80 
percent  reduction  in  fleet  average 
NMOG-i-NOx  compared  to  current 
standards,  and  a  70  percent  reduction  in 
per-vehicle  PM  standards.  The  proposed 
Tier  3  heavy-duty  vehicle  tailpipe 
emissions  standards  provide  reductions 
in  both  NMOG-fNOx  and  PM  that  are  on 
the  order  of  60  percent,  compared  to 
current  standards.  The  proposed 
evaporative  emissions  standards 
represent  a  50  percent  reduction  from 
current  standards. 

The  vehicle  emission  standards, 
combined  with  the  proposed  reduction 
of  gasoline  sulfur  content  from  the 
current  30  parts  per  million  (ppm) 
average  down  to  a  10-ppm  average, 
would  result  in  dramatic  emissions 
reductions  for  NOx,  VOG,  direct  PM2.5, 
carbon  monoxide  (GO)  and  air  toxics. 
For  example,  in  2030,  when  Tier  3 
vehicles  would  make  up  the  majority  of 
the  fleet  as  well  as  vehicle  miles 
travelled,  NOx  and  VOG  emissions  from 
on-highway  vehicles  would  be  reduced 
by  about  one  quarter,  and  GO  emissions 
would  be  reduced  by  about  30  percent. 
Emissions  of  many  air  toxics  would  also 
be  reduced  by  10  to  nearly  40  percent 
of  national  emissions  from  on-highway 
vehicles.  Reductions  would  continue 
beyond  2030  as  more  of  the  fleet  is 
composed  of  Tier  3  vehicles.  For 
example,  the  Tier  3  program  would 
reduce  on-highway  emissions  of  NOx 
and  VOG  nearly  40  percent  by  2050. 
when  Tier  3  vehicles  would  comprise 
almost  the  entire  fleet. 

Gasoline  vehicles  depend  to  a  great 
degree  on  catalytic  converters  to  reduce 
levels  of  pollutants  in  their  exhaust, 
including  NMOG  and  NOx,  as  well  as 
PM  (specifically,  the  volatile 
hydrocarbon  fraction),  GO,  and  most  air 
toxics.  The  catalytic  converters  become 
significantly  less  efficient  when  sulfur 


^65  FR  6698  (February  10,  2000). 
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from  the  gasoline  is  deposited 
(adsorbed)  onto  the  precious  metals  that 
catalyze  the  reactions  to  reduce  the 
emissions.  The  Tier  2  rulemaking 
required  refiners  to  take  steps  to  reduce 
sulfur  levels  in  gasoline  by 
approximately  90  percent,  to  an  average 
of  30  ppm.  As  discussed  in  Section 
1V.A.6,  subsequent  research  provides  a 
compelling  case  that  even  this  level  of 
sulfur  not  only  degrades  the  emission 
performance  of  vehicles  on  the  road 
today,  but  also  inhibits  necessary 
further  reductions  in  vehicle  emissions 
performance  to  reach  the  proposed  Tier 
3  standards.  Thus,  the  proposed  Tier  3 
10-ppm  average  sulfur  standard  is 
significant  in  two  ways:  it  enables 
vehicles  designed  to  the  proposed  Tier 
3  tailpipe  exhaust  standards  to  meet 
these  standards  in-use  for  the  duration  • 
of  their  useful  life,  and  it  facilitates 
immediate  emission  reductions  from  all 
the  vehicles  on  the  road  at  the  time  the 
sulfur  controls  are  implemented.  Lower 
sulfur  gasoline  also  facilitates  the 
development  of  lower-cost  technologies 
to  improve  fuel  economy.  Sulfur  in  the 
fuel  quickly  causes  the  fuel  economy 
benefits  of  lean-bum  technologies  to 
disappear  due  to  its  effect  on  NOx 
adsorber  operation  requiring  more  fuel 
to  be  burned.  We  are  not  the  first 
regulatory  agency  to  recognize  the  need 
for  lower-sulfur  gasoline.  Agencies  in  • 
Europe  and  Japan  have  already  imposed 
gasoline  sulfur  caps  of  10  ppm,  and  the 
State  of  California  is  already  averaging 
10  ppm  sulfur  with  a  per  gallon  cap  of 
20  ppm.  Other  states  are  preempted  by 
the  Clean  Air  Act  from  adopting  new 
fuel  programs  to  meet  air  quality 
objectives.  Consequently,  they  could  not 
receive  the  air  quality  benefits  of  lower 
sulfur  gasoline  without  federal  action. 

This  proposal  is  one  aspect  of  a 
comprehensive  national  program 
regulating  emissions  from  motor 
vehicles.  EPA’s  recent  final  rule  for 
reducing  greenhouse  gas  (GHG) 
emissions  fi'om  light-duty  (LD)  vehicles 
starting  with  model  year  (MY)  2017 
(referred  to  here  as  the  “2017  LD  GHG” 
standards)  is  another  aspect  of  this 
comprehensive  program.®  The  Tier  3 
proposal  addresses  interactions  with  the 
2017  LD  GHG  mle  in  a  manner  that 
aligns  implementation  of  the  two 
actions,  to  achieve  significant  criteria 
pollutant  and  GHG  emissions 
reductions  while  providing  regulatory 
certainty  and  compliance  efficiency.  As 
vehicle  manufacturers  introduce  new 
vehicle  platforms  for  compliance  with 
the  GHG  standards,  they  will  be  able  to 
design  them  for  compliance  with  the 
Tier  3  standards  at  the  same  time.  The 

®  77  FR  62623  (October  1.5,  2012). 


proposed  Tier  3  standards  are  also 
closely  coordinated  with  California’s 
Low  Emission  Vehicle  (LEV  111)  program 
to  create  a  vehicle  emissions  program 
that  would  allow  automakers  to  sell  the 
same  vehicles  in  all  50  states.  (In 
December  2012  EPA  approved  a  waiver 
of  Clean  Air  Act  preemption  for  the 
California  Air  Resources  Board’s 
(CARB’s)  LEV  III  program  with 
compliance  beginning  in  2015.  Ten 
states  have  adopted  the  LEV  III  program 
under  Section  177  of  the  Clean  Air 
Act.®)  We  have  worked  closely  with 
individual  vehicle  manufacturers  and 
their  trade  associations,  who  have 
emphasized  the  importance  of  a 
harmonized  national  program.  Together, 
the  Tier  3,  2017  LD  GHG,  and  LEV  III 
standards  would  maximize  reductions 
in  GHGs,  criteria  pollutants  and  air 
toxics  from  motor  vehicles  while 
streamlining  programs  and  enabling 
manufacturers  to  design  a  single  vehicle 
for  nationwide  sales,  thus  reducing  their 
costs  of  compliance.  In  this  way,  the 
Tier  3  proposal  responds  to  the  May  21, 
2010  Presidential  Memorandum  that 
requested  that  EPA  develop  a 
comprehensive  approach  toward 
regulating  motor  vehicles,  including 
consideration  of  non-GHG  emissions 
standards.^® 

As  part  of  the  systems  approach  to 
this  program,  we  are  considering  the 
future  fuels  on  which  vehicles  will  be 
operating.  In  particular,  the  renewable 
fuels  mandate  that  was  revised  by  the 
Energy  Independence  and  Security  Act 
(EISA)  and  is  being  implemented 
through  the  Renewable  Fuel  Standards 
program  (RFS2)^^  will  result  in 
significant  amounts  of  ethanol-blended 
gasoline  in  the  implementation 
timeframe  of  the  proposed  Tier  3 
program.  We  are  proposing  to  update 
the  specifications  of  the  certification  test 
fuel  with  which  vehicles  demonstrate 
compliance  with  emissions  standards, 
in  order  to  better  reflect  the  ethanol 
content  and  other  properties  of  gasoline 
that  will  be  in  use. 

This  section  provides  an  overview  of 
the  vehicle-  and  fuel-related  standards 
we  are  proposing  as  well  as  the  impacts 
of  the  proposed  standards.  The  public 
health  issues  and  statutory  requirements 
that  have  prompted  this  proposal  are 
described  in  Section  II,  and  our 
discussion  of  how  the  proposal  would 

®  These  states  include  Connecticut,  Maryland, 
Maine,  Massachusetts,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Washington,  and 
Vermont. 

'“The  Presidential  Memorandum  is  found  at: 
http://www.whitehouse.gov/the-press-office/ 
presidential-memorandum-regarding-fuel- 
efficiency-standards. 

”  75  FR  14670  (March  26,  2010). 


reduce  emissions  and  air  pollution  is 
presented  in  Section  III.  Details  of 
proposed  standards  and  how  they 
would  be  implemented  can  be  found  in 
Sections  IV  through  VI.  Sections  VII 
through  X  contain  our  discussion  of  the 
proposed  standards’  technological 
feasibility  and  cost,  benefits, 
alternatives  and  economic  impacts. 

B.  What  are  the  basic  components  of  the 
proposed  program? 

In  the  more  than  10  years  since  EPA 
finalized  the  Tier  2  Vehicle  Program, 
manufacturers  of  light-duty  vehicles 
have  continued  to  develop  a  wide  range 
of  improved  technologies  capable  of 
reducing  key  exhaust  emissions, 
especially  VOC,  NOx,  and  PM.  The 
California  LEV  II  program  has  been 
instrumental  in  the  continuous 
technology  improvements  by  requiring 
year  after  year  reductions  in  the  fleet 
average  hydrocarbon  levels,  in  addition 
to  requiring  the  introduction  of 
advanced  exhaust  and  evaporative 
emission  controls  in  partial  zero 
emission  vehicles  (PZEVs).  This 
progress  in  vehicle  technology  has  made 
it  possible  for  manufacturers  to  achieve 
emission  reductions  well  beyond  the 
requirements  of  the  Tier  2  program  if 
gasoline  sulfur  levels  are  lowered 
further. 

As  a  result,  we  are  proposing  new 
standards  for  exhaust  emissions  of 
NMOG,  NOx,  and  PM,  as  well  as 
evaporative  emissions  standards.  These 
standards  would  phase  in  beginning 
with  MY  2017.  The  proposed  Tier  3 
standards  are  very  similar  in  structure  to 
those  in  the  existing  Tier  2  program.  As 
with  the  Tier  2  program,  the  proposed 
standards  would  apply  to  all  light-duty 
vehicles  (LDVs,  or  passenger  cars),  light- 
duty  trucks  (LDTls,  LDT2s,  LDT3s,  and 
LDT4s)  and  Medium-Duty  Passenger 
Vehicles  (or  MDPVs).  We  are  also 
proposing  separate  but  closely  related 
standards  for  heavy-duty  vehicles  up  to 
14,000  lbs  Gross  Vehicle  Weight  Rating 
(GVWR).  These  vehicles  were  not 
included  in  Tier  2  but  were  made 
subject  to  new  standards  in  a  final  rule 
that  covered  the  broad  heavy-duty 
sector  (66  FR  5002,  January  18,  2001). 
We  have  concluded  that  the  proposed 
vehicle  emissions  standards,  in 
conjunction  with  the  reductions  in  fuel 
sulfiir  also  proposed  in  this  action,  are 
feasible  across  the  fleet  in  the  proposed 
time  frame. 

In  the  discussions  of  the  various 
elements  of  our  proposed  program  for 
light-  and  heavy-duty  vehicles 
throughout  this  preamble,  we  describe 
how  the  provisions  would  be  consistent 
with  the  California  Air  Resources  Board 
(GARB)  LEV  III  program.  Auto 
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manufacturers  have  stressed  to  us  the 
importance  of  their  being  able  to  design 
and  produce  a  single  fleet  of  vehicles  in 
all  50  states  that  would  comply  with 
requirements  under  the  Tier  3  program 
and  the  LEV  III  program,  as  well  as 
greenhouse  gas/Corporate  Average  Fuel 
Economy  (CAFE)  requirements  in  the 
same  timeframe.  Consistency  eunong  the 
federal  and  California  programs  means 
that  special  versions  of  vehicles  with 
different  emission  control  hardware  and 
calibrations  would  not  be  necessary  for 
different  geographic  areas.  This  would 
allow  manufacturers  to  avoid  the 
additional  costs  of  parallel  design, 
development,  calibration,  and 
manufacturing.  Consistency  among 
programs  would  also  eliminate  the  need 
to  supply  aftermarket  parts  for  repair  of 
multiple  versions  of  a  vehicle.  To  that 
end,  we  worked  closely  with  CARB  and 
with  the  vehicle  manufacturers,  both 
with  individual  companies  and  with 
their  trade  associations,  to  align  the  two 
programs  in  most  respects. 

We  have  also  designed  the  proposed 
Tier  3  program  to  be  implemented  in  the 
same  timeframe  as  the  federal  and 
California  GHG  emissions  and  fuel 
economy  standards  for  model  years 
2017-2025.  We  expect  that  in  response 
to  these  programs,  manufacturers  will 
be  developing  entirely  new  powertrains 
for  most  of  their  vehicles.  Because  the 
Tier  3  standards  would  phase  in  over 
the  same  timeframe,  manufacturers 
would  be  in  a  position  to 
simultaneously  respond  to  all  of  these 
requirements. 

1.  Proposed  Standards  for  Light-Duty 
Vehicle,  Light-Duty  Truck,  and 
Medium-Duty  Passenger  Vehicle 
Tailpipe  Emissions 

We  are  proposing  a  comprehensive 
program  that  would  include  new  fleet- 
average  standards  for  the  sum  of  NMOG 
and  NOx  tailpipe  emissions  (presented 
as  NMOG-i-NOx)  and  for  PM. These 
proposed  standards,  when  applied  in 
conjunction  with  reduced  gasoline  " 
suli^r  content,  would  result  in  very 
significant  improvements  in  vehicle 

A  discussion  of  the  reasons  for  combining  the 
two  pollutants  for  this  purpose  is  in  Section 
rV.A.S.a  below. 


emissions  from  the  levels  of  the  Tier  2 
program.  For  these  pollutants,  we  are 
proposing  standards  as  measured  on  test 
procedures  that  represent  a  range  of 
vehicle  operation,  including  the  Federal 
Test  Procedure  (or  FTP,  simulating 
typical  driving)  and  the  Supplemental 
Federal  Test  Procedure  (or  SFTP,  a 
composite  test  simulating  higher 
temperatures,  higher  speeds,  and 
quicker  accelerations).  In  addition  to  the 
standards,  we  are  also  proposing  to 
extend  the  regulatory  useful  life  period 
during  which  the  standards  apply  and 
to  make  test  fuel  more  representative  of 
expected  real-world  fuel  (see  Section 
I.B.5  below). 

As  discussed  in  Section  IV.A.6.,  the 
impact  of  gasoline  sulfur  poisoning  on 
exhaust  catalyst  performance  provides  a 
compelling  argument,  particularly  for 
larger  vehicles  and  trucks,  that  these 
vehicle  standards  would  be  achievable 
only  with  a  reduction  of  gasoline  sulfur 
content  from  the  current  30-ppm 
average  down  to  a  10-ppm  average. 
Sulfur  is  a  well-known  catalyst  poison. 
The  nature  of  sulfur’s  interactions  with 
active  catalytic  materials  is  complex  and 
varies  with  catalyst  composition, 
exhaust  gas  composition  and  exhaust 
temperature.  Thus,  even  if  a 
manufacturer  were  able  to  certify  a  new 
vehicle  to  the  proposed  new  stringent 
standards,  the  manufacturer’s  ability  to 
maintain  the  emission  performance  of 
that  vehicle  in-use  is  greatly  jeopardized 
if  the  vehicle  is  being  operated  on 
gasoline  sulfur  levels  greater  than  10 
ppm.  Vehicle  manufacturers,  both 
individually  and  through  their  trade 
associations,  have  emphasized  that 
reduced  gasoline  sulfur  would  be 
required  to  meet  the  proposed 
standards.'-^  Due  to  the  variation  in 
actual  vehicle  operation,  any  amount  of 
gasoline  sulfur  will  deteriorate  catalyst 
efficiency.  However,  we  believe  that  a 
10-ppm  average  sulfur  level  is 
sufficiently  low  to  enable  compliance 
with  these  proposed  Tier  3  vehicle 
standards,  and  as  described  below  and 
in  Section  V,  reducing  sulfur  levels 

Letter  to  EPA  Administrator  Jackson,  with 
white  paper,  from  Alliance  of  Automobile 
Manufacturers,  October  6,  2011. 

Global  Automakers  letter  to  EPA  Administrator 
Jackson,  October  21,  2011. 


further  would  cause  sulfur  control  costs 
to  quickly  escalate. 

The  proposed  FTP  and  SFTP 
NMOG+NOx  standards  would  be  fleet- 
average  standards,  meaning  that  a 
manufacturer  would  calculate  the 
average  emissions  of  the  vehicles  it  sells 
in  each  model  year  and  compare  that 
average  to  the  applicable  standard  for 
that  model  year.  The  manufacturer 
would  certify  each  of  its  vehicles  to  a 
per-vehicle  “bin”  standard  (see  Section 
IV.A.2)  and  sales-weight  these  values  to 
calculate  its  fleet-average  NMOG+NOx 
emissions  for  each  model  year.  The 
proposed  fleet  average  standards  for 
•  NMOG+NOx  evaluated  over  the  FTP  are 
summarized  in  Table  I-l.  The  standards 
for  light-duty  vehicles  would  begin  in 
MY  2017  at  a  level  representing  a  46 
percent  reduction  from  the  current  Tier 
2  requirements.  (For  vehicles  over  6000 
lbs  GVWR,  the  standards  would  apply 
beginning  in  MY  2018).  As  shown,  these 
proposed  fleet-average  standards  would 
decline  during  the  first  several  years  of 
the  program,  becoming  increasingly 
stringent  until  ultimately  reaching  an  81 
percent  reduction  when  the  transition  is 
complete.  The  proposed  FTP 
NMOG+NOx  program  includes  two 
separate  sets  of  declining  fleet-average 
standards,  with  LDVs  and  small  light 
trucks  (LDTls)  in  one  grouping  and 
heavier  light  trucks  (LDT2s,  LDT3s, 
LDT4s)  and  MDPVs  in  a  second 
grouping,  that  would  converge  at  30 
milligram  per  mile  (mg/mi)  in  MY  2025 
and  later. 

Manufacturers  could  also  earn  credits 
for  fleet  average  NMOG+NOx  levels 
below  the  applicable  standard  in  any 
model  year.  Credits  that  were  previously 
banked  or  obtained  from  other 
manufacturers  could  be  used,  or  credits 
could  be  transferred  to  other 
manufacturers  (see  Section  IV.A.7.a). 
Unused  credits  would  expire  after  5 
model  years.  Manufacturers  would  also 
be  allowed  to  carry  deficits  in  their 
credit  balance  for  up  to  3  model  years. 

'^Alternatively,  a  manufacturer  could  choose  to 
certify  its  entire  fleet  of  passenger  cars  and  light 
trucks  to  the  30  mg/mi  level  beginning  in  MY  2017 
and  continuing  for  all  subsequent  model  years.  A 
percent  phase-in  would  apply.  This  would  not  be 
a  fleet-average  standard. 
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Table  1-1— Proposed  LDV,  LDT,  and  MDPV  Fleet  Average  NMOG+NOx  FTP  Standards 

[mg/mi] 


Model  year 


2018 

2019 

j 

i 

2020 

2021 

1 

j  2022 

2024 

1 _ _ _ _ _ _ 

2025  and 
later 

LDV/LDTI®  . 

65 

58 

51 

30 

LDT2,3,4  and  MDPV . 

74 

65 

56 

30 

a  For  vehicles  above  6000  lbs  GVWR,  the  fleet  average  standards  would  apply  beginning  in  MY  2018. 

‘•These  proposed  standards  would  apply  for  a  150,000  mile  useful  life.  Manufacturers  could  choose  to  certify  all  of  their  LDVs  and  LDTIs  to  a 
useful  life  of  1 20,000  miles.  If  any  of  these  families  are  certified  to  the  shorter  useful  life,  a  proportionally  lower  numerical  fleet-average  standard 
would  apply,  calculated  by  multiplying  the  respective  150,000  mile  standard  by  0.85  and  rounding  to  the  nearest  mg.  See  Section  IV.A.7.b. 


Similarly,  the  proposed  NMOG-(-NOx 
standards  measured  over  the  SFTP 
would  be  fleet -average  standards, 
declining  from  MY  2017  until  MY  2025, 


as  shown  in  Table  1-2.  In  this  case,  the 
same  standards  would  apply  to  both 
lighter  and  heavier  vehicles.  In  MY 
2025,  the  SFTP  NMOG-i-NOx  standard 


would  reach  its  final  fleet  average  level 
of  50  mg/mi. 


Table  1-2— Proposed  LDV,  LDT,  and  MDPV  Fleet  Average  NMOG-fNOx  SFTP  Standards 


[mg/mi] 


Model  year 


2018 

2019 

2020 

2024 

2025  and 
later 

NMOG  +  NOx  . 

103 

97 

' 

90 

83 

77 1 

70 

63 

57 

50 

®For  vehicles  above  6000  lbs  GVWR,  the  fleet  average  standards  would  apply  beginning  in  MY  2018. 


We  are  also  proposing  PM  standards 
as  part  of  this  Tier  3  program,  both  on 
the  FTP  and  US06  cycles  (US06  is  a 
component  of  the  SFTP  test).  Research 
has  demonstrated  that  the  level  of  PM 
from  gasoline  light-duty  vehicles  is 
more  significant  than  previously 
thought.^®  Although  many  vehicles 
today  are  performing  at  or  near  the 
levels  of  the  proposed  standards,  the 
data  indicate  that  improvements, 
especially  in  high-load  fuel  control  and 
in  the  durability  of  engine  components, 
are  possible. 

Under  typical  driving,  as  simulated  by 
the  FTP,  the  PM  emissions  of  most 
current-technology  gasoline  vehicles  are 
fairly  low  at  certification  and  in  use, 
well  below  the  Tier  2  p.m.  standards.  At 
the  same  time  we  see  considerable 
variation  in  PM  emissions  among 


vehicles  of  various  makes,  models,  and 
designs.  As  a  result,  we*  are  proposing  a 
new  FTP  PM  standard  that  is  set  to 
ensure  that  all  new  vehicles  perform  at 
the  level  already  being  achieved  by 
well-designed  Tier  2  emission  control 
technologies.  The  proposed  PM 
standards  would  apply  to  each  vehicle 
separately  (i.e.,  not  as  a  fleet  average). 
Also,  in  contrast  to  the  declining 
NMOG+NOx  standards,  the  proposed 
PM  standard  on  the  FTP  for  certification 
testing  is  3  mg/mi  for  all  vehicles  and 
for  all  model  years.  As  for  the 
NMOG+NOx  standards,  for  vehicles 
over  6000  lbs  GVWR,  the  FTP  PM 
standard  would  apply  beginning  in  MY 
2018.  Manufacturers  could  phase  in 
their  vehicle  models  as  a  percent  of  U.S. 
sales  through  MY  2022.  Most  vehicles 
are  already  performing  at  this  stringent 


PM  level,  and  the  primary  intent  of  the 
proposed  standard  is  to  bring  all  light- 
duty  vehicles  to  the  typical  level  of  PM 
performance  being  demonstrated  by  the 
current  light-duty  fleet. 

The  proposed  program  also  includes  a 
separate  in-use  FTP  PM  standard  of  6 
mg/mi  for  the  testing  of  in-use  vehicles 
that  would  apply  during  the  percent 
phase-in  period  only.  This  in-use 
standard  would  address  the 
uncertainties  that  accompany  the 
introduction  of  new  technologies,  and 
then  expire.  Table  1-3  presents  the  FTP 
certification  and  in-use  PM  standards 
and  the  phase-in  percentages.  The 
proposed  standards  represent  a 
significant  numerical  reduction  from  the 
Tier  2  p.m.  emission  standards  of  10 
mg/mi  for  light-duty  vehicles. 


Table  1-3— Phase-In  for  Proposed  FTP  PM  Standards 


2017“ 

2018 

2019 

2020 

2021 

i 

2022  and  later 

Phase-In 

1 

1 

. 

(percent  of 

1 

U.S.  sales). 

1  20 

20 

40 

70 

100 

100 

Certification 

Standard 

i 

(mg/mi)  . 

1  3 

3 

3 

3 

3 

3 

'®Nam,  E.;  Fulper,  C.;  Warila,  J.;  Somers, }.; 
Michaels,  H.;  Baldauf,  R.;  Rykowski,  R.;  and 
Scarbro,  C.  (2008).  Analysis  of  Particulate  Matter 


Emissions  from  Light-Duty  Gasoline  Vehicles  in 
Kansas  City,  EPA420-R-08-010.  Assessment  and 
Standards  Division  Office  of  Transportation  and  Air 


Quality  U.S.  Environmental  Protection  Agency  Ann 
Arbor,  MI,  April  2008. 
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Table  1-3 — Phase-In  for  Proposed  FTP  PM  Standards — Continued 


2017a 

2018 

2019  ! 

2020  j 

2021 

2022  and  later 

In-Use  Stand¬ 
ard  (mg/ 
mi) . 

6 

i 

6 

! 

6 

1 _ 

6 

1 

6 

3 

a  For  vehicles  above  6000  lbs  GVWR,  the  proposed  FTP  PM  standards  would  apply  beginning  in  MY  2018. 


Finally,  the  proposed  Tier  3  program 
includes  certification  PM  standards 
evaluated  over  the  SFTP  (specifically 
the  US06  component  of  the  SFTP 
procedure)  at  a  level  of  10  mg/mi  for 
lighter  vehicles  and  20  mg/mi  for 
heavier  vehicles.  PM  levels  over  the 
SFTP  are  typically  higher  than  the  PM 
emitted  over  the  FTP  due  to  the 
increased  load  on  the  vehicle.  Test  data 
show  that  most  current  light-duty 
vehicles  are  already  performing  in  the 
range  of  the  proposed  standard.  As  in 
the  case  of  the  FTP  PM  standards,  the 
intent  of  the  proposed  standard  is  to 
bring  the  emission  performance  of  all 
vehicles  to  that  already  being 
demonstrated  by  many  vehicles  in  the 
current  light-duty  fleet. 

As  with  the  FTP  PM  standard,  we 
propose  separate  in-use  US06  p.m. 
standards  during  the  percent  phase-in 
only,  of  15  and  25  mg/mi  for  vehicles 
up  to  and  above  6,000  lbs  (lbs)  GVWR, 
respectively.  The  US06  p.m.  standards 
would  also  phase  in  on  the  same 
schedule  as  the  FTP  PM  standards, 
reaching  100  percent  of  each  company’s 
U.S.  sales  by  MY  2022. 

2.  Proposed  Heavy-Duty  Vehicle 
Tailpipe  Emissions  Standards 

As  discussed  in  detail  in  Section  IV.B, 
we  are  proposing  Tier  3  exhaust 
emissions  standards  for  complete  heavy- 


duty  vehicles  (HDVs)  between  8,501  and 
14,000  lb  GVWR.  Vehicles  in  this 
GVWR  range  are  often  referred  to  as 
Glass  2b  (8,501-10,000  lb)  and  Class  3 
(10,001-14,000  lb)  vehicles,  and  are 
typically  full-size  pickup  trucks  and 
work  vans.  Most  are  built  by  companies 
with  even  larger  light-duty  truck 
markets,  and  as  such  they  frequently 
share  major  design  characteristics  and 
potential  emissions  control  technologies 
with  their  LDT  counterparts.  However, 
in  contrast  to  the  largely  gasoline-fueled 
LDT  fleet,  roughly  half  of  the  HD  pickup 
and  van  fleet  in  the  U.S.  is  diesel-fueled, 
which  is  a  consideration  in  setting 
emissions  standards,  as  diesel  engine 
emissions  and  control  strategies  differ 
from  those  of  gasoline  engines. 

The  key  elements  of  the  proposed  Tier 
3  program  for  HDVs  would  parallel 
those  proposed  for  passenger  cars  and 
LDTs,  with  adjustments  in  standards 
levels,  emissions  test  requirements,  and 
implementation  schedules,  appropriate 
to  this  sector.  These  key  elements 
include  a  combined  NMOG-hNOx 
declining  fleet  average  standard,  new 
stringent  PM  standards  phasing  in  on  a 
separate  schedule,  adoption  of  a  15 
percent  ethanol  by  volume  (El 5) 
certification  test  fuel  for  gasoline-fueled 
vehicles,  extension  of  the  regulatory 
useful  life  to  150,000  miles  or  15  years 


(whichever  occurs  first),  and  a  new 
requirement  to  meet  standards  over  an 
SF’TP  that  would  address  real-world 
driving  modes  not  well-represented  by 
the  FTP  cycle  alone. 

We  are  proposing  the  separate  Class 
2b  and  Class  3  fleet  average 
NMOG+NOx  standards  shown  in  Table 
1-4.  The  proposed  standards  would 
become  more  stringent  in  successive 
model  years  from  2018  to  2022,  with 
voluntary  standards  made  available  in 
2016  and  2017,  all  of  which  would  be 
set  at  levels  that  match  those  of 
California’s  LEV  III  program  for  these 
classes  of  vehicles.  Each  covered  HDV 
sold  by  a  manufacturer  in  each  model 
year  would  contribute  to  this  fleet 
average  based  on  the  mg/mi 
NMOG+NOx  level  of  the  emission  level 
(“bin”)  declared  for  it  by  the 
manufacturer.  Manufacturers  could  also 
earn  credits  for  fleet  average 
NMOG+NOx  levels  below  the  standard 
in  any  model  year.  Tier  3  credits  that 
were  previously  banked,  obtained  from 
other  manufacturers,  or  transferred 
across  the  Class  2b/Class  3  categories 
could  be  used  to  help  demonstrate 
compliance.  Unused  credits  would 
expire  after  5  model  years. 
Manufacturers  would  also  be  allowed  to 
carry  deficits  in  their  credit  balance  for 
up  to  3  model  years. 


Table  1-4— Proposed  HDV  Fleet  Average  NMOG+NOx  Standards 

[mg/mi] 


1  Voluntary 

Required  program. 

Model  Year  . 

2016 

2017 

2018 

r 

2019 

2020 

2021 

2022  and  later. 

Class  2b . 

333 

310 

278 

253 

t  228 

•203 

178. 

Class  3 . 

548 

508 

451 

400 

349 

298 

247. 

We  are  proposing  PM  standards  of  8 
mg/mi  and  10  mg/mi  for  Class  2b  and 
Class  3  HDVs,  respectively,  phasing  in 
as  an  increasing  percentage  of  a 
manufacturer’s  sales  per  year.  We  are 
proposing  the  same  phase-in  schedule 
as  proposed  for  the  light-duty  sector 
during  model  years  2018-2019-2020- 
2021:  20-40-70-100  percent, 
respectively,  and  a  more  flexible  but 
equivalent  alternative  PM  phase-in  is 
also  being  proposed.  Tier  3  HDVs  would 
also  be  subject  to  more  stringent  CO  and 


formaldehyde  exhaust  emissions 
standards. 

Finally,  we  are  proposing  first-ever 
SFTP  standards  for  HDVs  to  ensure  a 
robust  overall  control  program  that 
precludes  high  off-FTP  cycle  emissions 
by  having  vehicle  designers  consider 
them  in  their  choice  of  compliance 
strategies.  As  for  light-duty  vehicles,  we 
are  proposing  that  SFTP  compliance  be 
based  on  a  weighted  composite  of 
measured  emissions  from  testing  over 
the  FTP  cycle,  the  SC03  cycle,  and  an 


aggressive  driving  cycle,  with  the  latter 
tailored  to  various  HDV  sub-categories: 
the  US06  cycle  for  most  HDVs,  the 
highway  portion  of  the  US06  cycle  for 
low  power-to- weight  Class  2b  HDVs, 
and  the  LA-92  (or  “Unified”)  cycle  for 
Class  3  HDVs.  The  proposed  SFTP 
standards  are  the  same  as  those  adopted 
for  California  LEV  III  vehicles,  and 
would  apply  to  NMOG+NOx,  PM,  and 
CO  emissions. 

Overall,  we  expect  the  Tier  3  program 
we  are  proposing  for  HDVs  to  result  in 
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substantial  reductions  in  harmful 
emissions  from  this  large  fleet  of  work 
trucks  and  vans.  The  final  Tier  3 
standards  levels  for  NMOG+NOx  and 
PM  are  on  the  order  of  60  percent  lower 
than  the  current  stringent  standards  that 
took  full  effect  in  the  2009  model  year. 

3.  Proposed  Evaporative  Emission 
Standards 

Gasoline  vapor  emissions  from 
vehicle  fuel  systems  occur  when  a 
vehicle  is  in  operation,  when  it  is 
parked,  and  when  it  is  being  refueled. 
These  evaporative  emissions,  which 
occur  on  a  daily  basis  from  gasoline- 
powered  vehicles,  are  primarily 
functions  of  temperature,  fuel  vapor 
pressure,  and  activity.  EPA  first 
instituted  evaporative  emission 
standards  in  the  early  1970s  to  address 
emissions  when  vehicles  are  parked 
after  being  driven.  These  are  commonly 
referred  to  as  hot  soak  plus  diurnal 
emissions.  Over  the  subsequent  years 
the  test  procedures  have  been  modified 
and  improved  and  the  standards  have 
become  more  numerically  stringent.  We 
have  addressed  emissions  which  arose 
from  new  fuel  system  designs  by  putting 
in  place  new  requirements  such  as 
running  loss  emission  standards  and 
test  procedure  provisions  to  address 
permeation  emissions.  Subsequently 
standards  were  put  in  place  to  control 
refueling  emissions  from  all  classes  of 
gasoline-powered  motor  vehicles  up  to 
10,000  lbs  GVWR.  Even  though 
evaporative  and  refueling  emission 
control  systems  have  been  in  place  for 
most  of  these  vehicles  for  many  years, 
they  still  contribute  about  30-40  percent 
of  the  summer  on-highway  mobile 
source  hydrocarbon  inventory.  These 
fuel  vapor  emissions  are  ozone  and  PM 
precursors,  and  also  contain  air  toxics 
such  as  benzene. 

To  control  evaporative  emissions, 

EPA  is  proposing  more  stringent 
standards  that  would  require  covered 
vehicles  to  have  essentially  zero  fuel 
vapor  emissions  in  use.  These  include  * 
more  stringent  evaporative  emissions 
standards,  new  test  procedures,  and  a 
new  fuel/evaporative  system  leak 
emission  standard.  The  program  also 
includes  refueling  emission  standards 
for  a  portion  of  heavy-duty  gasoline 
vehicles  (HDGVs)  over  10,000  lbs 
GVWR.  EPA  is  proposing  phase-in 
flexibilities  as  well  as  credit  and 
allowance  programs.  The  proposed 
standards,  harmonized  with  California’s 
“zero  evap”  standards,  are  designed  to 
essentially  allow  for  a  use  of  common 
technology  in  vehicle  models  sold 
throughout  the  U.S.  The  level  of  the 
standard  remains  above  zero  to  account 


for  nonfuel  background  emissions  from 
the  vehicle  hardware  itself. 

Requirements  to  meet  the  Tier  3 
evaporative  emission  regulations  would 
phase-in  over  a  six  model  year  period. 
We  are  proposing  two  options  for  the 
2017  model  year,  but  after  that  the  sales 
percentage  requirements  are  60  percent 
for  MYs  2018  and  2019,  80  percent  for 
model  years  2020  and  2021,  and  100 
percent  for  model  years  2022  and  later. 
In  Table  1-5  we  present  the  proposed 
evaporative  diurnal  plus  hot  soak 
emission  standards  by  vehicle  class.  The 
standards  are  approximately  a  50 
percent  reduction  from  the  existing 
standards.  To  enhance  flexibility  and 
reduce  costs,  EPA  is  proposing  a 
program  that  would  allow 
manufacturers  to  generate  allowances 
through  early  certifications  (basically 
before  the  2017  model  year)  and  to 
demonstrate  compliance  using 
averaging  concepts.  Manufacturers  may 
comply  on  average  within  each  of  the 
four  vehicle  categories,  but  not  across 
these  categories.  EPA  is  not  proposing 
any  changes  to  the  existing  light-duty 
running  loss  or  refueling  emission 
standards,  with  the  exception  of  the 
certification  test  fuel  requirement 
discussed  in  Section  I.B.5  below. 


Table  1-5 — Proposed  Evaporative 
Emission  Standards 

[g/test] 


Vehicle  class 

Highest  diurnal  +  hot 
soak  level 

(over  both  2-day  and  3- 
day  diurnal  tests) 

LDV,  LDT1  . 

0.300 

LDT2  . 

0.400 

LDT3,  LDT4, 

MDPV . 

0.500 

HDGVs . 

0.600 

EPA  is  proposing  a  new  testing 
requirement  referred  to  as  the  bleed 
emission  test  procedure  to  help  ensure 
fuel  vapor  emissions  are  eliminated. 
Under  this  proposal,  manufacturers 
would  be  required  to  measure  diurnal 
emissions  over  the  2-day  diurnal  test 
procedure  from  just  the  fuel  tank  and 
the  evaporative  emission  canister  and 
comply  with  a  0.020  gram  per  test  (g/ 
test)  standard  for  all  LDVs,  LDTs,  and 
MDPVs,  without  averaging.  The 
corresponding  canister  bleed  test 
standard  for  HDGVs  would  be  0.03Qg/ 
test.  The  proposed  Tier  3  evaporative 
emission  standards  would  be  phased  in 
over  a  period  of  six  model  years 
between  MY  2017  and  MY  2022,  with 
the  leak  test  phasing  in  beginning  in 
2018. 

Data  from  in-use  evaporative 
emissions  testing  indicates  that  vapor 


leaks  from  vehicle  fuel/evaporative 
systems  are  found  in  the  fleet  and  that 
even  very  small  leaks  have  the  potential 
to  make  relatively  significant 
contributions  to  the  mobile  source  VOC 
inventory.  To  help  address  this  issue, 
we  are  also  proposing  to  add  a  new 
emission  standard  and  test  procedure  to 
control  vapor  leaks  from  vehicle  fuel 
and  vapor  control  systems.  The  standard 
would  prohibit  leaks  with  a  cumulative 
equivalent  diameter  of  0.02  inches  or 
greater.  We  are  proposing  to  add  this 
simple  and  inexpensive  test  and 
emission  standard  to  help  ensure 
vehicles  maintain  zero  fuel  vapor 
emissions  over  their  full  useful  life. 

New  LDV,  LDT,  MDPV,  and  HDGV 
equal  to  or  less  than  14.000  lbs  GVWR 
meeting  the  proposed  Tier  3  evaporative 
emission  regulations  would  also  be 
required  to  meet  the  leak  emission 
standard  beginning  in  the  2018  model 
year.  The  requirement  to  meet  the  leak 
emission  standard  would  phase-in  on 
the  same  percentage  of  sales  schedule  as 
the  proposed  Tier  3  evaporative 
emission  standard.  Manufacturers 
would  comply  with  the  leak  emission 
standard  during  certification  and  in  use. 
EPA  is  not  proposing  that  the  leak 
emission  standard  apply  to  HDGVs 
above  14,000  lbs  GVWR. 

EPA  is  also  proposing  new  refueling 
emission  control  requirements  for  all 
HDGVs  equal  to  or  less  than  14,000  lbs 
GVWR  (i.e..  Class  2b/3  HDGVs),  starting 
in  the  2018  model  year.  EPA  is 
proposing  to  include  these  vehicles  as 
part  of  the  same  basic.implementation 
scheme  used  for  LDVs  and  LDTs.  The 
current  refueling  emission  control 
requirements  apply  to  complete  Class  2b 
HDGVs,  and  EPA  is  proposing  to  extend 
those  requirements  to  Class  3  HDGVs  as 
well,  since  the  fuel  and  evaporative 
control  systems  on  these  vehicles  are 
very  similar  to  those  on  their  slightly 
lighter-weight  Class  2b  counterparts. 

4.  Onboard  Diagnostic  Systems  (OBD) 

EPA  and  GARB  both  have  OBD 
regulations  applicable  to  the  vehicle 
classes  covered  by  the  proposed  Tier  3 
emission  standards.  In  the  past  the 
requirements  have  been  very  similar,  so 
most  manufacturers  have  met  GARB 
OBD  requirements  and,  as  permitted  in 
our  regulations,  EPA  has  generally 
accepted  compliance  with  CARB’s  OBD 
requirements  as  satisfying  EPA’s  OBD 
requirements.  Over  the  past  several 
years  GARB  has  upgraded  its 
requirements  to  help  improve  the 
effectiveness  of  OBD  in  ensuring  good' 
in-use  exhaust  and  evaporative  system 
emissions  performance.  We  have 
reviewed  these  provisions  and  agree 
with  GARB  that  these  revisions  will 
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help  to  improve  in-use  emissions ' 
performance,  while  at  the  same  time 
harmonizing  with  the  CARB  program. 
Toward  that  end,  we  are  proposing  to 
adopt  and  incorporate  by  reference  the 
current  CARB  OBD  regulations  effective 
for  the  2017  MY.  We  are  also  proposing 
two  specific  additions  to  enhance  the 
implementation  of  the  leak  emission 
standard.  EPA  would  retain  the 
provision  that  certifying  with  CARB’s 
program  would  permit  manufacturers  to 
seek  a  separate  EPA  certificate  on  that 
basis. 

5.  Emissions  Test  Fuel 

In-use  gasoline  has  changed 
considerably  since  EPA’s  test  fuel 
specifications  were  first  set  and  last 
revised.  Gasoline  sulfur  and  benzene 
have  been  reduced  and,  perhaps  most 
importantly,  gasoline  containing  10 
percent  ethanol  by  volume  (ElO)  has 
replaced  clear  gasoline  (EO)  across  the 
country.  This  has  had  second-order 
effects  on  other  gasoline  properties.  In- 
use  fuel  is  projected  to  continue  to 
change  with  the  implementation  of  the 
RFS2  program  (e.g.,  the  potential 
expansion  of  the  number  of  retailers  that 
offer  gasoline  containing  15  percent 
ethanol  by  volume  (E15))  as  well  as 
today’s  proposed  Tier  3  gasoline  sulfur 
program. 

As  a  result,  we  are  proposing  to 
update  our  federal  emissions  test  fuel  to 
better  match  today’s  in-use  gasoline  and 
also  to  be  forward-looking  with  respect 
to  future  ethanol  and  sulfur  content. 

The  new  test  fuel  specifications  would 
apply  to  new  vehicle  certification, 
assembly  line,  and  in-use  testing.  EPA  is 
also  proposing  changes  consistent  with 
CARB’s  LEV  III  emissions  test  fuel 
specifications.  Key  changes  include; 

•  Moving  away  from  “Indolene”  (E0) 
to  an  El 5  test  fuel; 

•  Lowering  octane  to  match  regular- 
grade  gasoline  (except  for  premium- 
required  vehicles); 

•  Adjusting  distillation  temperatures, 
aromatics,  and  olefins  to  better  match 
today’s  in-use  fuel  and  to  be  consistent 
with  anticipated  El 5  composition;  and 

•  Lowering  the  existing  sulfur 
specification  and  setting  a  benzene 
specification  to  be  consistent  with 
proposed  Tier  3  gasoline  sulfur 
requirements  and  recent  MSAT2 
gasoline  benzene  requirements.^^ 


72  FR  8434  (February  26,  2007). 


The  proposed  El 5  emissions  test  fuel 
specifications  are  detailed  in  Section 
IV.D.l  as  well  as  §  1065.710  of  the 
proposed  regulations.  For  more 
information  on  how  we  arrived  at  the 
proposed  fuel  parameters  and  ASTM 
test  methods,  refer  to  Chapter  3  of  the 
draft  Regulatory  Impact  Analysis  (RIA). 

In  addition  to  proposing  a  new  El 5 
emissions  test  fuel,  we  are  also 
proposing  for  the  first  time  detailed 
specifications  for  the  E85  emissions  test 
fuel  used  for  flexible  fuel  vehicle  (FFV) 
certification,  as  discussed  ill  Section 
IV. D. 2.^®  This  is  intended  to  avoid 
uncertainty  and  confusion  in  the 
certification  of  FFVs  designed  to  operate 
on  ethanol  levels  up  to  83  percent. 
Furthermore,  we  are  proposing  to  allow 
vehicle  manufacturers  to  request 
approval  for  an  alternative  certification 
fuel  such  as  a  high-octane  30  percent 
ethanol  by  volume  (E30)  blend  for 
vehicles  they  might  design  or  optimize 
for  use  on  such  a  fuel.  This  could  help 
manufacturers  that  wish  to  raise 
compression  ratios  to  improve  vehicle 
efficiency,  as  a  step  toward  complying 
with  the  2017  and  later  light-duty 
greenhouse  gas  and  CAFE  standards 
(2017  LD  GHG).  This  in  turn  could  help 
provide  a  market  incentive  to  increase 
ethanol  use  beyond  ElO  by  overcoming 
the  disincentive  of  lower  fuel  economy 
associated  with  increasing  ethanol 
concentrations  in  fuel,  and  enhance  the 
environmental  performance  of  ethanol 
as  a  transportation  fuel  by  using  it  to 
enable  more  fuel  efficient  engines. 

In  addition  to  seeking  comment  on  all 
aspects  of  the  proposed  new  emission 
test  fuel  requirements,  we  also  seek 
comment  on  whether  there  are  other 
aspects  of  today’s  proposed  standards 
that,  if  modified,  might  provide  an 
incentive  for,  or  remove  obstacles  to,  the 
development  of  highly  efficient  vehicles 
optimized  for  use  on  higher  level 
ethanol  blends. 

6.  Fuel  Standards 

Under  the  Tier  3  fuel  program,  we  are 
proposing  that  gasoline  and  any 
ethanol-gasoline  blend  contain  no  more 
than  10  ppm  sulfur  on  an  annual 
average  basis  by  January  1,  2017. 


'"Flexible  fuel  vehicles  are  currently  required  to 
meet  emissions  certification  requirements  using 
both  EO  and  E85  test  fuels.  However,  there  are 
currently  no  detailed  regulatory  specifications 
regarding  the  composition  of  E85  test  fuels. 


Similar  to  the  Tier  2  gasoline  program, 
the  proposed  Tier  3  program  would 
apply  to  gasoline  in  the  U.S.  and  the 
U.S.  territories  of  Puerto  Rico  and  the 
Virgin  Islands,  excluding  California. 

The  proposed  program  would  result  in 
gasoline  that  contains,  on  average,  two- 
thirds  less  sulfur  than  it  does  today.  In 
addition,  following  discussions  with 
numerous  refiners  and  other  segments 
of  the  fuel  market  (e.g.,  pipelines, 
terminals,  marketers,  ethanol  industry 
representatives,  transmix  processors, 
additive  manufacturers),  we  are 
proposing  a  Tier  3  fuel  program  that 
contains  considerable  tlexibility  to  ease 
both  initial  and  long-term 
implementation  of  the  program.  We  are 
proposing  an  averaging,  banking,  and 
trading  (ABT)  program  that  would-allow 
refiners  and  importers  to  spread  out 
their  investments  through  an  early 
credit  program  and  rely  on  ongoing 
nationwide  averaging  to  meet  the  10- 
ppm  sulfur  standard.  We  are  also 
proposing  a  three-year  delay  for  small 
refiners  and  “small  volume  refineries’’ 
processing  less  than  or  equal  to  75,000 
barrels  of  crude  oil  per  day.  As  a  result 
of  the  early  credit  program,  even 
considering  the  proposed  ABT  program 
and  flexibilities  offered  to  small  refiners 
and  small  volume  refineries,  we 
anticipate  considerable  reductions  in 
gasoline  sulfur  levels  prior  to-2017,  with 
final  refinery  control  to  the  10-ppm 
average  occurring  by  January  1,  2020. 

For  more  on  the  proposed  gasoline 
sulfur  program  flexihilities,  refer  to 
Section  V.D. 

Under  today’s  Tier  3  gasoline  sulfur 
program,  we  are  proposing  to  either 
maintain  the  current  80-ppm  refinery 
gate  and  95-ppm  downstream  per-gallon 
caps  or  lower  them  to  50  and  65  ppm, 
respectively.  We  also  evaluated  and  are 
seeking  comment  on  the  potential  of 
lowering  the  per-gallon  caps  to  as  low 
as  20  and  25  ppm.  There  are  advantages 
and  disadvantages  with  each  of  the 
various  sulfur  cap  options  (explained  in 
more  detail  in  Section  V.A.3),  but  under 
all  scenarios,  the  stringency  of  the  10- 
ppm  annual  average  standard  would  - 
result  in  reduced  gasoline  sulfur  levels 
nationwide.  A  summary  of  the  proposed 
Tier  3  sulfur  standards  is  provided  in 
Table  1-6. 
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Table  1-6— Proposed  Tier  3  Gasoline  Sulfur  Standards 


- i 

Proposed  Tier  3  gasoline  sulfur  standards 

Cap  Option  1 

Cap  Option  2 

Limit 

Effective 

Limit 

Effective 

Refinery  annual  average  standard  . 

10  ppm  . 

January  1,  2017®  . 

10  ppm  . 

January  1,  2017.® 

Refinery  gate  per-gallon  cap  . 

80  ppm  . 

Already  . 

50  ppm  . 

January  1 ,  2020. 

Downstream  pter-gallon  cap . 

95  ppm  . 

Already  . 

65  ppm  . 

March  1 ,  2020. 

®  Effective  January  1 ,  2020  for  eligible  small  refiners  and  small  volume  refineries. 


We  are  proposing  that  manufacturers 
of  gasoline  additives  that  are  used 
downstream  of  the- refinery  at  less  than 
1  volume  percent  must  limit  the  sulfur 
contribution  to  the  finished  gasoline 
from  the  use  of  their  additive  to  less 
than  3  ppm  when  the  additive  is  used 
at  the  maximum  recommended 
treatment  rate.  ^ 

The  proposed  vehicle  emissions 
standards  are  fuel  neutral  (i.e.  they  are 
applicable  regardless  of  the  type  of  fuel 
that  the  vehicle  is  designed  to  use).  The 
sulfur  content  of  highway  diesel  fuel  is 
already  required  to  meet  a  15ppm  sulfur 
cap.  Thus,  no  further  action  is  needed 
to  enable  diesel  fuel  vehicles  to  meet  the 
proposed  emissions  standards.  There 
currently  are  no  sulfur  standards  for  the 
fuel  used  in  compressed  natural  gas 
(CNG)  and  liquid  propane  gas  (LPG) 
vehicles.  We  request  comment  on 
whether  it  is  necessary  for  EPA  to 
establish  sulfur  standards  for  GNG  and 
LPG,  and  whether  a  15  ppm  sulfur  cap 
similar  to  that  established  for  highway 
diesel  fuel  would  be  appropriate. 
Gomment  is  also  requested  on  whether 
and  how  to  address  the  sulfur 
contribution  from  odorants  and  other 
additiv'^es  used  in  GNG  and  LPG. 

As  the  number  of  flex-fuel  vehicles 
(FFVs)  in  the  in-use  fleet  increases,  it  is 
now  becoming  increasingly  important 
that  all  fuels  used  in  FFVs,  not  just 
gasoline,  meet  fuel  quality  standards.  A 
lack  of  clarity  regarding  the  standards 
that  apply  to  fuels  used  in  FFVs  could 
act  to  impede  the  further  expansion  of  ’ 
ethanol  blended  fuels  with 
concentrations  greater  than  15  volume 
percent,  which  is  important  to  satisfying 
the  requirements  of  the  RFS2  program. 
For  these  reasons,  we  believe  it  is 
important  that  our  gasoline  quality 
standards  for  not  only  sulfur,  but  also 
benzene,  RVP,  detergency,  and  chemical 
composition  (i.e.,  contains  only  carbon, 
hydrogen,  oxygen,  nitrogen,  and  sulfur) 
apply  to  any  fuel  used  in  an  FFV.  At  the 
same  time,  it  is  not  necessarily  clear 
how  we  should  implement  such 
standards  within  the  context  of  our 
existing  regulations  as  these  fuels  tend 
to  be  produced  downstream  of  the 
petroleum  refinery.  For  this  reason  we 
are  seeking  comment  on  both  the  need 


to  extend  our  gasoline  standards  to  all 
gasoline-ethqnol  blends,  as  well  as  the 
appropriate  regulatory  mechanisms  for 
doing  so. 

7.  Regulatory  Streamlining  and 
Technical  Amendments 

We  are  proposing  and  requesting 
comment  in  this  action  on  a  number  of 
items  to  help  streamline  the  in-use  fuels 
regulations  at  40  GFR  part  80.  The 
majority  of  items  involve  clarifying 
vague  or  inconsistent  language,  removal 
or  updating  of  outdated  provisions,  and 
decrease  in  frequency  and/or  volume  of 
reporting  burden  where  data  are  no 
longer  needed  or  are  redundant  with 
other  EPA  fuels  programs.  In  general, 
we  believe  that  these  changes  would 
reduce  burden  on  industry  and  allow  us 
to  achieve  the  standards  and  resulting 
environmental  benefits  as  early  as 
possible  with  no  expected  loss  in 
environmental  control.  In  some  cases, 
these  regulatory  streamlining  items  are 
non-substantive  amendments  that 
correct  minor  errors  or  inconsistencies 
in  the  regulations. 

The  regulatory  streamlining  items  that 
we  are  proposing  for  the  in-use  fuels 
regulations  are  changes  that  we  believe 
are  straightforward  and  should  be  made 
quickly.  In  addition,  there  are  a  number 
of  items  that  we  believe  need  further 
consideration  and  discussion  on  which 
we  are  seeking  comment. 

The  proposal  also  includes  a  variety 
of  technical  amendments  to 
certification-related  requirements  for 
engine  and  vehicle  emission  standards. 
We  are  proposing  to  revise  the  fuel 
economy  labeling  requirements  to 
correspond  to  the  new  Tier  3  standards. 
We  are  also  proposing  to  remove 
obsolete  regulatory  text  and  make 
several  minor  corrections  and 
clarifications. 

Please  refer  to  Section  VI  for  a 
complete  discussion  of  technical 
amendments  and  regulatory 
streamlining  provisions  and  issues. 

C.  What  would  the  impacts  of  the 
proposed  standards  be? 

The  proposed  Tier  3  vehicle  and  fuel 
standards  together  would  reduce 
dramatically  emissions  of  NOx,  VOG, 


PM2.5,  and  air  toxics.  The  gasoline  sulfur 
standards,  which  would  take  effect  in 
2017,  would  provide  large  immediate 
reductions  in  emissions  from  existing 
gasoline  vehicles  and  engines.  NOx 
emissions  would  be  reduced  by  about 
284,000  tons,  or  about  8  percent  of 
emissions  from  on-highway  vehicles,  in 
2017  alone.  The  emission  reductions 
would  increase  over  time  as  newer 
vehicles  become  a  larger  percentage  of 
the  fleet.  In  2030,  when  80  percent  of 
the  light-duty  fleet  (and  90  percent  of 
the  vehicle  miles  travelled)  consists  of 
Tier  3  vehicles,  we  expect  the  NOx  and 
VOG  emissions  to  be  reduced  by  about 
525,000  tons  and  226,000  tons, 
respectively,  or  one  quarter  of  emissions 
from  on-highway  vehicles  compared  to 
their  2030  levels  without  the  Tier  3 
program.  Emissions  of  GO  would 
decrease  by  almost  6  million  tons,  or  30 
percent  of  emissions  from  on-highway 
vehicles.  Emissions  of  many  air  toxics 
would  also  be  reduced,  including 
benzene,  1,3-butadiene,  acetaldehyde, 
formaldehyde,  acrolein  and  ethanol, 
with  reductions  ranging  from  10  to 
nearly  40  percent  of  national  emissions 
from  on-highway  vehicles.  We  expect 
these  reductions  to  continue  beyond 
2030  as  more  of  the  fleet  continues  to 
turn  over  to  Tier  3  vehicles;  for 
example,  by  2050,  when  nearly  all  of  the 
fleet  would  have  turned  over  to  Tier  3 
standards,  we  estimate  the  Tier  3 
program  would  reduce  on-highway 
emissions  of  NOx  and  VOG  nearly  40 
percent  from  the  level  of  emissions 
projected  without  Tier  3  controls.^® 
These  reductions  in  emissions  of 
NOx,  VOG,  PM2.5  and  air  toxics  from  the 
proposed  Tier  3  standards  are  projected 
to  lead  to  significant  decreases  in 
ambient  concentrations  of  ozone,  PM2.5 
and  air  toxics  (including  notable 
nationwide  reductions  in  benzene 
concentrations)  by  2030,  and  would 
immediately  reduce  ozone  in  2017 
when  the  proposed  sulfur  controls  take 
effect.  Additional  information  on  the 
emission  and  air  quality  impacts  of  the 
proposed  Tier  3  program  is  presented  in 
Sections  III.B  and  G. 


’’’To  estimate  the  benefits  of  the  proposed  Tier 
3  rule,  we  perfomed  air  quality  modeling  for  the 
year  2030. 
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Exposure  to  ambient  concentrations  of 
ozone,  PM2.5,  and  air  toxics  is  linked  to 
adverse  human  health  impacts  such  as 
premature  deaths  as  well  as  other 
important  public  health  and 
environmental  effects  (see  Section  II.B). 
The  proposed  Tier  3  standards  would 
reduce  these  adverse  impacts  and  yield 
significant  benefits,  including  those  we 
can  monetize  and  those  we  are  unable 
to  quantify.  We  estimate  that  by  2030, 
the  annual  emission  reductions  of  the 
Tier  3  standards  would  annually 
prevent  between  670  and  1,700  PM- 
related  premature  deaths,  between  160 
and  710  ozone-related  premature 
deaths,  81,000  work  days  lost,  and 
approximately  1.4  million  minor 


restricted-activity  days.  The  estimated 
annual  monetized  health  benefits  of  the 
proposed  Tier  3  standards  in  2030 
(2010$)  would  be  between  $8.0  and  $23 
billion,  assuming  a  3-percent  discount 
rate  (or  between  $7.4  billion  and  $21 
billion  assuming  a  7-percent  discount 
rate),  The  proposed  fuel  standards  are 
projected  to  cost  on  average  less  than 
one  cent  per  gallon  of  gasoline,  and  the 
proposed  light-duty  vehicle  standards 
would  have  an  average  cost  that 
increases  in  proportion  to  the  increase 
in  stringency  from  $50  per  vehicle  in 
2017  to  $134  per  vehicle  when  the 
standards  are  fully  phased  in  2025.  The 
annual  cost  of  the  overall  program  in 
2030  would  be  approximately  $3.4 


billion. 21  The  2030  benefits  are  2  to  7 
times  the  costs  of  the  program. 

The  benefits  in  Table  1-7  include  all 
of  the  human  health  impacts  we  are  able 
to  quantify  and  monetize  at  this  time. 
However,  the  full  complement  of  human 
health  and  welfare  effects  associated 
with  PM,  ozone  and  air  toxics  remain 
unquantified  because  of  current 
limitations  in  methods  and/or  available 
data.  As  a  result,  the  health  benefits 
quantified  in  this  section  are  likely 
underestimates  of  the  total  benefits 
attributable  to  the  proposed  standards. 
See  Sections  Vll  and  VIII  for  detailed 
descriptions  of  the  costs  and  benefits  of 
this  proposal. 


Table  1-7— Summary  of  Annual  Benefits  and  Costs  Associated  With  the  Proposed  Tier  3  Program 

(Billions,  201 0$]^ 


Vehicle  Program  Costs . 

Fuels  Program  Costs . 

Total  Estimated  Costs . 

Total  Estimated  Health  Benefits =  f  * . 

3  percent  discount  rate . 

7  percent  discount  rate . 

Annual  Net  Benefits  (Total  Benefits — Total  Costs): 

3  percent  discount  rate . 

7  percent  discount  rate . 


Description 


2030 


$2.1 

1.3 

3.4 


$8.0-$23 

7.4-21 


4.6-20 

4.0-18 


®  All  estimates  represent  annual  benefits  and  costs  anticipated  for  the  year  2030.  Totals  are  rounded  to  two  significant  digits  and  may  not  sum 
due  to  rounding. 

‘’The  calculation  of  annual  costs  does  not  require  amortization  of  costs  over  time.  Therefore,  the  estimates  of  annual  cost  do  not  include  a  dis¬ 
count  rate  or  rate  of  return  assumption  (see  Section  Vll  of  the  preamble  for  more  information  on  vehicle  and  fuel  costs).  The  program  costs  in¬ 
clude  the  costs  associated  with  the  Tier  3  vehicle  and  fuel  standards  in  all  states  except  California. 

<=  The  benefits  presented  in  this  table  have  been  adjusted  to  remove  benefits  of  the  Tier  3  program  in  California. 

'‘Total  includes  ozone  and  PM2.5  benefits.  Range  was  developed  by  adding  the  estimate  from  the  Bell  et  al.,  2004  ozone  premature  mortality 
function  to  PM:  ^-related  premature  mortality  derived  from  the  American  Cancer  Society  cohort  study  (Pope  et  al.,  2002)  for  the  low  estimate  and 
ozone  premature  mortality  derived  from  the  Levy  et  al.,  2005  study  to  PM2.5-related  premature  mortality  derived  from  the  Six-Cities  (Laden  et  al., 
2006)  study  for  the  high  estimate. 

®  Annual  benefits  analysis  results  reflect  the  use  of  a  3  percent  and  7  percent  discount  rate  in  the  valuation  of  premature  mortality  and  nonfatal 
myocardial  infarctions,  consistent  with  EPA  and  0MB  guidelines  for  preparing  economic  analyses. 

'Valuation  of  premature  mortality  based  on  long-term  PM  exposure  assumes  discounting  over  the  SAB  recommended  20-year  segmented  lag 
structure  described  in  the  Regulatory  Impact  Analysis  for  the  2006  PM  National  Ambient  Air  Quality  Standards  (September,  2006). 

9  Not  all  possible  benefits  are  quantified  and  monetized  in  this  analysis;  the  total  monetized  benefits  presented  here  may  therefore  be  under¬ 
estimated.  Potential  benefit  categories  that  have  not  been  quantified  and  monetized,  due  to  current  limitations  in  methods  and/or  data  availability, 
are  listed  in  Table  VIII-2.  For  example,  we  have  not  quantified  a  number  of  known  or  suspected  health  and  welfare  effects  linked  with  reductions 
in  ozone  and  PM  (e.g.,  reductions  in  heart  rate  variability,  reduced  material  damage  to  structures  and  cultural  monuments,  and  reduced  eutroph¬ 
ication  in  coastal  areas).  We  are  also  unable  to  quantify  health  and  welfare  benefits  associated  with  reductions  in  air  toxics. 


II.  Why  is  EPA  making  this  proposal? 

The  Clean  Air  Act  authorizes  EPA  to 
establish  emissions  standards  for  motor 
vehicles  to  address  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  EPA 
also  has  authority  to  establish  fuel 
controls  to  address  such  air  pollution. 
These  statutory  requirements  are 
described  in  Section  II. A. 


These  benefits  estimates  have  been  adjusted  to 
remove  benefits  of  the  Tier  3  program  in  California. 
The  Tier  3  proposal’s  analysis  assumed  emissions 
reductions  and  resulting  benefits  would  occur 
nationwide.  California  was  recently  granted  a  Clean 
Air  Act  waiver  of  preemption  for  the  LEV  III  vehicle 
program,  and  some  other  states  have  adopted  it.  The 


Emissions  fi'om  motor  vehicles  and 
their  fuels  contribute  to  ambient  levels 
of  ozone,  PM,  NO2,  sulfur  dioxide  (SO2) 
and  CO,  which  are  all  pollutants  for 
which  EPA  has  established  health-based 
NAAQS.  These  pollutants  are  linked 
with  respiratory  and/or  cardiovascular 
problems  and  other  adverse  health 
impacts  leading  to  increased  medication 
use,  hospital  admissions,  emergency 
department  visits,  and  premature 
mortality.  Over  158  million  people 


Tier  3  final  rule  analysis  will  account  for  those 
emission  reductions  that  will  occur  even  in  the 
absence  of  Tier  3  vehicle  standards,  for  all  states 
that  have  adopted  LEV  III.  See  Section  VIII  of  the 
preamble  for  more  information  on  the  benefits 
associated  with  the  Tier  3  program. 


currently  live  in  areas  designated 
nonattainment  for  one  or  more  of  the 
current  NAAQS. 22 

Motor  vehicles  also  emit  air  toxics, 
and  the  majority  of  Americans  continue 
to  be  exposed  to  ambient  concentrations 
of  air  toxics  at  levels  which  have  the 
potential  to  cause  adverse  health  effects, 
including  cancer,  immune  system 
damage,  and  neurological,  reproductive, 
developmental,  respiratory,  and  other 


Costs  include  estimates  for  the  proposed  Tier 
3  standards  in  all  states  except  California. 

Data  come  from  Summary  Nonattainment  Area 
Population  Exposure  Report,  current  as  of 
December  14,  2012  at:  http://www.epa.gov/oar/ 
oaqps/greenbk/popexp.html  and  contained  in 
Docket  EPA-HQ-OAR-2011-0135, 
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health  problems. A  more  detailed 
discussion  of  the  health  and 
environmental  effects  of  these 
pollutants  is  included  in  Section  II. B. 

Cars  and  light  trucks  also  continue  to 
be  a  significant  contributor  to  air 
pollution  directly  near  roads,  with 
gasoline  vehicles  accounting  for  more 
than  50  percent  of  near-road 
concentrations  of  some  criteria  and 
toxic  pollutants. 24  More  than  50  million 
people  live,  work,  or  go  to  school  in 
close  proximity  to  high-traffic  roadways, 
and  the  average  American  spends  more 
than  one  hour  traveling  each  day,  with 
nearly  90'  percent  of  daily  trips 
occurring  by  personal  vehicla.^-''^^  -^ 
Exposure  to  traffic-related  pollutants 
has  been  linked  with  adverse  health 
impacts  such  as  respiratory  problems 
(particularly  in  asthmatic  children)  and 
cardiovascular  problems. 

In  the  absence  of  additional  controls 
such  as  Tier  3  standards,  many  areas 
will  continue  to  have  ambient  ozone 
and  PM2.5  concentrations  exceeding  the 
NAAQS  in  the  future.  States  and  local 
areas  are  required  to  adopt  control 
measures  to  attain  the  NAAQS  and, 
once  attained,  to  demonstrate  that 
control  measures  are  in  place  sufficient 
to'maintain  the  NAAQS  for  ten  years 
(and  eight  years  later,  a  similar 
demonstration  is  required  for  another 
ten-year  period).  The  proposed  Tier  3 
standards  would  be  a  critical  part  of 
areas’  strategies  to  attain  and  maintain 
the  standards.  Maintaining  the 
standards  has  been  challenging  in  the 
past,  particularly  for  areas  where  high 
population  growth  rates  lead  to 
significant  annual  increases  in  vehicle 
trips  and  vehicle  miles  traveled.  Our  air 
quality  modeling  for  this  proposal, 
which  is  described  in  more  detail  in 
Section  III.C,  projects  that  in  2017  a 


^^U.S.  EPA.  (2011)  Summary  of  Results  for  the 

2005  National-Scale  Assessment,  www.epa.gov/ttn/ 
atw/nata2005/05pdf /sum  jresults.pdf. 

For  example,  see  Fujita.  E.M;  Campbell,  D.E.; 
Zielinska,  B.;  Amott,  W.P.;  Chow,  J.C.  (2011) 
Concentrations  of  Air  Toxics  in  Motor  Vehicle- 
Dominated  Environments.  Health  Effects  Institute 
Research  Report  156.  Available  at  http:// 
www.healtheffects.org. 

^®U.S.  Census  Bureau  (2011).  Current  Housing 
Reports,  Series  H150/09,  American  Housing  Survey 
for  the  United  States:  2009.  U.S.  Government 
Printing  Office,  Washington,  DC.  Available  at 
http://www.census.gov/hhes/www/housing/ahs/ 
ahs09/ahs09.html. 

2<*Drago,  R.(2011).  Secondary  activities  in  the 

2006  American  Time  Use  Survey.  U.S.  Bureau  of 
Labor  Statistics  Working  Paper  446.  Available  at 
http://www.bls.gov. 

^^U.S.  Department  of  Transportation,  Bureau  of 
Transportation  Statistics.  (2003)  National 
Household  Travel  Survey  2001  Highlights  Report. 
Government  Printing  Office,  Washington,  DC. 
Available  at  http://www.bts.gov/publications/ 
highlights  of Jhe  2001 _national_ 
household _travel  survey/. 


significant  number  of  counties  outside 
CA  will  be  within  10  percent  of  the 
2008  ozone  NAAQS,  in  the  absence  of 
additional  controls.  These  counties  in 
particular  would  benefit  from  the 
proposed  Tier  3  standards  as  they  work 
to  ensure  long-term  maintenance  of  the 
NAAQS. 

Section  III  provides  more  detail  on 
how  this  proposal  would  reduce  motor 
vehicle  emissions  and  ambient  levels  of 
pollution.  The  proposed  rule  would 
meaningfully  reduce  ozone 
concentrations  as  early  as  2017  (the  first 
year  of  the  program),  and  even  more 
significantly  in  2030.  The  reductions  are 
of  significant  enough  magnitude  to  bring 
ozone  levels  in  some  counties  from 
above  the  standard  to  below  the 
standard,  even  without  any  additional 
controls.  We  also  project  that  the  Tier  3 
standards  would  reduce  ambient  PM2,5 
concentrations. 

Without  this  proposal  to  reduce 
nationwide  motor  vehicle  emissions, 
areas  would  have  to  adopt  other 
measures  to  reduce  emissions  from 
other  sources  under  their  state  or  local 
authority.  Few  other  measures  exist  for 
providing  multi-pollutant  reductions  of 
the  same  magnitude  and  cost- 
effectiveness  as  those  expected  from  the 
proposed  Tier  3  standards.  Furthermore, 
states  outside  California  do  not  have  the 
authority  to  lower  the  sulfur  in  gasoline, 
which  is  needed  to  immediately  reduce 
emissions  firom  the  existing  fleet  and 
also  enable  new  vehicles  to  meet  the 
proposed  Tier  3  emissions  standards 
throughout  their  useful  life. 

The  reductions  in  ambient  ozone  and 
PM2.5  that  would  result  from  the 
proposed  Tier  3  standards  would 
provide  significant  health  benefits.  By 
2030,  the  standards  would  annually 
prevent  between  670  and  1,700  PM- 
related  premature  deaths,  between  160 
and  710  ozone-related  premature 
deaths,  81,000  work  days  lost,  and 
approximately  1.4  million  minor 
restricted-activity  days  (see  Section  VIII 
for  more  details).  This  proposal  would 
also  reduce  air  toxics;  for  example,  we 
project  that  in  2030,  the  proposal  would 
decrease  ambient  benzene 
concentrations  by  10-25  percent  in 
some  urban  areas.  Furthermore,  the 
proposed  Tier  3  standards  would  reduce 
traffic-associated  pollution  near  major 
roads.  EPA  is  proposing  Tier  3  vehicle- 
and  fuel  standards  as  part  of  a 
comprehensive  nationwide  program  for 
regulating  all  types  of  air  pollution  from 
motor  vehicles.  EPA  recently  finalized 
standards  to  reduce  GHG  emissions 
from  light-duty  vehicles,  starting  with 
model  year  2017.28  The  Tier  3  standards 


28  77  FR  62623  (October  15.  2012). 


in  this  proposal,  which  address  non- 
GHGs,  would  be  implemented  on  the 
same  timeframe,  thus  allowing 
manufacturers  to  optimize  their  vehicle 
redesigns  over  both  sets  of  standards. 
Furthermore,  the  Tier  3  vehicle  and  fuel 
standards  are  also  closely  aligned  with 
California’s  LEV  III  program,  in  such  a 
way  that  manufacturers  could  design  a 
single  vehicle  for  nationwide  sales.  This 
reduces  the  cost  of  compliance  for  auto 
manufacturers. 

This  Tier  3  proposal  responds  to  the 
President’s  request  in  his  May  2010 
memorandum  for  EPA  to  review  the  ‘ 
adequacy  of  its  existing  non-GHG 
standards  for  new  motor  vehicles  and 
fuels,  and  to  promulgate  new  standards, 
if  necessary,  as  part  of  a  comprehensive 
approach  to  regulating  motor  vehicles. 2® 
Based  on  our  review,  we  have 
concluded  that  improved  vehicle 
technology,  combined  with  lower  sulfur 
gasoline,  make  it  feasible  and  cost- 
effective  to  reduce  emissions  well  below 
the  current  Tier  2  levels.  These  emission 
reductions  are  necessary  to  reduce  air 
pollution  that  is  (and  projected  to 
continue  to  be)  at  levels  that  endanger 
public  health  and  welfare. 

A.  Basis  for  Action  Under  the  Clean  Air 
Act 

1.  Clean  Air  Act  Section  202 

We  are  proposing  to  set  motor  vehicle 
emission  standards  under  the  authority 
of  section  202  of  the  Clean  Air  Act. 
Section  202(a)  provides  EPA  with 
general  authority  to  prescribe  vehicle 
standards,  subject  to  any  specific 
limitations  elsewhere  in  the  Act.  EPA  is 
also  setting  standards  for  larger  light- 
duty  trucks  and  MDPVs  under  the 
general  authority  of  section  202(a)(1) 
and  under  section  202(a)(3),  which 
requires  that  standards  applicable  to 
emissions  of  hydrocarbons,  NOx,  CO 
and  PM  from  heavy-duty  vehicles  20 
reflect  the  greatest  degree  of  emission 
reduction  available  for  the  model  year  to 
which  such  standards  apply,  giving 
appropriate  consideration  to  cost, 
energy,  and  safety.  In  addition,  section 
202(k)  provides  EPA  with  authority  to 
issue  and  revise  regulations  applicable 
to  evaporative  emissions  of 
hydrocarbons  from  all  gasoline-fueled 
motor  vehicles  during;  (1)  Operation, 
and  (2)  over  2  or  more  days  of  nonuse: 


28  The  Presidential  Memorandum  is  found  at: 
http://www.whitehouse.gov/the-press-office/ 
presiden  tial-mem  orandum -regard  i  ng- fuel- 
efficiency-standards. 

28LDTs  that  have  gross  vehicle  weight  ratings 
above  6000  lbs  are  considered  “heavy-duty 
vehicles”  under  the  CAA.  See  section  202(b)(3)(C). 
For  regulatory  purposes,  we  refer  to  those  LDTs  at 
or  below  8500  lbs  GVWR  as  “heavy  light-duty 
trucks”  made  up  of  LDT3s  and  LDT4s. 
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under  ozone-prone  summertime 
conditions.  Regulations  under  section 
202(k)  shall  take  effect  as  expeditiously 
as  possible  and  shall  require  the  greatest 
degree  of  emission  reduction  achievable 
by  means  reasonably  expected  to  be 
available  for  production  during  any 
model  year  to  which  the  regulations 
apply,  giving  appropriate  consideration 
to  fuel  volatility,  and  to  cost,  energy, 
and  safety  factors  associated  with  the 
application  of  the  appropriate 
technology.  Further,  section  206  and  in 
particular  section  206(d)  of  the  Clean 
Air  Act  authorizes  EPA  to  establish 
methods  and  procedures  for  testing 
whether  a  motor  vehicle  or  motor 
vehicle  engine  conforms  with  section 
202  requirements. 

2.  Clean  Air  Act  Section  211 

We  are  proposing  to  adopt  gasoline 
sulfur  controls  pursuant  to  our  authority 
under  section  211(c)(1)  of  the  CAA.  This 
section  allows  EPA  to  establish  a  fuel 
control  if  at  least  one  of  the  following 
two  criteria  is  met:  (1)  The  emission 
products  of  the  fuel  cause  or  contribute 
to  air  pollution  which  may  reasonably 
be  anticipated  to  endanger  public  health 
or  welfare;  or  (2)  the  emission  products 
of  the  fuel  will  impair  to  a  significant 
degree  the  performance  of  any 
emissions  control  device  or  system 
which  is  either  in  general  use  or  which 
the  Administrator  finds  has  been 
developed  to  a  point  where  in  a 
reasonable  time  it  will  be  in  general  use 
were  the  fuel  control  to  be  adopted.  We 
are  proposing  gasoline  sulfur  controls 
based  on  both  of  these  criteria.  Under 
the  first  criterion,  we  believe  that 
gasoline  with  current  levels  of  sulfur 
contributes  to  ambient  levels  of  air 
pollution  that  endanger  public  health 
and  welfare,  as  described  in  Section 
II.B.  Under  the  second  criterion,  we 
believe  that  gasoline  sulfur  impairs  the 
emissions  control  systems  of  vehicles, 
as  discussed  in  Section  III. A. 2. 

B.  Overview  of  Public  Health  Impacts  of 
Motor  Vehicles  and  Fuels 

Motor  vehicles  emit  pollutants  that 
contribute  to  ambient  levels  of  ozone, 
PM,  NO2,  SO2,  CO,  and  air  toxics.  Motor 
vehicles  are  significant  contributors  to 
emissions  of  VOC  and  NOx,  which 
contribute  to  the  formation  of  both 
ozone  and  PM2.5.  Approximately  159 
million  people  currently  live  in  counties 
designated  nonattainment  for  one  or 
more  of  the  NAAQS,  and  this  figure 
does  not  include  the  people  living  in 
areas  with  a  risk  of  exceeding  the 
NAAQS  in  the  future. The  majority  of 


Data  come  from  Summary  Nonattainment  Area 
Population  Exposure  Report,  current  as  of  July  20, 


Americans  continue  to  be  exposed  to 
ambient  concentrations  of  air  toxics  at 
levels  which  have  the  potential  to  cause 
adverse  health  effects. ^2  In  addition, 
populations  who  live,  work,  or  attend 
school  near  major  roads  experience 
elevated  exposure  concentrations  to  a 
wide  range  of  air  pollutants. 

EPA  has  already  adopted  many 
emission  control  programs  that  are 
expected  to  reduce  ambient  pollution 
levels.  As  a  result  of  these  programs,  the 
number  of  areas  that  continue  to  violate 
the  ozone  and  PM2.5  NAAQS  or  have 
high  levels  of  air  toxics  is  expected  to 
continue  to  decrease.  However,  the 
baseline  air  quality  modeling  completed 
for  this  proposed  rule  predicts  that 
without  additional  controls  there  will 
continue  to  be  a  need  for  reductions  in 
ozone,  PM2.5  and  air  toxics 
concentrations  in  the  future.  Section 
IIl.C  of  this  preamble  presents  the  air 
quality  modeling  results  for  this 
proposed  rule. 

1.  Ozone 
a.  Background 

Ground-level  ozone  pollution  is 
typically  formed  through  reactions 
involving  VOC  and  NOx  in  the  lower 
atmosphere  in  the  presence  of  sunlight. 
These  pollutants,  often  referred  to  as 
ozone  precursors,  are  emitted  by  many 
types  of  pollution  sources,  such  as 
highway  and  nonroad  motor  vehicles 
and  engines,  power  plants,  chemical 
plants,  refineries,  makers  of  consumer 
and  commercial  products,  industrial 
facilities,  and  smaller  area  sources. 

The  science  of  ozone  formation, 
transport,  and  accumulation  is  complex. 
Ground-level  ozone  is  produced  and 
destroyed  in  a  cyclical  set  of  chemical 
reactions,  many  of  which  are  sensitive 
to  temperature  and  sunlight.  When 
ambient  temperatures  and  sunlight 
levels  remain  high  for  several  days  and 
the  air  is  relatively  stagnant,  ozone  and 
its  precursors  can  build  up  and  result  in 
more  ozone  than  typically  occurs  on  a 
single  high-temperature  day.  Ozone  and 
its  precursors  can  be  transported 
hundreds  of  miles  downwind  from 
precursor  emissions,  resulting  in 
elevated  ozone  levels  even  in  areas  with 
low  local  VOC  or  NOx  emissions. 


2012  at:  http://www.epa.gov/oar/oaqps/greenbk/ 
popexp.htm]  and  contained  in  Docket  EPA-HQ- 
OAR-2011-0135. 

^^U.S.  EPA.  (2011)  Summary  of  Results  for  the 
2005  National-Scale  Assessment,  www.epa.gov/ttn/ 
atw/nata2005/05p(if /sum  jresults.pdf. 

Health  Effects  Institute  Panel  on  the  Health 
Effects  of  Traffic-Related  Air  Pollution.  (2010) 
Traffic-related  air  pollution:  a  critical  review  of  the 
literature  on  emissions,  exposure,  and  health 
effects.  HEl  Special  Report  17.  Available  at  http:// 
www.healthejfects.org]. 


b.  Health  Effects  of  Ozone 

The  health  and  welfare  effects  of 
ozone  are  well  documented  and  are 
assessed  in  EPA’s  2006  Air  Quality 
Criteria  Document  and  2007  Staff 
Paper. people  who  are  more 
susceptible  to  effects  associated  with 
exposure  to  ozone  can  include  children, 
the  elderly,  and  individuals  with 
respiratory  disease  such  as  asthma. 

Those  with  greater  exposures  to  ozone, 
for  instance  due  to  time  spent  outdoors 
(e.g.,  children  and  outdoor  workers),  are 
of  particular  concern.  Ozone  can  irritate 
the  respiratory  system,  causing 
coughing,  throat  irritation,  and 
breathing  discomfort.  Ozone  can  reduce 
lung  function  and  cause  pulmonary 
inflammation  in  healthy  individuals. 
Ozone  can  also  aggravate  asthma, 
leading  to  more  asthma  attacks  that 
require  medical  attention  and/or  the  use 
of  additional  medication.  Thus,  ambient 
ozone  may  cause  both  healthy  and 
asthmatic  individuals  to  limit  their 
outdoor  activities.  In  addition,  there  is 
suggestive  evidence  of  a  contribution  of 
ozone  to  cardiovascular-related 
morbidity  and  highly  suggestive 
evidence  that  short-term  ozone  exposure 
directly  or  indirectly  contributes  to  non¬ 
accidental  and  cardiopulmonary -related 
mortality,  but  additional  research  is 
needed  to  clarify  the  underlying 
mechanisms  causing  these  effects.  In  a 
report  on  the  estimation  of  ozone- 
related  premature  mortality  published 
by  the  National  Research  Council  (NRG), 
a  panel  of  experts  and  reviewers 
concluded  that  short-term  exposure  to 
ambient  ozone  is  likely  to  contribute  to 
premature  deaths  and  that  ozone-related 
mortality  should  be  included  in 
estimates  of  the  health  benefits  of 
reducing  ozone  exposure. Animal 
toxicological  evidence  indicates  that 
with  repeated  exposure,  ozone  can 
inflame  and  damage  the  lining  of  the 
lungs,  which  may  lead  to  permanent 
changes  in  lung  tissue  and  irreversible 
reductions  in  lung  function.  The 
respiratory  effects  observed  in 
controlled  human  exposure  studies  and 
animal  studies  are  coherent  with  the 
evidence  from  epidemiologic  studies 
supporting  a  causal  relationship 
between  acute  ambient  ozone  exposures 


3'»  U.S.  EPA.  (2006).  Air  Quality  Criteria  for  Ozone 
and  Related  Photochemical  Oxidants  (Final).  EPA/ 
600/R-05/004aF-cF.  Washington,  DC:  U.S.  EPA. 

35  U.S.  EPA.  (2007).  Review  of  the  National 
Ambient  Air  Quality  Standards  for  Ozone:  Policy 
Assessment  of  Scientific  and  Technical 
Information,  OAQPS  Staff  Paper.  EPA-452/R-07- 
003.  Washington,  DC,  U.S.  EPA. 

36  National  Research  Council.  (2008).  Estimating 
Mortality  Risk  Reduction  and  Economic  Benefits 
from  Controlling  Ozone  Air  Pollution.  The  National 
Academies  Press:  Washington,  DC. 
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and  increased  respiratoiA'-related 
emergency  room  visits  and 
hospitalizations  in  the  warm  season.  In 
addition,  there  is  suggestive  evidence  of 
a  contribution  of  ozone  to 
cardiovascular-related  morbidity  and 
non-accidental  and  cardiopulmonary 
mortality. 

c.  Current  and  Projected  Ozone  Levels 

Concentrations  that  exceed  the  level 
of  the  ozone  NAAQS  occur -in  many 
parts  of  the  country,  including  many 
major  population  centers.  In  addition, 
our  modeling  without  the  proposed  Tier 
3  controls  projects  that  in  the  future  we 
will  continue  to  have  many  areas  that 
will  have  ambient  ozone  concentrations 
above  the  level  of  the  NAAQS  (see 
Section  III.C.l).  States  will  need  to  meet 
the  standard  in  the  2015-2032 
timeframe.  The  emission  reductions  and 
significant  ambient  ozone 
improvements  from  this  proposed  rule, 
which  would  take  effect  starting  in 
2017,  would  be  helpful  to  states  as  they 
w’ork  to  attain  and  maintain  the  ozone 
NAAQS. 

The  primary  and  secondary  NAAQS 
for  ozone  are  8-hour  standards  with  a 
level  of  0.075  ppm.  The  most  recent 
revision  to  the  ozone  standards  was  in 
2008;  the  previous  8-hour  ozone 
standards,  set  in  1997,  had  a  level  of 
0.08  ppm.  In  2004,  the  U.S.  EPA 
designated  nonattainment  areas  for  the 
1997  8-hour  ozone  NAAQS.-^'^ As  of 
December  14,  2012,  there  were  41  ozone 
nonattainment  areas  for  the  1997  ozone 
NAAQS  composed  of  221  full  or  partial 
counties  w'ith  a  total  population  of  over 
118  million.  Nonattainment 
designations  for  the  2008  ozone . 
standard  were  finalized  on  April  30, 
2012  and  May  31,  2012.39  These 
designations  include  46  areas, 
composed  of  227  full  or  partial  counties, 
with  a  population  of  over  123  million. 
As  of  December  14,  2012,  over  138 
million  people  are  living  in  ozone 
nonattainment  areas."*® 

States  with  ozone  nonattainment 
areas  are  required  to  take  action  to  bring 
those  areas  into  attainment.  The 
attainment  date  assigned  to  an  ozone 


3^69  FR  23858  (April  30.  2004). 

^  A  nonattainment  area  is  defined  in  the  Clean 
.Air  Act  (CAA)  as  an  area  that  is  violating  an 
ambient  standard  or  is  contributing  to  a  nearby  area 
that  is  violating  the  standard. 

3»77FR  30088  (May  21.  2012). 

■“The  138  million  total  is  calculated  by  summing, 
without  double  counting,  the  1997  and  2008  ozone 
nonattainment  populations  contained  in  the 
Summary  Nonattainment  Area  Population  Exposure 
report  [http://www.epa.gov/oaT/oaqps/ffreenbk/ 
popexp.html).  If  there  is  a  population  associated 
with  both  the  1997  and  2008  nonattainment  areas, 
and  they  are  not  the  same,  then  the  larger  of  the 
two  populations  is  included  in  the  sum. 


nonattainment  area  is  based  on  the 
area’s  classification.  Most  ozone 
nonattainment  areas  are  required  to 
attain  the  1997  8-hour  ozone  NAAQS  in 
the  2007  to  2013  time  frame  and  then  to 
maintain  it  thereafter."**  The  attainment 
dates  for  areas  designated 
nonattainment  for  the  2008  8-hour 
ozone  NAAQS  are  in  the  2015  to  2032 
timeframe,  depending  on  the  severity  of 
the  problem  in  each  area.  In  addition, 
EPA  is  working  to  complete  the  current 
review  of  the  ozone  NAAQS  by  mid- 
2014.  If  EPA  revises  the  ozone  standards 
in  2014  pursuant  to  that  review,  the 
attainment  dates  associated  with  areas 
designated  nonattainment  for  that 
NAAQS  would  likely  be  in  the  2019  to 
2036  timeframe,  depending  on  the 
severity  of  the  problem  in  each  area. 

EPA  has  already  adopted  many 
emission  control  programs  that  are 
expected  to  reduce  ambient  ozone 
levels.  As  a  result  of  these  and  other 
federal,  state  and  local  programs,  8-hour 
ozone  levels  are  expected  to  improve  in 
the  future.  However,  even  with  the 
implementation  of  all  current  state  and 
federal  regulations,  there  are  projected 
to  be  counties  violating  the  ozone 
NAAQS  well  into  the  future.  Thus 
additional  federal  control  programs, 
such  as  Tier  3,  can  assist  areas  with 
attainment  dates  in  2017  and  beyond  in 
attaining  the  NAAQS  as  expeditiously 
as  practicable  and  may  relieve  areas 
with  already  stringent  local  regulations 
from  some  of  the  burden  associated  with 
adopting  additional  local  controls. 

2.  Particulate  Matter 
a.  Background 

Particulate  matter  is  a  highly  complex 
mixture  of  solid  particles  and  liquid 
droplets  distributed  among  numerous 
atmospheric  gases  which  interact  with 
solid  and  liquid  phases.  Particles  range 
in  size  from  those  smaller  than  1 
nanometer  (10“®  meter)  to  over  100 
micrometer  (pm,  or  10~^  meter)  in 
diameter  (for  reference,  a  typical  strand 
of  human  hair  is  70  pm  in  diameter  and 
a  grain  of  salt  is  about  100  pm). 
Atmospheric  particles  can  be  grouped 
into  several  classes  according  to  their 
aerodynamic  and  physical  sizes, 
including  ultrafine  particles  (<0.1  pm), 
accumulation  mode  or  ‘fine’  particles  (< 
1  to  3  pm),  and  coarse  particles  (>1  to 
3  pm).  For  regulatory  purposes,  fine 
particles  are  measured  as  PM2,5  and 


The  Los  Angeles  South  Coast  Air  Basin  8-hour 
ozone  nonattainment  area  and  the  San  foaquin 
Valley  Air  Basin  8-hour  ozone  nonattainment  area 
are  designated  as  extreme  and  will  have  to  attain 
before  June  15,  2024.  The  Sacramento,  Coachella 
Valley,  Western  Mojave  and  Houston  8-hour  ozone 
nonattainment  areas  are  designated  as  severe  and 
will  have  to  attain  by  June  15,  2019. 


inhalable  or  thoracic  coarse  particles  are 
measured  as  PMio_2..‘>,  corresponding  to 
their  size  (diameter)  range  in 
micrometers  and  referring  to  total 
particle  mass  under  2.5  and  between  2.5 
and  10  micrometers,  respectively.  The 
EPA  currently  has  standards  that 
measure  PM2.5  and  PMio."*^ 

Particles  span  many  sizes  and  shapes 
and  consist  of  hundreds  of  different 
chemicals.  Particles  are  emitted  directly 
from  sources  and  are  also  formed 
through  atmospheric  chemical 
reactions;  the  former  are  often  referred 
to  as  “primary”  particles,  and  the  latter 
as  “secondary”  particles.  Particle 
pollution  also  varies  by  time  of  year  and 
location  and  is  affected  by  several 
weather-related  factors,  such  as 
temperature,  clouds,  humidity,  and 
wind.  A  further  layer  of  complexity 
comes  from  particles’  ability  to  shift 
between  solid/liquid  and  gaseous 
phases,  which  is  influenced  by 
concentration  and  meteorology, 
especially  temperature. 

Fine  particles  are  produced  primarily 
by  combustion  processes  and  by 
transformations  of  gaseous  emissions 
(e.g.,  sulfur  oxides  (SOx),  nitrogen 
oxides  (NOx),  and  volatile  organic 
compounds  (VOC))  in  the  atmosphere. 
The  chemical  and  physical  properties  of 
PM2.5  may  vary  greatly  with  time, 
region,  meteorology,  and  source 
category.  Thus,  PM2.5  may  include  a 
complex  mixture  of  different 
components  including  sulfates,  nitrates, 
organic  compounds,  elemental  carbon 
and  metal  compounds.  These  particles 
can  remain  in  the  atmosphere  for  days 
to  weeks  and  travel  hundreds  to 
thousands  of  kilometers. 

b.  Health  Effects  of  PM 

Scientific  studies  show  ambient  PM  is 
associated  with  a  series  of  adverse 
health  effects.  These  health  effects  are 
discussed  in  detail  in  EPA’s  Integrated 
Science  Assessment  (ISA)  for  Particulate 
Matter. "*3  Further  discussion  of  health 
effects  associated  with  PM  can  also  be 
found  in  the  draft  RIA.  The  ISA 
summarizes  health  effects  evidence 
associated  with  both  short-term  and 
long-term  exposures  to  PM2.5,  PM  1 0-2.5, 
and  ultrafine  particles. 

The  ISA  concludes  that  health  effects 
associated  with  short-term  exposures 
(hours  to  days)  to  ambient  PM2.5  include 
mortality,  cardiovascular  effects,  such  as 


■*2  Regulatory  definitions  of  PM  size  fractions,  and 
information  on  reference  and  equivalent  methods 
for  measuring  PM  in  ambient  air,  are  provided  in 
40  CFR  parts  50,  53,  and  58. 

<3  U.S.  EPA.  (2009).  Integrated  Science 
Assessment  for  Particulate  Matter  (Final  Report). 
U.S.  Environmental  Protection  Agency, 

Washington,  DC,  EPA/600/R-08/139F. 
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altered  vasomotor  function  and 
myocardial  ischemia,  and  hospital 
admissions  and  emergency  department 
visits  for  ischemic  heart  disease  and 
congestive  heart  failure,  and  respiratory 
effects,  such  as  exacerbation  of  asthma 
symptoms  in  children  and  hospital 
admissions  and  emergency  department 
visits  for  chronic  obstructive  pulmonary 
disease  and  respiratory  infections.'*'*  The 
ISA  notes  that  long-term  exposure 
(months  to  years)  to  PM2.5  is  associated 
with  the  development/progression  of 
cardiovascular  disease,  premature 
mortality,  and  respiratory  effects, 
including  reduced  lung  function  growth 
in  children,  increased  respiratory 
symptoms,  and  asthma  development. ‘*‘’ 
The  ISA  concludes  that  the  currently 
available  scientific  evidence  from 
epidemiologic,  controlled  human 
exposure,  and  toxicological  studies 
supports  a  causal  association  between 
short-  and  long-term  exposures  to  PM2.5 
and  cardiovascular  effects  and 
premature  mortality.  Furthermore,  the 
ISA  concludes  that  the  collective 
evidence  supports  likely  causal 
associations  between  short-  and  long¬ 
term  PM2.5  exposures  and  respiratory 
effects.  The  ISA  also  concludes  that  the 
scientific  evidence  is  suggestive  of  a 
causal  association  for  reproductive  and 
developmental  effects  including 
respiratory-related  infant  mortality,  and 
cancer,  mutagenicity,  and  genotoxicity 
and  long-term  exposure  to  PM2.5.'*® 

For  PMio-2.5.  the  ISA  concludes  that 
the  current  evidence  is  suggestive  of  a 
causal  relationship  between  short-term 
exposures  and  premature  mortality, 
cardiovascular  effects,  and  respiratory 
effects.  Data  are  inadequate  to  draw 
conclusions  regarding  the  health  effects 
associated  with  long-term  exposure  to 
PM|0-2.5'^^ 

For  ultrafine  particles,  the  ISA 
concludes  that  there  is  suggestive 
evidence  of  a  causal  relationship 
between  short-term  exposures  and 
cardiovascular  effects,  such  as  changes 


♦♦  U.S.  EPA.  (2009).  Integrated  Science 
Assessment  for  Particulate  Matter  (Final  Report). 
U.S.  Environmental  Protection  Agency. 

Washington,  DC.  EPA/600/R-08/139F.  Section 
2.3. 1.1. 

U.S.  EPA.  (2009).  Integrated  Science 
Assessment  for  Particulate  Matter  (Final  Report). 
U.S.  Environmental  Protection  Agency. 

Washington.  IX:,  EPA/600/R-08/139F.  page  2-12, 
Sections  7. 3. 1.1  and  7. 3. 2.1. 

U.S.  EPA.  (2009).  Integrated  Science 
Assessment  for  Particulate  Matter  (Final  Report). 
U.S.  Environmental  Protection  Agency, 

Washington,  DC,  EPA/600/R-08/139F.  Section 
2.3.2. 

U.S.  EPA.  (2009).  Integrated  Science 
Assessment  for  Particulate  Matter  (Final  Report). 
U.S.  Environmental  Protection  Agency, 

Washington.  EK],  EPA/600/R-08/139F.  Section  2.3.4 
and  Table  2-6. 


in  heart  rhythm  and  blood  vessel 
function.  It  also  concludes  that  there  is 
suggestive  evidence  of  association 
between  short-term  exposure  to 
ultrafine  particles  and  respiratory 
effects.  Data  are  inadequate  to  draw 
conclusions  regarding  the  health  effects 
associated  with  long-term  exposure  to 
ultrafine  particles.^® 

c.  Current  and  Projected  PM2.5  Levels 
There  are  many  areas  of  the  country 
that  are  currently  in  nonattainment  for 
the  annual  and  24-hour  PM2.5  NAAQS. 
Our  modeling  without  the  proposed 
Tier  3  controls  projects  that  in  the  future 
we  will  continue  to  have  many  areas 
that  will  have  ambient  PM2,5 
concentrations  above  the  level  of  the 
NAAQS  (see  Section  III.C.2).  States  will 
need  to  meet  the  24-hour  standard  in 
the  2015-2019  timeframe  and  the 
annual  standard  in  the  2021-2025 
timeframe.  The  emission  reductions  and 
improvements  in  ambient  PM2.5  from 
this  proposed  rule,  which  would  take 
effect  starting  in  2017,  would  be  helpful 
to  states  as  they  work  to  attain  and 
maintain  the  PM2.5  NAAQS. 

There  are  two  NAAQS  for  PM2.5:  an 
annual  standard  (12  micrograms  per 
cubic  meter  (pg/m®))  and  a  24-hour 
standard  (35  pg/m®).  The  most  recent 
revisions  to  these  standards  were  in 
1997,  2006  and  in  December  2012.  The 
December  2012  rule  revised  the  level  of 
the  annual  PM2..5  standard  from  15  pg/ 
m®  to  12  pg/m®."*® 

In  2005  EPA  designated 
nonattainment  areas  for  the  1997  PM2.5 
NAAQS.®”  As  of  December  14,  2012, 
over  91  million  people  lived  in  the  35 
areas  that  are  designated  as 
nonattainment  for  the  1997  PM2.5 
NAAQS.  These  PM2.5  nonattainment 
areas  are  comprised  of  191  full  or  partial 
counties.  On  October  8,  2009,  the  EPA 
issued  final  nonattainment  area 
designations  for  the  2006  24-hour  PM2.5 
NAAQS.®*  These  designations  include 
32  areas  composed  of  121  full  or  partial 
counties  with  a  population  of  over  70 
million.  In  total,  there  are  50  PM2  5 
nonattainment  areas  with  a  population 
of  over  105  million  people.®^ 


U.S.  EPA.  (2009).  Integrated  Science 
Assessment  for  Particulate  Matter  (Final  Report). 
U.S.  Environmental  Protection  Agency. 

Washington,  DC,  EPA/600/R-08/139F.  Section  2.3.5 
and  Table  2-6. 

■‘“U.S.  EPA  (2012).  National  Ambient  Air  Quality 
Standards  for  Particulate  Matter,  http:// 
www.epa.gov/PM/2012/finalrule.pdf. 

5070  FR  19844  (April  14,  2005). 

S'  74  FR  58688  (November  13,  2009). 

Data  come  from  Summary  Nonattainment  Area 
Population  Exposure  Report,  current  as  of 
December  14,  2012  at;  http://www.epa.gov/oar/ 
oaqps/greenbk/popexp.html  and  contained  in 
Docket  EPA-HQ-OAR-2011-0135. 


States  with  PM2,5  nonattainment  areas 
will  be  required  to  take  action  to  bring 
those  areas  into  attainment  in  the  future. 
Most  1997  PM2.5  nonattainment  areas 
are  required  to  attain  the  1997  PM2,.s 
NAAQS  in  the  2010  to  2015  time  frame 
and  then  required  to  maintain  the  1997 
PM2.5  NAAQS  thereafter.®®  The  2006  24- 
hour  PM2.5  nonattainment  areas  will  be 
required  to  attain  the  2006  24-hour 
PM2,5'NAAQS  in  the  2014  to  2019  time 
frame  and  then  be  required  to  maintain 
the  2006  24-hour  PM2.5  NAAQS 
thereafter.®'*  The  2012  PM2.5 
nonattainment  areas  will  likely  be 
required  to  attain  the  2012  PM2.5 
NAAQS  in  the  2020  to  2025  time  frame, 
depending  on  the  severity  of  an  area’s 
fine  particle  pollution  problems  and  the 
availability  of  pollution  controls.  The 
standards  proposed  here  begin  taking 
effect  in  2017. 

EPA  has  already  adopted  many 
mobile  source  emission  control 
programs  that  are  expected  to  reduce 
ambient  PM  levels.  As  a  result  of  these 
and  other  federal,  state  and  local 
programs,  the  number  of  areas  that  fail 
to  meet  the  PM2..S  NAAQS  in  the  future 
is  expected  to  decrease.  However,  even 
with  the  implementation  of  all  current 
state  and  federal  regulations,  there  are 
projected  to  be  counties  violating  the 
PM2.5  NAAQS  well  into  the  future.  Thus 
additional  federal  control  programs, 
such  as  Tier  3,  can  assist  areas  with 
attainment  dates  in  2017  and  beyond  in 
attaining  the  NAAQS  as  expeditiously 
as  practicable  and  may  relieve  areas 
with  already  stringent  local  regulations 
from  some  of  the  burden  associated  with 
adopting  additional  local  controls. 

3.  Nitrogen  Oxides  and  Sulfur  Oxides 
a.  Background 

Nitrogen  dioxide  (NO2)  is  a  member  of 
the  NOx  family  of  gases.  Most  NO2  is 
formed  in  the  air  through  the  oxidation 
of  nitric  oxide  (NO)  emitted  when  fuel 
is  burned  at  a  high  temperature.  Sulfur 
dioxide  (SO2),  a  member  of  the  sulfur 
oxide  (SOx)  family  of  gases,  is  formed 
from  burning  fuels  containing  sulfur 
(e.g.,  coal  or  oil  derived),  extracting 
gasoline  from  oil,  or  extracting  metals 
from  ore. 

SO2  and  NO2  and  their  gas  phase 
oxidation  products  can  dissolve  in 
water  droplets  and  further  oxidize  to 
form  sulfuric  and  nitric  acid  which  react 
with  ammonia  to  form  sulfates  and 


^-'U.S.  EPA.  (2007).  PM2  5  National  Ambient  Air 
Quality  Standard  Implementation  Rule  (Final). 
Washington,  DC:  U.S.  EPA.  72  FR  20586,  April  25, 
2007. 

^■‘U.S.  EPA.  (2011).  PM  Standards  Revision — 
2006:  Timeline.  Available  at  http://www.epa.gov/ 
PM/naaqsrev2006.htmlittimeline.  Accessed 
December  31,  2011. 
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nitrates,  both  of  which  are  important 
components  of  ambient  PM.  The  health 
effects  of  ambient  PM  are  discussed  in 
Section  II.B.2.b  of  this  preamble.  NOx 
and  VOC  are  the  two  major  precursors 
of  ozone.  The  health  effects  of  ozone  are 
covered  in  Section  II.B.2.1.b. 

b.  Health  Effects  of  NO2 

Information  on  the  health  effects  of 
NO2  can  be  found  in  the  EPA  Integrated 
Science  Assessment  (ISA)  for  Nitrogen 
Oxides.5®  The  EPA  has  concluded  that 
the  findings  of  epidemiologic, 
controlled  human  exposure,  and  animal 
toxicological  studies  provide  evidence 
that  is  sufficient  to  infer  a  likely  causal 
relationship  between  respiratory  effects 
and  short-term  NO2  exposure.  The  ISA 
concludes  that  the  strongest  evidence 
for  such  a  relationship  comes  from 
epidemiologic  studies  of  respiratory 
effects  including  symptoms,  emergency 
department  visits,  and  hospital 
admissions.  Based  on  both  short-  and 
long-term  studies,  the  ISA  concludes 
that  associations  of  NO2  with  respiratory 
health  effects  are  stronger  among  a 
number  of  groups;  these  include 
individuals  with  preexisting  pulmonary 
conditions  (e.g.,  asthma  or  COPD), 
children  and  older  adults.  The  ISA  also 
draws  two  broad  conclusions  regarding 
airway  responsiveness  following  NO2 
exposure.  First,  the  ISA  concludes  that 
NO2  exposure  may  enhance  the 
sensitivity  to  allergen-induced 
decrements  in  lung  function  and 
increase  the  allergen-induced  airway 
inflammatory  response  following  30- 
minute  exposures  of  asthmatics  to  NO2 
concentrations  as  low  as  0.26  ppm. 
Second,  exposure  to  NO2  has  been 
found  to  enhance  the  inherent 
responsiveness  of  the  airway  to 
subsequent  nonspecific  challenges  in 
controlled  human  exposure  studies  of 
asthmatic  subjects.  Small  but  significant 
increases  in  non-specific  airway 
hyperresponsiveness  were  reported 
following  1-hour  exposures  of 
asthmatics  to  0.1  ppm  NO2.  Enhanced 
airway  responsiveness  could  have 
important  clinical  implications  for 
asthmatics  since  transient  increases  in 
airway  responsiveness  following  NO2 
exposure  have  the  potential  to  increase 
symptoms  and  worsen  asthma  control. 
Together,  the  epidemiologic  and 
experimental  data  sets  form  a  plausible, 
consistent,  and  coherent  description  of 
a  relationship  between  NO2  exposures 
and  an  array  of  adverse  health  effects 


“  U.S.  EPA  (2008).  Integrated  Science 
Assessment  for  Oxides  of  Nitrogen — Health  Criteria 
(Final  Report).  EPA/600/R-08/071.  Washington, 
DC:  U.S.EPA. 


that  range  from  the  onset  of  respiratory^ 
symptoms  to  hospital  admission. 

Although  the  weight  of  evidence 
supporting  a  causal  relationship  is 
somewhat  less  certain  than  that 
associated  with  respiratory  morbidity, 
NO2  has  also  been  linked  to  other  health 
endpoints.  These  include  all-cause 
(nonaccidental)  mortality,  hospital 
admissions  or  emergency  department 
visits  for  cardiovascular  disease,  and 
decrements  in  lung  function  growth 
associated  with  chronic  exposure. 

c.  Health  Effects  of  SO2 

Information  on  the  health  effects  of  , 
SO2  can  be  found  in  the  EPA  Integrated 
Science  Assessment  for  Sulfur  Oxides. 
SO2  has  long  been  known  to  cause 
adverse  respiratory  health  effects, 
particularly  among  individuals  with 
asthma.  Other  potentially  sensitive 
groups  include  children  and  the  elderly. 
During  periods  of  elevated  ventilation, 
asthmatics  may  experience  symptomatic 
bronchoconstriction  within  minutes  of 
exposure.  Following  an  extensive 
evaluation  of  health  evidence  from 
epidemiologic  and  laboratory  studies, 
the  EPA  has  concluded  that  there  is  a 
causal  relationship  between  respiratory 
health  effects  and  short-term  exposure 
to  SO2.  Separately,  based  on  an 
evaluation  of  the  epidemiologic 
evidence  of  associations  between  short¬ 
term  exposure  to  SO2  and  mortality,  the 
EPA  has  concluded  that  the  overall 
evidence  is  suggestive  of  a  causal 
relationship  between  short-term 
exposure  to  SO2  and  mortality. 

d.  Current  Levels  of  NO2 
Between  2003  and  2005,  national 

mean  concentrations  of  NO2  were  about 
15  parts  per  billion  (ppb)  for  averaging 
periods  ranging  from  a  day  to  a  year.^^ 
There  are  two  NAAQS  for  NO2:  an 
annual  standard  (53  ppb)  and  a  1-hour 
.standard  (100  ppb).  The  primary 
NAAQS  for  NO2  was  revised  in  January 
2010.  EPA  completed  area  designations 
in  January  2012  and  there  are  currently 
no  nonattainment  areas.  The 
designations  were  based  on  the  existing 
community-wide  monitoring  network. 
Once  the  expanded  network  of  NO2 
monitors  is  fully  deployed  and  three 
years  of  air  quality  data  have  been 
collected,  EPA  intends  to  redesignate 
areas,  as  appropriate,  based  on  the  air 


5®  U.S.  EPA.  (2008).  Integrated  Science 
Assessment  (ISA)  for  Sulfur  Oxides — Health 
Criteria  (Final  Report).  EPA/600/R-08/047F. 
Washington,  DC:  U.S.  Environmental  Protection 
Agency. 

®^U.S.  EPA.  (2010).  Final  Regulatory  Impact 
Analysis  (RIA)  for  the  NO2  National  Ambient  Air 
Quality  Standards  (NAAQS).  http://www.epa.gov/ 
ttn/ecas/regdata/RIAs/ 
FinalN02RIAfuUdocument.pdf. 


quality  data  from  the  new  monitoring 
network.58 

4.  Carbon  Monoxide 

Carbon  monoxide  (CO)  is  a  colorless, 
odorless  gas  emitted  from  combustion 
processes.  Nationally  and,  particularly 
in  urban  areas,  the  majority  of  CO 
emissions  to  ambient  air  come  from 
mobile  sources. 

a.  Health  Effects  of  Carbon  Monoxide 

Information  on  the  health  effects  of 
CO  can  be  found  in  the  EPA  Integrated 
Science  Assessment  (ISA)  for  Carbon 
Monoxide.®o  The  ISA  concludes  that 
ambient  concentrations  of  CO  are 
associated  with  a  number  of  adverse 
health  effects.®^  This  section  provides  a 
summary  of  the  health  effects  associated 
with  exposure  to  ambient 
concentrations  of  CO.®^ 

Human  clinical  studies  of  subjects 
with  coronary  artery  disease  show  a 
decrease  in  the  time  to  onset  of  exercise- 
induced  angina  (chest  pain)  and 
electrocardiogram  changes  following  CO 
exposure.  In  addition,  epidemiologic 
studies  show  associations  between 
short-term  CO  exposure  and 
cardiovascular  morbidity,  particularly 
increased  emergency  room  visits  and 
hospital  admissions  for  coronary  heart 
disease  (including  ischemic  heart 
disease,  myocardial  infarction,  and 
angina).  Some  epidemiologic  evidence 
is  also  available  for  increased  hospital 
admissions  and  emergency  room  visits 
for  congestive  heart  failure  and 
cardiovascular  disease  as  a  whole.  The 
ISA  concludes  that  a  causal  relationship 
is  likely  to  exist  between  short-term 
exposures  to  CO  and  cardiovascular 


®®U.S.  EPA.  (2012).  Fact  Sheet — Air  Quality 
Designations  for  the  2010  Primary  Nitrogen  Dioxide 
(NO2)  National  Ambient  Air  Quality  Standards. 
http://www.epa.gov/airquality/nitrogenoxides/ 
designations/ pdf  s/20 1201 20FS.pdf. 

®®U.S.  Environmental  Protection  Agency  (2013). 
Revision  to  Ambient  Nitrogen  Dioxide  Monitoring 
Requirements.  March  7,  2013.  http://www.epa.gov/ 
airquality/nitrogenoxides/pdfs/20130307fr.pdf. 

"“U.S.  EPA,  (2010).  Integrated  Science 
Assessment  for  Carbon  Monoxide  (Final  Report). 
U.S.  Environmental  Protection  Agency, 

Washington,  DC,  EPA/600/R-09/019F,  2010. 
Available  at  http://cfpuh.epa.gov/ncea/cfm/ 
recordispIay.cfm?deid=218686. 

The  ISA  evaluates  the  health  evidence 
associated  with  different  health  effects,  assigning 
one  of  five  “weight  of  evidence”  determinations: 
causal  relationship,  likely  to  be  a  causal 
relationship,  suggestive  of  a  causal  relationship, 
inadequate  to  infer  a  causal  relationship,  and  not 
likely  to  be  a  causal  relationship.  For  definitions  of 
these  levels  of  evidence,  please  refer  to  Section  1.6 
erf  the  ISA. 

62  Personal  exposure  includes  contributions  from 
many  sources,  and  in  many  different  environments. 
Total  personal  exposure  to  CO  includes  both 
ambient  and  nonambient  components;  and  both 
components  may  contribute  to  adverse  health 
effects. 
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morbidity.  It  also  concludes  that 
available  data  are  inadequate  to 
conclude  that  a  causal  relationship 
exists  between  long-term  exposures  to 
CO  and  cardiovascular  morbidity. 

Animal  studies  show  various 
neurological  effects  with  in-utero  CO 
exposure.  Controlled  human  exposure 
studies  report  inconsistent  neural  and 
behavioral  effects  following  low-level 
CO  exposures.  The  ISA  concludes  the 
evidence  is  suggestive  of  a  causal 
relationship  with  both  short-  and  long¬ 
term  exposure  to  CO  and  central 
nervous  system  effects. 

A  number  of  epidemiologic  and 
animal  toxicological  studies  cited  in  the 
ISA  have  evaluated  associations 
between  CO  exposure  and  birth 
outcomes. such  as  preterm  birth  or 
cardiac  birth  defects.  The  epidemiologic 
studies  provide  limited  evidence  of  a 
CO-induced  effect  on  preterm  births  and 
birth  defects,  with  weak  evidence  for  a 
decrease  in  birth  weight.  Animal 
toxicological  studies  have  found 
associations  between  perinatal  CO 
exposure  and  decrements  in  birth 
weight,  as  well  as  other  developmental 
outcomes.  The  ISA  concludes  these 
studies  are  suggestive  of  a  causal 
relationship  between  long-term 
exposures  to  CO  and  developmental 
effects  and  birth  outcomes. 

Epidemiologic  studies  provide 
evidence  of  effects  on  respiratory 
morbidity  such  as  changes  in 
pulmonary  function,  respiratory 
symptoms,  and  hospital  admissions 
associated  with  ambient  CO 
concentrations.  A  limited  number  of 
epidemiologic  studies  considered 
copollutants  such  as  ozone,  SO2,  and 
PM  in  two-pollutant  models  and  found 
that  CO  risk  estimates  were  generally 
robust,  although  this  limited  evidence 
makes  it  difficult  to  disentangle  effects 
attributed  to  CO  itself  from  those  of  the 
larger  complex  air  pollution  mixture. 
Controlled  human  exposure  studies 
have  not  extensively  evaluated  the  effect 
of  CO  on  respiratory  morbidity.  Animal 
studies  at  levels  of  50—100  ppm  CO 
show  preliminary  evidence  of  altered 
pulmonary  vascular  remodeling  and 
oxidative  injury.  The  ISA  concludes  that 
the  evidence  is  suggestive  of  a  causal 
relationship  between  short-term  CO 
exposure  and  respiratory  morbidity,  and 
inadequate  to  conclude  that  a  causal 
relationship  exists  between  long-term 
exposure  and  respiratory  morbidity. 

Finally,  the  ISA  concludes  that  the 
epidemiologic  evidence  is  suggestive  of 
a  causal  relationship  between  short-term 
exposures  to  CO  and  mortality. 
Epidemiologic  studies  provide  evidence 
of  an  association  between  short-term 
exposure  to  CO  and  mortality,  but 


limited  evidence  is  available  to  evaluate 
cause-specific  mortality  outcomes 
associated  with  CO  exposure.  In 
addition,  the  attenuation  of  CO  risk 
estimates  which  was  often  observed  in 
copollutant  models  contributes  to  the 
uncertainty  as  to  whether  CO  is  acting 
alone  or  as  an  indicator  for  other 
combustion-related  pollutants.  The  ISA 
also  concludes  that  there  is  not  likely  to 
be  a  causal  relationship  between 
relevant  long-term  exposures  to  CO  and 
mortality. 

5.  Mobile  Source  Air  Toxics 

Light-duty  vehicle  emissions 
contribute  to  ambient  levels  of  air  toxics 
known  or  suspected  as  human  or  animal 
carcinogens,  or  that  have  noncancer 
health  effects.  The  population 
experiences  an  elevated  risk  of  cancer 
and  other  noncancer  health  effects  from 
exposure  to  the  class  of  pollutants 
known  collectively  as  “air  toxics.” 

These  compounds  include,  but  are  not 
limited  to,  benzene,  1,3-butadiene, 
formaldehyde,  acetaldehyde,  acrolein, 
polycyclic  organic  matter,  and 
naphthalene.  These  compounds  were 
identified  as  national  or  regional  risk 
drivers  or  contributors  in  the  2005 
National-scale  Air  Toxics  Assessment 
and  have  significant  inventory 
contributions  from  mobile  sources.®"* 

a.  Health  Effects  of  Air  Toxics 
i.  Benzene 

The  EPA’s  IRIS  database  lists  benzene 
as  a  known  human  carcinogen  (causing 
leukemia)  by  all  routes  of  exposure,  and 
concludes  that  exposure  is  associated 
with  additional  health  effects,  including 
genetic  changes  in  both  humans  and 
animals  and  increased  proliferation  of 
bone  marrow  cells  in  mice.®-*' ®®  EPA 
states  in  its  IRIS  database  that  data 
indicate  a  causal  relationship  between 
benzene  exposure  and  acute 
lymphocytic  leukemia  and  suggest  a 


®^U.S.  EPA.  (2011)  Summary  of  Results  for  the 
2005  National-Scale  Assessment,  www.epa.gov/ttn/ 
atw/nata20O5/O5pdf/sum_resuIts.pdf. 

*'^U.S.  EPA  (2011)  2005  National-Scale  Air 
Toxics  Assessment,  http://www.epa.gov/ttn/atw/ 
nata2005. 

®SU.S.  EPA.  (2000).  Integrated  Risk  Information 
System  File  for  Benzene.  This  material  is  available 
electronically  at:  http://www.epa.gov/ins/subst/ 
0276.htm. 

International  Agency  for  Research  on  Cancer, 
lARC  monographs  on  the  evaluation  of  carcinogenic 
risk  of  chemicals  to  humans.  Volume  29,  Some 
industrial  chemicals  and  dyestuffs,  International 
Agency  for  Research  on  Cancer,  World  Health 
Organization,  Lyon,  France  1982. 

Irons,  R.D.;  Stillman,  W.S.;  Colagiovanni,  D.B.; 
Henry,  V.A.  (1992).  Synergistic  action  of  the 
benzene  metabolite  hydroquinone  on  myelopoietic 
stimulating  activity  of  granulocyte/macrophage 
colony-stimulating  factor  in  vitro,  Proc.  Natl.  Acad. 
Sci.  89:3691-3695. 


relationship  between  benzene  exposure 
and  chronic  non-lymphocytic  leukemia 
and  chronic  lymphocytic  leukemia. 

EPA’s  IRIS  documentation  for  benzene 
also  lists  a  range  of  2.2  x  10“®  to  7.8  x 
10~®  as  the  unit  risk  estimate  (URE)  for 
benzene.®®®^  The  International  Agency 
for  Research  on  Carcinogens  (lARC)  has 
determined  that  benzene  is  a  human 
carcinogen  and  the  U.S.  Department  of 
Health  and  Human  Services  (DHHS)  has 
characterized  benzene  as  a  known 
human  carcinogen.^®''' 

A  number  of  adverse  noncancer 
health  effects  including  blood  disorders, 
such  as  preleukemia  and  aplastic 
anemia,  have  also  been  associated  with 
long-term  exposure  to  benzene.''-  The 
most  sensitive  noncancer  effect 
observed  in  humans,  based  on  current 
data,  is  the  depression  of  the  absolute 
lymphocyte  count  in  blood.'* EPA’s 
inhalation  reference  concentration  (RfC) 
for  benzene  is  30  pg/m^.  The  RfC  is 
based  on  suppressed  absolute 
lymphocyte  counts  seen  in  humans 
under  occupational  exposure 
conditions.  In  addition,  recent  work, 
including  studies  sponsored  by  the 
Health  Effects  Institute  (HEI),  provides 
evidence  that  biochemical  responses  are 
occurring  at  lower  levels  of  benzene 
exposure  than  previously 
known.'®  "  EPA’s  IRIS  program  has 


A  unit  risk  estimate  is  defined  as  the  increase 
in  the  lifetime  risk  of  an  individual  who  is  exposed 
for  a  lifetime  to  1  |ig/m3  benzene  in  air. 

'^“U.S.  EPA.  (2000).  Integrated  Risk  Information 
System  File  for  Benzene.  This  material  is  available 
electronically  at:  http://www.epa.gov/ms/subst/ 
0276.htm. 

'"International  Agency  for  Research  on  Cancer 
(lARO).  (1987).  Monographs  on  *he  evaluation  of 
carcinogenic  risk  of  chemicals  to  humans.  Volume 
29,  Supplement  7,  Some  industrial  chemicals  and 
dyestuffs.  World  Health  Organization.  Lyon,  France. 

U.S.  Department  of  Health  and  Human  Services 
National  Toxicology  Program.  (2011).  12th  Report 
on  Carcinogens.  Available  at: 

http://ntp.niehs.nih.gov/?objectid=03C9AF75-ElBF- 
FF40-DBA9EC0928DF8B 1 5. 

"  Aksoy,  M.  (1989).  Hematotoxicity  and 
carcinogenicity  of  benzene.  Environ.  Health 
Perspect.  82:  193-197. 

'^Goldstein,  B.D.  (1988).  Benzene  toxicity. 
Occupational  medicine.  State  of  the  Art  Reviews.  3: 
541-554. 

'♦Rothman,  N.,  G.L.  Li,  M.  Dosemeci,  W.E. 
Bechtold,  G.E.  Marti,  Y.Z.  Wang.  M.  Linet,  L.Q.  Xi, 
W.  Lu,  M.T.  Smith,  N.  Titenko  Holland,  L.P.  Zhang, 
W.  Blot.  S.N.  Yin,  and  R.B.  Hayes.  (1996). 
Hematotoxicity  among  Chinese  workers  heavily 
exposed  to  benzene.  Am.  ).  Ind.  Med.  29:  236-246. 

'*U.S.  EPA.  (2002).  Toxicological  Review  of 
Benzene  (Noncancer  Effects).  Environmental 
Protection  Agency,  Integrated  Risk  Information 
System  (IRIS).  Research  and  Development,  National 
Center  for  Environmental  Assessment,  Washington 
DC.  This  material  is  available  electronically  at 
http://www.epa.gov/iris/subst/0276.htni. 

'»Qu.  O.;  Shore,  R.;  Li.  G.;  Jin,  X.;  Chen.  C.L.: 
Cohen.  B.;  Melikian,  A.;  Eastmond,  D.;  Rappaport. 
S.;  Li,  H.;  Rupa,  D.;  Suramaya.  R.;  Songnian,  W.; 
Huifant,  Y.;  Meng,  M.;  Winnik,  M.;  Kwok,  E.;  Li,  Y.; 

Continued 


29834 


Federal  Register / Vol.  78,  No.  98/Tuesday,  May  21,  2013 /Proposed  Rules 


not  yet  evaluated  these  new  data.  EPA 
does  not  currently  have  an  acute 
reference  concentration  for  benzene. 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  Minimal  Risk 
Level  (MRL)  for  acute  exposure  to 
benzene  is  29  pg/m^  for  1-14  days 
exposure.**®*' 

ii.  Formaldehyde 

In  1991,  EPA  concluded  that 
formaldehyde  is  a  carcinogen  based  on 
nasal  tumors  in  animal  bioassays. An 
Inhalation  Unit  Risk  for  cancer  and  a 
Reference  Dose  for  oral  noncancer 
effects  were  developed  by  the  Agency 
and  posted  on  the  Integrated  Risk 
Information  System  (IRIS)  database. 
Since  that  time,  the  National  Toxicology 
Program  (NTP)  and  International 
Agency  for  Research  on  Cancer  (lARC) 
have  concluded  that  formaldehyde  is  a 
known  human  carcinogen.*'*  *“*  *5 

The  conclusions  by  lARC  and  NTP 
reflect  the  results  of  epidemiologic 
research  published  since  1991  in 
combination  with  previous  animal, 
human  and  mechanistic  evidence. 
Research  conducted  by  the  National 
Cancer  Institute  reported  an  increased 
risk  of  nasopharyngeal  cancer  and 
specific  lymphohematopoietic 
malignancies  among  workers  exposed  to 
formaldehyde.*®  *'^  **  A  National 
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A  minimal  risk  level  (MRL)  is  defined  as  an 
estimate  of  the  daily  human  exposure  to  a 
hazardous  substance  that  is  likely  to  be  without 
appreciable  risk  of  adverse  noncancer  health  effects 
over  a  specified  duration  of  exposure. 

EPA.  Integrated  Risk  Information  System. 
Formaldehyde  (CASRN  50-00-0)  http:// 
www.epa.gov/iris/subst/04 1 9/htm. 

National  Toxicology  Program,  U.S.  Department 
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Institute  of  Occupational  Safety  and 
Health  study  of  garment  workers  also 
reported  increased  risk  of  death  due  to 
leukemia  among  workers  exposed  to 
formaldehyde.®®  Extended  follow-up  of 
a  cohort  of  British  chemical  workers  did 
not  report  evidence  of  an  increase  in 
nasopharyngeal  or 
lymphohematopoietic  cancers,  but  a 
continuing  statistically  significant 
excess  in  lung  cancers  was  reported.®® 
Finally,  a  study  of  embalmers  reported 
formaldehyde  exposures  to  be 
associated  with  an  increased  risk  of 
myeloid  leukemia  but  not  brain 
cancer.®^ 

Health  effects  of  formaldehyde  in 
addition  to  cancer  were  reviewed  by  the 
Agency  for  Toxics  Substances  and 
Disease  Registry  in  1999  ®2  and 
supplemented  in  2010,®®  and  by  the 
World  Health  Organization.®^  These 
organizations  reviewed  the  literature 
concerning  effects  on  the  eyes  and 
respiratory  system,  the  primary  point  of 
contact  for  inhaled  formaldehyde, 
including  sensory  irritation  of  eyes  and 
respiratory  tract,  pulmonary  function, 
nasal  histopathology,  and  immune 
system  effects.  In  addition,  research  on 
reproductive  and  developmental  effects 
and  neurological  effects  were  discussed. 

EPA  released  a  draft  Toxicological 
Review  of  Formaldehyde — Inhalation 
Assessment  through  the  IRIS  program 
for  peer  review  by  the  National  Research 
Council  (NRC)  and  public  comment  in 
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“■*  IPCS.  2002.  Concise  International  Chemical 
Assessment  Document  40.  Formaldehyde.  World 
Health  Organization. 


June.  2010.®®  The  draft  assessment 
reviewed  more  recent  research  from 
animal  and  human  studies  on  cancer 
and  other  health  effects.  The  NRC 
released  their  review  report  in  April 
2011.®®  The  EPA  is  currently  revising 
the  draft  assessment  in  response  to  this 
review. 

iii.  Acetaldehyde 

Acetaldehyde  is  classified  in  EPA’s 
IRIS  database  as  a  probable  human 
carcinogen,  based  on  nasal  tumors  in 
rats,  and  is  considered  toxic  by  the 
inhalation,  oral,  and  intravenous 
routes. ®7  The  URE  in  IRIS  for 
acetaldehyde  is  2.2  x  10 per  pg/m®.®® 
Acetaldehyde  is  reasonably  anticipated 
to  be  a  human  carcinogen  by  the  U.S. 
DHHS  in  the  12th  Report  on 
Carcinogens  and  is  classified  as  jDossibly 
carcinogenic  to  humans  (Group  2B)  by 
the  I  ARC.®®  '®®  EPA  is  currently 
conducting  a  reassessment  of  cancer  risk 
from  inhalation  exposure  to 
acetaldehyde. 

The  primary  noncancer  effects  of 
exposure  to  acetaldehyde  vapors 
include  irritation  of  the  eyes,  skin,  and 
respiratory  tract. ^®'  In  short-term  (4 
week)  rat  studies,  degeneration  of 
olfactory  epithelium  was  observed  at 
various  concentration  levels  of 
acetaldehyde  exposure.'®®  '®®  Data  from 
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these  studies  were  used  by  EPA  to 
develop  an  inhalation  reference 
concentration  of  9  pg/m^.  Some 
asthmatics  have  been  shown  to  be  a 
sensitive  subpopulation  to  decrements 
ill  functional  expiratory  volume  (FEVT 
test)  and  bronchoconstriction  upon 
acetaldehyde  inhalation. 1”“*  The  agency 
is  currently  conducting  a  reassessment 
of  the  health  hazards  from  inhalation  . 
exposure  to  acetaldehyde. 

iv.  Acrolein 

EPA  most  recently  evaluated  the 
toxicological  and  health  effects 
literature  related  to  acrolein  in  2003  and 
concluded  that  the  human  carcinogenic 
potential  of  acrolein  could  not  be 
determined  because  the  available  data 
were  inadequate.  No  information  was 
available  on  the  carcinogenic  effects  of 
acrolein  in  humans  and  the  animal  data 
provided  inadequate  evidence  of 
carcinogenicity.  The  I  ARC 
determined  in  1995  that  acrolein  was 
not  classifiable  as  to  its  carcinogenicity 
in  humans. 

Lesions  to  the  lungs  and  upper 
respiratory  tract  of  rats,  rabbits,  and 
hamsters  have  been  observed  after 
subchronic  exposure  to  acrolein. The 
Agency  has  developed  an  RfC  for 
acrolein  of  0.02  pg/m^  and  an  RfD  of  0.5 
pg/kg-day.^°®  EPA  is  considering 
updating  the  acrolein  assessment  with 
data  that  have  become  available  since 
the  2003  assessment  was  completed. 

Acrolein  is  extremely  acrid  and 
irritating  to  humans  when  inhaled,  with 

Assessment,  Washington,  DC.  This  material  is 
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subst/0364.htm. 

Appleman,  L.M.,  R.A.  Woutersen,  and  V.J. 
Feron.  (1982).  Inhalation  toxicity  of  acetaldehyde  in 
rats.  I.  Acute  and  subacute  studies.  Toxicology.  23: 
293-297. 

icMMyou,  S.;  Fujimura,  M.;  Nishi  K.;  Ohka,  T.; 
and  Matsuda,  T.  (1993)  Aerosolized  acetaldehyde 
induces  histamine-mediated  bronchoconstriction  in 
asthmatics.  Am.  Rev.  Respir.  Dis.  148(4  Pt  1):  940- 
943. 

’o^U.S.  EPA.  (2003).  Integrated  Risk  Information 
System  File  of  Acrolein.  Research  and 
Development,  National  Center  for  Environmental 
Assessment,  Washington,  DC.  This  material  is 
available  at  http://www.epa.gov/iris/subst/ 
0364.htm. 

’o®  International  Agency  for  Research  on  Cancer 
(lARC).  (1995).  Monographs  on  the  evaluation  of 
carcinogenic  risk  of  chemicals  to  hi^nans.  Volume 
63.  Dry  cleaning,- some  chlorinated  solvents  and 
other  industrial  chemicals.  World  Health 
Organization,  Lyon,  France. 

’®^U.S.  EPA.  (2003).  Integrated  Risk  Information 
System  File  of  Acrolein.  Office  of  Research  and 
Development,  National  Center  for  Environmental 
Assessment,  Washington,  DC.  This  material  is 
available  at  http://www.epa.gov/iris/subst/ 
0364.htm. 

'®®U.S.  EPA.  (2003).  Integrated  Risk  Information 
System  File  of  Acrolein.  Office  of  Research  and 
Development,  National  Center  for  Environmental 
Assessment,  Washington,  DC.  This  material  is 
available  at  http://www.epa.gov/iris/subst/ 
0364.htni. 


acute  exposure  resulting  in  upper 
respiratory  tract  irritation,  mucus 
hypersecretion  and  congestion.  The 
intense  irritancy  of  this  carbonyl  has 
been  demonstrated  during  controlled 
tests  in  human  subjects,  who  suffer 
intolerable  eye  and  nasal  mucosal 
sensory  reactions  within  minutes  of 
exposure.^"®  These  data  and  additional 
studies  regarding  acute  effects  of  human 
exposure  to  acrolein  are  summarized  in 
EPA’s  2003  IRIS  Human  Health 
Assessment  for  acrolein. Studies  in 
humans  indicate  that  levels  as  low  as 
0.09  ppm  (0.21  mg/m^)  for  five  minutes 
may  elicit  subjective  complaints  of  eye 
irritation  with  increasing  concentrations 
leading  to  more  extensive  eye,  nose  and 
respiratory  symptoms.  Acute  exposures 
in  animal  studies  report  bronchial 
hyper-responsiveness.  Based  on  animal 
data  (more  pronounced  respiratory 
irritancy  in  mice  with  allergic  airway 
disease  in  comparison  to  non-diseased 
mice^i^)  and  demonstration  of  similar 
effects  in  humans  (e.g.,  reduction  in 
respiratory  rate),  individuals  with 
compromised  respiratory  function  (e.g., 
emphysema,  asthma)  are  expected  to  be 
at  increased  risk  of  developing  adverse 
responses  to  strong  respiratory  irritants 
such  as  acrolein.  EPA  does  not  currently 
have  an  acute  reference  concentration 
for  acrolein.  The  available  health  effect 
reference  values  for  acrolein  have  been 
summarized  by  EPA  and  include  an 
ATSDR  MRL  for  acute  exposure  to 
acrolein  of  7  pg/m^  for  1-14  days 
exposure;  and  Reference  Exposure  Level 
(REL)  values  from  the  California  Office 
of  Environmental  Health  Hazard 
Assessment  (OEHHA)  for  one-hour  and 
8-hour  exposures  of  2.5  pg/m^  and  0.7 

pg/m3,  respectively.^^2 
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V.  1,3-Butadiene 

EPA  has  characterized  1,3-butadiene 
as  carcinogenic  to  humans  by 
inhalation.  "3  '  '•»  The  I  ARC  has 
determined  that  1,3-butadiene  is  a 
human  carcinogen  and  the  U.S.  DHHS 
has  characterized  1,3-butadiene  as  a 
known  human  carcinogen."*'  "6  in 
There  are  numerous  studies  consistently 
demonstrating  that  1,3-butadiene  is 
metabolized  into  genotoxic  metabolites 
by  experimental  animals  and  humans. 
The  specific  mechanisms  of  1,3- 
butadiene-induced  carcinogenesis  are 
unknown:  however,  the  scientific 
evidence  strongly  suggests  that  the 
carcinogenic  effects  are  mediated  by 
genotoxic  metabolites.  Animal  data 
suggest  that  females  may  be  more 
sensitive  than  males  for  cancer  effects 
associated  with  1,3-butadiene  exposure: 
there  are  insufficient  data  in  humans 
from  which  to  draw  conclusions  about 
sensitive  subpopulations.  The  URE  for 
1,3-butadiene  is  3  x  10~-‘'  per  pg/m^.'i” 
1,3-butadiene  also  causes  a  variety  of 
reproductive  and  developmental  effects 
in  mice:  no  human  data  on  these  effects 
are  available.  The  most  sensitive  effect 
was  ovarian  atrophy  observed  in  a 
lifetime  bioassay  of  female  mice.^i^ 
Based  on  this  critical  effect  and  the 
benchmark  concentration  methodology, 
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an  RfC  for  chronic  health  effects  was 
calculated  at  0.9  ppb  (approximately  2 
pg/m3). 

vi.  Ethanol 

EPA  is  planning  to  develop  an 
assessment  of  the  health  effects  of 
exposure  to  ethanol,  a  compound  which 
is  not  currently  listed  on  EPA’s  IRIS 
database.  Extensive  health  effects  data 
are  available  for  ingestion  of  ethanol, 
while  data  on  inhalation  exposure 
effects  are  sparse.  In  developing  the 
assessment,  EPA  is  evaluating 
pharmacokinetic  models  as  a  means  of 
extrapolating  across  species  (animal  to 
human)  and  across  exposure  routes  (oral 
to  inhalation)  to  better  characterize  the 
health  hazards  and  dose-response 
"  relationships  for  low  levels  of  ethanol 
exposure  in  the  environment. 

vii.  Polycyclic  Organic  Matter 

The  term  polycyclic  organic  matter 
(POM)  defines  a  broad  class  of 
compounds  that  includes  the  polycyclic 
aromatic  hydrocarbon  compounds 
(PAHs).  One  of  these  compounds, 
naphthalene,  is  discussed  separately 
below.  POM  compounds  are  formed 
primarily  from  combustion  and  are 
present  in  the  atmosphere  in  gas  and 
particulate  form.  Cancer  is  the  major 
concern  from  exposure  to  POM. 
Epidemiologic  studies  have  reported  an 
increase  in  lung  cancer  in  humans 
exposed  to  diesel  exhaust,  coke  oven 
emissions,  roofing  tar  emissions,  and 
cigarette  smoke;  all  of  these  mixtures 
contain  POM  compounds, '^o  121  Animal 
studies  have  reported  respiratory  tract 
tumors  from  inhalation  exposure  to 
benzo[a]pyrene  and  alimentary  tract  and 
liver  tumors  from  oral  exposure  to 

benzo[a]pyrene.^22  1997  EPA 

classified  seven  PAHs  (benzo[a]pyrene, 
benz[a]anthracene,  chrysene, 
benzo  [b]  fluoranthene , 
benzo(k]fluoranthene, 
dibenz[a,h]anthracene,  and  • 
indeno[l,2,3-cd]pyrene)  as  Group  B2, 

probable  human  carcinogens.^^s  Since 

izo  Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR).  (1995).  Toxicological  profile  for 
Polycyclic  Aromatic  Hydrocarbons  (PAHs).  Atlanta, 
GA:  U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service.  Available 
electronically  at  http://w\vw. atsdr.cdc.gov/ 
TdxProfiIes/TP.asp?id=1228'tid=25. 

’21  U.S.  EPA  (2002).  Health  Assessment 
Document  for  Diesel  Engine  Exhaust.  EPA/600/8- 
90/057F  Office  of  Research  and  Development. 
Washington  DC.  http://cfpub.epa.gov/ncea/cfm/ 
recordisplay.cfm?deid=29060. 

’22  International  Agency  for  Research  on  Cancer 
(lARC).  (2012).  Monographs  on  the  Evaluation  of 
the  Carcinogenic  Risk  of  Chemicals  for  Humans, 
Chemical  Agents  and  Related  Occupations.  Vol. 
lOOF.  Lyon,  France. 

’22  U.S.  EPA  (1997).  Integrated  Risk  Information 
System  File  of  indeno(l,2,3-cd)pyrene.  Research 


that  time,  studies  have  found  that 
maternal  exposures  to  PAHs  in  a 
population  of  pregnant  women  were 
associated  with  several  adverse  birth 
outcomes,  including  low  birth  weight 
and  reduced  length  at  birth,  as  well  as 
impaired  cognitive  development  in 
preschool  children  (3  years  of  age).'24  125 
These  and  similar  studies  are  being 
evaluated  as  a  part  of  the  ongoing  IRIS 
assessment  of  health  effects  associated 
with  exposure  to  benzo[a]pyrene. 

viii.  PAN 

PAN  (peroxy  acetyl  nitrate)  has  not 
been  evaluated  by  EPA’s  IRIS  program. 
Information  regarding  the  potential 
carcinogenicity  of  PAN  is  limited.  As 
noted  in  the  EPA  air  quality  criteria 
document  for  ozone  and  related 
photochemical  oxidants,  cytogenetic 
studies  indicate  that  PAN  is  not  a  potent 
mutagen,  clastogen  (a  compound  that 
can  cause  breaks  in  chromosomes),  or 
DNA-damaging  agent  in  mammalian 
cells  either  in  vivo  or  in  vitro.  Some 
studies  suggest  that  PAN  may  be  a  weak 
bacterial  mutagen  at  concentrations 
much  higher  than  exist  in  present  urban 

atmospheres. 126 

Effects  of  ground-level  smog  causing 
intense  eye  irritation  have  been 
attributed  to  photochemical  oxidants, 
including  PAN. 127  Animal  toxicological 
information  on  the  inhalation  effects  of 
the  non-ozone  oxidants  has  been  limited 
to  a  few  studies  on  PAN.  Acute 
exposure  to  levels  of  PAN  can  cause 
changes  in  lung  morphology,  behavioral 
modifications,  weight  loss,  and 
susceptibility  to  pulmonary  infections. 
Human  exposure  studies  indicate  minor 
pulmonary  function  effects  at  high  PAN 
concentrations,  but  large  inter- 

and  Development,  National  Center  for 
Environmental  Assessment,  Washington,  DC.  This 
material  is  available  electronically  at  http:// 
wwn'.  epa  .gov/n  cea/iris/subst/045 7.htm. 

’24perera,  F.P.:  Rauh,  V.;  Tsai,  W-Y.;  et  al.  (2002). 
Effect  of  transplacental  exposure  to  environmental 
pollutants  on  birth  outcomes  in  a  multiethnic 
population.  Environ  Health  Perspect.  Ill:  201-205. 

’22Perera,  F.P.;  Rauh,  V.;  Whyatt,  R.M.;  Tsai, 
W.Y.;  Tang,  D.;  Diaz,  D.;  Hoepner,  L.;  Barr,  D.;  Tu, 
Y.H.;  Camann,  D.;  Kinney,  P.  (2006).  Effect  of 
prenatal  exposure  to  airborne  polycyclic  aromatic 
hydrocarbons  on  neurodevelopment  in  the  first  3 
years  of  life  among  inner-city  children.  Environ 
Health  Perspect  114:  1287-1292. 

’2<’U.S.  EPA.  (2006).  Air  quality  criteria  for  ozone 
and  related  photochemical  oxidants  (Ozone  CD). 
Research  Triangle  Park,  NC:  National  Center  for 
Environmental  Assessment;  report  no.  EPA/600/R- 
05/004aF-cF.3v.  page  5-78.  Available  at  http:// 
cfpub.epa.gov/ncea/. 

’22  U.S.  EPA  (2005).  Air  Quality  Criteria  for 
Ozone  and  Related  Photochemical  Oxidants  (Final). 
U.S.  Environmental  Protection  Agency, 

Washington,  DC,  EPA  600/R-05/004aF-cF,  2006. 
page  5-63.  This  document  is  available  in  Docket 
EPA-HQ-OAR-2005-0161.  This  document  may  be 
accessed  electronically  at:  http://www.epa.gov/ttn/ 
naaqs/standards/ozone/s_o3_crcd.html. 


individual  variability  precludes 

definitive  conclusions. ^28 

ix.  Naphthalene 

Naphthalene  is  found  in  small 
quantities  in  gasoline  and  diesel  fuels. 
Naphthalene  emissions  have  been 
measured  in  larger  quantities  in  both 
gasoline  and  diesel  exhaust  compared 
with  evaporative  emissions  from  mobile 
sources,  indicating  it  is  primarily  a 
product  of  combustion.  Acute  (short¬ 
term)  exposure  of  humans  to 
naphthalene  by  inhalation,  ingestion,  or 
dermal  contact  is  associated  with 
hemolytic  anemia  and  damage  to  the 
liver  and  the  nervous  system. ^29 
Chronic  (long  term)  exposure  of  workers 
and  rodents  to  naphthalene  has  been 
reported  to  cause  cataracts  and  retinal 
damage. ^20  released  an  external 

review  draft  of  a  reassessment  of  the 
inhalation  carcinogenicity  of 
naphthalene  based  on  a  number  of 
recent  animal  carcinogenicity 
studies. ^21  The  draft  reassessment 
completed  external  peer  review.^22 
Based  on  external  peer  review 
comments  received,  a  revised  draft 
assessment  that  considers  all  routes  of 
exposure,  as  well  as  cancer  and 
noncancer  effects,  is  under 
development.  The  external  review  draft 
does  not  represent  official  agency 
opinion  and  was  released  solely  for  the 
purposes  of  external  peer  review  and 
public  comment.  The  National 
Toxicology  Program  listed  naphthalene 

’2"  U.S.  EPA  (2005).  Air  Quality  Criteria  for 
Ozone  and  Related  Photochemical  Oxidants  (Final). 
U.S.  Environmental  Protection  Agency, 

Washington,  DC,  EPA  600/R-05/004aF-cF,  2006. 
page  5-78.  This  document  is  available  in  Docket 
EPA-HQ-OAR-2005-0161.  This  document  may  be 
accessed  electronically  at:  http://www.epa.gov/ttn/ 
naaqs/ standards /ozone/ s_o3_cr_cd.html. 

’29  U.S.  EPA.  1998.  Toxicological  Review  of 
Naphthalene  (Reassessment  of  the  Inhalation 
Cancer  Risk),  Environmental  Protection  Agency, 
Integrated  Risk  Information  System,  Research  and 
Development,  National  Center  for  Environmental 
Assessment,  Washington,  DC.  This  material  is 
available  electronically  at  http://www.epa.gov/iris/ 
subst/0436.htm. 

’20 U.S.  EPA.  1998.  Toxicological  Review  of 
Naphthalene  (Reassessment  of  the  Inhalation 
Cancer  Risk),  Environmental  Protection  Agency, 
Integrated  Risk  Information  System,  Research  and 
Development,  National  Center  for  Environmental 
As.sessment,  W^hington,  DC.  This  material  is 
available  electronically  at  http://www.epa.gov/iris/ 
subst/0436.htm. ' 

’2’  U.S.  EPA.  (1998).  Toxicological  Review  of 
Naphthalene  (Reassessment  of  the  Inhalation 
Cancer  Risk),  Environmental  Protection  Agency, 
Integrated  Risk  Information  System,  Research  and 
Development,  National  Center  for  Environmental 
Assessment,  Washington,  DC.  This  material  is 
'available  electronically  at  http://www.epa.gov/iris/ 
subst/0436.htm. 

’22  Oak  Ridge  Jnstitute  for  Science  and  Education. 
(2004).  External  Peer  Review  for  the  IRIS 
Reassessment  of  the  Inhalation  Carcinogenicity  of 
Naphthalene.  August  2004.  http://cfpub.epa.gov/ 
ncea/cfrn/recordisplay.cfm?deid=84403. 
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as  “reasonably  anticipated  to  be  a 
human  carcinogen”  in  2004  on  the  basis 
of  bioassays  reporting  clear  evidence  of 
carcinogenicity  in  rats  and  some 
evidence  of  carcinogenicity  in  mice.^^a 
California  EPA  has  released  a  new  risk 
assessment  for  naphthalene,  and  the 
lARC  has  reevaluated  naphthalene  and 
re-classified  it  as  Group  2B:  possibly 
carcinogenic  to  humans.  1^4 

Naphthalene  also  causes  a  number  of 
chronic  non-cancer  effects  in  animals, 
including  abnormal  cell  changes  and 
growth  in  respiratory  and  nasal 
tissues. ^35  xhe  current  EPA  IRIS 
assessment  includes  noncancer  data  on 
hyperplasia  and  metaplasia  in  nasal 
tissue  that  form  the  basis  of  the 
inhalation  RfC  of  3  pg/m^.i^e 
ATSDR  MRL  for  acute  exposure  to 
naphthalene  is  0.6  mg/kg/day. 

X.  Other  Air  Toxics 

In  addition  to  the  compounds 
described  above,  other  compounds  in 
gaseous  hydrocarbon  and  PM  emissions 
from  light-duty  vehicles  would  be 
affected  by  this  proposal.  Mobile  source 
air  toxic  compounds  that  would 
potentially  be  impacted  include 
ethylbenzene,  propionaldehyde, 
toluene,  and  xylene.  Information 
regarding  the  health  effects  of  these 
compounds  can  be  found  in  EPA’s  IRIS 

database. 137 

b.  Current  Levels  of  Air  Toxics 

The  majority  of  Americans  continue  * 
to  be  exposed  to  ambient  concentrations 
of  air  toxics  at  levels  which  have  the 
potential  to  cause  adverse  health 
effects. 138  The  levels  of  air  toxics  to 
which  people  are  exposed  vary 
depending  on  where  people  live  and 
work  and  the  kinds  of  activities  in 
which  they  engage,  as  discussed  in 


133ISJTP.  (2011).  Report  on  Carcinogens,  Twelfth 
Edition.  Research  Triangle  Park,  NC:  U.S. 
Department  of  Health  and  Human  Services,  Public 
Health  Service,  National  Toxicology  Program.  499 

pp. 

International  Agency  for  Research  on  Cancer 
(lARC).  (2002).  Monographs  on  the  Evaluation  of 
the  Carcinogenic  Risk  of  Chemicals  for  Humans. 
Vol.  82.  Lyon,  France. 

U.S.  EPA.  (1998).  Toxicological  Review  of 
Naphthalene,  Environmental  Protection  Agency, 
Integrated  Risk  Information  System,  Research  and 
Development,  National  Center  for  Environmental 
Assessment,  Washington,  DC.  This  material  is 
available  electronically  at  http://www.epa.gov/iris/ 
subst/0436.htm. 

136  U.S.  EPA.  (1998).  Toxicological  Review  of 
Naphthalene.  Environmental  Protection  Agency, 
Integrated  Risk  Information  System  (IRIS),  Research 
and  Development,  National  Center  for 
Environmental  Assessment,  Washington,  DC  http:// 
www.epa.gov/iris/subst/0436.htm. 

137  U.S.  EPA  Integrated  Risk  Information  System 
(IRIS)  database  is  available  at:  www.epa.gov/iris. 

138  U.S.  Environmental  Protection  Agency  (2007). 
Control  of  Hazardous  Air  Pollutants  from  Mobile 
Sources;  Final  Rule.  72  FR  8434,  February  26,  2007. 


detail  in  U.S.  EPA’s  most  recent  Mobile 
Source  Air  Toxics  Rule. ^39  According  to 
the  National  Air  Toxic  Assessment 
(NATA)  for  2005, mobile  sources 
were  responsible  for  43  percent  of 
outdoor  toxic  emissions  and  over  50 
percent  of  the  cancer  risk  and  noncancer 
hazard  associated  with  primary 
emissions.  Mobile  so.urces  are  also  large 
contributors  to  precursor  emissions 
which  react  to  form  secondary 
concentrations  of  air  toxics. 
Formaldehyde  is  the  largest  contributor 
to  cancer  risk  of  all  80  pollutants 
quantitatively  assessed  in  the  2005 
NATA.  Mobile  sources  were  responsible 
for  over  40  percent  of  primary  emissions 
of  this  pollutant  in  2005,  and  are  major 
contributors  to  formaldehyde  precursor 
emissions.  Benzene  is  also  a  large 
contributor  to  cancer  risk,  and  mobile 
sources  account  for  over  70  percent  of 
ambient  exposure.  Over  the  years,  EPA 
has  implemented  a  number  of  mobile 
source  and  fuel  controls  which  have 
resulted  in  VOC  reductions,  which  also 
reduced  formaldehyde,  benzene  and 
other  air  toxic  emissions. 

6.  Near-Roadway  Pollution 

Locations  in  close  proximity  to  major 
roadways  generally  have  elevated 
concentrations  of  many  air  pollutants 
emitted  from  motor  vehicles.  Hundreds 
of  such  studies  have  been  published  in 
peer-reviewed  journals,  concluding  that 
concentrations  of  CO,  NO,  NO2, 
benzene,  aldehydes,  particulate  matter, 
black  carbon,  and  many  other 
compounds  are  elevated  in  ambient  air 
within  approximately  300—600  meters 
(about  1,000-2,000  feet)  of  major 
roadways.  Highest  concentrations  of 
most  pollutants  emitted  directly  by 
motor  vehicles  are  found  at  locations 
within  50  meters  (about  165  feet)  of  the 
edge  of  a  roadway’s  traffic  lanes. 

A  recent  large-scale  review  of  air 
quality  measurements  in  vicinity  of 
major  roadways  between  1978  and  2008 
concluded  that  the  pollutants  with  the 
steepest  concentration  gradients  in 
vicinities  of  roadways  were  CO, 
ultrafine  particles,  metals,  elemental 
carbon  (EC),  NO,  NOx,  and  several 
VOCs.^^^  These  pollutants  showed  a 
large  reduction  in  concentrations  within 
100  meters  downwind  of  the  roadway. 
Pollutants  that  showed  more  gradual 


'39  U.  S.  Environmental  Protection  Agency  (2007). 
Control  of  Hazardous  Air  Pollutants  from  Mobile 
Sources;  Final  Rule.  72  FR  8434,  February  26.  2007. 

'‘“'U.S.  EPA.  (2011).  2005  National-Scale  Air 
Toxics  Assessment,  http://www.epa.gov/ttn/atw/ 
nata2005/. 

Karner,  A.A.;  Eisinger,  D.S.;  Niemeier,  D.A. 
(2010).  Near-roadway  air  quality;  synthesizing  the 
findings  from  real-world  data.  Environ  Sci  Technol 
44:  5334-5344. 


reductions  with  distance  from  roadways 
included  benzene,  NO2,  PM2.5,  and 
PM  10.  In  the  review  article,  results 
varied  based  on  the  method  of  statistical 
analysis  used  to  determine  the  trend. 

For  pollutants  with  relatively  high 
background  concentrations  relative  to 
near-road  concentrations,  detecting 
concentration  gradients  can  be  difficult. 
For  example,  many  aldehydes  have  high 
background  concentrations  as  a  result  of 
photochemical  breakdown  of  precursors 
from  many  different  organic 
compounds.  This  can  make  detection  of 
gradients  around  roadways  and  other 
primary  emission  sources  difficult. 
However,  several  studies  have  measured 
aldehydes  in  multiple  weather 
conditions,  and  found  higher 
concentrations  of  many  carbonyls 
downwind  of  roadways. '‘*2  '43  These 
findings  suggest  a  substantial  roadway 
source  of  these  carbonyls. 

In  the  past  15  years,  many  studies 
have  been  published  with  results 
showing  that  populations  who  live, 
work,  or  go  to  school  near  high-traffic 
roadways  experience  higher  rates  of 
numerous  adverse  health  effects, 
compared  to  populations  far  away  from 
major  roads. '^4  in  addition,  numerous 
studies  have  found  adverse  health 
effects  associated  with  spending  time  in 
traffic,  such  as  commuting  or  walking 
along  high-traffic  roadways.  The  health 
outcomes  with  the  strongest  evidence 
linking  them  with  traffic-associated  air 
pollutants  are  respiratory  effects, 
particularly  in  asthmatic  children,  and 
cardiovascular  effects. 

Numerous  reviews  of  this  body  of 
health  literature  have  been  published  as 
well.  In  2010,  an  expert  panel  of  the 
Health  Effects  Institute  (HEI)  published 
a  review  of  hundreds  of  exposure, 
epidemiology,  and  toxicology 
studies. ’ 45  The  panel  rated  how  the 
evidence  for  each  type  of  health 
outcome  supported  a  conclusion  of  a 
causal  association  with  traffic- 


'•*3  Liu,  W.;  Zhang, ).;  Kwon,  J.l;  et  al.  (2006). 
Concentrations  and  source  characteristics  of 
airborne  carbonyl  compounds  measured  outside 
urban  residences.  J  Air  VVa.ste  Manage  Assoc  56: 
1196-1204. 

'■''Cahill,  T.M.;  Charles,  M.J.;  Seaman,  V.Y. 
(2010).  Development  and  application  of  a  sensitive 
method  to  determine  concentrations  of  acrolein  and 
other  carbonyls  in  ambient  air.  Health  Effects 
Institute  Research  Report  149. Available  at  http:// 
dx.doi.org. 

'■*■*  In  the  widely-used  PubMed  database  of  health 
publications,  between  January  1, 1990  and  August 
18,  2011,  605  publications  contained  the  keywords 
“traffic,  pollution,  epidemiology,”  with 
approximately  half  the  studies  published  after  2007. 

Health  Effects  Institute  Panel  on  the  Health 
Effects  of  Traffic-Related  Air  Pollution.  (2010). 
Traffic-related  air  pollution:  a  critical  review  of  the 
literature  on  emissions,  exposure,  and  health 
effects.  HEI  Special  Report  17.  Available  at  http:// 
www.healtheffects.org. 
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associated  air  pollution  as  either 
“sufficient,”  “suggestive  but  not 
sufficient,”  or  “inadequate  and 
insufficient.”  The  panel  categorized 
evidence  of  a  causal  association  for 
exacerbation  of  childhood  asthma  as 
“sufficient.”  The  panel  categorized 
evidence  of  a  causal  association  for  new 
onset  asthma  as  between  “sufficient” 
and  as  “suggestive  but  not  sufficient.” 
“Suggestive  of  a  causal  association”  was 
how  the  panel  categorized  evidence 
linking  traffic-associated  air  pollutants 
w'ith  exacerbation  of  adult  respiratory 
symptoms  and  lung  function  decrement. 
It  categorized  as  “inadequate  and 
insufficient”  evidence  of  a  causal 
relationship  between  traffic-related  air 
pollution  and  health  care  utilization  for 
respiratory  problems,  new  onset  adult 
asthma,  chronic  obstructive  pulmonary 
disease  (COPD),  nonasthmatic 
respiratory  allergy,  and  cancer  in  adults 
and  children.  Other  literature  reviews 
have  been  published  with  conclusions 
similar  to  the  HEI  panel’s. 

Health  outcomes  with  few  publications 
suggest  the  possibility  of  other  effects 
still  lacking  sufficient  evidence  to  draw 
definitive  conclusions.  Among  these 
outcomes  with  a  small  number  of 
positive  studies  are  neurological 
impacts  (e.g.,  autism  and  reduced 
cognitive  function)  and  reproductive 
outcomes  (e.g.,  preterm  birth,  low  birth 

Weight).''»9'50l5I  152 

In  addition  to  health  outcomes, 
particularly  cardiopulmonary  effects, 
conclusions  of  numerous  studies 
suggest  mechanisms  by  which  traffic- 
related  air  pollution  affects  health'! 
Numerous  studies  indicate  that  near¬ 
roadway  exposures  increase  systemic 
inflammation,  affecting  organ  systems, 


'•"^Boothe,  V.L.;  Shendell,  D.G.  (2008).  Potential 
health  effects  associated  with  residential  proximity 
to  freeways  and  primay  roads:  review  of  scientific 
literature,  1999-2006.  J  Environ  Health  70:  33-41. 

’■•^Salam,  M.T.;  Islam,  T.;  Gilliland,  F.D.  (2008). 
Recent  evidence  for  adverse  effects  of  residential 
proximity  to  traffic  sources  on  asthma.  Curr  Opin 
Pulm  Med  14:  3-8. 

Raaschou-Nielsen,  O.;  Reynolds,  P.  (2006).  Air 
pollution  and  childhood  cancer:  a  review  of  the 
epidemiological  literature.  Int  J  Cancer  118:  2920- 
9. 

’*®Volk,  H.E.;  Hertz-Picciotto,  I.;  Delwiche.  L.;  et 
al.  (2011).  Residential  proximity  to  freeways  and 
autism  in  the  CHARGE  study.  Environ  Health 
Perspect  119:  873-877. 

'sopranco-Suglia,  S.;  Gryparis,  A.;  Wright,  R.O.; 
et  al.  (2007).  Association  of  black  carbon  with 
cognition  among  children  in  a  prospective  birth 
cohort  study.  Am  J  Epidemiol,  doi:  10.1093/aje/ 
kwm308.  [Online  at  http://dx.doi.org]. 

1**  Power,  M.C.:  Weisskopf,  M.G.;  Alexeef,  SE.;  et 
al.  (2011).  Traffic-related  air  pollution  and  cognitive 
function  in  a  cohort  of  older  men.  Environ  Health 
Perspect  2011;  682-687. 

152  vVu, ).;  Wilhelm,  M.;  Chung,  J.;  et  al.  (2011). 
Comparing  exposure  assessment  methods  for  traffic- 
related  air  pollution  in  and  adverse  pregnancy 
outcome  study.  Environ  Res  111:  685^692. 


including  blood  vessels  and 
lungs. '53  154  155  156  Long-temi  exposures 
in  near-road  environments  have  been 
associated  with  inflammation-associated 
conditions,  such  as  atherosclerosis  and 
asthma. '57  'ss  i59 

Several  studies  suggest  that  some 
factors  may  increase  susceptibility  to 
the  effects  of  traffic-associated  air 
pollution.  Several  studies  have  found 
stronger  respiratory  associations  in 
children  experiencing  chronic  social 
stress,  such  as  in  violent  neighborhoods 
or  in  homes  with  high  family 
stress.'^  '*'  '^7 

The  risks  associated  with  residence, 
workplace,  or  schools  near  major  roads 
are  of  potentially  high  public  health 
significance  due  to  the  large  population 
in  such  locations.  According  to  the  2009 
American  Housing  Survey,  over  22 
million  homes  (17.0  percent  of  all  U.S. 
housing  units)  were  located  within  300 
feet  of  an  airport,  railroad,  or  highway 
with  four  or  more  lanes.  This 
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corresponds  to  a  population  of  more 
than  50  million  U.S.  residents  in  close 
proximity  to  high-traffic  roadways  or 
other  transportation  sources.  As 
discussed  ia  Section  III,  populations 
near  major  roads  have  higher  fractions 
of  minority  residents  and  lower 
socioeconomic  status.  Furthermore,  on 
average,  Americans  spend  more  than  an 
hour  traveling  each  day,  bringing  nearly 
all  residents  into  a  high-exposure 
microenvironment  for  part  of  the  day. 

EPA  continues  to  research  near-road 
air  quality,  including  the  types  of 
pollutants  found  in  high  concentrations 
near  major  roads  and  health  problems 
associated  with  the  mixture  of 
pollutants  near  roads. 

7.  Environmental  Impacts  of  Motor 
Vehicles  and  Fuels 

a.  Plant  and  Ecosystem  Effects  of  Ozone 

Elevated  ozone  levels  contribute  to 
environmental  effects,  with  impacts  to 
plants  and  ecosystems  being  of  most 
concern.  Ozone  can  produce  both  acute 
and  chronic  injury  in  sensitive  species 
depending  on  the  concentration  level 
and  the  duration  of  the  exposure.  Ozone 
effects  also  tend  to  accumulate  over  the 
growing  season  of  the  plant,  so  that  even 
low  concentrations  experienced  for  a 
longer  duration  have  the  potential  to 
create  chronic  stress  on  vegetation. 
Ozone  damage  to  plants  includes  visible 
injury  to  leaves  and  impaired 
photosynthesis,  both  of  which  can  lead 
to  reduced  plant  growth  and 
reproduction,  resulting  in  reduced  crop 
yields,  forestry  production,  and  use  of 
sensitive  ornamentals  in  landscaping.  In 
addition,  the  impairment  of 
photosynthesis,  the  process  by  which 
the  plant  makes  carbohydrates  (its 
source  of  energy  and  food),  can  lead  to 
a  subsequent  reduction  in  root  growth 
apd  carbohydrate  storage  below  ground, 
resulting  in  other,  more  subtle  plant  and 
ecosystems  impacts. 

These  latter  impacts  include 
increased  susceptibility  of  plants  to 
insect  attack,  disease,  harsh  weather, 
interspecies  competition  and  overall 
decreased  plant  vigor.  The  adverse 
effects  of  ozone  on  forest  and  other 
natural  vegetation  can  potentially  lead 
to  species  shifts  and  loss  from  the 
affected  ecosystems,  resulting  in  a  loss 
or  reduction  in  associated  ecosystem 
goods  and  services.  Lastly,  visible  ozone 
injury  to  leaves  can  result  in  a  loss  of 
aesthetic  value  in  areas  of  special  scenic 
significance  like  national  parks  and 
wilderness  areas.  The  final  2006  Ozone 
Air  Quality  Criteria  Document  presents 
more  detailed  information  on  ozone 
effects  on  vegetation  and  ecosystems. 
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b.  Visibility 

Visibility  can  be  defined  as  the  degree 
to  which  the  atmosphejg  is  transparent 
to  visible  light.^®^  Visibility  impairment 
is  caused  by  light  scattering  and 
absorption  by  suspended  particles  and 
gases.  Visibility  is  important  because  it 
has  direct  significance  to  people’s 
enjoyment  of  daily  activities  in  all  parts 
of  the  country.  Individuals  value  good 
visibility  for  the  well-being  it  provides 
them  directly,  where  they  live  and 
work,  and  in  places  where  they  enjoy 
recreational  opportunities.  Visibility  is 
also  highly  valued  in  significant  natural 
areas,  such  as  national  parks  and 
wilderness  areas,  and  special  emphasis 
is  given  to  protecting  visibility  in  these 
areas.  For  more  information  on  visibility 
see  the  final  2009  PM 

EPA  is  pursuing  a  two-part  strategy  to 
address  visibility  impairment.  First, 

EPA  developed  the  regional  haze 
program  which  was  put  in  place  in  July 
1999  to  protect  the  visibility  in 
Mandatory  Class  I  Federal  areas. 

There  are  156  national  parks,  forests  and 
wilderness  areas  categorized  as 
Mandatory  Class  I  Federal  areas. 

These  areas  are  defined  in  CAA  section 
162  as  those  national  parks  exceeding 
6,000  acres,  wilderness  areas  and 
memorial  parks  exceeding  5,000  acres, 
and  all  international  parks  which  were 
in  existence  on  August  7,  1977.  Second, 
EPA  has  concluded  that  PM2.5  causes 
adverse  effects  on  visibility  in  other 
areas  that  are  not  protected  by  the 
Regional  Haze  Rule,  depending  on  PM2.5 
concentrations  and  other  factors  that 
control  their  visibility  impact 
effectiveness  such  as  dry  chemical 
composition  and  relative  humidity  (i.e., 
an  indicator  of  the  water  composition  of 
the  particles).  EPA  revised  the  PM2.5 
standards  in  December  2012  and 
established  a  target  level  of  protection 
that  is  expected  to  be  met  through 
attainment  of  the  existing  secondary 
standards  for  PM2.5. 

i.  Current  Visibility  Levels 

As  mentioned  in  Section  II.B.2.C, 
millions  of  people  live  in  nonattainment 
areas  for  the  PM2.5  NAAQS.  These 
populations,  as  well  as  large  numbers  of 
individuals  who  travel  to  these  areas. 


163  National  Research  Council,  (1993).  Protecting 
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in  National  Parks  and  Wilderness  Areas.  National 
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viewed  on  the  National  Academy  Press  Web  site  at 
http://www.nap.edu/books/0309048443/html/. 
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Washington,  DC,  EPA/600/R-08/139F. 
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are  likely  to  experience  visibility 
impairment.  In  addition,  while  visibility 
trends  have  improved  in  mandatory 
class  I  federal  areas,  the  most  recent 
data  show  that  these  areas  continue  to 
suffer  from  visibility  impairment.  In 
summary,  visibility  impairment  is 
experienced  throughout  the  U.S.,  in 
multi-state  regions,  urban  areas,  and 
remote  mandatory  class  I  federal  areas. 

c.  Atmospheric  Deposition 

Wet  and  dry  deposition  of  ambient 
particulate  matter  delivers  a  complex 
mixture  of  metals  (e.g.,  mercury,  zinc, 
lead,  nickel,  aluminum,  cadmium), 
organic  compounds  (e.g.,  polycyclic 
organic  matter,  dioxins,  furans)  and 
inorganic  compounds  (e.g.,  nitrate, 
sulfate)  to  terrestrial  and  aquatic 
ecosystems.  The  chemical  form  of  the 
compounds  deposited  depends  on  a 
variety  of  factors  including  ambient 
conditions  (e.g.,  temperature,  humidity, 
oxidant  levels)  and  the  sources  of  the 
material.  Chemical  and  physical 
transformations  of  the  compounds  occur 
in  the  atmosphere  as  well  as  the  media 
onto  which  they  deposit.  These 
transformations  in  turn  influence  the 
fate,  bioavailability  and  potential 
toxicity  of  these  compounds. 
Atmospheric  deposition  has  been 
identified  as  a  key  component  of  the 
environmental  and  human  health 
hazard  posed  by  several  pollutants 
including  mercury,  dioxin  and  PCBs.’®^ 

Adverse  impacts  on  water  quality  can 
occur  when  atmospheric  contaminants 
deposit  to  the  water  surface  or  when 
material  deposited  on  the  land  enters  a 
waterbody  through  runoff.  Potential 
irnpacts  of  atmospheric  deposition  to 
waterbodies  include  those  related  to 
both  nutrient  and  toxic  inputs.  Adverse 
effects  to  human  health  and  welfare  can 
occur  from  the  addition  of  excess 
nitrogen  via  atmospheric  deposition. 

The  nitrogen-nutrient  enrichment 
contributes  to  toxic  algae  blooms  and 
zones  of  depleted  oxygen,  which  can 
lead  to  fish  kills,  frequently  in  coastal 
waters.  Deposition  of  heavy  metals  or 
other  toxics  may  lead  to  the  human 
ingestion  of  contaminated  fish, 
impairment  of  drinking  water,  damage 
to  freshwater  and  marine  ecosystem 
components,  and  limits  to  recreational 
uses.  Several  studies  have  been 
conducted  in  U.S.  coastal  waters  and  in 
the  Great  Lakes  Region  in  which  the  role 


’67  U.S.  EPA.  (2000).  Deposition  of  Air  Pollutants 
to  the  Great  Waters:  Third  Report  to  Congress. 
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of  ambient  PM  deposition  and  runoff  is 
investigated.'*** 

Atmospheric  deposition  of  nitrogen 
and  sulfur  contributes  to  acidification, 
altering  biogeochemistry  and  affecting 
animal  and  plant  life  in  terrestrial  and 
aquatic  ecosystems  across  the  United 
States.  The  sensitivity  of  terrestrial  and 
aquatic  ecosystems  to  acidification  from 
nitrogen  and  sulfur  deposition  is 
predominantly  governed  by  geology. 
Prolonged  exposure  to  excess  nitrogen 
and  sulfur  deposition  in  sensitive  areas 
acidifies  lakes,  rivers  and  soils. 

Increased  acidity  in  surface  waters 
creates  inhospitable  conditions  for  biota 
and  affects  the  abundance  and 
nutritional  value  of  preferred  prey 
species,  threatening  biodiversity  and 
ecosystem  function.  Over  time, 
acidifying  deposition  also  removes 
essential  nutrients  from  forest  soils, 
depleting  the  capacity  of  soils  to 
neutralize  future  acid  loadings  and 
negatively  affecting  forest  sustainability. 
Major  effects  include  a  decline  in 
sensitive  forest  tree  species,  such  as  red 
spruce  [Picea  rubens)  and  sugar  maple 
(Acer  sacebarum),  and  a  loss  of 
biodiversity  of  fishes,  zooplankton,  and 
macro  invertebrates. 

In  addition  to  the  role  nitrogen 
deposition  plays  in  acidification, 
nitrogen  deposition  also  leads  to 
nutrient  enrichment  and  altered 
biogeochemical  cycling.  In  aquatic 
systems  increased  nitrogen  can  alter 
species  assemblages  and  cause 
eutrophication.  In  terrestrial  systems 
nitrogen  loading  can  lead  to  loss  of 
nitrogen  sensitive  lichen  species, 
decreased  biodiversity  of  grasslands, 
meadows  and  other  sensitive  habitats, 
and  increased  potential  for  invasive 
species.  For  a  broader  explanation  of  the 
topics  treated  here,  refer  to  the 
description  in  Section  6.3.2  of  the  RIA. 

Adverse  impacts  on  soil  chemistry 
and  plant  life  have  been  observed  for 
areas  heavily  influenced  by  atmospheric 
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deposition  of  nutrients,  metals  and  acid 
species,  resulting  in  species  shifts,  loss 
of  biodiversity,  forest  decline,  damage  to 
forest  productivity  and  reductions  in 
ecosystem  services.  Potential  impacts 
also  include  adverse  effects  to  human 
health  through  ingestion  of 
contaminated  vegetation  or  livestock  (as 
in  the  case  for  dioxin  deposition), 
reduction  in  crop  yield,  and  limited  use 
of  land  due  to  contamination. 

Atmospheric  deposition  of  pollutants 
can  reduce  the  aesthetic  appeal  of 
buildings  and  culturally  important 
articles  through  soiling,  and  can 
contribute  directly  (or  in  conjunction 
with  other  pollutants)  to  structural 
damage  by  means  of  corrosion  or 
erosion.  Atmospheric  deposition  may 
affect  materials  principally  by 
promoting  and  accelerating  the 
corrosion  of  metals,  by  degrading  paints, 
and  by  deteriorating  building  materials 
*  such  as  concrete  and  limestone. 

Particles  contribute  to  these  effects 
because  of  their  electrolytic, 
hygroscopic,  and  acidic  properties,  and 
their  ability  to  adsorb  corrosive  gases 
(principally  sulfur  dioxide). 

i.  Current  Nitrogen  and  Sulfur 
Deposition 

Over  the  past  two  decades,  the  EPA 
has  undertaken  numerous  efforts  to 
reduce  nitrogen  and  sulfur  deposition 
across  the  U.S.  Analyses  of  long-term 
monitoring  data  for  the  U.S.  show  that' 
deposition  of  both  nitrogen  and  sulfur 
compounds  has  decreased  over  the  last 
17  years.  The  data  show  that  reductions 
were  more  substantial  for  sulfur 
compounds  than  for  nitrogen 
compounds.  In  the  eastern  U.S.,  where 
data  are  most  abundant,  total  sulfur 
deposition  decreased  by  about  44 
percent  between  1990  and  2007,  while 
total  nitrogen  deposition  decreased  by 
25  percent  over  the  same  time  frame.^^^ 
These  numbers  are  generated  by  the 
U.S.  national  monitoring  network  and 
they  likely  underestimate  nitrogen 
deposition  because  neither  ammonia 
nor  organic  nitrogen  is  measured. 
Although  total  nitrogen  and  sulfur 
deposition  has  decreased  over  time, 
many  areas  continue  to  be  negatively 
impacted  by  deposition.  Deposition  of 
inorganic  nitrogen  and  sulfur  species 
routinely  measured  in  the  U.S.  between 
2005  and  2007  were  as  high  as  9.6 
kilograms  of  nitrogen  per  hectare  (kg  N/ 
ha)  averaged  over  three  years  and  20.8 
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kilograms  of  sulfur  per  hectare  (kg  S/ha) 
averaged  over  three  years. 

d.  Environmental  Effects  of  Air  Toxics 

Emissions  from  producing, 
transporting  and  combusting  fuel 
contribute  to  ambient  levels  of 
pollutants  that  contribute  to  adverse 
effects  on  vegetation.  Volatile  organic 
compounds,  some  of  which  are 
considered  air  toxics,  have  long  been 
suspected  to  play  a  role  in  vegetation 
damage. In  laboratory  experiments,  a 
wide  range  of  tolerance  to  VOCs  has 
been  observed. Decreases  in 
harvested  seed  pod  weight  have  been 
reported  for  the  more  sensitive  plants, 
and  some  studies  have  reported  effects 
on  seed  germination,  flowering  and  fruit 
ripening.  Effects  of  individual  VOCs  or 
their  role  in.conjunction  with  other 
stressors  (e.g.,  acidification,  drought, 
temperature  extremes)  have  not  been 
well  studied.  In  a  recent  study  of  a 
mixture  of  VOCs  including  ethanol  and 
toluene  on  herbaceous  plants, 
significant  effects  on  seed  production,  . 
leaf  water  content  and  photosynthetic 
efficiency  were  reported  for  some  plant 
species. 

Research  suggests  an  adverse  impact 
of  vehicle  exhaust  on  plants,  which  has 
in  some  cases  been  attributed  to 
aromatic  compounds  and  in  other  cases 
to  nitrogen  oxides.''^®  179  iso 

III.  How  would  this  proposal  reduce 
emissions  and  air  pollution?  . 

A.  Effects  of  the  Proposed  Vehicle  and 
Fuel  Changes  on  Mobile  Source 
Emissions 

The  vehicle  and  fuel  standards  that 
EPA  is  proposing  would  significantly 
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reduce  the  tailpipe  and  evaporative 
emissions  of  light-  and  heavy-duty 
vehicles  in  several  ways,  as  described  in 
this  section.  In  addition,  the  proposed 
gasoline  sulfur  standard  would  reduce 
emissions  of  SO2  from  existing  gasoline- 
powered  vehicles  and  equipment.  As 
described  in  Section  II,  all  of  these 
emission  reductions  would  in  turn 
improve  air  quality  nationwide  and  ■< 
reduce  the  health  effects  associated  with 
air  pollution  from  mobile  sources. 

As  with  the  Tier  2  program,  EPA  is 
proposing  to  implement  closely- 
coordinated  requirements  for  both 
automakers  and  refiners  in  the  same 
rulemaking  action.  The  proposed 
vehicle  emission  standards  and  gasoline 
sulfur  standards  represent  a  “systems 
approach”  to  reducing  vehicle-related 
exhaust  and  evaporative  emissions.  By 
recognizing  the  relationships  among  the 
various  sources  of  emissions  addressed 
by  this  proposed  rule,  we  have  been 
able  to  integrate  the  provisions  into  a 
single,  coordinated  program. 

1.  How  do  vehicles  produce  the 
emissions  addressed  in  this  proposal? 

The  degree  to  which  vehicles  produce 
exhaust  and  evaporative  emissions 
depends  on  the  design  and  functionality 
of  the  engine  and  the  associated  exhaust 
and  evaporative  emission  controls,  in 
concert  with  the  properties  of  the  fuel 
on  which  the  vehicle  is  operating.  In  the 
following  paragraphs,  we  discuss  how 
light-  and  heavy-duty  vehicles  produce 
each  of  these  types  of  emissions,  both 
from  the  tailpipe  and  from  the  fuel 
system. 

a.  Tailpipe  (Exhaust)  Emissions 

Which  pollutants  are  emitted  at  the 
vehicle’s  tailpipe  and  their  quantities 
depend  on  how  the  fuel  is  combusted  in 
the  eijgine  and  how  the  resulting  gases 
are  treated  in  the  exhaust  system. 
Historically,  much  of  tailpipe  emission 
control  has  focused  on  hydrocarbon 
compounds  (HC)  and  NOx-  The  portion 
of  hydrocarbons  that  is  methane  is 
minimally  reactive  in  forming  ozone. 
Thus,  for  emission  control  purposes,  the 
focus  is  generally  on  non-methane 
hydrocarbons  (NMHC),  which  are  also 
expressed  as  non-methane  organic  gases 
(NMOG)  in  order  to  account  for 
oxygenates  (usually  ethanol)  now 
usually  present  in  the  fuel. 

Tailpipe  hydrocarbon  emissions  also 
include  several  toxic  pollutants, 
including  benzene,  acetaldehyde,  and 
formaldehyde.  To  varying  degrees,  the 
mass  emissions  of  these  pollutants  are 
reduced  along  with  other  hydrocarbons 
by  the  catalytic  converter  and  improved 
engine  controls. 
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Light-  and  heavy-duty  gasoline 
vehicles  also  emit  PM  and  CO.  PM 
forms  directly  as  a  combustion  product 
(primarily  as  elemental  carbon,  usually 
called  soot)  and  also  indirectly  as  semi¬ 
volatile  hydrocarbon  compounds  that 
form  particles  in  the  exhaust  system  or 
soon  after  exiting  the  tailpipe.  CO  is  a 
product  of  incomplete  fuel  combustion. 

When  operating  properly,  modern 
exhaust  emission  controls  (centering  on 
the  catalytic  convertor)  can  reduce 
much  of  the  HC  (including  toxics),  NOx 
and  CO  exiting  the  engine.  However, 
tailpipe  emissions  are  increased  during 
periods  of  vehicle  startup,  as  catalytic 
convertors  must  w'arm  up  to  be 
effective;  during  subsequent  operation 
due  to  the  interference  of  sulfur  in  the 
gasoline;  during  high  load  operating 
events,  as  the  catalyst  is  overwhelmed 
or  its  operation  is  modified  to  protect 
against  permanent  damage;  and  as  a 
vehicle  ages,  as  the  catalyst  degrades  in 
performance  due  to  the  effects  of  high 
temperature  operation  and 
contaminants  in  the  fuel  and  lubricating 
oil. 

b.  Evaporative  Emissions 

Gasoline  vehicles  also  produce  vapors 
in  the  fuel  tank  and  fuel  system  that  can 
be  released  as  evaporative  emissions. 
These  vapors  are  primarily  the  lighter, 
more  volatile  hydrocarbon  compounds 
in  the  gasoline,  which,  like  exhaust 
hydrocarbons,  contribute  to 
concentrations  of  VOCs  in  the 
atmosphere. 

As  discussed  in  Section  IV  below, 
vehicle  evaporative  (“evap”)  control 
systems  are  designed  to  block  or  capture 
vapors  as  they  are  generated.  Vapors  are 
generated  in  the  vehicle  fuel  tank  and 
fuel  system  (and  released  to  the 
atmosphere  if  not  adequately  controlled) 
as  fuel  heats  up  due  to  ambient 
temperature  increase  and/or  vehicle 
operation.  Fuel  vapors  are  also  released 
when  they  permeate  through  hose 
material,  when  they  leak  at  connections 
or  due  to  damaged  components,  and 
during  refueling  events. 

In  general,  the  evap  emission  controls 
on  current  vehicles  (and  that  would  be 
improved  under  this  proposed  rule) 
consist  of  a  canister  filled  with  activated 
charcoal  and  connected  by  hoses  to  the 
fuel  system.  The  hoses  direct  generated 
vapors  to  the  canister,  which  collects 
the  vapors  on  the  carbon  and  stores 
them  until  the  system  experiences  a 
“purge”  event.  During  purge,  the  engine 
draws  fresh  air  through  the  canister, 
carrying  vapors  released  by  the  carbon 
to  the  engine  to  be  combusted  and 
restoring  the  capacity  of  the  canister. 
Evaporative  emissions  occur  when 
vapors  are  emitted  to  the  atmosphere 


because  the  evap  system  is 
compromised,  the  carbon  canister  is 
overwhelmed,  or  vapors  permeate  or 
leak.  As  such,  evaporative  emission 
controls  also  involve  proper  material 
selection  for  fuel  system  components, 
careful  design  of  these  components,  and 
onboard  diagnostics  to  check  the  system 
for  failure. 

2.  How  would  the  proposed  changes  to 
gasoline  sulfur  content  affect  vehicle 
emissions? 

Gasoline  vehicles  depend  to  a  great 
degree  on  catalytic  converters  to  reduce 
levels  of  pollutants  in  their  exhaust, 
including  NMOG  and  NOx,  as  well  as 
PM  (specifically,  the  volatile 
hydrocarbon  fraction),  CO,  and  most  air 
toxics.  The  presence  of  sulfur  in 
gasoline  has  a  strong  impact  on  these 
emissions,  particularly  NOx.  due  to  its 
impact  on  proper  catalyst  operation. 

Sulfur  naturally  occurs  in  crude  oil 
and  thus  in  gasoline.  In  vehicle  catalytic 
converters,  the  precious  metals  that 
catalyze  the  reactions  that  convert  the 
pollutants  become  significantly  less 
efficient  when  sulfur  is  deposited 
(adsorbed)  onto  them.  The  Tier  2 
rulemaking  required  refiners  to  take 
steps  to  reduce  sulfur  levels  in  gasoline 
by  approximately  90  percent,  to  an 
average  of  30  ppm.  At  the  time  there 
were  indications  that  sulfur  reductions 
below  30  ppm  may  continue  to  provide 
additional  emission  benefits.  However, 
the  data  was  insufficient  to  quantify  the 
benefits  to  the  existing  fleet,  and  the 
Tier  2  vehicle  standards  could  be 
achieved  without  lowering  sulfur 
further.  As  a  result,  to  minimize  the  cost 
of  the  Tier  2  program,  the  sulfur 
standard  was  not  further  reduced  below 
30  ppm. 

As  discussed  in  Section  IV. A. 6, 
subsequent  research  provides  a 
compelling  case  that  even  this  level  of 
sulfur  degrades  the  emission 
performance  of  vehicles  on  the  road 
today,  and  inhibits  necessary  further 
reductions  in  vehicle  emissions 
performance,  which  depend  on 
optimum  catalyst  performance  to  reach 
emission  targets.  A  study  conducted  by 
EPA  and  the  auto  industry  in  support  of 
the  Mobile  Source  Air  Toxics  (MSAT) 
rule  found  significant  reductions  in 
NOx,  CO  and  total  HC  when  nine  Tier 
2  vehicles  were  tested  on  low  sulfur 
fuel,  relative  to  32-ppm  fuel.’”^  In 
particular,  the  study  found  a  nearly  50 
percent  increase  in  NOx  when  sulfur 
was  increased  from  6  ppm  to  32  ppm. 
Another  recent  study  by  Umicore 


Regulatory  Impact  Analysis  for  the  Control  of 
Hazardous  Air  Pollutants  from  Mobile  Sources 
Final  Rule,  EPA  420-R-07-002,  Chapter  6. 


showed  reductions  of  41  percent  for 
NOx  and  17  percent  for  HC  on  a  PZEV 
operating  on  fuel  with  33-ppm  and  3- 
ppm  fuel.i”^ 

A  larger  study  recently  completed  by 
EPA  confirmed  these  results,  showing 
significant  reductions  in  FTP-composite 
NOx  (23  percent),  CO  (12  percent)  and 
total  HC  (13  percent)  on  the  5-ppm  fuel, 
relative  to  28-ppm  fuel.  For  NOx.  the 
majority  of  overall  reductions  were 
driven  by  large  reductions  on  warmed- 
up  periods  of  the  test  cycle  (Bag  2), 
which  showed  a  59  percent  reduction 
between  28  and  5-ppm  fuel,  consistent 
with  the  role  of  sulfur  in  catalyst 
degradation  discussed  above.  Applying 
individual  bag  reductions  to  in-use 
activity  patterns  from  EPA  emission 
models  suggests  an  overall  NOx 
reduction  of  nearly  40  percent  on  the 
road. 

Based  on  these  studies,  the  benefits  of 
the  proposed  Tier  3  sulfur  standard  are 
significant  in  two  ways:  they  enable 
vehicles  designed  to  the  proposed  Tier 
3  tailpipe  exhaust  standards  to  meet 
the.se  standards  for  the  duration  of  their 
useful  life,  and  they  facilitate  immediate 
emission  reductions  from  all  the 
vehicles  on  the  road  at  the  time  the 
sulfur  controls  are  implemented. 

B.  How  would  emissions  be  reduced? 

The  proposed  standards  would  reduce 
emissions  of  VOC,  NOx  (including 
NO2),  direct  PM^.s,  CO.  SO2,  and  air 
toxics.  The  propo.sed  sulfur  standards 
would  reduce  emissions  from  the  on¬ 
road  fleet  immediately  upon 
implementation,  so  to  reflect  these  early 
reductions,  we  present  emission 
reductions  in  calendar  year  2017.  The 
proposed  vehicle  standards  would  begin 
to  reduce  emissions  as  the  cleaner  cars 
and  trucks  begin  to  enter  the  fleet  in 
model  year  2017.  The  magnitude  of 
reduction  would  grow  as  more  Tier  3 
vehicles  enter  the  fleet.  Therefore,  we 
also  present  emission  reductions  in 
calendar  year  2030,  when  model  year 
2017  and  later  cars  and  trucks 
contribute  nearly  90  percent  of  fleet¬ 
wide  vehicle  miles  travelled.  Although 
2030  is  the  farthest  year  that  is  feasible 
for  air  quality  modeling,  the  full 
reduction  of  the  vehicle  program  would 
be  realized  after  2030,  w'hen  the  fleet 
has  fully  turned  over  to  Tier  3  vehicles. 
In  Chapter  7  of  the  RIA,  we  present 
emission  reductions  projected  in  2050, 
as  well  as  additional  calendar  years 
between  2017  and  2030. 

Emission  reductions  are  estimated  on 
an  annual  basis,  for  all  50  U.S.  states 


Ball  D.,  Clark  D.,  Moser  D.  (2011).  Effects  of 
Fuel  Sulfur  on  FTP  NOx  Emissions  from  a  PZEV  4 
Cylinder  Application.  SAE  2011  World  Congress 
Paper  2011-01-0300. 
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plus  the  District  of  Columbia,  Puerto 
Rico  and  the  U.S.  Virgin  Islands.  The 
reductions  were  estimated  using  a 
version  of  EPA’s  MOVES  model 
updated  for  this  analysis,  as  described 
in  detail  in  Chapter  7  of  the  RIA.  This 
version  of  MOVES  includes  our  most 
recent  data  on  how  vehicle  emissions 
are  affected  by  changes  in  sulfur, 
ethanol,  and  other  fuel  properties.  We 
estimated  emission  reductions 
compared  to  a  reference  case  that 
assumed  partial  RFS2  implementation 
by  2017,  with  full  implementation  in 
2022  and  beyond.  The  ethanol  scenarios 
used  for  the  reference  and  control  cases 
were  the  “post-EP Act/EISA”  scenario 
defined  in  Chapter  7  of  the  RIA, 
reflecting  a  mix  of  ElO  and  E15  in  2017, 
and  El  5  only  in  2030.  The  reference 
case  also  assumed  continuation  of  the 
Tier  2  vehicle  program  indefinitely,  and 
an  average  sulfur  level  of  30  ppm  (10 
ppm  in  California). 

As  discussed  throughout  this 
preamble,  implementation  of  the 
proposed  Tier  3  standards  is  aligned 
with  the  2017  LD  GHG  standards  to 
achieve  significant  criteria  pollutant  and 
GHG  emissions  reductions  while 
providing  regulatory  certainty  and 
compliance  efficiency  to  the  auto  and 
oil  industries.  The  2017  LD  GHG 
standards  were  still  in  a  preliminary 
state  of  development  (pre-proposal)  at 
the  time  we  finalized  our  assumptions 
for  the  Tier  3  emissions,  air  quality,  and 
cost  analyses,  so  we  were  not  able  to 
reflect  them  in  these  analyses.  However, 
we  continue  to  expect  vehicle  criteria 
pollutant  performance  to  be  neutral 
under  the  GHG  program,  because 
exhaust  and  evaporative  emissions  are 
not  proportional  to  the  amount  of  fuel 
burned;  rather,  our  standards  are 
expressed  on  a  per-mile  basis,  not  on  a 
per-gallon  basis.  Vehicle  criteria 
emissions  are  almost  exclusively 
‘controlled  by  a  vehicle’s  emissions 


aftertreatment  system  and  not  by  the 
efficiency  of  the  engine. 

The  majority  of  the  NMOG  that  is 
emitted  from  a  gasoline  engine  is 
generated  during  cold  start,  before  the 
catalyst*is  lit  off,  and  NOx  is  often 
created  during  higher  load  operation. 
Optimizing  catalyst  efficiency, 
minimizing  thermal  parasitics, 
minimizing  fuel  system  leaks,  and  lower 
gasoline  sulfur  will  be  key  enablers  for 
all  vehicles  to  meet  the  Tier  3  standards, 
regardless  of  the  vehicle’s  fuel 
efficiency.  Because  we  do  not  expect  the 
increase  in  fuel  efficiency  to  result  in 
lower  criteria  pollutant  emissions,  we 
did  not  claim  in  the  2017  LD  GHG  rule 
any  reductions  attributable  to  the  ability 
of  vehicles  to  meet  lower  criteria 
emission  levels  (see  77  FR  62899-  ' 

62901,  October  15,  2012).  In  other 
words,  in  the  2017  LD  GHG  rule,  we 
assumed  that,  absent  the  proposed  Tier 
3  standards,  the  light-duty  fleet  would 
continue  to  meet  the  Tier  2  standards. 
Thus,  we  believe  that  the  inclusion  of 
the  light-duty  GHG  standards  in  our  cost 
and  benefit  analyses  for  the  proposed 
Tier  3  standards  would  have  had  little 
or  no  impact  on  the  results  or  our 
conclusions,  as  discussed  in  Sections 
7.1.2  and  7. 1.3. 2.1  of  the  draft  RIA. 
Nevertheless,  for  the  final  rulemaking 
we  will  include  the  LD  GHG 


Standard  Program  (75  FR  14670, 
March  26,  2010) 

•  Light-Duty  Vehicle  Greenhouse  Gas 
Emission  Standards  and  Corporate 
Average  Fuel  Economy  Standards  for 
2012-2016  (75  FR  25324,  May  7, 

2010) 

The  analysis  also  accounts  for  many  • 
other  national  rules  and  standards.  In 
addition,  the  modeling  accounts  for 
state  and  local  rules  including  local  fuel 
standards,  Inspection/Maintenance 
programs.  Stage  II  refueling  controls,  the 
National  Low  Emission  Vehicle  Program 
(NLEV),  and  the  section  177  states  LEV 
and  LEVII  programs.  See  the  Tier  3 
emissions  modeling  TSD  for  more 
detail. 


requirements  in  the  analysis. 
The  analysis  describee!  here 


The  analysis  described  here  does 
account  for  the  following  national 
onroad  rules: 

•  Tier  2  Motor  Vehicle  Emissions 
Standards  and  Gasoline  Sulfur 
Control  Requirements  (65  FR  6698, 
February  10,  2000) 

•  Heavy-Duty  Engine  and  Vehicle 
Standards  and  Highway  Diesel  Fuel 
Sulfur  Control  Requirements  (66  FR 
5002,  January  18,  2001) 

•  Mobile  Source  Air  Toxics  Rule  (72  FR 
8428,  February  26,  2007) 

•  Regulation  of  Fuels  and  Fuel 
Additives:  Changes  to  Renewable  Fuel 


A  summary  of  emission  reductions 
projected  to  result  from  Tier  3,  relative 
to  the  reference  case,  is  shown  in 
calendar  years  2017  and  2030  for  NOx, 
VOC,  direct  PM2.5,  CO,  SO2,  and  total  air 
toxics  in  Table  III-l.  For  many 
pollutants,  the  immediate  reductions  in 
2017  are  significant:  for  example, 
combined  NOx  and  VOC  emissions 
would  be  reduced  by  over  300,000  tons.  . 
By  2030,  combined  NOx  and  VOC 
emissions  would  be  reduced  by  roughly 
750,000  tons,  one  quarter  of  the  onroad 
inventory.  Many  of  the  modeled  air 
toxics  would  be  significantly  reduced  as 
well,  including  benzene,  1,3-butadiene, 
acetaldehyde,  acrolein  and  ethanol 
(ranging  from  20  to  nearly  40  percent  of 
Ihe  national  onroad  inventory  by  2030). 
The  relative  reduction  in  overall 
emissions  would  continue  to  increase 
beyond  2030  as  more  of  the  fleet 
continues  to  turn  over  to  Tier  3  vehicles; 
for  example,  by  2050,  when  nearly  all  of 
the  fleet  would  have  turned  over  to  Tier 
3  standards,  we  estimate  the  Tier  3 
program  would  reduce  onroad 
emissions  of  NOx  and  VOC  nearly  40 
percent  from  the  level  of  emissions 
projected  without  Tier  3  controls. 


Table  1 1 1-1— Estimated  Emission  Reductions  from  the  Proposed  Tier  3  Standards 

[Annual  U.S.  short  tons]® 


NOx . 

VOC  . 

CO . 

Direct  PM2  ... 

Benzene  . 

SO2  . 

1 ,3-Butadiene 
Formaldehyde 
Acetaldehyde 
Acrolein  . 
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Table  1 1 1-1 —Estimated  Emission  Reductions  from  the  Proposed  Tier  3  Standards— Continued 

[Annual  U.S.  short  tons]® 


®This  analysis  assumed  emissions  reductions  from  the  Tier  3  vehicle  standards  would  occur  in  all  states.  For  the  final  rule  we  will  account  for 
LEV  III  vehicle  standards  in  states  that  have  subsequently  adopted  it. 


Reductions  for  each  pollutant  are 
discussed  in  the  following  sections, 
focusing  on  the  contribution  of  program 
elements  to  the  total  reductions 
summarized  above. 

1.  NOx 

The  proposed  sulfur  standards  would 
significantly  reduce  NOx  emissions 
immediately  upon  implementation  of 
the  program.  As  discussed  above,  recent 
research  on  the  impact  of  sulfur  on  Tier 
2  technology  vehicles  shows  the 
potential  for  significant  reductions  in 
NOx  emissions  from  the  existing  fleet  of 
Tier  2  vehicles  by  lowering  sulfur  levels 


to  10  ppm.  Prior  research  shows  that 
NOx  emissions  would  also  be  expected 
to  decrease  ft’om  the  fleet  of  older  (pre- 
Tier  2)  light-duty  vehicles  as  well  as 
heavy-duty  gasoline  vehicles, 
although  at  to  a  lesser  extent  than  for 
Tier  2  vehicles. 

Table  III-2  shows  the  reduction  in 
NOx  emissions,  in  annual  short  tons, 
projected  in  calendar  years  2017  and 
2030.  The  reductions  are  split  into  those 
attributable  to  the  introduction  of  low 
sulfur  fuel  in  the  pre-Tier  3  fleet 
(defined  for  this  analysis  as  model  years 
prior  to  2017);  and  reductions 


attributable  to  vehicle  standards  enabled 
by  low  sulfur  fuel  (model  year  2017  and 
'later).  As  shown,  upon  implementation 
of  the  proposed  sulfur  standards,  total 
onroad  NOx  emissions  are  projected  to 
drop  8  percent.  This  is  primarily  due  to 
large  reductions  from  Tier  2  gasoline 
vehicles,  which  contribute  about  one- 
quarter  of  the  NOx  emissions  from  the 
on-road  fleet  in  2017.  The  relative 
reduction  grows  as  cleaner  vehicles  turn 
over  into  the  fleet.  By  2030,  we  project 
that  the  reduction  in  overall  onroad 
NOx  inventory  would  be  close  to  30 
percent. 


Table  1 1 1-2— Projected  NOx  Reductions  From  Tier  3  Program 

[Annual  U.S.  Tons]® 

2017  j  2030 


Total  reduction  .  284,381  524,790 

Reduction  from  pre-Tier  3  fleet  due  to  sulfur  standard .  264,653  66.286 

Reduction  from  Tier  3  fleet  due  to  vehicle  and  sulfur  standards .  19,728  458,504 

Percent  reduction  in  onroad  NOx  emissions  .  8%  28% 


®  This  analysis  assumed  emissions  reductions  from  the  Tier  3  vehicle  standards  would  occur  in  all  states.  For  the  final  rule  we  will  account  for 
LEV  III  vehicle  standards  in  states  that  have  subsequently  adopted  it. 


2.  VOC  standards.  In  2017,  as  with  NOx,  we  percent,  the  majority  of  this  from  the 

Table  III-3  shows  the  reduction  in  project  reductions  from  the  pre-Tier  3  Tier  3  fleet.  The  proposed  evaporative 

VOC  emissions,  in  annual  short  tons,  with  the  proposed  fuel  standards.  standards  are  projected  to  account  for 

projected  in  calendar  years  2017  and  By  2030  the  teduction  in  overall  onroad  roughly  one  quarter  of  the  overall 

2030  resulting  from  the  proposed  VOC  emissions  would  be  over  20  vehicle  program  reduction  in  2030. 


Table  1 1 1-3— Projected  VOC  Reductions  From  Tier  3  Program 

[Annual  U.S.  tons]® 


2017 

2030 

Total  reduction  . 

44,782 

226,028 

Reduction  from  pre-Tier  3  fleet  due  to  sulfur  standard . 

39,561 

13,739 

Reduction  from  Tier  3  fleet  due  to  vehicle  and  sulfur  standards . 

5,222 

212,289 

Exhaust  . 

41,433 

168,264 

Evaporative . . . 

3,349 

57,764 

Percent  reduction  in  onroad  VOC  emissions . 

3% 

23% 

®This  analysis  assumed  emissions  reductions  from  the  Tier  3  vehicle  standards  would  occur  in  all  states.  For  the  final  rule  we  will  account  for 

LEV  III  vehicle  standards  in  states  that  have  subsequently  adopted  it. 

*®^Rao,  V.  (2001)  Fuel  Sulfur  Effects  on  Exhaust 

Emissions:  Recommendations  for  MOBILES, 

EPA420-R-01-O39. 
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3.  CO 

Table  111—4  shows  the  reductions  for 
CO,  broken  down  by  pre-  and  post-Tier 
3  in  the  manner  described  for  NOx  and 


VOC  above.  Based  on  research  showing 
sizeable  CO  reductions  from  lower 
sulfur  fuel,  the  immediate  reductions  in 
the  onroad  fleet  from  sulfur  control  are 


also  significant.  The  CO  exhaust 
standards  are  projected  to  reduce 
onroad  CO  emissions'  30  percent  by 
2030. 


Table  1 1 1-4— Projected  CO  Reductions  From  Tier  3  Program 

[Annual  U.S.  tons] 


2017 

2030 

Total  reduction  . 

Reduction  from  pre-Tier  3  fleet  due  to  sulfur  standard . 

Reduction  from  Tier  3  fleet  due  to  vehicle  and  sulfur  standards . 

Percent  reduction  in  onroad  CO  emissions  . . . 

746,683 

608,502 

138,181 

4% 

5,765,362 

139,074 

5,626,288 

30% 

a  This  analysis  assumed  emissions  reductions  from  the  Tier  3  vehicle  standards  would  occur  in  all  states.  For  the  final  rule  we  will  account  for 
LEV  III  vehicle  standards  in  states  that  have  subsequently  adopted  it. 


4.  Direct  PM2.5 

Reductions  in  direct  emissions  of 
PM2.5  are  projected  to  result  solely  from 
the  proposed  vehicle  tailpipe  standards, 
so  meaningful  reductions  are  realized 
mainly  as  the  fleet  turns  over.  By  2030, 
we  project  a  reduction  of  about  7,500 
tons  annually,  which  represents 
approximately  10  percent  of  the  onroad 
direct  PM2,5  inventory.  However,  since 
the  PM  standards  are  mainly  focused  on 


improving  engine  durability  through  the 
end  of  a  vehicle’s  useful  life,  the  relative 
reduction  in  onroad  emissions  is 
projected  to  grow  to  17  percent  with  full 
fleet  turnover  in  2050.  Reductions  in 
NOx  and  VOC  emissions  would  also 
reduce  secondary  PM  formation,  which 
is  quantified  as  part  of  the  air  quality 
analysis  described  in  Section  III.C. 


5.  Air  Toxics 

Emissions  of  air  toxics  also  would  be 
reduced  by  the  proposed  sulfur,  exhaust 
and  evaporative  standards.  Air  toxics 
are  generally  a  subset  of  compounds 
making  up  VOC,  so  the  reduction  trends 
tend  to  track  the  VOC  reductions 
presented  above.  Table  III-5  presents 
reductions  for  certain  key  air  toxics,  and 
Table  III-6  presents  reductions  for  the 
sum  of  71  different  toxic  compounds. 


Table  III-5 — Reductions  for  Certain  Individual  Compounds 

[Annual  U.S.  tons] 


Tons  reduced 
in  2017 

Percent  reduc¬ 
tion  in  onroad 
emissions 

Tons  reduced 
in  2030 

Percent  reduc¬ 
tion  in  onroad 
emissions 

Acetaldehyde  . 

762 

3 

4,414 

26 

Formaldehyde  . . 

727 

3 

2,707 

12 

Acrolein  . 

23 

1 

184 

15 

1,3-Butadiene . 

322 

5 

1,087 

37 

Benzene . . . . 

1,625 

4 

8,581 

36 

Naphthalene . 

96 

2 

420 

17 

Ethanol . 

2,684 

2 

27,821 

24 

“This  analysis  assumed  emissions  reductions  from  the  Tier  3  vehicle  standards  would  occur  in  all  states.  For  the  final  rule  we  will  account  for 
LEV  III  vehicle  standards  in  states  that  have  subsequently  adopted  it. 


The  totals  shown  in  Table  III-6  and  additional  gaseous  compounds  such  overall  onroad  inventory  of  total  toxics 

represent  the  suih  of  71  species  as  toluene,  xylenes,  styrene,  hexane,  would  be  reduced  by  over  20  percent, 

including  the  toxics  in  Table  III-5, 15  2,2,4-trimethylpentane,  n-hexane,  and  with  nearly  one  third  of  the  vehicle 

polycyclic  aromatic  hydrocarbon  (PAH)  propionaldehyde  (Appendix  7 A  in  the  program  reductions  coming  from  the 

compounds  in  gas  and  particle  phase,  draft  RIA).  As  shown,  in  2030  the  proposed  evaporative  standards. 

Table  111-6— Reductions  in  Total  Mobile  Source  Air  Toxics 

[Annual  U.S.  Tons] 

2017 2030 


Total  reduction  .  15,156  89,685 

Reduction  from  pre-Tier  3  fleet  due  to  sulfur  standard  .  12,452  5,022 

Reduction  from  Tier  3  fleet  due  to  vehicle  and  sulfur  standards .  2,683  84,663 

Exhaust . 13,748  64,144 

Evaporative .  1,408  25,541 

Percent  reduction  in  onroad  toxics  emissions .  3%  23% 


“This  analysis  assumed  emissions  reductions  from  the  Tier  3  vehicle  standards  would  occur  in  all  states.  For  the  final  rule  we  will  account  for 
LEV  III  vehicle  standards  in  states  that  have  subsequently  adopted  it. 
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6.  SO2 

SO2  emissions  from  mobile  sources 
are  a  direct  function  of  sulfur  in  the 
fuel,  and  reducing  sulfur  in  gasoline 


would  result  in  immediate  reductions  in 
SO2  from  the  on  and  off-road  fleet.  The 
reductions,  shown  in  Table  1II-7,  are  a 
function  of  the  sulfur  level  and  fuel 
consumption.  This  is  reflected  in  the 


relative  contribution  of  on-road  vehicles 
and  off-road  equipment,  where  off-road 
gasoline  consumption  accounts  for 
approximately  5  percent  of  overall 
gasoline  use.'”'* 


Table  1 1 1-7— Projected  SO2  Reductions  From  Tier  3  Program 

[Annual  U.S.  Tons] 


2017  ! 

2030 

Total  reduction  . 

Reduction  from  onroad  vehicles  due  to  sulfur  standard  . 

Reduction  from  off-road  equipment  due  to  sulfur  standard  . 

Percent  reduction  in  onroad  SO^  emissions  . 

16,261  i 

15,494  1 
767  I 
51%  1 

_ i _ 

17,267 

16,370 

897 

51% 

7.  Greenhouse  Gases 

Reductions  in  nitrous  oxide  (N2O) 
emissions  and  methane  (GHU)  emissions, 
both  potent  greenhouse  gas  emissions, 
are  projected  for  gasoline  cars  and 
trucks  due  to  the  proposed  sulfur  and 
tailpipe  standards.  A'study  conducted 
by  the  University  of  California  at 
Riverside  found  a  29  percent  reduction 
in  N2O  emissions  over  the  FTP  when 
sulfur  was  reduced  from  30  to  5  ppm,i®s 
while  EPA  research  described  in  Section 
IV. A  on  sulfur  effects  found  a  25  percent 
reduction  in  CH4  emissions  when  sulfur 
was  reduced  frojn  28  to  5  ppm.  Several 
studies  have  established  correlations 
between  reductions  in  tailpipe  NOx 
emissions  and  reductions  in  N2O  from 
gasoline  cars  and  trucks,'*^  is?  iss  gg  ^vgU 
as  correlations  between  reductions  in 
tailpipe  HC  emissions  and  reductions  in 
One  such  study  (Behrentz  et 
al.)  reported  an  N2O:  NOx  ratio  of  0.095 
±  0.035,  and  supported  the  application 
of  N2O:  NOx  ratios  to  NOx  emissions  as 
a  reasonable  method  for  estimating  N2O 
emission  inventories.  As  detailed  in  RIA 
Chapter  7.3,  a  range  of  N2O  reductions 
is  bounded  by  applying  this  ratio  to 
NOx  reductions  projected  for  this 
proposal  (from  Table  III-l),  and 
applying  the  UC  Riverside  sulfur  results 
to  MOVES  N2O  inventories  for  pre-Tier 
3  vehicles.  Using  a  100-year  global 
warming  potential  of  298  for  N2O 
according  to  the  2007  IPCC  ARA,^^^  the 
range  of  reductions  calculated  for  N2O 
is  from  2.9  to  7.3  million  metric  tons  of 
carbon  dioxide  equivalent  (MMTC02e) 


U.S.  Energy  Information  Administration 
(2011),  Annual  Energy  Outlook  2011,  DOE/EIA- 
0383  (2011). 

'85  Huai,  et  al.  (2004)  Estimates  of  the  emission 
rates  of  nitrous  oxide  from  light-duty  vehicles  using 
different  chassis  dynamometer  test  cycles 
Atmosphieric  Environment  6621-6629. 

'“Michaels,  H.  (1998)  Emissions  of  Nitrous 
Oxide  from  Highway  Mobile  Sources,  U.S.  EPA 
EPA420-R-98-009. 

'8?  Behrentz,  et  al.  (2004),  Measurements  of 
nitrous  oxide  emissions  from  light-duty  motor 
vehicles:  a  pilot  study  Atmospheric  Environment 
4291-4303. 


in  2017,  growing  to  12.3  to  13.5 
MMTC02e  in  2030.  MOVES  can  be  used 
to  directly  estimate  CH4  reductions  from 
the  sulfur  and  vehicle  standards, 
estimating  an  additional  0.1  MMTC02e 
reduction  in  2017,  growing  to  0.5 
MMTC02e  in  2030.  The  range  of  total 
GHG  reductions  from  the  Tier  3  rule  is 
3.0  to  7.4  MMTC02e  in  2017,  growing 
to  12.8  to  14.0  MMTC02e  in  2030. 

These  reductions  would  be  offset  to 
some  degree  by  CO2  emissions 
associated  with  higher  energy  use 
required  in  the  process  of  removing 
sulfur  within  the  refinery.  To  assess  the 
potential  refinery  permitting 
implications  of  the  Tier  3  proposal,  we 
calculated  the  CO2  emission  impacts  on 
a  refinery-by-refinery  basis.  We  used  the 
projected  refinery-specific  changes  from 
our  refinery-by-refinery  modeling  (see 
Ghapter  5  of  the  draft  RIA)  to  estimate 
changes  in  process  energy  and  then 
applied  emission  factors  that 
correspond  to  those  changes.  The  results 
showed  an  increase  of  up  to  4.6 
MMTC02e  in  2017  for  all  U.S.  refineries 
complying  with  the  lower  sulfur 
standcU'ds  assuming  that  the  proposed 
sulfur  standards  are  fully  phased-in.^^^ 
The  actual  increase  is  expected  to  be 
considerably  lower,  since  this  is  a 
permitting  analysis  and  refineries  will 
not  be  operating  at  their  permit 
capacity.  The  actual  increase  will  also 
be  a  function  of  several  factors, 
including  technology  options  selected 
by  the  refineries  and  the  projected  use 
of  averaging,  banking  and  trading  in 


'88Meffert,  et.  al  (2000)  Analysis  of  Nitrous  Oxide 
Emissions  from  Light  Duty  Passenger  Cars,  SAE 
2000-01-1952. 

'"^Meszler,  D.  (2004),  Light  Duty  Vehicle 
Methane  and  Nitrous  Oxide  Emissions:  Greenhouse 
Gas  Impacts  Study  for  Northeast  States  Center  for 
a  Clean  Air  Future. 

'“Graham,  L.  Greenhouse  Gas  Emissions  from 
1997-2005  Model  Year  Light  Duty  Vehicles 
Environment  Canada  ERMD  Report  #04—44. 

'8'  The  global  warming  potentials  (GWP)  used  in 
this  rule  are  consistent  with  the  100-year  time  frame 
values  in  the  2007  Intergovernmental  Panel  on 
Climate  Change  (IPCC)  Fourth  Assessment  Report 


avoiding  the  need  for  investments  at 
some  refineries.  As  a  result,  4.6 
MMTC02e  represents  an  upper-bound 
estimate  of  the  possible  increase  in 
refinery  CO2  emissions  due  to  the  need 
for  additional  process  heat  and 
hydrogen  production  to  enable  the 
additional  hydrotreating  required. 

In  2017,  the  range  of  potential 
decrease  in-CH4  and  N2O  emissions 
overlaps  with  the  range  of  projected 
increase  in  CO2  from  refinery  processes, 
suggesting  that  a  net  increase  or 
decrease  in  GHG  emissions  cannot  he 
quantified  with  certainty.  However,  we 
estimate  the  program  would  result  in 
net  GHG  reductions  as  the  program 
continues  into  the  future,  as  shown  by 
our  2030  estimates. 

We  do  not  expect  the  Tier  3  vehicle 
standards  to  result  in  any  discernible 
changes  in  vehicle  CO?  emissions  or 
fuel  economy.  Emissions  of  the 
pollutants  that  we  have  designed  the 
program  to  address — NMOG,  NOx,  and 
PM — are  not  a  function  of  the  amount  of 
fuel  consumed,  since  manufacturers 
need  to  design  their  catalytic  emission 
control  systems  to  reduce  these 
emissions  regardless  of  their  engine-out 
levels.  However,  there  may  be  some 
slight  reduction  of  vehicle  mass  if 
manufacturers  explore  lighter  exhaust 
manifold  materials  in  order  to  reduce 
thermal  mass  and  promote  earlier 
catalyst  light-off.  EPA  invites  comments 
on  any  potential  impacts  of  the 
proposed  Tier  3  program  on  vehicle  CO? 
emissions  and  fuel  economy. 


(AR4).  At  this  time,  the  1996  IPCC  Second 
Assessment  Report  (SAR)  100-year  GWP  values  are 
used  in  the  official  U.S.  greenhouse  gas  inventory 
submission  to  the  United  Nations  Framework 
Convention  on  Climate  Change  (per  the  reporting 
requirements  under  that  international  convention, 
which  were  last  updated  in  2006).  N2O  has  a  100- 
year  GWP  of  298  and  CH4  has  a  100-year  GWP  of 
25  according  to  the  2007  IPCC  AR4. 

'“Keller,  P.  (February,  2013).  New  Source 
Review  Permitting  Impact  Analysis  for  Proposed 
Tier  3  Gasoline  Program.  Memorandum  to  the 
docket. 
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C.  How  would  air  pollution  he  reduced? 

Reductions  in  emissions  of  NOx, 

VOC,  PM2.5  and  air  toxics  expected  as  a 
result  of  the  proposed  Tier  3  standards 
are  projected  to  lead  to  significant 
decreases  in  ambient  concentrations  of 
ozone,  PM2.5,  and  air  toxics.  The  results 
of  our  air  quality  modeling  of  the 
impacts  of  the  Tier  3  proposal  are 
summarized  in  the  following  section. 
The  air  quality  modeling  predicts 
significant  improvements  in  ozone 
concentrations  due  to  the  proposed  Tier 
3  standards.  Ambient  PM2.5  and  NO2 
concentrations  are  also  expected  to 
improve  as  a  result  of  the  proposed  Tier 
3  program.  Decreases  in  ambient 
concentrations  of  air  toxics  are  projected 
with  the  proposed  standards,  including 
notable  nationwide  reductions  in 
benzene  concentrations.  Our  air  quality 
modeling  also  predicts  improvements  in 
visibility  and  sulfur  deposition,  as  well 
as  substantial  decreases  in  nitrogen 
deposition  as  a  result  of  the  proposed 
standards. 

1.  Ozone 

The  air  quality  modeling  done  for  this 
proposal  projects  that  in  2017,  with  all 
current  controls  in  effect  but  excluding 
the  emissions  changes  dxpected  to  occur 
as  a  result  of  this  proposed  action  or  any 
other  additional  controls,  at  least  40 
counties,  with  a  projected  population  of 
almost  50  million  people,  would  have 
projected  design  values  above  the  level 
of  the  2008  8-hour  ozone  standard  of  75 
ppb.  Even  in  2030  the  modeling  projects 
that  in  the  absence  of  additional 
controls  there  would  be  12  counties 
with  a  population  of  almost  32  million 
people  with  projected  design  values 
above  the  level  of  the  2008  8-hour  ozone 
standard  of  75  ppb.  Since  the  emission 


changes  from  this  proposal  go  into  effect 
during  the  period  when  some  areas  are 
still  working  to  attain  the  ozone 
NAAQS,  the  projected  emission  changes 
would  help  state  and  local  agencies  in 
their  effort  to  attain  and  maintain  the 
ozone  standard. 

Air  quality  modeling  indicates  ozone 
design  value  concentrations  would 
decrease  dramatically  in  many  areas  of 
the  country'  as  a  result  of  this  action  and 
in  some  places  those  decreases  would 
be  enough  to  change  the  projected 
design  values  from  being  above  the 
NAAQS  to  being  below  the  NAAQS. 

The  decreases  in  ozone  design  values 
are  likely  due  to  projected  tailpipe 
reductions  in  NOx  and  VOCs  from 
reductions  in  fuel  sulfur  and  engine 
controls. 

In  2017,  the  majority  of  the  design 
value  decreases  are  between  0.5  and  1.0 
ppb.  The  projected  population-weighted 
average  design  value  concentration 
without  the  proposed  rule  is  71.3  ppb  in 
2017.  The  proposed  rule  would  also 
reduce  the  projected  ozone  design 
values  in  three  counties  from  above  the 
level  of  the  standard  to  below.  These 
three  counties  are  Bucks  County  in 
Pennsylvania,  Arlington  County  in 
Virginia  and  St  Louis  County  in 
Missouri.  The  projected  population  in 
these  three  counties  in  2017  is  almost  2 
million  people.  In  2030,  the  proposed 
rule  would  result  in  larger  decreases  in 
ozone  design  values,  with  the  majority 
of  counties  projecting  decreases  of 
between  1.0  and  1.5  ppb,  and  over  200 
more  counties  with  decreases  greater 
than  1.5  ppb.  The  projected  population- 
weighted  average  design  value 
concentration  without  the  proposed  rule 
is  66.7  ppb  in  2030.  There  are  also  two 
more  counties  whose  projected  design 


values  would  be  reduced  from  above  the 
level  of  the  ozone  standard  to  below  by 
the  proposed  rule  in  2030.  These 
counties  are  Hudson  County  in  New 
Jersey  and  Brazoria  County  in  Texas. 

The  projected  population  in  these  two 
counties  in  2030  is  over  1  million 
people. 

Table  III-8  and  Table  III-9  show  the 
average  change  in  2017  and  2030  8-hour 
ozone  design  values  for:  (1)  All  cgunties 
with  2005  baseline  design  values,  (2) 
counties  with  2005  baseline  design 
values  that  exceeded  the  2008  ozone 
standard,  (3)  counties  with  2005 
baseline  design  values  that  did  not 
exceed  the  2008  standard,  but  were 
within  10  percent  of  it,  (4)  counties  with 
2017/2030  design  values  that  exceeded 
the  2008  ozone  standard,  and  (5) 
counties  with  2017/2030  design  values 
that  did  not  exceed  the  standard,  but 
were  within  10  percent  of  it.  Counties 
within  10  percent  of  the  standard  are 
intended  to  reflect  counties  that 
although  not  violating  the  standards, 
will  also  be  impacted  by  changes  in 
ozone  as  they  work  to  ensure  long-term 
maintenance  of  the  ozone  NAAQS.  All 
of  these  metrics  show  a  decrease  in  2017 
and  2030,  indicating  in  five  different 
ways  the  overall  improvement  in  air 
quality. 

On  a  population-weighted  basis,  the 
average  modeled  future-year  8-hour 
ozone  design  values  are  projected  to 
decrease  by  0.47  ppb  in  2017  and  1.55 
ppb  in  2030.  On  a  population-weighted 
basis  design  values  in  those  counties 
that  are  projected  to  be  above  the  2008 
ozone  standard  in  2017  and  2030  are 
projected  to  decrease  by  0.30  and  1.62 
ppb  respectively  due  to  the  proposed 
standards. 


Table  III-8— Average  Change  in  Projected  8-Hour  Ozone  Design  Value  in  201 7 «= 


Average  = 

Number  of 
U.S.  counties 

2020 

population 

Change  in 
2017  design 
value  (ppb) 

All  . 

All,  population-weighted . 

676 

238,026,106 

-0.50 

-0.47 

-0.56 

-0.51 

-0.47 

-0.42 

-0.35 

-0.30 

-0.51 

-0.49 

Counties  whose  2005  base  year  is  violating  the  2008  8-hour  ozone  standard  . 

Counties  whose  2005  base  year  is  violating  the  2008  8-hour  ozone  standard,  population- 
weighted  . 

393 

176,910,535 

Counties  whose  2005  base  year  is  within  10  percent  of  the  2008  8-hour  ozone  standard  . 

Counties  whose  2005  base  year  is  within  10  percent  of  the  2008  8-hour  ozone  standard, 
population-weighted  . 

201 

40,516,171 

Counties  whose  2017  control  case  is  violating  the  2008  8-hour  ozone  standard . 

Counties  whose  2017  control  case  is  violating  the  2008  8-hour  ozone  standard,  population- 
weighted  . 

37 

47,659,433 

Counties  whose  2017  control  case  is  within  10  percent  of  the  2008  8-hour  ozone  standard  ... 
Counties  whose  2017  control  case  is  within  10  percent  of  the  2008  8-hour  ozone  standard, 
population-weighted  . 

124 

68,625,934 

®  Averages  are  over  counties  with  2005  modeled  design  values. 

‘’Population  numbers  based  on  Woods  &  Poole  data.  Woods  &  Poole  Economics,  Inc.  2001.  Population  by  Single  Year  of  Age  CD. 
cJhis  analysis  assumed  emissions  reductions  from  Tier  3  vehicle  standards  would  occur  in  all  states  and  did  not  account  for  emission  reduc¬ 
tions  associated  with  LEV  III  vehicle  standards  in  California  and  other  states  that  have  subsequently  adopted  it.  The  analysis  for  the  final  rule  will 
account  for  LEV  III  vehicle  standards. 
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Table  III-9— Average  Change  in  Projected  8-Hour  Ozone  Design  Value  in  2030*= 


Average®  i 

Number  of  i 
U.S.  counties 

2030 

population  ^ 

Change  in 
2030  design 
value  (ppb) 

All  . 

676 

261,497,900  i 

-1.35 

-1.55 

-1.54 

-1.69 

1  -1.18 

1 

1  -1.25 

1  - 1 .49 

1 

-1.62 

1  - 1 .37 

1  - 1 .50 

Counties  whose  2005  base  year  is  violating  the  2008  8-hour  ozone  standard  . 

Counties  whose  2005  base  year  is  violating  the  2008  8-hour  ozone  standard,  population- 
weighted  . 

393 

194,118.748  1 

Counties  whose  2005  base  year  is  within  10  percent  of  the  2008  8-hour  ozone  standard  . 

Counties  whose  2005  base  year  is  within  10  percent  of  the  2008  8-hour  ozone  standard, 
population-weighted  .....' . 

201 

1  44,436,103 

Counties  whose  2030  control  fase  is  violating  the  2008  8-hour  ozone  standard  . 

Counties  whose  2030  control  case  is  violating  the  2008  8-hour  ozone  standard,  population- 
weighted  . 

10 

1  30,619,714 

Counties  whose  2030  control  case  is  within  10  percent  of  the  2008  8-hour  ozone  standard  ... 
Counties  whose  2030  control  case  is  within  10  percent  of  the  2008  8-hour  ozone  standard, 
population-weighted  . & . 

1  40 

. : . 

1  21,541,863 

®  Averages  are  over  counties  with  2005  modeled  design  values. 

^  Population  numbers  based  on  Woods  &  Poole  data.  Woods  &  Poole  Economics,  Inc.  2001 .  Population  by  Single  Vear  of  Age  CD. 

<=This  analysis  assumed  emissions  reductions  |rom  Tier  3  vehicle  standards  would  occur  in  all  states  and  did  not  account  for  emission  reduc¬ 
tions  associated  with  LEV  III  vehicle  standards  in  California  and  other  states  that  have  subsequently  adopted  it.  The  analysis  for  the  final  rule  will 
account  for  LEV  III  vehicle  standards. 


2.  Particulate  Matter 

The  air  quality  modeling  conducted 
for  this  proposal  projects  that  in  2030, 
with  all  current  controls  in  effect  but 
excluding  the  emissions  changes 
expected  to  occur  as  a  result  of  this 
proposal  or  any  other  additional 
controls,  at  least  14  counties,  with  a 
projected  population  of  over  28  million 
people,  would  have  projected  design 
values  above  the  level  of  the  annual 
standard  of  12  pg/m"*  and  at  least  21 
counties,  with  a  projected  population  of 
over  31  million  people,  would  have 
projected  design  values  above  the  level 
of  the  24-hour  standard  of  35  pg/m^ 
Since  the  emission  changes  from  this 
proposed  action  would  go  into  effect 
during  the  period  when  some  areas  are 
still  working  to  attain  the  PM2.5  NAAQS, 
the  projected  emission  changes  would 
be  useful  to  state  and  local  agencies  in 
their  effort  to  attain  and  maintain  the 
PM2.5  standard. 

The  proposed  rule  would  reduce  24- 
hour  and  annual  PM2,.'i  design  values  in 
2030.  Annual  PM2.5  design  values  in  the 
majority  of  modeled  counties  would 
decrease  by  between  0.01  and  0.05  pg/ 
m3  and  in  over  100  additional  counties 
design  values  are  projected  to  decrease 
by  greater  than  0.05  pg/m-^.  The 
projected  population-w^eighted  averj^e 


design  value  concentration  without  the 
proposed  rule  is  9.5  pg/m’  in  2030.  The 
average  modeled  future-year  annual 
PM2.5  design  values  in  2030  decrease  by 
0.06  pg/m’  on  a  population-weighted 
basis.  Design  values  in  those  counties 
that  are  projected  to  be  above  the  annual 
PM2.5  standard  ill  2030  decrease  even 
more,  by  0.11  pg/m^  on  a  population- 
weighted  basis,  due  to  the  proposed 
standards.  In  addition,  the  average 
modeled  future-year  24-hour  PM2.5 
design  values  in  2030  decrease  by  0.20 
pg/m3  on  a  population-weighted  basis. 
The  projected  population-weighted 
average  design  value  concentration 
without  the  proposed  rule  is  24.3  pg/m^ 
in  2030.  The  decreases  in  PM2.5  design 
values  are  likely  due  to  the  projected 
tailpipe  reductions  in  primary  PM2.5, 
NOx  and  VOCs.  The  propo.sed  rule  has 
little  impact  on  PM2  .s  design  values  for 
the  majority  of  counties  in  2017, 
although  our  air  quality  modeling 
underestimated  the  PM  decrea.ses  that 
would  result  from  this  proposal  (.see 
Section  7.4. 2. 3  of  the  draft  RIA  for  more 
detail). 

Table  III-IO  and  Table  III-ll  present 
the  average  change  in  2030  annual  and 
24-hour  PM2.5  design  values  for:  (1)  All 
counties  with  2005  baseline  design 
values,  (2)  counties  with  2005  baseline 


design  values  that  exceeded  the  PM2..‘s 
standard,  (3)  counties  with  2005 
baseline  design  values  that  did  not 
exceed  the  standard,  but  were  within  10 
percent  of  it,  (4)  counties  with  2030 
design  values  that  exceeded  the  PM2  .s 
standard,  and  (5)  counties  with  2030 
design  values  that  did  not  exceed  the 
standard,  but  were  within  10  percent  of 
it.  Counties  within  10  percent  of  the 
standard  are  intended  to  reflect  counties 
that  although  not  violating  the 
standards,  will  also  be  impacted  by 
changes  in  PM2  .s  as  they  work  to  ensure 
long-term  maintenance  of  the  annual 
and/or  24-hour  PM2  NAAQS.  All  of 
the.se  metrics  show  a  decrease  in  2030. 
On  a  population-weighted  basis,  there  is 
a  0.06  pg/m3  decrease  in  the  average 
modeled  future-year  annual  PM2.5 
design  values  in  2030  and  a  decrease  of 
0.11  pg/m3  in  those  counties  that  are 
projected  to  be  above  the  annual  PM2  5 
standard  in  2030.  In  addition,  the 
average  population-weighted  modeled 
future-year  24-hour  PM2,5  design  values 
are  projected  to  decrease  by  0.20  pg/m^ 
due  to  the  proposed  standards  and 
design  values  in  those  counties  that  are 
projected  to  be  above  the  24-hour  PM2.5 
standard  in  2030  would  decrease  by 
0.32  pg/m3. 


Table  111-10— Average  Change  in  Projected  Annual  PM2.5  Design  Values  in  2030*= 


Average  ®  i 

1 - - 

Number  of 
U.S.  counties 

2030 

Population 

Change  in 
2030  design 
value  (pg/mS) 

576 

247,415,381 

-0.05 

'**'*The  projections  from  the  modeling  analysis  for  pm/actions. html).  The  differences  in  motieling  difference  in  modeling  platform  and  the  different 

the  Tier  3  proposal  differ  from  what  was  presented  between  the  analyses  stem  primarily  from  the  years  being  evaluated  (2020  vs.  2030). 

in  the  recent  PM  NAAQS  RIA  (httpJ/www.e.pa.gov/ 
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Table  111-10— Average  Change  in  Projected  Annual  PM2.5  Design  Values  in  2030  Continued 


1 

Average  ® 

Number  of 
U.S.  counties 

2030 

Population 

Change  in 
2030  design 
value  (pg/m^) 

All,  population-weighted . 

-0.06 
-0.05 
-0.07 
-  -0.05 

-0.05 

-0.11 

-0.10 

-0.07 

-0.09 

Counties  whose  2005  base  year  is  violating  the  annual  PMi  s  standard  . 

Counties  whose  2005  base  year  is  violating  the  annual  PM2.5  standard,  population-weighted 

Counties  whose  2005  base  year  is  within  10  percent  of  the  annual  PM2  s  standard . 

Counties  whose  2005  base  year  is  within  10  percent  of  the  annual  PM2.5  standard,  popu¬ 
lation-weighted  . 

314 

152,109,569 

83 

31,863,376 

Counties  whose  2030  control  case  is  violating  the  annual  PM2  s  standard  “  . 

Counties  whose  2030  control  case  is  violating  the  annual  PM2  5  standard,  populatibn-weight- 
ed“  . 

14 

28,624,758 

Counties  whose  2030  control  case  is  within  10  percent  of  the  annual  PM25  standard  . 

Counties  whose  2030  control  case  is  within  10  percent  of  the  annual  PM^  s  standard,  popu¬ 
lation-weighted  . 

28 

23,840,272 

a  Averages  are  over  counties  with  2005  modeled  design  values. 

‘’Population  numbers  based  on  Woods  &  Poole  data.  Woods  &  Poole  Economics!  Inc.  2001.  Population  by  Single  Year  of  Age  CD. 

‘’This  analysis  assumed  emissions  reductions  from  Tier  3  vehicle  standards  would  occur  in  all  states  and  did  not  account  for  emission  reduc¬ 
tions  associated  with  LEV  III  vehicle  standards  in  California  and  other  states  that  have  subsequently  adopted  it.  The  analysis  for  the  final  rule  will 
account  for  LEV  III  vehicle  standards. 

“Eight  of  these  counties  are  in  California,  see  Table  7-35  in  the  DRIA.  • 


Table  III-11— Average  Change  in  Projected  24-hour  PM2.5  Design  Values  in  2030^ 


- i 

Average® 

Number  of 
U.S.  counties 

2030 

Population  “ 

Change  in 
2030  design 
value  (pg/m3) 

All  . 

All,  population-weighted . 

569 

245,111,480 

-0.16 

-0.20 

-0.29 

-0.27 

-0.18 

-0.21 

-0.50 

-0.32 

-0.37 

-0.50 

Counties  whose  2005  base  year  is  violating  the  2006  24-hour  PM-.  5  standard  . : . 

Counties  whose  2005  base  year  is  violating  the  2006  24-hour  PM2  5  standard,  population- 
weighted  . 

108 

91 ,474,036 

Counties  whose  2005  base  year  is  within  10  percent  of  the  2006  24-hour  PMts  standard  ...... 

Counties  whose  2005  base  year  is  within  10  percent  of  the  2006  24-hour  PM2.5  standard, 
population-weighted  . 

. 

140 

53,990,060 

Counties  \Arhose  2030  control  case  is  violating  the  2006  24-hour  PM25  standard  “ . 

Counties  whose  2030  control  case  is  violating  the  2006  24-hour  PM2.S  standard,  population- 
weighted  “  . . . 

21 

31,002,272 

Counties  whose  2030  control  case  is  within  10  percent  of  the  2006  24-hour  PM2  S  standard  .. 
Counties  whose  2030  control  case  is  within  10  percent  of  the  2006  24-hour  PM2  .<i  standard, 
population-weighted  . 

7 

4,212,913 

®  Averages  are  over  counties  with  2005  modeled  design  values. 

“  Population  numbers  based  on  Woods  &  Poole  data.  Woods  &  Poole  Economics,  Inc.  2001 .  Population  by  Single  Year  of  Age  CD. 

“This  analysis  assumed  emissions  reductions  from  Tier  3  vehicle  standards  would  occur  in  all  states  and  did  not  account  for  emission  reduc¬ 
tions  associated  with  LEV  III  vehicle  standards  in  California  and  other  states  that  have  subsequently  adopted  it.  The  analysis  for  the  final  rule  will 
account  for  LEV  III  vehicle  standards. 

“Eleven  of  these  counties  are  in  California,  see  Table  7-37  in  the  DRIA. 


3.  Nitrogen  Dioxide 

Although  our  modeling  indicates  that 
hy  2030  the  majority  of  the  country  will 
experience  decreases  of  less  than  0.1 
pph  in  their  annual  NO2  concentrations 
due  to  this  proposal,  annual  NO2 
concentrations  are  projected  to  decrease 
hy  more  than  0.3  pph  in  most  urban 
areas.  These  emissions  reductions 
would  also  likely  decrease  1-hour  NO2 
concentrations  and  help  any  potential 
nonattainment  areas  to  attain  and 
maintain  the  standard.  Additional 
information  on  the  emissions  reductions 
that  are  projected  with  this  proposal  is 
available  in  Section  7.2.1  of  the  draft 
RIA. 


4.  Air  Toxics 

Our  modeling  indicates  that  the 
impacts  of  proposed  Tier  3  standards 
include  generally  small  decreases  in 
ambient  concentrations  of  air  toxics, 
especially  in  urban  areas,  with  notable 
nationwide  reductions  in  benzene. 
Although  reductions  are  greater  in  2030 
(when  Tier  3  cars  and  trucks  would 
contribute  nearly  90  percent  of  fleet¬ 
wide  vehicle  miles  travelled)  than  in 
2017  (the  first  year  of  the  proposed 
program),  our  modeling  projects  there 
would  be  small  immediate  reductions  in 
ambient  concentrations  of  air  toxics  due 
to  the  proposed  sulfur  controls  in  2017. 
Furthermore,  the  full  reduction  of  the 
vehicle  program  would  be  realized  after 
2030,  when  the  fleet  has  fully  turned 
over  to  Tier  3  vehicles.  Air  toxics 


pollutants  dominated  by  primary 
emissions  (or  a  decay  product  of  a 
directly  emitted  pollutant)  have  the 
largest  impacts,  rather  than  air  toxics 
that  primarily  result  from 
photochemical  transformation. 
Specifically,  in  2030,  our  modeling 
projects  that  the  proposal  would 
decrease  ambient  benzene 
coA^ientrations  across  much  of  the 
country  on  the  order  of  1  to  5  percent, 
with  reductions  ranging  from  10  to  25 
percent  in  some  urban  areas.  Our 
modeling  also  shows  reductions  of  1,3- 
butadiene  and  acrolein  concentrations 
in  2030  ranging  between  1  and  25 
percent,  with  1,3-butadiene  decreases  of 
at  least  0.005  pg/m^  in  urban  ^reas. 
These  toxics  are  national  risk  drivers 
and  the  reductions  in  ambient 
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concentrations  from  this  proposed  rule 
would  result  in  reductions  in  risks  from 
cancer  and  noncancer  health  effect's.  In 
some  parts  of  the  country  (mainly  urban 
areas),  ethanol  and  formaldehyde 
concentrations  are  projected  to  decrease 
on  the  order  of  1  to  5  percent  in  2030 
as  a  result  of  the  proposal.  Decreases  in 
ethanol  concentrations  are  expected  due 
to  reductions  in  VOC  as  a  result  of  the  ♦ 
proposed  standards.  Changes  in  ambient 
acetaldehyde  concentrations  are 
generally  less  than  1  percent  across  the 


U.S.,  although  the  proposal  may 
decrease  acetaldehyde  concentrations  in 
some  urban  areas  by  1  to  2.5  percent  in 
2030. 

Although  the  reductions  in  ambient 
air  toxics  concentrations  expected  from 
the  proposed  Tier  3  standards  are 
generally  small,  they  are  projected  to 
benefit  the  majority  of  the  U.S. 
population.  As  shown  in  Table  III-12, 
over  80  percent  of  the  total  U.S. 
population  is  projected  to  experience  a 
decrease  in  ambient  benzene  and 


acrolein  concentrations  of  at  least  2.5 
percent,  with  more  than  90  percent  of 
the  populations  projected  to  experience 
1,3-butadiene  concentrations  of  similar 
magnitude.  Over  80  percent  of  the  U.S 
population  is  projected  to  experience  at 
least  a  1  percent  decrease  in  ambient 
ethanol  concentrations,  and  over  60 
percent  would  experience  a  similar 
decrease  in  ambient  formaldehyde 
concentrations  with  the  proposed 
standards. 


Table  111-12— Percent  of  Total  Population  Experiencing  Changes  in  Annual  Ambient  Concentrations  of 
Toxic  Pollutants  in  2030  as  a  Result  of  the  Proposed  Standards  « 


Percent  change 

Benzene 

(percent) 

Acrolein 

(percent) 

1 ,3-Butadiene 
(percent) 

Formaldehyde 

(percent) 

Ethanol 

(percent) 

Acetaldehyde 

(percent) 

<  -50  . . 

- 1 

>  -  50  to  <  -  25  . 

0.1 

>  -  25  to  <  -  1 0  . 

2.8 

0.7 

56.8 

>  -10  to  <  -5  . 

23.7 

36.8 

30.8 

>  -5  to  <  -2.5  . 

54.5 

43.7 

7.1 

1.2 

33.0 

0.3 

>  -2.5  to  <  -1  . 

17.7 

15.3 

3.4 

63.2 

55.3 

25.1 

>  - 1  to  <  1  . 

1.4 

3.5 

1.7 

35.6 

11.6 

74.6 

>  1  to  <  2.5  . 

0.0 

>  2.5  to  <  5  . 

>5to<  10  . 

>  10  to  <  25  . 

>  25  to  <  50  . '. . 

>50  . 

a  This  analysis  assumed  emissions  reductions  from  Tier  3  vehicle  standards  would  occur  in  all  states  and  did  not  account  for  emission  reduc¬ 
tions  associated  with  LEV  III  vehicle  standards  in  California  and  other  states  that  have  subsequently  adopted  it.  The  analysis  for  the  final  rule  will 
account  for  LEV  III  vehicle  standards. 


5.  Visibility 

Air  quality  modeling  conducted  for 
this  proposed  action  was  used  to  project 
visibility  conditions  in  139  mandatory 
class  I  federal  areas  across  the  U.S.  The 
results  show  that  in  2030  all  the 
modeled  areas  would  continue  to  have 
annual  average  deciview  levels  above 
background  and  the  proposed  rule 
would  improve  visibility  in  all  these 
areas. The  average  visibility  at  all 
modeled  mandatory  class  I  federal  areas 
on  the  20  percent  worst  days  is 
projected  to  improve  by  0.04  deciviews, 
or  0.28  percent,  in  2030.  Section  7. 2. 5. 5 
of  the  draft  RIA  contains  more  detail  on 
the  visibility  portion  of  the  air  quality 
modeling. 

6.  Nitrogen  and  Sulfur  Deposition 

Our  air  quality  modeling  projects 
substantial  decreases  in  nitrogen 


’'’■‘The  level  of  visibility  impairment  in  an  area 
is  based  on  the  light-extinction  coefficient  and  a 
unitless  visibility  index,  called  a  "deciview”,  which 
is  used  in  the  valuation  of  visibility.  The  deciview 
metric  provides  a  scale  for  perceived  visual  changes 
over  the  entire  range  of  conditions,  from  clear  to 
hazy.  Under  many  scenic  conditions,  the  average 
person  can  generally  perceive  a  change  of  one 
deciview.  The  higher  the  deciview  value,  the  worse 
the  visibility.  Thus,  an  improvement  in  visibility  is 
a  decrease  in  deciview  value. 


deposition  as  a  result  of  the  proposed 
standards.  The  standards  would  result 
in  annual  percent  decreases  of  greater 
than  5  percent  in  most  major  urban 
areas  and  greater  than  7  percent  in  a  few 
areas.  In  addition,  smaller  decreases,  in 
the  1  to  1.5  percent  range,  would  occur 
over  most  of  the  rest  of  the  country.  The 
impacts  of  the  proposed  standards  on 
sulfur  deposition  are  smaller,  ranging 
from  no  change  to  decreases  of  over  2 
percent  in  some  areas.  For  maps  of  2030 
deposition  impacts  and  additional 
information  on  these  impacts  see 
Section  7. 2. 5. 6  of  the  draft  RIA. 

7.  Environmental  Justice 

Environmental  justice  (EJ)  is  a 
principle  asserting  that  all  people 
deserve  fair  treatment  and  meaningful 
involvement  with  respect  to 
environmental  laws,  regulations,  and 
policies.  ERA  seeks  to  provide  the  same 
degree  of  protection  from  environmental 
health  hazards  for  all  people.  As 
referenced  below,  numerous  studies 
have  found  that  some  environmental 
hazards  are  more  prevalent  in  areas  with 
high  population  fractions  of  racial/ 
ethnic  minorities  and  people  with  low 
socioeconomic  status  (SES),  as  would  be 


expected  on  the  basis  of  those  areas’ 
share  of  the  general  population. 

As  discussed  in  Section  II  of  this 
document,  concentrations  of  many  air 
pollutants  are  elevated  near  high-traffic 
roadways.  If  minority  populations  and 
low-income  populations 
disproportionately  live  near  such  roads, 
then  an  issue  of  EJ  may  be  present.  Such 
disparities  may  be  due  to  multiple 
factors.’ 

People  with  low  SES  often  live  in 
neighborhoods  with  multiple  stre.ssors 
and  health  risk  factors,  including 
reduced  health  insurance  coverage  rates, 
higher  smoking  and  drug  use  rates, 
limited  access  to  fresh  food,  visible 
neighborhood  violence,  and  elevated 
rates  of  obesity  and  some  diseases  such 
as  asthma,  diabetes,  and  ischemic  heart 
disease.  Although  questions  remain, 
several  studies  find  stronger 
associations  between  air  pollution  and 
health  in  locations  with  such  chronic 
neighborhood  stress,  suggesting  that 
populations  in  the.se  areas  may  be  more 
susceptible  to  the  effects  of  air 


’‘"'Depro,  B.;  Timmins.  C.  (2008)  Mobility  and 
environmental  equity:  do  housing  choices 
determine  exposure  to  air  pollution?  North  Caroline 
State  University  Center  for  Environmental  and 
Resource  Economic  Policy. 
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pollution.'*^  Household-level 

stressors  such  as  parental  smoking  and 
relationship  stress  also  may  increase 
susceptibility  to  the  adverse  effects  of 
air  pollution. 200-*!' 

To  address  the  existing  conditions  in 
areas  near  major  roadways,  in 
comparison  with  other  locations,  we 
reviewed  existing  scholarly  literature 
examining  the  topic,  and  conducted  our 
own  evaluation  of  two  national  datasets; 
the  U.S.  Census  Bureau’s  American 
Housing  Survey  for  calendar  year  2009 
and  the  U.S.  Department  of  Education’s 
database  of  school  locations. 

Existing  publications  that  address  EJ 
issues  generally  report  that  populations 
living  near  major  roadways  (and  other 
types  of  transportation  infrastructure) 
tend  to  be  composed  of  larger  fractions 
of  nonwhite  residents.  People  living  in 
neighborhoods  near  such  sources  of  air 
pollution  also  tend  to  be  lower  in 
income  than  people  living  elsewhere. 
Numerous  studies  evaluating  the 
demographics  and  socioeconomic  status 
of  populations  or  schools  near  roadways 
have  found  that  they  include  a  greater 
percentage  of  minority  residents,  as  well 
as  lower  SES  (indicated  by  variables 
such  as  median  household  income). 
Locations  in  these  studies  include  Los 
Angeles,  CA,  Seattle,  WA,  Wayne 
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County,  MI,  Orange  County,  FL,  and  the 
State  of  California  202  203  2(m  205  206  207 

We  analyzed  two  national  databases 
that  allowed  us  to  evaluate  whether 
homes  and  schools  were  located  near  a 
major  road.  One  database,  the  American 
Housing  Survey  (AHS),  includes 
descriptive  statistics  of  over  70,000 
housing  units  across  the  nation.  The 
study  is  conducted  every  two  years  by 
the  U.S.  Census  Bureau.  We  analyzed 
data  from  the  2009  AHS.  The  second 
database  we  analyzed  was  the  U.S. 
Department  of  Education’s  Common 
Core  of  Data,  which  includes  enrollment 
and  location  information  for  schools 
across  the  U.S. 

In  analyzing  the  2009  AHS,  we 
focused  on  whether  or  not  a  housing 
unit  was  located  within  300  feet  of  “4- 
or-more  lane  highway,  railroad,  or 
airport.”  208  We  analyzed  whether  there 
were  differences  between  houses  and 
householders  in  such  locations  and 
those  not  in  them. 200  We  found  that 
houses  with  a  nonwhite  householder 
were  22-34  percent  more  likely  to  be 
located  within  300  feet  of  these  large 
transportation  facilities,  while  houses 
with  a  Hispanic  householder  were  17- 
33  percent  more  likely.  Households  near 
large  transportation  facilities  were,  on 
average,  lower  in  income  and 
educational  attainment,  more  likely  to 
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be  a  rental  property  and  located  in  an 
urban  area. 

In  examining  schools  near  major 
roadways,  we  examined  the  Common 
Core  of  Data  (CCD)  from  the  U.S. 
Department  of  Education,  which 
includes  information  on  all  public 
elementary  and  secondary  schools  and 
school  districts  nationwide. 21°  To 
ctetermine  school  proximities  to  major 
roadways,  we  used  a  geographic 
information  system  (CIS)  to  map  each 
school  and  roadways  based  on  the  U.S. 
Census’s  TIGER  roadway  file. 2”  We 
found  that  minority  students  were 
overrepresented  at  schools  within  200 
meters  of  the  largest  roadways,  and  that 
schools  within  200  meters  of  the  largest 
roadways  also  had  higher  than  expected 
numbers  of  students  eligible  for  free  or 
reduced-price  lunches.  For  example. 
Black  students  represent  21.57  percent 
of  students  at  schools  located  within 
200  meters  of  a  primary  road,  whereas 
Black  students  represent  16.62  percent 
of  students  in  all  U.S.  schools.  Hispanic 
students  represent  30.13  percent  of 
students  at  schools  located  within  200 
meters  of  a  primary  road,  whereas 
Hispanic  students  represent  21.93 
percent  of  students  in  all  U.S.  schools. 

Overall,  there  is  substantial  evidence 
that  people  who  live  or  attend  school 
near  major  roadways  are  more  likely  to 
be  of  a  minority  race,  Hispanic 
ethnicity,  and/or  low  SES.  The 
reduction  of  near-roadway 
concentrations  of  many  pollutants, 
discussed  above,  is  likely  to  help  in 
mitigating  this  disparity  in  racial, 
ethnic,  and  economically-based 
exposures. 

IV,  Proposed  Vehicle  Emissions 
Program 

In  the  more  than  10  years  since  EPA 
finalized  the  Tier  2  Vehicle  Program, 
manufacturers  of  light-duty  vehicles 
have  continued  to  develop  a  wide  range 
of  improved  technologies  capable  of 
reducing  key  exhaust  emissions, 
especially  hydrocarbons,  nitrogen 
oxides  (NOx),  and  particulate  matter 
(PM).  The  (California  LEV  II  program  has 
been  instrumental  in  the  continuous 
technology  improvements  by  requiring 
year  after  year  reductions  in  fleet 
average  hydrocarbon  levels  in  addition 
to  requiring  the  introduction  of 
advanced  exhaust  and  evaporative 
emission  controls  in  partial  zero 
emission  vehicles  (PZEVs).  This 
progress  in  vehicle  technology  has  made 
it  possible  for  manufacturers  to  achieve 
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emission  reductions  well  beyond  the 
requirements  of  the  Tier  2  program  if 
gasoline  sulfur  levels  are  lowered 
further. 

Extensive  data  from  existing  Tier  2 
{and  California  LEV  11)  vehicles  show  . 
the  opportunity  for  further  reductions, 
especially  in  addressing  emissions 
produced  at  start-up,  emissions  under 
high-speed,  high-load  conditions,  the 
effects  of  sulfur  in  gasoline,  the  effects 
of  increased  oil  consumption,  and  the 
effects  of  vehicle  and  control  systems 
age.  For  these  reasons,  we  are  proposing 
more  stringent  standards  designed  to 
reduce  emissions,  primarily  non¬ 
methane  organic  gases  (NMOG),  NOx, 
and  PM  from  new  vehicles.  As 
discussed  in  detail  below  and  in  the 
draft  RIA,  we  have  concluded  that,  in 
conjunction  with  the  reductions  in  fuel 
sulfur  proposed  in  this  action,  the 
proposed  vehicle  emissions  standards 
are  feasible  and  cost-effective  across  the 
fleet  in  the  proposed  timeframe.  We 
believe  that  simultaneous  reductions  in 
fuel  sulfur  would  be  a  key  factor  in' 
enabling  the  entire  fleet  of  light-duty 
vehicles  to  meet  the  proposed  emission 
standards  in-use,  throughout  the  life  of 
the  vehicle. 

This  section  describes  in  detail  the 
proposed  program  for  reducing  tailpipe 
and  evaporative  emissions  from  light- 
duty  vehicles  (LDVs,  or  passenger  cars), 
light-duty  trucks  (LDTls,  2s,  3s,  and  4s), 
Medium -Duty  Passenger  Vehicles 
(MDPVs),  and  heavy-duty  vehicles 
(HDVs).  Sections  IV.A  and  B  discuss  the 
proposed  tailpipe  emission  standards 
and  time  lines,  and  other  provisions  for 
new  light-duty  vehicles  and  MDPVs  and 
for  new  heavy-duty  vehicles  up  to 
14,000  lbs  Gross  Vehicle  Weight  Rating 
(GVWR).  Section  IV.G  presents  the 
proposed  evaporative  emissions 
standards  and  program  as  well  as 
proposed  improvements  to  the  existing 
Onboard  Diagnostics  (OBD)  provisions. 
In  Section  IV.D,  we  describe  our 
proposal  to  update  our  federal 
certification  fuel  to  better  match  today’s 
in-use  fuel  and  to  be  forward-looking 
with  respect  to  potential  future  gasoline 
ethanol  and  sulfur  content.  We  also 
discuss  in  this  section  proposed 
compliance  flexibilities  for  small 
companies  and  small-volume 
manufacturers  (IV.E)  and  test  procedure 
and  other  compliance  provisions  (IV. F). 

A.  Tailpipe  Emission  Standards  for 
Light-Duty  Vehicles,  Light-Duty  Trucks, 
and  Medium-Duty  Passenger  Vehicles 

1.  Overview 

The  proposed  Tier  3  standards  are 
very  similar  in  structure  to  those  in  the 
Tier  2  program.  As  with  the  Tier  2 


program,  the  proposed  standards  would 
apply  to  all  LDVs  and  LDTs  below  8,500 
lbs  GVWR,  and  MDPVs  (8,500  to  10,000 
lbs  GVWR).  (We  discuss  the  proposed 
standards  for  heavy-duty  vehicles  up  to 
14,000  lbs  GVWR  other  than  MDPVs,  in 
Section  IV.B  below.)  Also  as  with  Tier 
2,  manufacturers  would  select  from 
several  “bins”  of  emission  standards 
such  that  the  average  of  their  vehicles’ 
emissions  complies  with  the  proposed 
fleet-average  standards. 

In  the  discussions  of  the  various 
elements  of  our  proposed  program  for 
light-  and  heavy-duty  vehicles 
throughout  this  preamble,  we  describe 
how  the  provisions  would  be  consistent 
with  the  Galifornia  Air  Resources  Board 
(GARB)  LEV  III  program. 21 2  Auto 
manufacturers  have  stressed  to  us  the 
importance  of  their  being  able  to  design 
and  produce  a  single  fleet  of  vehicles  in 
all  50  states  that  would  comply  with 
requirements  under  the  Tier  3  program 
and  the  LEV  III  program,  as  well  as 
greenhouse  gas/GAFE  requirements  in 
the  same  timeframe.  Gonsistency  among 
the  federal  and  Galifornia  programs 
means  that  special  versions  of  vehicles 
with  different  emission  control 
hardware  and  calibrations  would  not  be 
necessary  for  different  geographic  areas. 
This  would  allow  manufacturers  to 
avoid  the  additional  costs  of  parallel 
design,  development,  calibration,  and 
manufacturing.  Gonsistency  among 
programs  would  also  eliminate  the  need 
to  supply  aftermarket  parts  for  repair  of 
multiple  versions  of  a  vehicle.  We 
believe  that  the  most  cost-effective 
national  program  will  result  from  close 
coordination  of  GARB  LEV  III  and 
federal  Tier  3  program  elements  and 
their  implementation.  To  that  end,  we 
worked  closely  with  GARB  and  the 
vehicle  manufacturers,  both 
individually  and  through  their  trade 
associations,  to  align  the  two  programs. 

The  Tier  3  program  we  are  proposing 
is  identical  to  LEV  III  in  most  major 
respects  for  both  light-duty  and  heavy- 
duty  vehicle  exhaust  and  evaporative 
emissions  requirements,  as  discussed  in 
detail  below  in  this  section.  The  levels 
and  the  timing  of  the  light-duty  and 
heavy-duty  declining  fleet-average 
NMOG+NOx  standards  that  we  are 
proposing  would  be  identical  to  those  in 
LEV  III.  Also,  the  Tier  3  emissions  bins 
to  which  manufacturers  would  certify 
individual  vehicle  models  in  order  to 
comply  with  the  average  standards,  for 
both  light-  and  heavy-duty  vehicles, 
would  also  be  identical  to  those  in  LEV 
III.  Similarly,  the  proposed  Tier  3  per- 
vehicle  PM  standards  match  LEV  III 


lev  hi  program' as  approved  by  the  California 
Air  Resources  Board,  January  2012. 


standards  through  MY  2024.  In 
addition,  our  proposed  primary 
evaporative  emissions  standards  and 
onboard  diagnostics  requirements  are 
also  identical  to  the  LEV  III 
requirements. 

We  note  there  are  a  few  proposed  Tier 
3  provisions  that  GARB  and  EPA 
understand  would  be  different,  for 
reasons  discussed  below.  Specifically, 
these  include  the  LEV  III  program  and 
our  proposed  Tier  3  program  would 
have  different  light-duty  PM 
requirements  late  in  the  program  (i.e., 
after  MY  2024  (IV.A.3.b.)),  would 
require  different  test  fuels  (ElO  and  E15, 
respectively  (lV.A.3.c)),  and  only  EPA 
would  have  an  evaporative  leak  test 
(IV.G.5.b).  EPA  and  GARB  will  continue 
to  work  toward  additional  consistency 
between  our  programs  whenever 
practicable  as  both  programs  are 
implemented.  Beyond  these  three 
provisions,  the  differences  between  the 
programs  would  not  be  major  and 
would  exist  only  in  the  early 
transitional  years  of  the  Tier  3  program. 
These  differences  would  result  from  the 
fact  that  the  LEV  III  requirements  begin 
slightly  earlier  and  that  a  limited  phase- 
in  of  some  provisions  would  be 
necessary  for  a  smooth  transition  to 
overall  aligned  programs.  These 
temporary  differences  would  include 
the  process  for  how  early  compliance 
credits  would  be  generated  and  used 
(e.g..  Section  IV.A. 7. a);  how  quickly 
manufacturers  would  need  move  toward 
certifying  all  of  their  vehicle  models  to 
longer  useful-life  values  (e.g..  Section 
IV.A.7.b)  and  on  the  new  test  fuel  (e.g.. 
Section  lV.A.7.c);  and  transitional 
emissions  bins  to  facilitate  tbe  transition 
from  Tier  2  to  Tier  3  (IV.A. 7. m). 
Similarly,  the  primary  Tier  3 
evaporative  standards  would  have  a 
brief  phase  in  period,  temporarily 
resulting  in  requirements  that  would  be 
slightly  different  from  those  in  LEV  III. 

The  proposed  Tier  3  program  is 
designed  primarily  to  reduce  exhaust 
and  evaporative  emissions  during 
summer  ambient  temperature 
conditions  when  NMOG,  NOx  and  PM 
emissions  contribute  to  air  quality 
concerns.  We  are  not  proposing  new 
emission  requirements  for  any  vehicle 
or  fuel  over  the  cold  temperatures  test 
cycles  (i.e.,  the  20  °F  cold  GO  and 
NMHG  tests).  However,  we  seek 
comment  on  the  need  for'doing  so, 
including  vehicles  operating  on  E85 
fuel,  and  on  the  appropriate  form  and 
level  for  any  such  cold-temperature 
requirements. 
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2.  Summary  of  Proposed  FTP  and  SFTP 
Tailpipe  Standards 

We  are  proposing  a  comprehensive 
program  that  would  address  the  key 
pollutants  of  concern.  We  are  proposing 
new  standards  for  the  sum  of  NMOG 
emd  NOx  emissions,  presented  as 
NMOG+NOx,  and  PM.  As  discussed  in 
Section  III  above,  these  proposed 
standards  would  result  in  very 
significant  improvements  in  vehicle 
emissions  from  the  levels  of  the  Tier  2 
program.  For  these  pollutants,  we  are 
proposing  standards  as  measured  on  test 
procedures  that  represent  a  range  of 
vehicle  operation,  including  the  Federal 
Test  Procedure  (FTP)  and  the 
Supplemental  Federal  Test  Procedure 
(SITP).  Unless  otherwise  specified,  the 
proposed  FTP  and  SFTP  standards 
would  apply  to  vehicles  operating  on 
gasoline,  diesel,  and  alternative  fuels, 
including  both  flexible  fuel  and 
dedicated  alternative  fuel  vehicles. 

The  proposed  FTP  and  SFTP 
NMOG+NOx  standards  would  be  fleet- 
average  standards,  meaning  that  the 
manufacturer  would  calculate  the 
average  emissions  of  the  vehicles  it  sells 
in  each  model  year  and  compare  that 
average  to  the  applicable  standard  for 
that  model  year.  The  proposed  fleet 
average  standards  for  NMOG+NOx 
evaluated  over  the  FTP  are  summarized 
in  Table  I-l.  (For  comparison,  the 
average  NMOG  and  NOx  standard  for 
the  Tier  2  program,  when  added  . 
together,  equal  160  mg/mi).  The 
standards  would  begin  in  MY  2017  at  a 
level  representing  a  46  percent 
reduction  from  the  current  Tier  2 
requirements  for  lighter  vehicles  and 
would  become  increasingly  stringent, 
culminating  in  an  81  percent  reduction 
in  MY  2025.  The  proposed  FTP 
NMOG+NOx  program  includes  separate 
fleet  average  standards  for  lighter  and 
heavier  vehicles  that  would  converge  at 
30  milligrams  per  mile  (mg/mi)  in  MY 
2025  and  later.2'3  2i4 

Manufacturers  would  determine  their 
fleet  average  FTP  NMOG+NOx  emission 
values  based-on  the  per-vehicle  “bin 
standards”  to  which  they  certified  each 
vehicle  model.  As  with  the  Tier  2 
program,  manufacturers  would  be  free 
to  choose  to  certify  vehicles  to  any  of 


The  proposed  declining  NMOG+NOx  fleet- 
average  standards  would  consist  of  one  set  of 
declining  standards  that  would  apply  to  light-duty 
vehicles  (LDVs)  and  small  light  trucla  (LDTls)  and 
a  second  set  of  declining  standards  that  would 
apply  to  heavier  light  trucks  (LDT2s,  LDT3s. 
LDT4s).  and  MDPVs. 

This  preamble  presents  the  proposed 
standards  in  terms  of  milligrams  per  mile  for 
convenience.  The  associated  regulatory  language 
will  continue  to  present  the  standard  in  terms  of 
grams  per  mile  for  consistency  with  earlier 
programs. 


the  bins,  so  long  as  the  sales-weighted 
average  of  the  NMOG+NOx  values  from 
the  selected  bins  met  the  fleet  average 
standard  for  that  model  year.  Table  IV- 
1  presents  the  per-vehicle  bin  standards. 
Similarly,  the  proposed  fleet  average 
NMOG+NOx  standards  measured  over 
the  SFTP  are  summarized  in  Table  1-2. 
The  proposed  SFTP  NMOG+NOx  fleet 
average  standards  decline  from  MY 
2017  until  MY  2025.  In  this  case,  the 
same  standards  would  apply  to  both 
lighter  and  heavier  vehicles.  In  MY 
2025,  the  SFTP  NMOG+NOx  standard 
would  reach  its  fully  phased-in  fleet 
average  level  of  50  mg/mi.  We  are  also 
proposing  PM  standards  as  part  of  this 
Tier  3  program.  The  proposed  PM 
standards  would  apply  to  each  vehicle 
separately  (i.e.,  not  as  a  fleet  average). 
Also,  in  contrast  to  the  declining 
NMOG+NOx  standards,  the  proposed 
certification  PM  standard  on  the  FTP  is 
3  mg/mi  for  all  vehicles  and  for  all 
model  years,  but  phasing  in  beginning 
in  MY  2017  for  vehicles  at  or  below 
6,000  lbs  GVWR  and  in  MY  2018  for 
vehicles  above  6,000  lbs  GVWR.  Based 
on  EPA  and  GARB  test  programs,  most 
current  light  duty  vehicles  are  already 
performing  at  or  below  this  level. 
However,  some  vehicles  are  emitting 
above  this  level,  due  to  such  factors  as 
combustion  chamber  designs,  and  fuel 
and  oil  consumption  controls  that  are 
not  optimized  for  low  PM  emissions. 

The  intent  of  the  proposed  3  mg/mi 
standard  is  to  bring  all  light-duty 
vehicles  to  the  PM  level  typical  of  that 
being  demonstrated  by  most  light-duty 
vehicles  today. 

To  address  the  uncertainties  that  will 
accompany  the  introduction  of  new  . 
technologies,  the  proposed  program  also 
includes  a  separate  in-use  FTP  PM 
standard  of  6  mg/mi  for  the  testing  of  in- 
use  vehicles  during  the  phase-in  period, 
as  described  in  more  detail  below.  As 
presented  in  Table  1-3,  for  vehicles  at  or 
below  6000  lbs  GVWR,  these  FTP 
certification  and  in-use  standards  would 
be  phased  in  beginning  with  a 
requirement  that  at  least  20  percent  of 
a  company’s  U.S.  sales  meet  the 
standards  in  MY  2017  and  reaching  a 
100  percent  compliance  requirement  in 
MY  2021.  The  proposed  standards 
represent  a  significant  numerical 
reduction  from  the  Tier  2  PM  emission 
standards  of  10  mg/mi  for  light-duty 
vehicles.  Finally,  the  proposed  Tier  3 
program  includes  PM  standards 
evaluated  over  the  US06  cycle  (a 
component  of  the  SFTP  test,  discussed 
further  below)  at  a  level  of  10  mg/mi  for 
vehicles  at  or  below  6,000  lbs  GVWR 
and  20  mg/mi  for  heavier  vehicles.  We 
are  proposing  separate  standards  for 


different  sizes  of  vehicles  because  PM 
generation  typically  increases  when 
vehicles  are  carrying  heavier  loads  and/ 
or  when  they  are  pulling  trailers.  The 
US06  PM  standards  would  phase  in  on 
the  same  schedule  as  the  FTP  PM 
standards,  reaching  100  percent  of  each 
company’s  U.S.  sales  by  MY  2022. 

These  US06  standards  would  apply  to 
the  same  vehicle  models  that  a 
manufacture  chose  to  certify  to  the  FTP 
PM  standard  during  the  percent  phase 
in  period.  PM  levels  over  the  US06  are 
typically  higher  than  the  PM  emitted 
over  the  FTP  due  to  the  increased  load 
on  the  vehicle.  As  in  the  case  of  the  FTP 
PM  standards,  the  intent  of  the 
proposed  standard  is  to  bring  the 
emission  performance  of  all  vehicles  to 
that  already  being  demonstrated  by 
many  vehicles  in  the  current  light-duty 
fleet. 

As  with  the  FTP  PM  standard,  we 
propose  a  separate  in-use  US06  PM 
standard  during  the  percent  phase-in 
period  of  15  and  25  mg/mi  for  vehicles 
of  6000  lbs  GVWR  and  less,  and  for 
vehicles  above  6,000  lbs  GVWR, 
respectively. 

The  next  subsections  describe  in  more 
detail  the  proposed  standards,  how  they 
would  be  implemented  over  time,  and 
the  technological  approaches  that  we 
believe  will  be  available  to 
manufacturers  in  order  to  comply. 

3.  Proposed  FTP  Standards 

As  summarized  above,  we  propose 
new  standards  for  the  primary 
pollutants  of  concern  for  this  rule 
(NMOG,  NOx,  and  PM)  as  measured  on 
the  FTP.  The  following  paragraphs 
describe  in  more  detail  these  FTP 
standards  for  NMOG+NOx  and  PM,  as 
well  as  for  carbon  monoxide  (GO)  and 
formaldehyde  (HCHO). 

a.  FTP  NMOG+NOx  Standards 

We  propose  that  the  Tier  3  NMOG 
and  NOx  standards,  both  of  which  are 
important  to  reduce  ambient  ozone 
concentrations,  be  expressed  in  terms  of 
the  sum  of  the  two  pollutants,  or  as 
NMOG+NOx  in  mg/mi.,235  This 
approach  contrasts  with  the  Tier  2 
standards,  which  were  expressed  as 
separate  NMOG  and  NOx  standards.  We 
believe  that  the  combined  standard  is 
appropriate  for  this  proposed  program 
for  several  reasons.  At  the  stringent 
proposed  emission  levels,  combining 
NMOG  and  NOx  would  provide  a  small 
amount  of  compliance  flexibility,  while 
at  the  same  time  significantly  reducing 
both  NMOG  and  NOx  emission  levels. 


In  the  past,  EPA  has  taken  a  similar  combined- 
standard  approach  for  heavy-duty  highway  engines 
and  many  categories  of  nonroad  engines. 
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For  example,  the  combined  standard 
would  allow  a  gasoline  vehicle 
manufacturer  to  have  slightly  higher 
NMOG  if  it  were  offset  by  lower  NOx, 
or  allow  a  diesel  vehicle  manufacturer 
to  have  slightly  higher  NOx  if  offset  by 
lower  NMOG.  This  approach  still 
ensures  major  reductions  in  both 
pollutants  compared  to  today’s  levels. 
This  is  because  the  very  stringent  level 
of  the  fully  phased-in  proposed 
combined  standard  (30  mg/mi 
NMOG+NOx)  means  that  even  with  a 
degree  of  allowed  trading  off  of  one 
pollutant  for  the  other,  the  maximum 
emissions  of  either  pollutant  would 
need  to  be  well  below  current  levels. 

The  standards  of  the  Galiforiiia  LEV  III 
program^  would  also  be  expressed  as 
NMOG+NOx:  aligning  Tier  3  with  LEV 
III  in  this  respect  would  facilitate  an 
important  element  of  a  national 
program. 

We  believe  that  a  fully  phased-in  level 
for  the  proposed  fleet-average  standard 
of  30  mg/mi  is  the  most  stringent  level 
that  we  could  reasonably  propose  in  the 
context  of  our  proposed  10-ppm  average 
standard  for  gasoline  sulfur.  As 
discussed  in  the  feasibility  Section 
IV.A.5  below,  when  necessary  margins 


of  compliance  are  considered,  this 
proposed  standard  is  very  close  to  zero. 
We  request  comment  on  this  level  for 
the  proposed  standard,  as  well  as  the 
declining  standards  during  the 
transition  years  (see  Table  IV-3  below). 
EPA  is  proposing  compliance 
mechanisms  for  the  new  Tier  3  FTP 
standards  that  are  the  same  in  most 
respects  as  those  of  the  Tier  2  program. 
Using  the  Tier  2  approaches  as  much  as 
possible  would  streamline  the 
implementation  of  the  program  by 
maintaining  most  of  the  compliance 
processes  that  manufacturers  are 
familiar  with  today. 

A  key  compliance  mechanism 
adapted  from  the  Tier  2  program  is  a 
“bin”  structure  for  the  proposed 
emission  standards.  For  these  purposes, 
a  bin  is  a  set  of  several  standards  that 
are  intended  to  be  complied  with  as  a 
group.  Thus  each  Tier  3  bin  would  have 
an  NMOG+NOx  standard  and  a  PM 
standard,  as  well  as  CO  and  HCHO 
standards.  A  manufacturer  choosing  to 
certify  a  vehicle  to  a  certain  bin  would 
need  to  meet  each  of  that  bin’s 
standards  for  the  full  useful  life  of  the 
vehicle.  In  this  approach,  manufacturers 
could  certify  vehicles  to  any  of  the  bins. 


but  they  would  have  to  ensure  that 
average  NMOG+NOx  of  the  bins  to 
which  all  of  its  vehicles  were  certified  . 
met  the  fleet  average  standard  specific 
to  the  vehicle  category  (i.e.,  LDV/LDTl 
and  LDT2/3/4/MDPVs)  for  that  model 
year.  That  is,  a  manufacturer  would 
comply  by  ensuring  that  the  sales- 
weighted  average  of  the  NMOG+NOx 
values  of  the  bins  to  which  each  of  its 
vehicle  models  was  certified  was  lower 
than  the  fleet  average  standard  that 
applied  for  that  model  year. 

For  each  proposed  bin,  we  are 
including  CO  and  HCHO  standards  at 
levels  intended  to  prevent  new  engine 
and  emission  control  designs  that  would 
result  in  increases  in  today’s  CO  and 
HCHO  emissions.  The  standards  are 
based  on  the  comparable  current  LEV  II 
and  Tier  2  bin  standards  for  these 
pollutants.  The  current  standards  do  not 
appear  to  be  technology-forcing,  and  we 
believe  that  this  would  continue  to  be 
the  case  as  Tier  3  technologies  are 
developed. 

The  bin  structure  that  we  are 
proposing  for  light  duty  vehicles,  light- 
duty  trucks,  and  MDPVs  standards  is 
presented  in  Table  IV-1. 


Table  IV-1— Proposed  FTP  Standards  for  LDVs,  LDTs  and  MDPVs  (mg/mi) 


Bin 

NMOG+NOx 

(mg/mi) 

PM  a 
(mg/mi) 

CO 

(g/mi) 

HCHO 

(mg/mi) 

Bin  160 . . 

160 

3 

4.2 

4 

Bin  125 . 

125 

*  3 

2.1 

4 

Bin  70 . ; . 

70 

3 

1.7 

4 

Bin  50 . 

50 

3 

1.7 

4 

Bin  30 . . . 

30 

3 

1.0 

4 

Bin  20 . 

20 

3 

1.0 

4 

Bin  0 . 

0 

0 

0 

0 

®ln  MYs  2017-20,  the  PM  standard  applies  only  to  that  segment  of  a  manufacturer’s  vehicles  covered  by  the  percent  of  sales  phase-in  for  that 
model  year. 


Consistent  with  the  Tier  2  principle  of 
vehicle  and  fuel  neutrality,  we  are 
proposing  that  the  same  standards  apply 
to  LDVs,  LDTs,  or  MDPVS,  regardless  of 
the  fuel  they  use.  That  is,  vehicles 
certified  to  operate  on  any  fuel  (e.g., 
gasoline,  diesel  fuel,  E85,  CNG,  LNG, 
hydrogen,  and  methanol)  would  all  be 
subject  to  the  same  standards. 

We  propose  to  maintain  the  fleet- 
average  approach  of  the  Tier  2 
standards.  Unlike  Tier  2,  the  proposed 
Tier  3  fleet-average  standards  would 
decline  annually  to  a  fully  phased-in 
level  of  30  mg/mi  NMOG+NOx.  (The 
Tier  2  program,  after  a  period  of 
transition,  established  a  single  fleet 
average  standard  for  all  model  years.) 
Specifically,  we  are  proposing 
NMOG+NOx  standards  as  measured  on 
the  FTP  that  would  reduce  the 
combined  fleet-average  emissions 


gradually  ft-om  MY  2017  through  2025, 
as  shown  in  Table  IV-2  below. 
Beginning  in  MY  2017,  we  propose 
separate  fleet  average  standards  for 
lighter  and  heavier  vehicles  that  would 
both  decline  annually,  converging  in  » 
MY  2025.  These  proposed  declining 
average  standards  are  identical  to 
GARB’S  LEV  III  standards.^i^ 

The  declining  fleet-average 
NMOG+NOx  standard  requirement 
would  begin  in  2017  for  light-duty 
vehicles  and  light-duty  trucks  with  a 
GVWR  up  to  and  including  6,000  lbs 


2'6See  California  Low-Emission  Vehicles  (LEV)  & 
GHG  2012  regulations  adopted  by  State  of 
Galifomia  Air  Resources  Board.  March  22,  2012, 
Resolution  12-21  incorporating  by  reference 
Resolution  12-11,  which  was  adopted  January  26, 
2012.  Available  at  http://www.arb.ca.gov/regact/ 
2012/leviiighg2012/leviiighg2012.htm  (last  accessed 
November  19,  2012). 


and  in  2018  for  all  other  light-duty 
vehicles  and  light-duty  trucks  (i.e., 
those  with  a  GVWR  greater  than  6,000 
lbs).  The  standards  would  apply  to  the 
heavier  vehicles  a  year  later  to  facilitate 
the  transition  to  a  50-state  program  for 
all  manufacturers.  During  this  transition 
period,  there  would  be  two  fleet-average 
NMOG+NOx  standards  for  each  model 
year,  one  for  LDVs  and  LDTls  and  a 
second  fleet-average  standard  for  all 
other  LDTs  (LDT2s,  LDT3s,  and  LDT4s) 
and  for  MDPVs.  We  are  proposing  that 
the  fleet-average  standards  decline  in  a 
linear  way  from  MY  2017  through  MY 
2025,  at  which  point  the  two  fleet- 
average  standards  would  converge  and 
stabilize  for  later  model  years  at  the 
same  level,  30  mg/mi,  as  shown  in  Table 
IV-2.  Note  that  these  fleet  average 
standards  are  for  LDT2  and  larger 
vehicles,  and  for  LDVs  and  LDTls  that 
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manufacturers  certify  to  the  150,000 
mile  useful  life  value.  Section  IV.A.7.b 
discusses  how  the  Clean  Air  Act  defines 
the  useful  life  values  for  certification 


purposes  and  how  EPA  proposes  to  also 
provide  for  certification  to  slightly 
lower  emissions  standards  to  a  useful 
life  value  of  120,000  miles,  representing 


a  level  of  stringency  that  is  equivalent 
to  that  of  the  emission  standards 
corresponding  to  the  150,000  mile 
useful  life,  for  LDVs  and  LDTls. 


Table  IV-2— Proposed  LDV,  LDT,  and  MDPV  Fleet  Average  FTP  NMOG+NOx  Standards 

[mg/mi] 


Model  Year 


! 

- - ! 

2017a 

2018 

i  2019 

I 

I 

! -  I 

2020 

I - 

2021 

1 

2022 

2023 

_ 1 

2024 

2025  and 
later 

LDV/LDTI*’  . 

86 

79 

I 

72 

65 

58* 

51 

44 

37 

30 

LDT2,3,4  and  MDPV . 

101 

92 

83 

74 

65 

56 

47 

38 

30 

a  For  vehicles  above  6,000  lbs  GVWR,  the  fleet  average  standards  would  apply  beginning  in  MY  2018. 

‘’These  proposed  standards  apply  tor  a  150,000  mile  useful  life.  Manufacturers  could  choose  to  certify  all  of  their  LDVs  and  LDVIs  to  a  useful 
life  of  120,000  miles.  If  any  of  these  families  are  certified  to  the  shorter  useful  life,  a  proportionally  lower  numerical  fleet  average  standard  would 
apply,  calculated  by  multiplying  the  respective  150,000  mile  standard  by  0.85  and  rounding  to  the  nearest  mg. 


EPA  is  also  proposing  an  alternative 
phase-in  of  the  30  mg/iiii  FTP 
NMOG+NOx  standard'that  would  he 
available  if  a  manufacturer  prefers  a 
stable  standard  and  four  full  years  of 
lead  time,  as  specified  in  the  Clean  Air 
Act  for  vehicles  above  6,000  lbs  GVWR. 
For  MYs  2017  and  2018,  a  manufacturer 
would  certify  vehicles  up  to  6,000  lbs 
GVWR  to  the  primary  declining  FTP 
fleet  average  standards,  as  in  the 
primary  program.  Then,  beginning  in 
MY  2019,  a  stable  fleet  average  standard 
of  30  mg/mi  would  apply  to  an 
increasing  percentage  of  a 
manufacturer’s  light-duty  vehicles, 
light-duty  trucks,  and  MDPVs,  both  up 
to  and  above  6,000  lbs  GVWR.  The 
percent  phase-in  would  match  the 
proposed  PM  percent  phase-in 
schedule,  as  discussed  below — 
specifically  40  percent  of  sales  in  MY 
2019,  70  percent  in  MY  2020,  and  100 
percent  in  MY  2021  and  later  model 
years.  A  manufacturer  choosing  to 
certify  any  vehicle  to  this  alternative 
phase-in  would  need  to  use  this 
approach  for  all  its  models  in  MYs  2019 
and  later;  certifying  part  of  its  fleet  to 
the  declining  fleet  average  after  MY 
2018  would  not  be  permitted,  since  the 
structures  of  the  two  approaches,’ 
including  the  early  credits  provisions  of 
the  NMOG+NOx  fleet  average  program, 
would  not  be  consistent.  A 
manufacturer  certifying  to  this 
alternative  phase-in  would  also  need  to 
comply  with  the  alternative  SFTP 
NMOG+NOx  phase-in  and  the 
alternative  FTP  PM  and  US06  PM 
phase-ins  as  described  below.  Vehicles 
covered  by  the  alternative  phase-in 
programs  would  be  considered  “final 
Tier  3”  vehicles  and  thus  would  also 
comply  with  the  Tier  3  certification  fuel 
and  full  useful  life  provisions.  EPA 
requests  comment  on  this  alternative 
phase-in  approach  as  well  as  on  the 
primcuy  option  above. 


b.  FTP  PM  Standards 

We  also  propose  new  FTP  standards 
for  PM  emissions,  as  summarized  in 
Table  lV-3  below.  For  many  years, 

EPA’s  focus  for  mobile  source  PM  was 
on  diesel  engine  emissions.  In  recent 
years,  the  very  effective  controls  on  PM 
exhaust  emissions  that  manufacturers 
have  developed  for  heavy-duty  diesel 
engines  have  been  successfully  applied 
to  light-duty  diesel  engines  as  well.  At 
the  same  time,  attention  to  gasoline 
engine  PM  emissions  has  increased  as 
research  has  demonstrated  that  the  level 
of  PM  from  gasoline  light  duty  vehicles 
is  more  significant  than  had  been 
previously  thought.^^^ 

Under  typical  driving,  as  simulated  by 
the  FTP,  the  PM  emissions  of  most 
current-technology  gasoline  vehicles  are 
fairly  low,  well  below  the  Tier  2  PM 
standards.  At  the  same  time  we  see 
considerable  variation  in  PM  emissions 
among  vehicle  models  not  consistently 
associated  with  any  specific  engine  or 
emission  control  technology  (Section 
1.5.1  of  the  draft  RIA).  As  a  result,  we 
are  proposing  a  new  FTP  PM  standard 
that  is  set  to  ensure  that  all  new  vehicles 
would  perform  at  a  level  representing 
what  is  already  being  achieved  by  well- 
designed  Tier  2  emission  control  • 
technologies. 

PM  emissions  over  the  FTP  are 
generally  attributed  to  the  cold  start, 
when  PM  formation  from  combustion  of 
the  fuel  is  facilitated  by  the  operating 
conditions,  including  a  cold  combustion 
chamber  and  fuel  enrichment.  During 
cold  start,  PM  control  via  oxidation  of 
semi-volatile  organic  compounds  from 


2'^  Nam,  E.;  Fulper,  C.;  Warila,  J.;  Somers,  J.; 
Michaels,  H.;  Bauldauf,  R.;  Rykowski,  R.;  and 
Scarboro,  C.  Analysis  of  Particulate  Matter 
Emissions  from  Light-Duty  Gasoline  Vehicles  in 
Kansas  City,  EPA420-R-08-010.  Assessment  and 
Standards  Division  Office  of  Transportation  and  Air 
Quality  U.S.  Environmental  Protection  Agency  Ann 
Arbor,  MI,  April  2008. 


the  lubricating  oil  by  catalytic 
converters  is  less  effective.  We  believe 
that  the  proposed  FTP  PM  standard  can 
be  achieved  with  improvements  to  the 
fuel  controls  during  the  cold  start 
without  the  need  for  any  new 
technology  or  hardware.  Improvements 
in  cold-start  exhaust  catalyst 
performance  for  NMOG+NOx  control 
will  also  reduce  emissions  of  semi¬ 
volatile  organic  PM.  As  such,  cold  start 
PM  levels  are  relatively  independent  of 
vehicle  application  and  therefore  we  are 
proposing  a  single  FTP  PM  standard  for 
all  light-duty  and  MDPV  vehicles.  The 
PM  standard  level  we  are  proposing 
would  ensure  that  future  PM 
performance  is  consistent  with  current 
well-performing  Tier  2  vehicles.  Unlike 
the  NMOG+NOx  FTP  standard,  the  PM 
standard  would  not  decline  over  time, 
since  most  manufacturers  are  already 
producing  vehicles  that  would  meet  the 
proposed  new  standards. 

Although  we  believe  it  is  important 
that  the  proposed  FTP  PM  standard 
apply  from  the  beginning  of  the  Tier  3 
program,  we  are  proposing  several 
provisions  to  provide  a  degree  of 
flexibility  for  manufacturers  in  how 
many  vehicle  models  would  need  to 
meet  that  standard  in  the  early  years  of 
the  program.  Manufacturers  have  raised 
several  issues  that  we  believe  these 
provisions  would  address. 

In  meetings  with  EPA,  several 
manufacturers  have  expressed  concerns 
about  how  a  PM  standard  in  the  range 
of  the  proposed  3  mg/mi  standard 
would  be  implemented.  One  concern 
related  to  the  initial  uncertainties  about 
PM  emissions  performance  that  will 
accompany  the  development  of  new 
engine  technologies,  including  those 
that  may  be  introduced  to  address  the 
GHG  emissions/fuel  economy  standards 
that  EPA  and  NHTSA  recently  finalized 
for  these  vehicles.  Also,  manufacturers 
expressed  concerns  related  to  the  testing 
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of  PM  on  the  FTP,  particularly  about 
potential  updates  to  the  test  procedures 
required  to  accurately  measure  PM  at 
very  low  levels.  Finally,  related  to  the 
concerns  about  the  new  test  procedures 
are  the  current  limitations  that  exist  for 
some  manufacturers  regarding  the 
capacity  of  their  test  facilities  to  perform 
a  significant  volume  of  gasoline  vehicle 
PM  testing. 

For  these  reasons,  we  are  proposing  a 
percent-of-sales  phase-in  during  the  first 

5  years  of  the  program  to  address  these 
concerns.  Beginning  in  MY  2017  (and  in 
MY  2018  for  vehicles  over  6,000  lbs 
GVWR),  manufacturers  would  comply 
with  fhe  PM  standard  with  a  minimum 
of  20  percent  of  their  U.S.  sales.  As 
shown  in  Table  IV-3,  the  percentage  of 
the  manufacturer’s  sales  that  would 
need  to  comply  would  increase  each 
year,  reaching  100  percent  in  MY  2021. 
In  addition  to  this  percent  phase-in,  we 
are  proposing  a  separate  PM  standard  of 

6  mg/mi  that  would  apply  only  for  in- 
use  testing  of  vehicles  certified  to  the 
new  standards,  and  only  during  the 
percent  phase-in  period. 

Due  to  the  MY  2018  start  date  for 
vehicles  over  6,000  lbs  GVWR, 
manufacturers  that  have  few  or  no 
vehicle  models  over  6,000  lbs  GVWR 
would  be  required  to  certify  a  larger 
percentage  of  their  total  light-duty  sales 


in  MY  2017  than  full  line 
manufacturers.  While  we  believe  that 
most  manufacturers  would  likely  choose 
a  single  large-volume  durability  group 
to  meet  the  2017  requirements,  we  seek 
comment  on  an  option  to  comply  with 
the  MY  2017  PM  requirements  by 
allowing  manufactures  to  certify  10 
percent  of  all  their  light-duty  vehicle 
sales  in  MY  2017  to  the  new  PM 
standards,  including  light-duty  vehicles 
over  6,000  lbs  GVWR  and  MDPVs.  This 
approach  would  be  consistent  with  the 
GARB  LEVIII  program,  which  requires 
that  10  percent  of  all  light-duty  vehicle 
sales  meet  the  new  PM  standards  in  MY 
2017. 

Because  of  the  expected  time  and 
expense  of  performing  emission  tests  on 
the  improved  PM  test  procedures,  we 
are  proposing  to  limit  the  number  of 
tests  using  the  new  procedures  that  a 
manufacturer  would  need  to  perform  at 
certification  and  during  in-use  testing. 
Specifically,  manufacturers  would  be 
required  to  test  vehicles  representing  a 
minimum  of  25  percent  of  a  model’s 
durability  test  groups  during 
certification  each  model  year  (and  a 
minimum  of  2  durability  groups). 
Manufacturers  could  select  which 
durability  groups  to  test,  but  would 
need  to  rotate  the  groups  tested  each 
year  to  eventually  cover  their  whole 


fleet.  Similarly,  manufacturers 
performing  in-use  testing  under  the  In- 
Use  Verification  Program  could  limit 
their  testing  to  50  percent  of  their  low- 
and  high-mileage  test  vehicles.  Again, 
manufacturers  would  need  to  rotate 
their  vehicle  models  so  that  each  model 
would  be  tested  every  other  year. 

Overall,  we  believe  that  the  flexibility 
that  the.se  proposed  provisions  would 
provide  would  facilitate  the  expeditious 
implementation  of  the  proposed 
program,  with  no  significant  impact  on 
the  potential  benefits  of  the  program. 

The  PM  standards  that  we  are 
proposing  are  the  most  stringent 
technically  feasible  standards  within  the 
implementation  timeframe  of  this 
proposal.  Although  the  GARB  LEV  III 
program  includes  a  1  mg/mi  standard 
which  will  begin  phasing  in  starting  in 
MY  2025,  they  acknowledge  that  there 
is  a  need  for  continuing  PM 
measurement  method  development 
prior  to  implementing  this  standard. 

In  order  for  EPA  to  propose  a  standard 
at  this  level,  there  must  be  established 
methods  to  reliably  and  consistently 
measure  PM  below  that  standard,  for 
compliance  purposes. 

We  request  comment  on  all  of  the 
proposed  FTP  standards,  their  structure, 
and  their  implementation  schedules. 


Table  I V-3— Summary  of  Proposed  FTP  Standards 


1 

Program  Element  j 

Units 

Model  Year 

I 

2023  I 

Notes 

a  201 7 

2018 

2019  1 

.  .  ..  i 

2020  2021 

L  1 

2022  : 

NMOG+NOx  Standard  (fleet  average) 

mg/mi 

Per  declining  fleet  average  for  cars  and  trucks  (see  Table  l\/-2)‘> 

PM  Standards 

i 

Phase-in 

% . 

20 

20 

40 

70 

100 

100  \ 

100 

FTP . 

Certification  . 

mg/mi 

3 

3 

3 

3 

3 

3 

Note  c 

i 

In-use  . 

mg/mi 

6 

6 

6 

6 

6 

_ ^ 

3 

[  Note  d 

®For  vehicles  above  6,000  lbs  GVWR,  the  proposed  FTP  PM  would  apply  beginning  in  MY  2018. 

^The  percent  phase-in  would  not  apply  to  the  declining  fleet  average  standards. 

<=  Manufacturers  would  be  required  to  test  25  percent  of  each  model  year’s  durability  groups,  minimum  of  2. 
'‘Manufacturers  would  be  required  to  test  50  percent  of  their  low  and  high  mileage  in-use  vehicles. 


As  with  the  proposed  FTP 
NMOG-fNOx  standards,  EPA  is  also 
proposing  an  alternative  phase-in  of  the 
3  mg/mi  FTP  PM  standard  that  would 
be  available  if  a  manufacturer  prefers  4 
full  years  of  lead  time  for  vehicles  above 
6,000  lbs  GVWR.  A  manufacturer  that 
chooses  the  alternative  phase-in  for  the 
FTP  NMOG-t-NOx  program  above  could 
also  postpone  the  beginning  of  the 
phase-in  for  PM  compliance  for  vehicles 


above  6,000  lbs  GVWR  until  MY  2019. 
For  MYs  2017  and  2018,  a  manufacturer 
would  certify  vehicles  up  to  6,000  lbs 
GVWR  to  the  3  mg/mi  FTP  PM  standard 
(and  have  a  6  mg/mi  in-use  PM 
standard)  for  20  percent  of  its  sales  in 
each  of  those  years,  as  with  the  primary 
PM  percent  phase-in  schedule.  Then,  for 
MYs  2019  and  later,  it  would  comply 
with  the  3  mg/mi  (and  6  mg/mi  in-use) 
PM  standards  for  their  LDVs,  LDTs,  and 


MDPVs,  both  up  to  and  above  6,000  lbs 
GVWR.  For  MYs  2019  and  2020  (i.e., 
before  the  phase-in  is  fully  implemented 
in  MY  2021),  manufacturers  choosing 
this  alternative  would  be  required  to 
meet  the  PM  standard  on  the  same 
segment  of  their  fleet  vehicles  being 
used  to  meet  the  NMOG-h  NOx  fleet 
average  standard,  and  at  the  applicable 
phase-in  percentage  of  sales  for  the 
given  model  year.  Manufacturers 


Durability  groups  are  a  subset  of  engine  ^’^Califomia  Air  Resources  Board  (CARB)  Initial 

families.  Several  engine  families  may  have  the  same  Statement  of  Reasons.  Public  Hearing  to  Consider 
durability  group.  LEV  III,  December  7,  2011 
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certifying  to  the  alternative  PM  phase-in 
standard  would  also  need  to  comply 
with  the  alternative  US06  PM  phase-in 
as  described  below,  as  well  as  the 
NMOG+  NOx  FTP  and  SFTP  phase-ins. 
EPA  requests  comment  on  this 
alternative  phase-in  approach  as  well  as 
on  the  primary  PM  phase-in  option 
above. 

4.  Proposed  SFTP  Standards 

In  addition  to  the  proposed  FTP 
standards,  we  are  proposing 
NMOG+NOx  and  PM  standards  as 
measured  on  the  SFTP.  The  SFTP  (and 
specifically  the  US06  component  of  thg 
test)  is  designed  to  simulate  higher 
speeds  and  higher  acceleration  rates 
(and  thus  higher  loads)  when 
substantially  more  heat  can  be  generated 
during  the  combustion  process.  It  is 
during  these  kinds  of  operation  that 
engines  can  go  into  a  fuel  “enrichment” 
mode,  where  the  engine’s  controls  may 
temporarily  create  a  rich  air/ fuel 
mixture  to  protect  exhaust  components 
from  thermal  damage.  Enrichment  can 
increase  emissions  of  NMOG+NOx  and 
PM,  primarily  due  to  the  incomplete 
combustion  that  occurs  under  rich 
conditions  and  the  diminished 
effectiveness  of  the  catalyst  in  these 
circumstances.  However,  enrichment 
can  be  minimized  or  eliminated  in 
current  and  future  engines,  where 
components  can  be  thermally  protected 
even  under  high-load  conditions  by 
careful  electronic  management  of  the 
air/fuel  mixture  and  the  combustion 
process.  To  reduce  emissions  caused  by 
excessive  enrichment,  we  are  proposing 
new  SFTP  standards.  Further,  as 
described  in  Section  rV.A.4.c  below,  we 
are  proposing  limitations  on  the 
magnitude  of  enrichment  that  could  be 
commanded  by  the  vehicle  operator.  We 
describe  the  proposed  SFTP  standards 
in  the  following  paragraphs. 

We  are  also  proposing  an  SFTP 
composite  CO  standard  of  4.2  g/mi  for 
all  model  years  2017  (or  2018)  and  later. 
This  standard  represents  no  effective 
change  fi'om  the  current  Tier  2  SFTP  CO 
standard,  which  we  believe  is  already  at 
a  level  that  is  sufficiently  stringent. 

a.  SFTP  NMOG+NOx  Standards 

We  have  reviewed  certification  and 
in-use  NMOG  and  NOx  data  on  a  wide 
range  of  recent  vehicles  as  tested  on  the 
US06  cycle.  See  Chapter  1  of  the  draft 
RIA  for  an  analysis  of  this  data.  It  is 
clear  that  most  current  vehicles  are 
generally  avoiding  significant 
enrichment  events  during  high-load 
operation  and  thus  achieve  relatively 
low  NMOG+NOx  emissions  on  the 
US06  test.  The  data  shows  that  with 
minor  (if  any)  improvements  to  engine 


calibrations  and  with  no  significant  loss 
of  performance,  manufacturers  are  able 
to  essentially  eliminate  enrichment 
events  and  their  emissions 
consequences.  Thus,  as  presented  in 
Table  iV-5  below,  we  are  proposing 
new  composite  SFTP  standards  for 
NMOG+NOx  at  levels  that  would  be 
more  stringent  than  those  required  by 
the  existing  Tier  2  program.  We  believe 
that  the  new  standards  would  require 
emission  performance  at  levels 
currently  achieved  today  by  most 
vehicles  under  high-load  operation,  and 
we  do  not  believe  that  significant 
additional  reductions  would  result  from 
SFTP  standards  more  stringent  than  the 
proposed  50  mg/mi  fully  phased-in 
level.  The  SFTP  emissions  value  for 
certification  of  gaseous  pollutants 
would  continue  to  be  calculated  as  a 
weighted  composite  value  of  emissions 
on  three  cycles  (0.35  x  FTP  +  0.28  x 
US06  +  0.37  X  SC03),  as  is  done  for  the 
Tier  2  SFTP  standards. 

We  believe  that  the  proposed 
standards  could  be  more  challenging  in 
the  early  years  of  the  program.  Thus,  we 
propose  a  declining  fleet  average 
standard  that  would  become 
increasingly  stringent  from  MY  2017  to 
MY  2025.  Manufacturers  would  comply 
with  a  declining  NMOG+NOx  fleet- 
average  SFTP  standard  for  each  year 
beginning  in  MY  2017  (MY  2018  for 
vehicles  over  6000  lbs  GVWR)  and 
culminating  for  MY  2025  and  later  with 
a  fleet-average  standard  of  50  mg/mi. 

To  provide  flexibility  in  meeting  the 
fleet-average  standards,  manufacturers 
would  determine  for  themselves  what 
the  specific  SFTP  composite  standard 
would  be  for  an  individual  vehicle 
family  and  report  that  self-selected 
standard  and  the  measured  emission 
performance.  (These  self-selected 
standards  are  analogous  to  “family 
emission  limits,”  or  “FELs,”  used  in 
other  programs  (e.g.,  heavy-duty 
highway  engine  standards).)  For  each 
family,  a  manufacturer  would  choose 
any  composite  NMOG+NOx  standard, 
up  to  180  mg/mi,  in  even  10  mg/mi 
increments.  The  manufacturer  would 
then  calculate  the  sales-weighted 
average  of  all  the  selected  standards  of 
the  families  across  its  fleet  and  compare 
that  emissions  value  to  the  applicable 
fleet-average  standards  for  that  model 
year.  Table  IV— 4  presents  the  proposed 
declining  fleet-average  SFTP 
NMOG+NOx  standards. 

As  with  the  proposed  FTP 
NMOG+NOx  and  PM  standards,  EPA  is 
also  proposing  an  alternative  phase-in  of 
the  50  mg/mi  SFTP  NMOG+NOx 
standard  that  would  be  available  if  a 
manufacturer  prefers  a  stable  standard 
and  four  full  years  of  lead  time  for 


vehicles  above  6,000  lbs  GVWR.  For 
MYs  2017  and  2018,  a  manufacturer 
would  certify  vehicles  up  to  6,000  lbs 
GVWR  to  the  primary  SFTP  declining 
fleet  average  standards,  as  in  the 
primary  program.  Then,  beginning  in 
MY  2019,  a  stable  fleet  average  standard 
of  50  mg/mi  would  apply  to  an 
increasing  percentage  of  a 
manufacturer’s  light-duty  vehicles, 
light-duty  trucks,  and  MDPVs,  both  up 
to  and  above  6,000  lbs  GVWR.  The 
percent  phase-in  would  match  the 
proposed  PM  percent  phase-in 
schedule,  as  discussed,  below.  A 
manufacturer  certifying  to  this 
alternative  phase-in  would  also  need  to 
comply  with  the  alternative  FTP 
NMOG+NOx  phase-in  and  the 
alternative  FTP  PM  and  US06  PM 
phase-ins,  as  described  elsewhere  in 
this  section.  EPA  requests  comment  on 
this  alternative  phase-in  approach  as 
well  as  on  the  primary  option  above. 

b.  US06  PM  Standards 

Our  proposed  approach  to  addressing 
PM  emissions  on  the  US06  test  (a 
component  of  the  composite  SFTP 
standard)  is  somewhat  different  from 
the  SFTP  standards  that  we  are 
proposing  for  NMOG  and  NOx 
-emissions.  In  the  case  of  PM,  US06  data 
on  recent  vehicles  shows  that  current 
gasoline  vehicles  can  have  very  low  PM 
emissions,  but  US06  PM  emission  levels 
vary  depending  on  many  factors.  In 
some  cases,  manufacturer  emission 
control  strategies  that  are  sensitive  to 
variations  in  operating  conditions  (e.g., 
variation  due  to  driver  behavior  or 
automatic  transmission  shift  points) 
appear  to  result  in  very  low  PM  levels 
during  some  tests  and  yet  higher  PM  on 
other  tests  on  the  same  vehicle  when 
driven  slightly  differently.  We  also 
believe  that  some  of  the  observed  high 
PM  emissions  may  be  partly  due  to 
increasing  oil  consumption  in  vehicles 
as  they  age,  especially  under  higher¬ 
load  conditions  or  hard  closed-throttle 
deceleration  conditions.  Thus,  we  now- 
believe  that  more  focus  on  vehicles  as 
they  age  is  important. 

We  nave  designed  the  proposed  USd6 
PM  standards  in  light  of  all  of  these 
factors,  which  relate  to  PM  emission 
formation  under  relatively  extreme 
driving  conditions.  For  these  standards, 
we  are  proposing  fo  focus  on  the  US06 
cycle  component  of  the  composite 
SFTP,  since  most  of  our  concern  about 
PM  formation  and  sensitivity  of  engine 
controls  arises  from  high-speed,  high- 
load  driving  conditions.  Similarly,  the 
quantity  of  PM  emissions  from  warmed- 
up  engines  is  closely  related  to  engine 
load,  since  the  higher  rate  of  fuel 
consumption  results  in  more 
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opportunities  for  PM  to  form.  For  this 
reason,  we  propose  that  heavier 
vehicles,  which  face  high-load 
conditions  more  frequently  than  lighter 
vehicles,  comply  with  a  higher  US06 
standard  and  lighter  vehicles  comply 
with  a  lower  standard.  The  proposed 
US06  PM  standard  would  be  lOing/mi 
for  vehicles  at  or  below  6,000  lbs  GVWR 
and  20  mg/mi  for  heavier  vehicles. 

EPA  is  seeking  comment  on  the  use  of 
vehicle  weight  to  establish  separate 
US06  PM  standards  for  cars  and  trucks. 
The  data  presented  in  Chapter  1  of  the 
draft  RIA  demonstrate  that  today’s 
heavier  vehicles  are  already  achieving 
PM  emission  levels  well  below  our 
proposed  20  mg/mi  standard  and  are 
approximately  equivalent  to  the 
performance  of  lighter  vehicles. 
According  to  our  data,  manufacturers 
appear  to  be  controlling  PM  emissions 
in  heavier  vehicles  over  severe  duty 
cycles.  Thus,  EPA  seeks  comment,on 
the  proposed  US06  PM  standards  in 
general,  including  whether  EPA  should 
adopt  a  common  US06  standard  of  10 
mg/mi  for  all  light-duty  vehicles. 

As  is  the  case  for  the  proposed  FTP 
PM  standards,  we  are  proposing  a  single 
per-vehicle  maximum  standard  to  apply 


in  each  model  year,  with  an  allowable 
percentage  phase-in  schedule  identical 
to  the  FTP  PM  phase-in. 

Finally,  as  with  the  FTP  PM  standard 
(and  for  the  same  reasons),  we  propose 
a  slightly  less  stringent  in-use  US06  PM 
standard  that  would  apply  during  the 
percent  phase-in  period  only.  The 
proposed  in-use  SFTP  PM  standards 
would  be  15  mg/mi  for  vehicles  at  or 
below  6,000  lbs  GVWR  and  25  mg/mi 
for  heavier  vehicles. 

As  with  the  proposed  FTP  and  SFTP 
NMOG+NOx  standards  and  FTP  PM 
standards,' EPA  is  also  proposing  an 
alternative  phase-in  of  the  20  mg/mi  PM 
standard  as  measured  on  the  US06 
cycle,  that  would  be  available  if  a 
manufacturer  prefers  4  full  years  of  lead 
time  for  vehicles  above  6,000  lbs  GVWR. 
A  manufacturer  that  chooses  the 
alternative  phase-in  for  the  FTP 
NMOG-i-NOx  program  above  could  also 
postpone  the  beginning  of  the  phase-in 
for  US06  PM  compliance  for  vehicles 
above  6,000  lbs  GVWR  until  MY  2019. 
For  MYs  2017  and  2018,  a  manufacturer 
would  certify  vehicles  up  to  6,000  lbs 
GVWR  to  the  10  mg/mi  FTP  PM 
standard  (and  have  a  15  mg/mi  in-use 
standard)  for  20  percent  of  its  sales  in 


each  of  those  years,  as  with  the  primary 
PM  percent  phase-in  schedule.  'Then,  for 
MYs  2019  and  later,  it  would  comply 
with  the  respective  standards  for 
vehicles  up  to  and  above  6,000  lbs 
GVWR  for  their  LDVs,  LDTs,  and 
MDPVs  (i.e.,  10  mg/mi  and  15  mg/mi 
(in-use)  for  vehicles  up  to  6,000  lbs 
GVWR,  and  20  mg/mi  and  25  mg/mi  (in- 
use)  for  vehicles  above  6,000  lbs 
GVWR.)  For  MYs  2019  and  2020, 
manufacturers  choosing  this  alternative 
would  be  required  to  meet  both  the  FTP 
PM  and  the  US06  PM  standards  on  the 
same  segment  of  their  fleet  vehicles 
being  used  to  meet  the  30  mg/mi  fleet 
average  NMOG+NOx  standards,  at  the 
applicable  percent  phase-in  requirement 
for  the  given  model  year.  Manufacturers 
certifying  to  the  alternative  US06  PM 
phase-in  standard  would  also  need  to 
comply  with  the  alternative  FTP  PM 
phase-in  as  described  above,  as  well  as 
the  NMOG+NOx  FTP  and  SFTP  phase- 
ins.  EPA  requests  comment  on  this 
alternative  phase-in  approach  as  well  as 
on  the  primary  US06  phase-in  option 
above. 

All  of  the  proposed  SFTP/US06 
standards  are  shown  in  Table  IV— 4  and 
Table  IV-5. 


Table  I V-4— Proposed  LD  and  MDPV  SFTP  Composite  Fleet  Average  Standards 


Model  year 


2017 

2018 

i 

2019 

r 

2020 

2021 

2022 

I 

2023  ! 

2024 

2025  and 
later 

NMOG+NOx  (mg/mi)  . 

a  103 

97 

90 

83  i 

L  _ i_ 

77 

70 

1  1 

! 

57 

50 

CO  (g/mi)  .  ^4.2 


a  For  vehicles  above  6,000  lbs  GVWR,  the  NMOG+NOx  and  CO  standards  would  apply  beginning  in  MY  2018. 

Table  I V-5— Summary  of  Proposed  SFTP  Standards 


Program  element 

Units 

Model  year 

^2017 

2018 

2019  j 

NMOG+NOx  Standard  (fleet  average)  . 

mg/mi  .. 

Per  declining  fleet  average  for  cars  and  trucks  (see  Table  IV-Al^* 

PM  Standards: 

1 

Phase-in . 

% . 

20 

20 

40 

70 

100 

100  I 

100 

US06: 

1 

LDV,  LDT 1  &2  Certification . 

mg/mi  .. 

10 

10 

10 

10 

10 

10 

10 

Note  c. 

LDV,  LDT1&2  In-use . 

mg/mi  .. 

15 

15 

15 

15 

15 

10 

10 

Note  d. 

US06: 

LDT3&4,  MDPV  Certification  . 

mg/mi  .. 

20 

20 

20 

20 

20 

20 

20 

Note  c. 

LDT3&4,  MDPV  In-use  . . 

mg/mi  .. 

1  25 

25 

25 

25 

25 

20 

_ ?2j 

Note  d. 

®For  vehicles  above  6,000  lbs  GVWR,  the  standards  would  apply  beginning  in  MY  2018. 

•’The  percent  phase-in  would  not  apply  to  the  declining  fleet  average  standards. 

=  Manufacturers  would  be  required  to  test  25  percent  of  each  model  year’s  durability  groups,  minimum  of  2. 
Manufacturers  would  be  required  to  test  50  percent  of  their  low  and  high  mileage  in-use  vehicles. 


We  request  comment  on  our  proposed 
SFTP  NMOG+NOx  and  PM  standards, 
their  structure,  and  their 
implementation  schedules. 


c.  Enrichment  Limitation  for  Spark- 
Ignition  Engines 

To  prevent  emissions  from  excessive 
enrichment  during  operating  conditions 


represented  by  the  SFTP  cycles,  we  are 
proposing  limitations  on  the  magnitude 
of  enrichment  that  could  be 
commanded,  including  enrichment 
episodes  encountered  during  in-use 
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operation.  During  conditions  where 
enrichment  was  demonstrated  to  be 
present  on  the  SFTP,  the  nominal  air  to 
fuel  ratio  could  not  be  richer  at  any  time 
than  the  leanest  air  to  fuel  ratio  required 
to  obtain  maximum  torque  (lean  best 
torque  or  LBT).  An  air  to  fuel  ratio  of 
LBT  plus  a  tolerance  of  4  percent 
additional  enrichment  would  be 
allowed  in  actual  vehicle  testing  to 
protect  for  any  in-use  variance  in  the  air 
to  fuel  ratio  from  the  nominal  LBT  air 
to  fuel  determination,  for  such  reasons 
as  air  or  fuel  distribution  differences 
from  production  variances  or  aging. 

LBT  is  defined  as  the  leanest  air  to 
fuel  ratio  required  at  a  speed  and  load 
point  with  a  fixed  spark  advance  to 
make  peak  torque.  Specifically,  an 
increase  in  fuel  would  not  result  in  an 
increase  in  torque  while  maintaining  a 
fixed  spark  advance.  LBT  is  determined 
by  setting  the  spark  advance  to  a  setting 
that  is  less  than  or  equal  to  the  spark 
advance  required  for  best  torque  (MBT) 
and  maintaining  that  spark  advance 
when  sweeping  the  air  to  fuel  ratio.  This 
fixed  spark  advance  requirement  is 
intended  to  prevent  torque  changes 
related  to  spark  changes  masking  true 
LBT.  Manufacturers  may  request 
approval  of  an  alternative  LBT 
definition  for  a  unique  technology  or 
control  strategy.  The  Agency  could 
determine  that  an  enrichment  amount 
was  excessive  or  not  necessary  and 
therefore  deem  that  the  approach  did 
not  meet  the  air  to  fuel  ratio 
requirements. 

Enrichment  required  for  thermal 
protection  would  continue  to  be 
allowed  upon  demonstration  of 
necessity  to  the  Agency,  based  upon 
temperature  limitations  of  the  engine  or 
exhaust  components.  Manufacturers 
would  be  required  to  provide 
descriptions  of  all  components  requiring 
thermal  protection,  temperature 
limitations  of  the  components,  how  the 
enrichment  strategy  will  detect  over¬ 
temperature  conditions  and  correct 
them,  and  a  justification  regarding  why 
the  enrichment  is  the  minimum 
necessary  to  protect  the  specific 
components.  The  Agency  may 
determine  that  the  enrichment  is  not 
justified  or  is  not  the  minimum 
necessary  based  on  the  use  of 
engineering  judgment  using  industry- 
reported  thermal  protection 
requirements. 

5.  Feasibility  of  the  Proposed 
NMOG+NOx  and  PM  Standards 

In-this  section,  with  additional 
support  in  Chapter  1  of  the  draft  RIA, 
we  describe  how  we  reached  our 
conclusion  that  the  proposed  Tier  3 
standards  would  be  technologically 


feasible  in  the  time  frame  of  the 
program.  For  each  of  the  proposed 
emission  standards,  the  lead  time 
provided  by  the  proposed  program  is 
more  than  sufficient  for  all 
manufacturers  to  comply.  First, 
manufacturers  in  many  cases  are  already 
adopting  complying  technologies  for 
reasons  other  than  this  proposed 
rulemaking.  For  example,  many  of  the 
technologies  that  manufacturers  will 
begin  to  develop  as  early  as  MY  2014  in 
response  to  the  GARB  LEV  III  FTP  and 
SFTP  NMOG+NOx  standards  for  the 
California  market  will  likely  represent 
steps  toward  compliance  with  this 
proposed  national  program.  Similarly, 
manufacturers  are  already  building 
some  vehicles  that  comply  with  our 
proposed  evaporative  emissions 
standards  in  response  to  the  GARB  LEV 
III  evaporative  standards.  In  addition,  as 
described  above,  our  proposed  program 
incorporates  a  number  of  phase-in 
provisions  that  would  ease  the 
transition  to  compliance,  including  time 
some  manufacturers  would  need  to 
install  PM  testing  capability  and  to 
ramp  up  production  on  a  national  scale. 
We  invite  comment  on  our  conclusions 
relating  to  the  feasibility  of  the  proposed 
program  for  each  of  the  standards,  as  . 
discussed  below,  including  our  overall 
conclusion  that  technological  lead  time 
is  not  a  driving  factor  in  complying  with 
any  of  the  proposed  standards. 

This  feasibility  assessment  is  based  on 
a  variety  of  complementary  technical 
data,  studies,  and  analyses.  As 
described  below,  these  include  our 
analysis  of  the  stringency  of  the 
proposed  standards  as  compared  to 
current  Tier  2  emission  levels.  We  also 
discuss  below  our  observation  that 
manufacturers  are  currently  certifying 
sevefal  vehicle  models  under  the 
California  LEV  II  program  that  could 
likely  achieve  the  proposed  Tier  3 
NMOG+NOx  and  PM  standards  or 
similar  levels.  EPA  has  assessed  the 
emissions  control  challenges 
manufacturers  would  generally  face 
(e.g.,  cold  start  NMOG  reductions  and 
running  (warmed-up)  NOx  emissions 
under  typical  and  more  aggressive 
driving  conditions)  and  the 
corresponding  technologies  that  we 
expect  to  be  available  to  manufacturers 
to  meet  these  challenges.  Our  feasibility 
assessment  accounts  for  the  fact  that  the 
proposed  Tier  3  program  would  apply  to 
all  types  of  new  vehicles,  ranging  from 
small  cars  to  large  pick-up  trucks  and 
MDPVs  and  representing  a  wide 
diversity  in  applications  and  in  specific 
engine  designs. 

It  is  important  to  note  that  our 
primary  assessment  of  the  feasibility  of 
engine  and  emission  control 


technologies  is  based  on  the  assumption 
that  vehicles  would  be  certified  on 
gasoline  with  a  fuel  sulfur -content  of  10 
ppm  and  operated  on  in-use  gasoline 
with  10  ppm  sulfur  or  less. 220  Therefore, 
our  primary  assessment  does  not 
incorporate  the  degradation  of  emission 
control  system  caused  by  higher  levels 
of  sulfur  content,  as  is  discussed  in 
Section  IV.6  below  and  in  the  draft  RIA, 
This  assessment  reinforces  the  critical 
role  of  gasoline  sulfur  control,  as 
proposed  in  Section  V  below,  in  making 
it  possible  for  EPA  to  propose  emission 
standards  at  these  very  stringent  levels. 
See  Section  IV.6  below  for  a  full  _ 
discussion  of  our  current  knowledge  of 
the  effects  of  gasoline  sulfur  on  current 
vehicle  emissions  as  well  as  our 
projections  of  how  we  expect  that  sulfur 
would  affect  compliance  with  standards 
in  the  range  of  the  proposed  Tier  3 
standards. 

Since  there  are  multiple  aspects  to  the 
Tier  3  program,  it  is  necessary  to 
consider  technical  feasibility  in  light  of 
the  different  program  requirements  and 
their  interactions  with  each  other.  In 
many  cases,  manufacturers  would  be 
able  to  address  more  than  one 
requirement  with  the  same  general 
technological  approach  (e.g.,  faster 
catalyst  light-off  can  improve  both  FTP 
NMOG+NOx  and  PM  emissions).  At  the 
same  time,  the  feasibility  assessment 
must  consider  that  different 
technologies  may  be  needed  on  different 
types  of  vehicle  applications  (i.e.,  cars 
versus  trucks)  and  must  consider  the 
relative  effectiveness  of  these 
technologies  in  reducing  emissions  for 
the  full  useful  life  of  the  vehicle  while 
operating  on  expected  in-use  fuel.  For 
example,  certain  smaller  vehicles  with 
correspondingly  small  engines  may  be 
less  challenged  to  meet  FTP  standards 
than  larger  vehicles  with  larger  engines. 
Conversely,  these  smaller  vehicles  may 
have  more  difficulty  meeting  the  more 
aggressive  SFTP  requirements  than 
vehicles  with  larger  and  more  powerful 
engines.  Additionally,  the  ability  to 
meet  the  proposed  SFTP  emission 
requirements  cem  also  be  impacted  by 
the  path  taken  to  meet  the  FTP 
requirements  (e.g.,  larger  volume 
catalysts  for  US06  emissions  control  vs. 
smaller  catalysts  for  improved  FTP  cold- 
start  emissions  control).  Throughout  the 
following  discussion,  we  address  how 
these  factors,  individually  and  in 
interaction  with  each  other,  affect  the 
feasibility  of  the  proposed  program.  We 


220  Our  technology,  feasibility,  and  cost 
assessments  are  also  consistent  with  an  assumption 
that  certification  fuel  would  contain  15  pfercent 
ethanol  and  would  have  other  properties  as 
specified  in  Section  IV.D  below. 
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invite  comment  on  our  assessments  of 
these  or  any  other  such  potential 
interactions.  Also,  although  we  are  not 
aware  of  any  technological  reasons  that 
vehicle  emission  controls  responding  to 
new  Tier  3  requirements  should  affect 
vehicle  CO2  emissions  or  fuel  economy 
in  any  significant  way,  it  is  possible  that 
such  interactions  could  occur.  For 
example,  there  may  be'some  slight 
change  in  vehicle  mass  if  manufacturers 
explore  lighter  exhaust  manifold 
materials  in  order  to  reduce  thermal 
mass  and  promote  earlier  catalyst  light- 
off  or  add  emissions  control  equipment 
such  as  hydrocarbon  adsorbers.  We 
invite  comment  on  any  such  potential 
effects  as  well. 

a.  FTP  NMOG+NOx  Standards 

The  proposed  new  emission 
requirements  include  stringent 
NMOG+NOx  standards  on  the  FTP  that 
would  require  new  vehicle  hardware  in 
order  to  achieve  the  30  mg/mi  fleet 
average  level  in  2025.  The  type  of  new 
hardware  that  would  be  required  would 
vary  depending  on  the  specific 
application  and  emission  challenges. 
Smaller  vehicles  with  corresponding 
smaller  engines  would  generally  need 
less  new  hardware  while  larger  vehicles 
may  need  additional  hardware  and 
improvements  beyond  what  would  be 
needed  for  the  smaller  vehicles.  While 
some  vehicles,  especially  larger  light 
trucks,  may  face  higher  costs  in  meeting 
the  proposed  standards,  it  is  important 
to  remember  that  not  every  vehicle 
needs  to  meet  the  standard.  The 
proposed  program  has  been  structured 
to  provide  higher  emission  standard 
“bins”  (see  Table  IV-1  above)  to  which 
manufacturers  may  certify  more 
challenged  vehicles,  so  long  as  these 
vehicles  are  offset  with  vehicles 
certified  in  lower  emission  bins  such 
that  the  fleet-wide  average  meets  the 
standard.  We  believe  that  the 
availability  of  the  proposed  less- 
stringent  bins  would  allow  for  feasible 
and  cost-effective  compliance  for  all 
vehicles.  In  the  Tier  2  program, 
manufacturers  took  advantage  of  this 
flexibility,  especially  in  the  early  years 
of  the  program.  Then,  as  technologies 
improved  and/or  became  less  expensive 
and  the  need  for  averaging  diminished, 
manufacturers  began  certifying  all  or 
most  of  their  fleets  to  the  average  bin 
(Tier  2  Bin  5).  We  anticipate  that 
manufacturers  will  follow  a  similar 
trend  with  the  proposed  Tier  3 
standards,  relying  on  fleet  averaging 
more  significantly  in  the  transitional 
years  but  certifying  increasing  numbers 
of  their  vehicles  to  the  final  fleet  average 
standard  of  30  mg/mi  in  the  later  years 
of  the  program. 


In  order  to  assess  the  technical 
feasibility  of  a  30  mg/mi  NMOG+NOx 
national  fleet  average  FTP  standard, 

EPA  conducted  two  supporting 
analyses.  The  initial  analyses  performed 
were  of  the  current  Tier  2  and  LEV  II 
fleets.  This  provided  a  baseline  for  the 
current  federal  fleet  emissions 
performance,  as  well  as  the  emissions 
performance  of  the  Galifornia  LEV  II 
fleet.  The  second  consideration  was  a 
modal  analysis  of  typical  vehicle 
emissions  under  certain  operating 
conditions.  In  this  way  EPA  determined 
the  specific  emissions  performance 
challenges  that  vehicle  manufacturers 
would  face  in  meeting  the  lower  fleet 
average  emission  standards.  Each  of 
these  considerations  is  described  in 
greater  detail  below. 

The  current  federal  fleet  is  certified  to 
an  average  of  Tier  2  Bin  5,  equivalent  to 
160  mg/mi  NMOG+NOx. For  MY 
2009,  92  percent  of  LDVs  and  LDTls 
were  certified  to  Tier  2  Bin  5  and  91 
percent  of  LDT2s  through  LDT4s  were 
'certified  to  Tier  2  Bin  5.  This  was  not 
an  unexpected  result  as  there  is 
currently  no  motivation  for  vehicle 
manufacturers  to  produce  a  federal  fleet 
that  over-complies  with  respect  to  the 
current  Tier  2  standards.  By 
comparison,  in  the  California  fleet, 
where  compliance  with  the  “PZEV” 
program  encourages  manufacturers  to 
certify  vehicles  to  cleaner  levels,  only 
30  percent  of  the  LDVs  and  LDTls  are 
certified  to  Tier  2  Bin  5  and  60  percent 
are  certified  to  Tier  2  Bin  3.  The 
situation  regarding  the  truck  fleet  in 
California  is  similarly  stratified,  with  37 
percent  of  the  LDT2s  through  LDT4s 
being  certified  to  Tier  2  Bin  5  and  55 
percent  being  certified  to  Tier  2  Bin  3. 

In  many  cases  identical  vehicles  are 
being  certified  to  a  lower  standard  in 
California  and  a  higher  standard 
federally.  We  note  that  vehicles  certified 
to  a  lower  standard  in  California  are 
operated  on  gasoline  with  an  average 
sulfur  content  of  10  ppm  and  thereby 
are  able  to  maintain  their  emissions 
performance  in-use.  Based  on  these 
patterns  of  federal  and  California 
certification,  EPA  believes  that  much  of 
the  existing  Tier  2  fleet  could  be 
certified  to  a  lower  federal  fleet  average 
immediately,  with  no  significant 
feasibility  concerns,  if  lower  sulfur 
gasoline  were  made  available 
nationwide. 

Regardless  of  the  Tier  2  bin  standards 
at  which  manufacturers  choose  to 
certify  their  vehicles,  actual  measured 


The  current  Tier  2  program  does  not  combine 
NMCXl  and  NOx  emissions  into  one  fleet-average 
standard.  The  fleet-average  standard  in  that 
program  is  for  NOx  emissions  alone. 


emissions  performance  of  these  vehicles 
is  typically  well  below  the  numerical 
standards.  This  difference  is  referred  to 
as  “compliance  margin”  and  is  a  result 
of  manufacturers’  efforts  to  address  all 
the  sources  of  variability,  including: 

•  Test-to-test  variability  (within  one  test 
site  and  lab-to-lab) 

•  Build  variation  expectations 

•  Manufacturing  tolerances  and  stack- 
up 

•  Vehicle  operation  (for  example: 
driving  habits,  ambient  temperature, 
etc.) 

•  Fuel  composition 

•  The  effects  of  fuel  sulfur  on  exhaust 
catalysts  and  oxvgen  sensors 

•  The  effects  of  other  fuel  components, 
including  ethanol  and  gasoline 
additives 

•  Oil  consumption 

•  The  impact  of  oil  additives  and  oil 
ash  on  exhaust  catalysts  and  oxygen 
sensors 

For  MY  2009,  the  compliance  margin 
for  a  Tier  2  Bin  5  vehicle  averaged 
approximately  60  percent.  In  other 
words,  actual  vehicle  emissions 
performance  was  on  average  about  40 
percent  of  a  160  mg/mi  NMOG+NOx 
standard,  or  about  64  mg/mi.  By 
comparison,  for  Galifornia-certified 
vehicles,  the  average  Super  Ultra  Low 
Emission  Vehicle  (SULEV)  compliance 
margin  was  somewhat  less  for  the  more 
stringent  standards,  approximately  50 
percent.  We  believe  that  the  recent 
Galifornia  experience  is  a  likely 
indicator  of  compliance  margins  that 
manufacturers  would  design  for  in  order 
to  comply  with  the  proposed  Tier  3  FTP^ 
standards.  Thus,  a  typical  Tier  2  Bin  5 
vehicle,  performing  at  40  percent  of  the 
current  standard  (i.e.,  at  about  64  mg/ 
mi)  would  need  improvements 
sufficient  to  reach  about  15  mg/mi  (50 
percent  of  a  30  mg/mi  standards). 

To  understand  how  the  several 
currently-used  technologies  described 
below  could  be  used  by  manufacturers 
to  reach  the  stringent  proposed  Tier  3 
NMOG+NOx  standards,  it  is  helpful  to 
consider  emissions  formation  in 
common  modes  of  operation  for 
gasoline  engines,  or  modal  analysis. 222 
The  primary  challenge  faced  by 
manufacturers  for  producing  Tier  3 
compliant  light-duty  gasoline  vehicle 
powertrains  would  be  to  reduce  the 
emissions  during  cold-start  operation 
which,  based  on  modal  analysis  of  a 
gasoline  powered  vehicle  being 
operated  on  the  FTP  cycle,  occurs 
during  about  the  first  50  seconds  after 
engine  start.  Thus,  effective  control  of 


222  A  modal  analysis  provides  a  second-by-second 
view  of  the  total  amount  of  emissions  over  the 
entire  cycle  being  considered. 
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these  cold-start  emissions  would  be  the 
primary  technological  goal  of 
manufacturers  complying  with  the 
proposed  Tier  3  FTP  standards.  As 
discussed  below,  light-duty 
manufacturers  are  already  applying 
several  technologies  capable  of 
significant  reductions  in  these  cold  start 
emissions  to  vehicles  currently  on  the 
road. 

b.  SFTP  NMOG-hNOx  Standards 
The  increase  in  the  stringencv  of  the 
SFTP  NMOG+NOx  standards,  “ 
specifically  across  the  US06  cycle, 
w'ould  generally  only  require  additional 
focus  on  fuel  control  of  the  engines  and 
diligent  implementation  of  new 
technologies  that  manufacturers  are 
already  introducing  or  are  likely  to 
introduce  in  response  to  the  current  and 
2017  LD  GHG  emission  standards. 

These  include  downsized  gasoline 
direct  injection  (GDI)  and  turbocharged 
engines,  which  may  also  include 
improvements  to  the  engine  and 
emission  control  hardware  to  tolerate 
higher  combustion  and  exhaust 
temperatures  expected  in  these  future 
GHG-oriented  engine  designs.  The 
upgraded  materials  or  components 
would  enable  manufacturers  to  rely  less 
on  fuel  enrichment  during  high-speed/ 
high-load  operation  to  protect 
components  from  overheating.  This  fuel 
enrichment  is  currently  the  source  of 
elevated  VOC,  NOx,  and  PM  emissions 
seen  in  a  subset  of  the  current  Tier  2 
fleet. 

With  respect  to  enrichment,  changes 
to  the  fuel/air  mixture  by  increasing  the 
fuel  fraction  has  historically  been  the 
primary  method  available  to 
manufacturers  to  protect  the  catalyst 
and  other  exhaust  components  from 
over-temperature  conditions.  Changing 
the  fuel/air  mixture  is  no  longer  the 
only  tool  available  to  manufacturers  for 
this  purpose.  With  the  application  of 
electronic  throttle  controls,  variable 
valve  timing,  exhaust  gas  recirculation 
and  other  exhaust  temperature 
influencing  technologies  on  nearly 
every  light-duty  vehicle,  the 
manufacturer  has  the  ability  to 
systematically  control  the  operation  and 
tombustion  processes  of  the  engine  to 
minimize  or  altogether  avoid  areas  and 
modes  of  operation  where  thermal 
issues  can  occur.  While  some  of  these 
solutions  could  in  some  cases  result  in 
a  small  and  temporary  reduction  in 
vehicle  performance  (absolute  power 
levels),  we  believe  that  it  could  be  an 
effective  way  to  reduce  NMOG-i-NOx 
emissions  over  the  SFTP  test. 

Additionally,  some  components, 
especially  catalysts,  can  experience 
accelerated  thermal  deterioration  that 


occurs  when  operating  at  higher 
temperatures  for  more  time  than 
expected  under  normal  operation  (e.g., 
trailer  towing,  mountain  grades).  Some 
upgrades  of  existing  vehicle  emission 
control  technology,  like  catalyst 
substrates  and  washcoats  may  be 
required  to  limit  thermal  deterioration 
and  ensure  vehicle  emissions 
compliance  throughout  the  useful  life  of 
the  vehicle. 

In  order  to  assess  the  technical 
feasibility  of  a  50  mg/mi  NMOG-i-NOx 
national  fleet  average  SFTP  standard, 

EPA  conducted  an  analysis  of  SFTP 
levels  of  Tier  2  and  LEV  II  vehicles.  The 
analysis  was  performed  on  the  US06 
results  from  current  Tier  2  and  LEV  II 
vehicles  tested  in  the  in-use  verification 
program  (lUVP)  by  manufacturers  and 
submitted  to  EPA.  This  analysis 
provided  a  baseline  for  tbe  current  Tier 
2  and  LEV  II  fleet  emissions 
performance,  as  well  as  the  SFTP 
emissions  performance  capability  of  the 
cleanest  vehicles  meeting  the  proposed 
Tier  3  FTP  standards.  The  analysis 
concluded  that  most  vehicles  in  the 
lUVP  testing  program  are  already 
capable  of  meeting  the  composite  SFTP 
standard  of  50  mg/mi  when  the  Tier  3 
FTP  standard  levels  are  factored  into  the 
composite  calculation.  With  the 
technological  improvements  already 
underway  as  discussed  above,  we 
believe  all  2017  and  later  vehicles 
would  be  able  to  comply  with  the 
proposed  SFTP  standards,  directly,  or 
through  the  flexibility  of  the  averaging, 
banking  and  trading  program.  For 
further  information  on  the  analysis  see 
Chapter  1  of  the  draft  RIA. 

c.  FTP  and  SFTP  PM  Standards 

As  described  above  for  NMOG+NOx 
over  the  SFTP,  the  increase  in  the 
stringency  of  the  FTP  and  SFTP  PM 
standards  would  generally  also  only 
require  additional  focus  on  fuel  control 
of  the  engines  an.d  diligent 
implementation  of  new  technologies 
like  gasoline  direct  injection  (GDI)  and 
turbocharged  engines.  Some  upgrades  of 
existing  vehicle  emission  control 
technology  may  be  required  to  ensure 
vehicle  emissions  performance  is 
maintained  throughout  the  useful  life  of 
the  vehicle.  These  upgrades  may 
include  improvements  to  the  engine  to 
control  wear  that  could  result  in 
increased  PM  from  oil  consumption  and 
selection  of  GDI  systems  that  would  be 
capable  of  continuing  to  perform 
optimally  even  as  the  systems  age. 

We  based  our  conclusions  about  the 
ability  of  manufacturers  to  meet  the 
proposed  PM  standards  largely  on  the 
PM  performance  of  the  existing  fleet, 
both  on  the  FTP  and  SFTP.  In  the  case 


of  FTP  testing  of  current  vehicles,  data 
on  both  low  and  high  mileage  light-duty 
vehicles  demonstrate  that  the  majority 
of  vehicles  are  currently  achieving 
levels  at  or  below  the  proposed  Tier  3 
FTP  standards. 

The  testing  results  can  be  found  in 
Chapter  1  of  the  draft  RIA.  A  small 
number  of  vebicl&s  are  at  or  just  over 
the  proposed  FTP'PM  standard  at  low 
mileage  and  could  require  calibration 
changes  and/or  catalyst  changes  to  meet 
the  new  standards.  It  is  our  expectation 
that  the  same  calibration  and  catalyst 
changes  required  to  address  NMOG 
would  also  provide  the  necessary  PM 
control.  Vehicles  that  currently  have 
higher  PM  emissions  over  the  FTP  or 
SFTP  at- higher  mileages  would  likely  be 
required  to  control  oil  consumption  and 
combustion  chamber  deposits. 

We  also  analyzed  PM  test  data  on 
US06  emissions  for  current  Tier  2 
vehicles.  The  data  show  that  many 
vehicles  are  already  at  or  below  the 
proposed  standards  on  the  US06. 
Vehicles  that  have  high  PM  emission 
rates  on  the  US06  would  likely  need  to 
control  enrichment,  and  oil 
consumption  particularly  later  in  life. 

As  described  above  for  SFTP 
NMOG-i'NOx  control,  enrichment  can  be 
more  accurately  managed  through 
available  electronic  engine  controls.  The 
strategies  for  reducing  oil  consumption 
are  similar  to  those  described  above  for 
controlling  oil  consumption  on  the  FTP. 
However,  given  the  higher  engine 
speeds  experienced  on  the  US06  and  the 
increase  in  oil  consumption  that  can 
accompany  this  kind  of  operation, 
manufacturers  would  most  likely  focus 
on  oil  sources  stemming  from  the  piston 
to  cylinder  interface  and  positive 
crankcase  ventilation  (PCV). 

Manufacturers  have  informed  us  that 
they  have  already  reduced  or  are 
planning  to  reduce  the  oil  consumption 
of  their  engines  by  improved  sealing  of 
the  paths  of  oil  into  the  combustion 
chamber  and  improved  piston-to- 
cylinder  interfaces.  They  are  already 
taking  or  considering  these  actions  to 
address  issues  of  customer  satisfaction 
and  cost  of  ownership.  In  addition, 
many  vehicle  manufacturers 
acknowledge  the  relationship  between 
combustion  chamber  deposits  and  PM 
formation  and  are  actively  pursuing 
design  changes  to  mitigate  fuel 
impingement  within  the  combustion 
chamber  and  its  commensurate  PM 
effects.  Both  types  of  controls  are  being 
widely  applied  by  manufacturers  today. 

d.  Technologies  Manufacturers  Are 
Likely  To  Apply 

Most  of  the  technologies  expected  to 
be  applied  to  light-duty  vehicles  to  meet 
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the  stringent  proposed  standards  would 
address  the  emissions  control  system’s 
ability  to  control  emission  during  cold 
start.  The  effectiveness  of  current 
vehicle  emissions  control  systems 
depends  in  large  part  on  the  time  it 
takes  for  the  catalyst  to  light  off,  which 
is  typically  defined  as  the  catalyst 
reaching  a  temperature  of  250  °C.  In 
order  to  improve  catalyst  light-off,  we 
expect  that  manufacturers  would  add 
technologies  that  prcfvide  heat  from 
combustion  more  readily  to  the  catalyst 
or  improve  the  catalyst  efficiency  at 
lower  temperatures.  These  technologies 
include  calibration  changes,  thermal 
management,  close-coupled  catalysts, 
catalyst  platinum  group  metals  (PGM) 
loading  and  strategy,  and  secondary  air 
injection,  all  which  generally  improve 
emission  performance  of  all  pollutants. 
In  some  cases  where  the  catalyst  light- 
off  and  efficiency  are  not  enough  to 
address  the  cold  start  NMOG  emissions, 
hydrocarbon  adsorbers  may  be  applied 
to  trap  hydrocarbons  until  such  time 
that  the  catalyst  is  lit  off.  Note  that  with 
the  exception  of  hydrocarbon  adsorbers 
each  of  these  technologies  addresses 
NMOG,  NOx,  and  PM  performance.  The 
technologies  are  described  in  greater 
detail  below.  Additional  information  on 
these  technologies  can  also  be  found  in 
Chapter  1  of  the  RIA. 

•  Engine  Control  Calibration 
Changes — These  include  changes  to 
retard  spark  and/or  adjust  air/ fuel 
mixtures  such  that  more  combustion 
heat  is  created  during  the  cold  start. 
Control  changes  may  include  injection 
strategies  in  GDI  applications,  unique 
cold-start  variable  valve  timing  and  lift, 
and  other  available  engine  parameters. 


Engine  calibration  changes  can  affect 
NMOG,  NOx  and  PM  emissions. 

•  Catalyst  PGM  Loading — Additional 
PGM  loading,  increased  loading  of  other 
active  materials,  and  improved 
dispersion  of  PGM  and  other  active 
materials  in  the  catalyst  provide  a 
greater  number  of  sites  available  to 
catalyze  emissions  and  addresses 
NMOG,  NOx  and  PM  emissions. 

Catalyst  PGM  loading,  when 
implemented  in  conjunction  with  low 
sulfur  gasoline,  will  effectively 
eliminate  NOx  emissions  under 
warmed-up  conditions. 

•  Thermal  Management — This 
category  of  technologies  includes  all 
design  attributes  meant  to  conduct  the 
combustion  heat  into  the  catalyst  with 
minimal  cooling.  This  includes 
insulating  the  exhaust  piping  between 
the  engine  and  the  catalyst,  reducing  the 
.wetted  area  of  the  exhaust  path, 
reducing  the  thermal  mass  of  the 
exhaust  system,  and/or  using  close- 
coupled  catalysts  (i.e.,  the  catalysts  are 
packaged  as  close  as  possible  to  the 
engine’s  cylinder  head  to  mitigate  the 
cooling  effects  of  longer  exhaust  piping). 
Thermal  management  technologies 
primarily  address  NMOG  emissions,  but 
also  affect  NOx  and  PM  emissions. 

•  Secondary  Air  Injection — By 
injecting  air  directly  into  the  exhaust 
stream,  close  to  the  exhaust  valve, 
combustion  can  be  maintained  within 
the  exhaust,  creating  additional  heat  by 
which  to  increase  the  catalyst 
temperature.  The  air/fuel  mixture  must 
be  adjusted  to  provide  a  richer  exhaust 
gas  for  the  secondary  air  to  be  effective. 

•  Hydrocarbon  Adsorber — Traps 
hydrocarbons  during  a  cold  start  until 


the  catalyst  lights  off,  and  then  releases 
the  hydrocarbons  to  be  converted  by  the 
catalyst. 

•  Gasoline  Sulfur — ^The  relative 
effectiveness  for  NMOG  and  NOx 
control  of  the  exhaust-catalyst  related 
technologies  are  constrained  by  gasoline 
fuel  sulfur  levels.  Thus,  reduced  sulfur 
in  gasoline  is  an  enabling  technology  to 
achieve  the  standards  and  maintain  this 
performance  during  in-use  operation. 

We  discuss  the  relationship  between 
gasoline  sulfur  and  emissions  in  greater 
detail  in  Section  1V.6  below  and  in  the 
draft  RIA. 

Discussions  between  EPA,  GARB, 
vehicle  manufacturers,  and  major 
component  suppliers  indicated  that 
large  light-duty  trucks  (e.g.,  pickups  and 
full-size  sport  utility  vehicles  (SUVs)  in 
the  LDT3  and  LDT4  categories)  would 
be  the  most  challenging  light-duty 
vehicles  to  bring  into  compliance  with 
the  proposed  Tier  3  NMOG+NOx 
standards  at  the  30  mg/mi  corporate 
average  emissions  level.  A  similar 
challenge  was  addressed  when  large 
light-duty  trucks  were  brought  into 
compliance  with  the  Tier  2  standards 
over  the  past  decade.  Figure  IV-1 
provides  a  graphical  representation  of 
the  effectiveness  of  Tier  3  technologies 
for  large  light-duty  truck  applications.  A 
compliance  margin  is  shown  in  both 
cases.  Note  that  the  graphical 
representation  of  the  effectiveness  of 
catalyst  technologies  on  NOx  and 
NMOG  when  going  from  Tier  2  to  Tier 
3  levels  also  includes  a  reduction  in 
gasoline  sulfur  levels  from  30  ppm  to  10 
ppm. 
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Tier  2  Bin  5  LDT3/4  »  jjer  3  LDT3/4 

w/30  ppm  S  Gasoline  w/10  ppm  S  Gasoline 


Figure  lV-1:  Contribution  of  Tier  3  Technologies  to  Large  Light-Duty  Truck 

Compliance^^^ 


6.  Impact  of  Gasoline  Sulfur  Control  on 
the  Feasibility  of  the  Proposed  Vehicle 
Emission  Standards 

a.  Fuel  Sulfur  Impacts  on  Exhaust 
Catalysts 

Modern  three-way  catalytic  exhaust 
systems  utilize  platinum  group  metals 
(PGM),  metal  oxides  and  other  active 
materials  to  selectively  oxidize  organic 
compounds  and  carbon  monoxide  in  the 
exhaust  gases.  These  systems 
simultaneously  reduce  nitrogen  oxides 
when  air-to-fuel  ratio  control  operates  in 
a  condition  of  relatively  low  amplitude/ 
high  frequency  oscillation  about  the 
stoichiometric  point.  Sulfur  is  a  well- 


The  technologies  and  levels  of  control  in  this 
figure  are  based  on  a  combination  of  confidential 
business  information  submitted  by  auto 
manufacturers  and  suppliers,  public  data,  and  EPA 
staff  engineering  judgment. 


known  catalyst  poison.  There  is  a  large 
body  of  work  demonstrating  sulfur 
inhibition  of  the  emissions  control 
performance  of  PGM  three-way 
exhaust  catalyst 

systems.224  225  226  227  228  229  230  23 1  232  233 


224  Beck,  D.D.,  Sommers,  J.W.,  DiMaggio,  C.L. 
(1994).  Impact  of  sulfur  on  model  palladium-only 
catalysts  under  simulated  three-way  operation. 
Applied  Catalysis  B;  Environmental  3,  205-227. 

225  Beck,  D.D.,  Sommers.  J.W.  (1995).  “Impact  of 
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(1997).  Axial  characterization  of  oxygen  storage 
capacity  in  close  coupled  lightoff  and  underfloor 
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222VVaqif,  M.,  Bazin,  P.,  Saur,  O.  Lavalley,  J.C., 
Blanchard,  G.,  Touret,  O.  (1997),  Study  of  ceria 
sulfation.  Applied  Catalysis  B:  Environmental  11, 
193-205. 


The  nature  of  sulfur  interactions  with 
washcoat  materials,  active  catalytic 


228 Bazin,  P.,  Saur,  O.  Lavalley,  J.C.,  Blanchard, 
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Paper  2000-01-2019. 
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engines.”  Automotive  Engineering  International  109 
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Effects  of  Gasoline  Fuel  Properties  on  Engine 
Performance.  SAE  Technical  Paper  2008-01-0628. 

233  Ball,  D.,  Clark,  D,,  Moser,  D.  (2011).  Effects  of 
Fuel  Sulfur  on  FTP  NOx  Emissions  from  a  PZEV' 

4  Cylinder  Application.  SAE  Technical  Paper  2011- 
01-0300. 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


29863 


materials  and  catalyst  substrates  is 
complex  and  varies  with  catalyst 
composition  and  exhaust  gas 
composition  and  exhaust  temperature. 
The  variation  of  these  interactions  with 
exhaust  gas  composition  and 
temperature  means  that  the  operational 
history  of  a  vehicle  is  an  important 
factor;  continuous  light-load  operation, 
throttle  tip-in  events  and  enrichment 
under  high-load  conditions  can  all 


impact  sulfur  interactions  with  the 
catalyst. 

Sulfur  from  gasoline  is  oxidized 
during  spark-ignition  engine 
combustion  primarily  to  SO2  and,  to  a 
much  lesser  extent,  SOs""-.  Sulfur 
oxides  selectively  chemically  bind 
(chemisorb)  with,  and  in  some  cases 
react  with,  active  sites  and  coating 
materials  within  the  catalyst,  thus 
inhibiting  the  intended  catalytic 
reactions.  Sulfur  oxides  inhibit 


pollutant  catalysis  chiefly  by  selective 
poisoning  of  active  PGM,  ceria  sites,  and 
alumina  washcoatings  (see  Figure 

The  amount  of  sulfur  retained 
by  the  catalyst  is  primarily  a  function  of 
its  operating  temperature,  the  active 
materials  and  coatings  used  within  the 
catalyst,  the  concentration  of  sulfur 
oxides  in  the  incoming  exhaust  gases, 
and  air-to-fuel  ratio  feedback  and 
control  by  the  engine  management 
system. 


Active  Catalytic  Site 


Catalytic  Site  Deactivated  by  Sulfur  Poisoning 
Alumina  Washcoat 
Monolith  Substrate 
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Figure  lV-2  Functional  schematic  showing  selective  poisoning  of  active  catalytic 


sites  by  sulfur  compounds.  Adapted  from  Heck  and  Farrauto  2002. 
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Selective  sulfur  poisoning  of  platinum 
(Pt)  and  rhodium  (Rh)  is  primarily  from 
surface-layer  chemisorption.  Sulfur 
poisoning  of  palladium  (Pd)  and  ceria 
appears  to  be  via  chemisorption 
combined  with  formation  of  more  stable 
metallic  sulfur  compounds,  e.g.  PdS  and 
Ce202S,  present  in  both  surface  and 
bulk  form  (i.e.,  below  the  surface 
layer.2-^5  236  237  238  Ceria,  zirconia  and 
other  oxygen  storage  components  (OSC) 
play  an  important  role  that  is  crucial  to 
NOx  reduction  over  Rh  as  the  engine 
air-to-fiiel  ratio  oscillates  about  the 
stoichiometric  closed-loop  control 
point.239  Water-gas-shift  reactions  are 
important  for  NOx  reduction  over 
catalysts  combining  Pd  and  ceria.  This 
reaction  can  be  blocked  by  sulfur 
poisoning  and  may  be  responsible  for 
observations  of  reduced  NOx  activity 
over  Pd/ceria  catalysts  even  with 
exposure  to  fairly  low  levels  of  sulfur 
(equivalent  to  15  ppm  in  gasoline). 240241 
Pd  is -also  of  increased  importance  for 
meeting  Tier  3  standards  due  to  its 
unique  application  in  the  closed- 
coupled-catalysts  location  required  for 
vehicles  certifying  to  very  stringent 
emission  standards.  Pd  is  required  in 
closed-coupled  catalysts  due  to  its 
resistance  to  high  temperature  thermal 
sintering.  Sulfur  removal  from  Pd 
requires  rich  operation  at  higher 
temperatures  than  required  for  sulfur 
removal  from  other  PGM  catalysts. 242 
In  addition  to  its  interaction  with 
catalyst  materials,  sulfur  can  also  react 
with  the  washcoating  itself  to  form 
alumina  sulfate,  which  in  turn  can  block 
coating  pores  and  reduce  gaseous 


235  Luo,  T.  Gorte,  R.J.  (2003).  A  Mechanistic  Study 
of  Sulfur  Poisoning  of  the  Water-Gas-Shift  Reaction 
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palladium  monoliths.  Applied  Catalysis  B: 
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diffusion  to  active  materials  below  the 
coating  surface.243  This  may  be  a 
significant  mechanism  for  the  observed 
storage  of  sulfur  compounds  at  light  and 
moderate  load  operation  with 
subsequent,  rapid  release  as  sulfate 
particulate  matter  when  high-load,  high- 
temperature  conditions  are 

encountered. 244 

Operating  the  catalyst  at  a  sufficiently 
high  temperature  under  net  reducing 
conditions  (e.g.,  air-to-fuel  equivalence 
that  is  net  fuel-rich  of  stoichiometry) 
can  effectively  release  the  sulfur  oxides 
from  the  catalyst  components.  Thus, 
regular  operation  at  sufficiently  high 
temperatures  at  rich  air-to-fuel  ratios 
can  minimize  the  effects  of  fuel  sulfur 
levels  on  catalyst  active  materials  and 
catalyst  efficiency.  However,  it  cannot 
completely  eliminate  the  effects  of 
sulfur  poisoning.  A  study  of  Tier  2 
vehicles  in  the  in-use  fleet  recently 
completed  by  EPA  shows  that  emission 
levels  immediately  following  high 
speed/load  operation  is  still  a  function 
of  fuel  sulfur  level,  suggesting  that 
lower  fuel  sulfur  levels  will  bring 
emission  benefits  unachievable  by 
catalyst  regeneration  procedures 
alone. 245  Furthermore,  regular  operation 
at  these  temperatures  and  at  rich  air-to- 
fuel  ratios  is  not  desirable,  for  several 
reasons.  The  temperatures  necessary  to 
release  sulfur  oxides  are  high  enough  to 
lead  to  thermal  degradation  of  the 
catalyst  over  time  via  thermal  sintering 
of  active  materials.  Sintering  reduces 
the  surface  area  available  to  participate 
in  reactions.  Additionally,  it  is  not 
always  possible  to  maintain  these 
catalyst  temperatures  (because  of  cold 
weather,  idle  conditions,  light  load 
operation)  and  the  rich  air-to-fuel  ratios 
necessary  can  result  in  increased  PM, 
NMOG  and  GO  emissions.  Thus, 
reducing  fuel  sulfur  levels  has  been  the 
primary  regulatory  mechanism  to 
minimize  sulfur  contamination  of  the 
catalyst  and  ensure  optimum  emissions 
performance  over  the  useful  life  of  a 
vehicle.  The  impact  of  gasoline  sulfur 
has  become  even  more  important  as 
vehicle  emission  standards  have  become 
more  stringent.  Some  studies  have 
suggested  an  increase  in  catalyst 
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sensitivity  to  sulfur  (in  terms  of  percent 
conversion  efficiency)  when  standards 
increase  in  stringency  and  emissions 
levels  decrease.  Emission  standards 
under  the  programs  that  preceded  the 
Tier  2  program  (Tier  0,  Tier  1  and 
National  LEV,  or  NLEV)  were  high 
enough  that  the  impact  of  sulfur  was 
considered  negligible.  The  Tier  2 
program  recognized  the  importance  of 
sulfur  and  reduced  the  sulfur  levels  in 
the  fuel  from  around  300  ppm  to  30 
ppm  in  conjunction  with  the  new 
ernission  standards. 246  At  that  time, 
very  little  work  had  been  done  to 
evaluate  the  effect  of  further  reductions 
in  fuel  sulfur,  especially  on  in-use 
vehicles  that  may  have  some  degree  of 
catalyst  deterioration  due  to  real-world 
operation. 

In  2005,  EPA  and  several  automakers 
jointly  conducted  a  program  that 
examined  the  effects  of  sulfur  and  other 
gasoline  properties,  benzene,  and 
volatility  on  emissions  from  a  fleet  of 
nine  Tier  2  compliant  vehicles.  Section 
1.2.3  of  the  draft  RIA  provides  details  of 
the  Mobile  Source  Air  Toxics  (MSAT) 
Study.247  -phe  study  fbund  significant 
reductions  in  NOx,  CO  and  total 
hydrocarbons -(HC)  when  the  vehicles 
were  tested  on  low  sulfur  fuel,  relative 
to  32  ppm  fuel. 248  Jn  particular,  the 
study  found  a  nearly  50  percent  increase 
in  NOx  over  the  FTP  when  sulfur  was 
increased  from  6  ppm  to .32  ppm.  Given 
the  prep  procedures  related  to  catalyst 
clean-out  and  loading  used  by  these 
studies,  these  results  may  represent  a 
“best  case”  scenario  relative  to  what 
would  be  expected  under  more  typical 
driving  conditions.  Nonetheless,  these 
data  suggested  the  effect  of  sulfur 
loading  was  reversible  for  Tier  2 
vehicles,  and  that  there  were  likely  to  be 
significant  emission  reductions  possible 
with  further  reductions  in  gasoline 
sulfur  level.  For  more  discussion  of  the 
impact  of  gasoline  fuel  sulfur  on  the 
current  light-duty  vehicle  fleet,  see 
Section  III.A. 

b.  EPA  Gasoline  Sulfur  Effects  Testing 

Both  the  MSAT  and  Umicore  studies 
showed  the  emission  reduction 
potential  of  lower  sulfur  fuel  on  Tier  2 
and  later  technology  vehicles  over  the 
FTP  cycle.  However,  assessing  the 
potential  for  reduction  on  the  in-use 


346  Tier  2  Regulatory  Impact  Analysis  (EPA  420- 
R-99-023,  December  22, 1999),  available  at  http:// 
epa.g0v/tier2/finalrule.httn#regs. 

347  This  test  program  is  described  in  Chapter  6  of 
the  RIA  of  the  MSAT2  final  rulemaking,  EPA  420- 
R-07-002,  February  2007,  available  at  http:// 
www.epa.gOv/otaq/regs/toxics/420r07002chp6.pdf. 

348  See  Chapter  6  of  the  Regulatory  Impact 
Analysis  for  the  Control  of  Hazardous  Air 
Pollutants  from  Mobile  Sources  Final  Rule,  EPA 
420-R-07-002. 
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fleet  requires  understanding  how  sulfur 
exposure  over  time  impacts  emissions, 
and  what  the  state  of  loading  is  for  the 
typical  vehicle  in  the  field.  In  response 
to  these  data  needs,  EPA  conducted  a 
new  study  to  assess  the  emission 
reductions  expected  from  the  in-use 
Tier  2  fleet  with  a  reduction  in  fuel 
sulfur  level  from  current  levels.  It  was 
designed  to  take  into  consideration  what 
was  known  from  prior  studies  on  sulfur 
build-up  in  catalysts  over  time  and  the 
effect  of  periodic  regeneration  events 
that  may  result  from  higher  speed  and 
load  operation  over  the  course  of  day- 
to-day  driving. 

The  study  sample  described  in  this 
analysis  consisted  of  81  cars  and  light 
trucks  recruited  from  owners  in 


southeast  Michigan,  covering  model 
years  2007-9  with  approximately 
20,000-40,000  odometer  miles.  The 
makes  and  models  targeted  for 
recruitment  were  chosen  to  be 
representative  of  high  sales  vehicles 
covering  a  range  of  types  and  sizes.  Test 
fuels  were  two  non-ethanol  gasolines 
with  properties  typical  of  certification 
test  fuel,  one  at  a  sulfur  level  of  5  ppm 
and  the  other  at  28  ppm.  A  nominal 
concentration  of  approximately  25  ppm 
was  targeted  for  the  high  level  to  be 
representative  of  retail  fuel  available  to 
the  public  in  the  vehicle  recruiting  area. 
All  emissions  data  was  collected  using 
the  FTP  cycle  at  a  nominal  temperature 


Using  the  28  ppm  test  fuel,  emissions 
data  were  collected  from  vehicles  in 
their  as-received  state  as  well  as 
following  a  high-speed/load  “clean-out” 
procedure  consisting  of  two  back-to- 
back  US06  cycles  intended  to  reduce 
sulfur  loading  in  the  catalyst.  A 
statistical  analysis  of  this  data  showed 
highly  significant  reductions  in  several 
pollutants  including  NOx  and 
hydrocarbons,  suggesting  that  reversible 
sulfur  loading  exists  in  the  in-use  fleet 
and  has  a  measurable  effect  on 
aftertreatment  performance  (Table  IV- 
6).  For  example.  Bag  2  NOx  emissions 
dropped  32  percent  between  the  pre- 
and  post-cleanout  tests  on  28  ppm  fuel. 


of  75  °F. 

Table  IV-6 — Average  Clean-Out  Effect  on  In-Use  Emissions  Using  28  ppm  Test  Fuel® 


NOx 

(p-value) 

THC 

(p-value) 

CO 

(p-value) 

NMHC 

(p-value) 

CH4 

(p-value) 

PM 

(p-value) 

Bag  1  . 

4.7% 

(0.0737) 

15.4% 
(<0.0001 ) 

Bag  2 . 

31.9% 
(0.0009) 
38.3% 
(<0.0001 ) 
11.4% 
(<0.0001 ) 

. 

16.5% 
(0.0024) 
21.4% 
(<0.0001 ) 
4.1% 
(0.0187) 

17.8% 
(0.0181) 
27.8% 
(<0.0001 ) 
3.0% 
(0.0751) 

15.3% 
(0.0015) 
12.0% 
(<0.0001 ) 
6.9% 
(0.0003) 

Bag  3 . 

FTP  Composite  . 

Bag  1-Bag  3  . 

19.5% 

(0.0011) 

7.6% 

(0.0008) 

4.2% 

(0.0714) 

24.5% 
(<0.0001 ) 
13.7% 
(<0.0001 ) 

.  . 

a  The  clean-out  effect  is  not  significant  at  a  =  0.10  when  no  reduction  estimate  is  provided. 


To  assess  the  impact  of  lower  sulfur 
fuel  on  in-use  emissions,  further  testing 
was  conducted  on  a  representative 
subset  of  vehicles  on  28  ppm  and  5  ppm 
fuel  with  accumulated  mileage.  A  first 
step  in  this  portion  of  the  study  was  to 
assess  differences  in  the  effectiveness  of 
the  clean-out  procedure  when  done 


using  different  fuel  sulfur  levels.  Table 
IV-7  presents  a  comparison  of 
emissions  immediately  following  (<50 
miles)  the  clean-out  procedures  at  the 
low  vs.  high  sulfur  level.  These  results 
show  significant  emission  reductions  for 
the  5  ppm  fuel  relative  to  the  28  ppm 
fuel  immediately  after  this  clean-out;  for 


example,  Bag  2  NOx  emissions  were  47 
percent  lower  on  the  5  ppm  fuel  vs.  the 
28  ppm  fuel.  This  indicates  that  the 
catalyst  is  not  fully  desulfurized,  even 
after  a  clean  out  procedure,  as  long  as 
there  is  sulfur  in  the  fuel. 


Table  IV-7— Percent  Reduction  in  Exhaust  Emissions  When  Going  From  28  ppm  to  5  ppm  Sulfur  Gasoline 
FOR  THE  First  Three  Repeat  FTP  Tests  Immediately  Following  Clean-Out 


NOx 

(p-value) 

THC 

(p-value) 

CO 

(p-value) 

NMHC 

(p-value) 

CH4 

(p-value) 

Bag  1  . 

5.9% 

5.4% 

7.3% 

4.6% 

11.1% 

(0.0896) 

(0.0118) 

(0.0023) 

(<0.0001 ) 

Bag  2 . 

47.3% 

40.2% 

_  a 

34.4% 

53.6% 

(0.0010) 

(<0.0001 ) 

(0.0041) 

(<0.0001 ) 

Bag  3 . 

51.2% 

35.0% 

10.1% 

45.0% 

25.4% 

(<0.0001 ) 

(<0.0001 ) 

(0.0988) 

(<0.0001 ) 

(<0.0001) 

FTP  Composite  . 

17.7% 

11.2% 

8.3% 

8.8% 

21.4% 

(0.0001) 

(<0.0001 ) 

(0.0003) 

(<0.0001 ) 

Bag  1-Bag  3  . 

_  a 

—  a 

5.8% 

_  a 

_  a 

(0.0412) 

“Sulfur  level  not  significant  at  a  =  0.10. 


To  assess  the  overall  in-use  reduction 
between  high  and  low  sulfur  fuel,  a 
mixed  model  analysis  of  all  data  as  a 
function  of  fuel  sulfur  level  and  miles 
driven  after  cleanout  was  performed. 


This  analysis  found  highly  significant 
reductions  for  several  pollutants,  as 
shown  in  Table  IV-8.  Reductions  for 
Bag  2  NOx  were  particularly  high, 
estimated  at  59  percent  between  28  ppm 


and  5  ppm  overall.  For  some  pollutants, 
such  as  Bag  2  NOx,  the  model  fitting  did 
not  find  a  significant  miles-by-sulfur 
interaction,  suggesting  the  relative 
differences  were  not  dependent  on 
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miles  driven  after  clean-out.  Other 
results,  such  as  Bag  1  hydrocarbons,  did 
show  a  significant  miles-by-sulfur 
interaction.  In  this  case,  determination 


of  a  sulfur  level  effect  for  the  in-use  fleet 
required  estimation  of  a  miles- 
equivalent  level  of  sulfur  loading,  which 
was  determined  by  the  cleanout  results 


obtained  from  the  baseline  testing  on 
the  vehicles  as-received. 


Table  IV-8— Summary  of  Mixed  Model  Results  for  Emission  Reductions  When  Going  From  28  ppm  to  5  ppm 
Sulfur  Gasoline,  Adjusted  for  In-Use  Sulfur  Loading  (Mileage  Accumulation)  Where  Appropriate 


NOx 

(p-value) 

CH4 

(p-value) 

NOx-^NMOG 

(p-value) 

Bag  1  . 

10.7% 

^8.5% 

*’7.5% 

7.5% 

‘’13.9% 

N/A 

(0.0033) 

(0.0382) 

(0.0552) 

(<  0.0001) 

(<0.0001 ) 

Bag  2 . 

59.2% 

48.8% 

_  a 

‘>44.8% 

49.9% 

N/A 

(<0.0001 ) 

(<0.0001 ) 

(<0.0001 ) 

Bag  3 . 

62.1% 

40.2% 

20.1% 

49.9% 

29.2% 

N/A 

(<0.0001 ) 

(<0.0001 ) 

(<0.0001 ) 

(<0.0001 ) 

(<0.0001 ) 

FTP  Composite  . 

^>23.0% 

‘’13.0% 

‘’11.9% 

‘’10.6% 

‘’25.8% 

17.3% 

(0.0180) 

(0.0027) 

(0.0378) 

(0.0032) 

(<0.0001 ) 

(0.0140) 

Bag  1-Bag  3 . 

—  a 

5.2% 

4.3% 

5.1% 

4.6% 

N/A 

(0.0063) 

(0.0689) 

(0.0107) 

(0.0514) 

®  Sulfur  level  not  significant  at  a  =  0.10.  For  THC  Bag  1  and  CH4  Bag  1,  because  the  effect  of  clean-out  was  not  statistically  significant,  the  re¬ 
duction  estimates  are  based  on  the  estimates  of  least  squares  means. 

Model  with  significant  sulfur  and  mileage  interaction  term. 


Major  findings  from  this  study 
include: 

•  Reversible  sulfur  loading  is 
occurring  in  the  in-use  fleet  of  Tier  2 
vehicles  and  has  a  measureable  effect  on 
emissions  of  NOx,  hydrocarbons,  and 
other  pollutants  of  interest. 

•  The  effectiveness  of  high  speed/ 
load  procedures  in  restoring  catalyst 
efficiency  is  limited  when  operating  on 
higher  sulfur  fuel. 

•  Reducing  fuel  sulfur  levels  from 
current  levels  to  levels  in  the  range  of 
the  proposed  gasoline  sulfur  standards 
would  be  expected  to  achieve 
significant  reductions  in  emissions  of 
NOx,  hydrocarbons,  and  other 
pollutants  of  interest  in  the  in-use  fleet. 

The  overall  reductions  found  in  this 
study  are  in  agreement  with  other  low 
sulfur  studies  conducted  on  Tier  2 
vehicles.  The  magnitude  of  NOx  and  HC 
reductions  found  in  this  study  when 
switching  from  28  ppm  to  5  ppm  fuel 
are  consistent  with  those  found  in 
MSAT  and  Umicore  studies  mentioned 
above.  For  further  details  regarding  the 
Tier  2  In-Use  Gasoline  Sulfur  Effects 
Study,  see  the  draft  report  on  this 

work.  249 

c.  Fuel  Sulfur  Impacts  on  Vehicles  at  the 
Proposed  Tier  3  Levels 

As  discussed  in  previous  sections,  the 
Tier  3  Program  would  reduce  fleet 
average  NMOG-t-NOx  emissions  by  over 
80  percent.  The  feasibility  of  the 
proposed  30  mg/mi  NMOG+NOx  fleet 
average  standard  depends  on  a  degree  of 
emissions  control  from  exhaust  catalyst 


2«BU.S.  EPA.  2013.  “The  Effects  of  Fuel  Sulfur 
Level  on  Emissions  from  Tier  2  Vehicles  In-Use.” 
EPA— 420-D-13-003.  Available  in  the  docket  for 
this  rule. 


systems  that  will  require  gasoline  at  10 
ppm  sulfur  or  lower.  The  most  likely 
control  strategies  would  involve  using 
exhaust  catalyst  technologies  and 
powertrain  calibration  primarily 
focused  on  reducing  cold-start 
emissions  of  NMOG  and  on  both  cold- 
start  and  warmed-up  (running) 
emissions  of  NOx.  An  important  part  of 
this  strategy,  particularly  for  larger 
vehicles  having  greater  difficulty 
achieving  cold-start  NMOG  emissions 
control,  would  be  to  reduce  NOx 
emissions  to  near-zero  levels.  This 
would  allow  sufficient  NMOG 
compliance  margin  to  allow  vehicles  to 
meet  the  combined  NMOG-i-NOx 
emissions  standards  for  their  full  useful 
life. 

Achieving  the  proposed  Tier  3 
emission  standards  would  require  very 
careful  control  of  the  exhaust  chemistry 
and  exhaust  temperatures  to  ensure  high 
catalyst  efficiency.  The  impact  of  sulfur 
on  OSC  components  in  the  catalyst 
makes  this  a  challenge  even  at  relatively 
low  (10  ppm)  gasoline  sulfur  levels. 

NOx  conversion  by  exhaust  catalysts  is 
strongly  influenced  by  the  OSC 
components  like  ceria.  Ceria  sulfation 
may  play  an  important  role  in  the 
degradation  of  NOx  emission  control 
with  increased  fuel  sulfur  levels 
observed  in  the  MSAT,  Umicore  and 
EPA  Tier  2  In-Use  Gasoline  Sulfur 

Effects  studies. 250 

Light-duty  vehicles  certified  to  GARB 
SULEV  and  federal  Tier  2  Bin  2  exhaust 
emission  standards  accounted  for 
approximately  3.1  percent  and  0.4 
percent,  respectively  of  vehicle  sales  for 


250 Heck,  R.M.,  Farrauto,  R.J.  (2002).  Chapter  6: 
Automotive  Catalyst  in  Catalytic  Air  Pollution 
Control,  2nd  Edition.  John  Wiley  and  Sons,  Inc. 


MY2009.  Light-duty  vehicles  certified  to 
SULEV  under  LEV  II  are  more  typically 
certified  federally  to  Tier  2  Bin  3,  Bin 
4  or  Bin  5,  and  vehicles  certified  to 
SULEV  and  Tier  2  Bins  3-5  comprised 
approximately  2.5  percent  of  sales  for 
MY2009.  In  particular,  nonhybrid 
vehicles  certified  in  California  as 
SULEV  are  not  certified  to  federal  Tier 
2  Bin  2  emissions  standards  even 
though  the  numeric  limits  for  NOx  and 
NMOG  are  shared  between  the 
California  LEV  II  and  federal  Tier  2 
programs  for  SULEV  and  Bin  2. 
Confidential  business  information 
shared  by  the  auto  companies  indicate 
that  the  primary  reason  is  an  inability  to 
demonstrate  compliance  with  SULEV/ 
Bin  2  emission  standards  after  vehicles 
have  operated  in-use  on  gasoline  with 
greater  than  10  ppm  sulfur  and  with 
exposure  to  gasoline  up  to  the  Tier  2  80 
ppm  gasoline  sulfur  cap.  While  vehicles 
certified  to  the  SULEV  and  Tier  2  Bin 
2  standards  both  demonstrate 
compliance  using  certification  gasoline 
with  15—40  ppm  sulfur  content,  in-use 
compliance  of  SULEV  vehicles  in 
California  occurs  after  operation  on 
gasoline  with  an  average  of  10  ppm 
sulfur  and  a  maximum  cap  of  30  ppm 
sulfur  while  federally  certified  vehicles 
operate  on  gasoline  with  an  average  of 
30  ppm  sulfur  and  a  maximum  cap  of 
80  ppm  sulfur.  Although  the  SULEV 
and  Tier  2  Bin  2  standards  are 
numerically  equivalent,  the  increased 
sulfur  exposure  of  in-use  vehicles 
certified  under  the  federal  Tier  2 
program  results  in  a  need  for  a  higher 
emissions  compliance  margin  to  take 
into  account  the  impact  of  in-use 
gasoline  sulfur  on  full  useful  life  vehicle 
emissions.  As  a  result,  vehicles  certified 
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to  California  SULEV  typically  certify  to 
emissions  standards  under  the  federal 
Tier  2  program  that  are  1-2  certification 
bins  higher  (e.g.,  SULEV  certified 
federally  as  Tier  2  Bin  3  or  Bin  4)  in 
order  to  ensure  in-use  compliance  with 
emissions  standards  out  to  the  full 
useful  life  of  the  vehicle  when  operating 
on  higher-sulfur  gasoline. 

Emissions  of  vehicles  certified  to  the 
SULEV  standard  of  the  California  LEV  II 
program,  or  the  equivalent  Tier  2  Bin  2 
standards,  can  provide  some  insight  into 
th’e  impact  of  fuel  sulfur  on  vehicles  at 
the  very  low  proposed  Tier  3  emissions 
levels.  Vehicle  testing  by  Toyota  of  LEV 
I,  LEV  II  ULEV  and  prototype  SULEV 
vehicles  showed  larger  percentage 
increases  in  NOx  and  HC  emissions  for 
SULEV  vehicles  as  gasoline  sulfur 
increased  from  8  ppm  to  30  ppm,  as 
compared  to  other  LEV  vehicles  they 
tested.  Testing  of  a  SULEV-certified 
PZEV  vehicle  by  Umicore  showed  a 
pronounced,  progressive  trend  of 
increasing  NOx  emissions  (referred  to  as 
“NOx  creep”)  when  switching  from  a  3 
ppm  sulfur  gasoline  to  repeated,  back- 
to-back  FTP  tests  using  33  ppm  sulfur 
gasoline. The  PZEV  Chevrolet 
Malibu,  after  being  aged  to  an 
equivalent  of  150,000  miles, 
demonstrated  emissions  at  a  level 
equivalent  to  the  compliance  margin  for 
the  Tier  3  Bin  30  NMOG-i-NOx  standard 
when  operated  on  3  ppm  sulfur  fuel  and 
for  at  least  one  FTP  test  after  switching 
to  33  ppm  certification  fuel.  Following 
operation  over  2  FTP  cycles  on  33  ppm 
sulfur  fuel,  NOx  emissions  alone  were 
more  than  double  the  proposed  Tier  3 
30  mg/mi  NMOG+NOx  standard. 

This  represents  a  NOx  percentage 
increase  that  is  approximately  2-3  times 
of  what  has  been  reported  for  similar 
changes  in  fuel  sulfur  level  for  Tier  2 
and  older  vehicles  over  a  similar 
difference  in  fuel  sulfur.-'’-'*  254  There  are 
no  LDTs  larger  than  LDT2  and  no  larger 
nondiybrid  LDVs.  We  expect  that 
additional  catalyst  technologies,  for 
example  increasing  catalyst  surface  area 
(volume  or  substrate  cell  density)  and/ 
or  increased  PGM  loading,  would  need 
to  be  applied  to  larger  vehicles  in  order 
to  achieve  the  catalyst  efficiencies 

251  Heck,  R.M.,  Farrauto,  R.J.  (2002).  Chapter  6: 
Automotive  Catalyst  in  Catalytic  Air  Pollution 
Control,  2nd  Edition.  John  Wiley  and  Sons,  Inc. 

252  Ball,  D.,  Clark,  D.,  Moser,  D.  (2011).  Effects  of 
Fuel  Sulfur  on  FTP  NOx  Emissions  from  a  PZEV 

4  Cylinder  Application.  SAE  Technial  Paper  No. 
2011-01-0300. 

253  Butler,  A.  and  Choi,  D.  (2012).  The  Effects  of 
Fuel  Sulfur  Level  on  Emissions  In-Use  Tier  2 
Vehicles!  Found  in  the  docket,  EPA-HQ-OAR- 
2011-0135. 

254  Shapiro,  E.  (2009).  National  Clean  Gasoline — 
An  Investigation  of  Costs  and  Benefits.  Published 
by  the  Alliance  of  Automobile  Manufacturers. 


necessary  to  comply  with  the  proposed 
Tier  3  standards.  Any  sulfur  impact  on 
catalyst  efficiency  would  have  a  larger 
impact  on  vehicles  and  trucks  that  rely 
more  on  very  high  catalyst  efficiencies 
in  order  to  achieve  very  low  emissions. 

The  negative  impact  of  gasoline  sulfur 
on  catalytic  activity  and  the  resultant 
loss  of  exhaust  catalyst  effectiveness  to 
chemically  reduce  NOx  and  oxidize 
NMOG  and  air  toxic  emissions  occurs 
across  all  vehicle  categories.  However, 
the  impact  of  gasoline  sulfur  on  NOx 
emissions  control  of  catalysts  in  the 
fully-warmed-up  condition  is 
particularly  of  concern  for  larger 
vehicles  (the  largest  LDVs  and  LDT3s, 
LDT4S,  and  MDPVs).  Manufacturers  face 
the  most  significant  challenges  in 
reducing  cold-start  NMOG  emissions  for 
these  vehicles.  Because  of  the  need  to 
reach  near-zero  NOx  levels,  any 
significant  degradation  in  NOx 
emissions  control  over  the  useful  life  of 
the  vehicle  would  likely  prevent  some 
if  not  most  larger  vehicles  from  reaching 
a  combined  NMOG-i-NOx  low  enough  to 
comply  with  the  30  mg/mi  fleet-average 
standard.  These  vehicles  represent  a 
sufficiently  large  segment  of  light-duty 
vehicle  sales  now  and  in  the  foreseeable 
future  that  their  emissions  could  not  be 
offset  (and  thus  the  fleet-average 
standard  achieved)  by  certifying 
vehicles  to  bins  below  the  fleet  average. 
Any  degradation  in  catalyst 
performance  due  to  gasoline  sulfur 
would  reduce  or  eliminate  the  margin 
necessary  to  ensure  in-use  compliance 
with  the  proposed  Tier  3  emissions 
standards.  Certifying  to  a  useful  life  of 
150,000  miles  versus  the  current 
120,000  miles  would  further  add  to 
manufacturers’  compliance  challenge 
for  Tier  3  large  light  trucks  (See  Section 
IV.7.b  below  for  more  on  the  useful  life 
requirements.) 

d.  Gasoline  Sulfur  Control  Required  To 
Meet  Tier  3  Emissions  Standards 

The  impact  of  gasoline  sulfur 
poisoning  on  exhaust  catalyst 
performance  and  the  relative  stringency 
of  the  Tier  3  standards,  particularly  for 
larger  vehicles  and  trucks,  when 
considered  together  make  a  compelling 
argument  for  the  virtual  elimination  of 
sulfur  from  gasoline.  As  discussed  in 
Section  V.A.2,  the  proposed  10-ppm 
standard  for  sulfur  in  gasoline 
represents  the  lowest  practical  limit 
from  a  standpoint  of  fuel  production, 
handling  and  transport.  While  lowering 
gasoline  sulfur  to  levels  below  10  ppm 
would  further  help  ensure  in-use 
vehicle  compliance  with  the  Tier  3 
standards,  the  Agency  believes  that  a 
gasoline  sulfur  standard  of  10  ppm 
would  allow  compliance  by  gasoline- 


fueled  engines  with  a  national  fleet 
average  of  30  mg/mi  NMOG-t-NOx.  The 
level  of  the  proposed  Tier  3  standards 
was  considered  in  light  of  a  10-ppm 
average  sulfur  level  for  ga.soline.  Not 
only  should  a  10-ppm  sulfur  standard 
enable  vehicle  manufacturers  to  certify 
their  entire  product  line  of  vehicles  to 
the  Tier  3  fleet  average  standards,  but 
based  on  the  results  of  testing  both  Tier 
2  vehicles  and  SULEV  vehicles  as 
discussed  above,  reducing  gasoline 
sulfur  to  10  ppm  should  enable  these 
vehicles  to  maintain  their  emission 
performance  in-use  over  their  full  useful 
life.  It  is  important  to  note  that  while 
the  preceding  discussion  focused  on 
gasoline  sulfur  control,  spark  ignition 
engines  operating  on  other  fuels  (i.e., 
CNG,  LPG,  E85)  and  utilizing  a  three 
way  catalyst  systems  for  control  of 
emission  are  similarly  affected  by  the 
sulfur  levels  in  the  fuel.  We  invite 
comment  on  all  aspects  of  our  analysis 
of  gasoline  sulfur  effects  and  our 
conclusions,  especially  comments  that 
include  any  additional  relevant  testing 
data. 

7.  Other  Provisions 

а.  Early  Credits 

The  California  LEV  III  program  is 
scheduled  to  begin  at  least  two  model 
years  earlier  than  the  proposed  federal 
Tier  3  program. As  stated  earlier,  EPA 
proposes  to  implement  the  Tier  3 
standards  in  MY  2017,  for  vehicles 

б, 000  lbs  GVWR  and  less,  and  in  MY 
2018  for  vehicles  over  6,000  lbs  GVWR. 
As  a  result,  LEV  III  vehicles  sold  in 
California  beginning  in  MY  2015  will  be 
required  to  meet  a  lower  fleet  average 
NMOG-i-NOx  level  than  the  federal  fleet 
is  meeting  at  that  time.  In  addition,  the 
California  NMOG-t-NOx  standards  will 
continue  tp  decline  resulting  in  the  gap 
growing  between  the  current  federal 
program  and  LEV  III.  The  early  credit 
program  we  are  proposing  is  designed  to 
accomplish  three  goals:  (1)  Encourage 
manufacturers  to  produce  a  cleaner 
federal  fleet  earlier  than  otherwise 
required:  (2)  provide  needed  flexibility 
to  the  manufacturers  to  facilitate  the 
“step  down”  from  the  current  Tier  2  Bin 
5  fleet  average  required  in  MY  2016  to 
the  LEV  Ill-based  declining  fleet  average 
in  MY  2017;  and  (3)  create  a  Tier  3 
program  that  is  equivalent  in  stringency 
to  the  LEV  III  program  such  that 
manufacturers  will  be  able  to  produce  a 
50-state  fleet  at  the  earliest  opportunity. 

The  first  provision  that  we  are 
proposing  to  address  these  goals  is  to 
allow  manufacturers  to  generate  early 
federal  credits  against  the  current  Tier  2 

255  The  LEV  III  program  as  approved  by  the 
California  Air  Resources  Board,  January  2012. 
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Bin  5  requirement  in  MYs  2015  and 
2016  for  vehicles  under  6,000  lbs  GVWR 
and  MYs  2016  and  2017  for  vehicles 
greater  than  6,000  lbs  GVWR.  (Early 
credits  would  only  be  available  for 
manufacturers  complying  under  the 
primary  program  (declining  fleet 
average),  not  the  alternative  phase-in 
approach  (Section  IV.A.3.a  above).  In 
order  to  generate  these  credits, 
manufacturers  would  sum  the  NMOG 
and  NOx  certification  standards  for  each 
federally  certified  Tier  2  vehicle  and 
calculate  an  NMOG+NOx  fleet  average. 
Credits  would  be  based  on  the 
difference  between  the  new,  cleaner, 
fleet  average  and  the  Tier  2  Bin  5 
requirement  (160  mg/mi  total  of  NMOG 
and  NOx).  We  expect  that 
manufacturers  could  accomplish  this  by 
certifying  existing  Tier  2  vehicles  to  a 
lower  fleet  average,  mainly  for  the 
higher  bins  as  the  current  sulfur  content 
in  gasoline  would  preclude  them  from 
certifying  the  cleanest  bins  federally 
(Our  analysis,  presented  in  Section 
IV.A.5  above  and  Chapter  1  of  the  draft 
RIA,  shows  that  many  vehicles  currently 
certified  to  Tier  2  Bin  5  could  likely  be 
certified  to  a  lower  bin  with  some 
reduction  in  compliance  margin;  e.g., 
from  Bin  5  to  Bin  4  or  Bin  3.)  We  expect 
to  realize  early  environmental  benefits, 
as  the  result  of  a  cleaner  federal  fleet, 
that  justify  the  credits  generated. 

We  believe  that  this  provision  would 
help  us  realize  both  our  first  and  our 
second  goals.  For  example,  a 
manufacturer  certifying  their  federal 
fleet  to  Tier  2  Bin  4  would  earn  50  mg/ 
mi  of  NMOG+NOx  credits  per  vehicle 
(i.e.,  160  mg/mi  minus  110  mg/mi) 
which  should  encourage  manufacturers 
to  certify  a  cleaner  federal  fleet  and 
provide  ample  opportunity  for  credit 
generation  to  facilitate  the  “step  down” 
in  stringency.  However,  if  we  allowed 
excessive  early  credits  to  be  generated  it 
could  allow  manufacturers  to  delay 
their  federal  compliance  with  the  same 
fleet  average  as  Galifornia  for  several 
years.  This  would  be  in  direct  conflict 
with  our  third  goal  of  creating  a  program 
of  equal  stringency  to  the  Galifornia 
program  as  early  as  possible.  In  order  to 
address  this  concern  we  are  proposing 
that  the  application  of  the  early  federal 
credits  be  constrained  under  the 
following  conditions: 

•  Early  federal  credits  generated 
under  the  provision  described  above 
could  be  used  without  limitation  in  MY 
2017. 


^sbTier  2  standards  are  not  set  in  the  form  of 
NMOG+NOx-  The  equivalent  Tier  2  Bin  5  fleet 
average  in  NMOG+NOx  terms  would  be  equal  to 
160  mg/mi  (90  mg/mi  NMOG  +  70  mg/mi  NOx). 


•  Credits  u.sed  for  compliance  in  MY 
2018  and  beyond  would  be  capped  at  an 
amount  equal  to  the  lesser  of  the 
manufacturer’s  federal  credits  as 
calculated  above  or  the  manufacturer’s 
LEV  III  credits  multiplied  by  the  ratio  of 
50-state  sales  to  California  only  sales. 
Calculation  of  these  credits  would 
account  for  the  fact  that  some  LEV  III 
credits  may  have  begun  to  expire  .and 
would  no  longer  be  eligible  as  a  basis  for 
Tier  3  early  credits. 

By  capping  the  available  federal 
credits  we  believe  that  the  two 
programs,  LEV  III  and  Tier  3  would  be 
at  parity  starting  in  2018  MY.  In 
addition,  because  the  number  of  federal 
early  credits  that  could  be  used  would 
be  based  on  the  number  of  LEV  III 
credits  that  the  manufacturer  had 
generated,  there  may  be  additional 
motivation  for  manufacturers  to  over¬ 
perform  in  California  during  the  initial 
model  years. 

We  are  proposing  that  early  credit  life 
be  limited  to  5  years  with  no 
discounting,  consistent  with  the 
California  LEV  II  and  LEV  III  programs 
and  similar  to  the  basic  credit  carry¬ 
forward  provisions  of  the  recent  light- 
duty  and  heavy-duty  greenhouse  gas 
rules.  We  are  not  proposing  any  carry¬ 
over  of  Tier  2  credits  for  use  in  the  Tier 
3  program.  We  seek  comment  on  the  5- 
year  credit  life  in  the  context  of  the 
programs  goals  of  harmonization  with 
California  LEV  III  and  whether  the 
added  flexibility  would  be  advantageous 
relative  to  any  added  burden  associated 
with  corresponding  record  retention 
requirements. 

b.  Useful  Life 

The  “useful  life”  of  a  vehicle  is  the 
period  of  time,  in  terms  of  years  and 
miles,  during  which  a  manufacturer  is 
responsible  for  the  vehicle’s  emissions 
performance. 257  Por  LDVs  and  LDTs 
(including  MDPVs)  under  the  Tier  2 
program,  there  have  historically  been 
both  “full  useful  life”  values, 
approximating  the  average  life  of  the 
vehicle  on  the  road,  and  “intermediate 
useful  life”  values,  representing  about 
half  of  the  vehicle’s  life.  For  the  Tier  3 
program,  we  are  proposing  several 
changes  to  the  current  useful  life 
provisions  that  are  appropriate  to  the 
proposed  standards  described  above. 

Every  vehicle  manufacturer  with 
which  the  EPA  has  met  has  expressed 


useful  life  of  the  vehicle  should  not  be 
confused  with  the  vehicle's  emissions  warranty. 

The  useful  life  value  is  relevant  for  certification  and 
in-use  compliance  purposes;  the  emissions 
warranty  relates  to  the  period  during  which  the 
manufacturer  is  obligated  to  repair  or  replace  failing 
emission  control  equipment  on  a  properly 
maintained  vehicle. 


the  desire  for  a  single  national  vehicle 
fleet  and  has  indicated  an  ability  and 
willingness  to  certify  their  vehicles  to  a 
150,000  mile,  15  year  full  useful  life  in 
support  of  that  goal,  since  the  LEV  III 
program  would  apply  a  single  150,000 
mile,  15  year  useful  life  value  for  all  of 
the  new  standards.  However,  the  CAA, 
written  at  a  time  when  vehicles  did  not 
last  as  long  as  today,  precludes  EPA 
from  requiring  a  useful  life  value  longer 
than  the  120,000  mile  (and  10  or  11 
year,  as  applicable)  value  set  in  Tier  2, 
for  all  LDVs  and  for  LDTs  up  to  3,750 
lbs  LVW  and  up  to  6,000  lbs  GVWR 
(LDTls).  For  vehicles  heavier  than  these 
limits  (i.e.,  LDT2s,  3s,  4s,  as  well  as 
MDPVs,  representing  a  large  fraction  of 
the  light-duty  fleet)  we  are  proposing  a 
150,000  mile,  15  year  useful  life  value. 
For  the  lighter  vehicles,  we  are 
proposing  to  continue  to  apply  the 
120,000  mile  (and  10  or  11  year,  as 
applicable)  full  useful  life  requirement 
from  the  Tier  2  program.  Numerically, 
we  are  propo.sing  120,000  mile  useful 
life  NMOG+NOx  standards  that  are  85 
percent  of  the  respective  NMOG+  NOx 
150,000  mile  standards.  (See  Chapter  1 
of  the  draft  RIA  for  a  description  of  our 
analysis  of  this  relationship.)  For  the 
lighter  vehicles,  we  propose  that 
manufacturers  be  allowed  to  choose  to 
certify  to  either  useful  life  value  in 
complying  with  the  proposed  fleet 
average  and  per-vehicle  standards. 25«  A 
manufacturer  choosing  to  comply  with 
the  120,000  mile  useful  life  standards 
for  any  of  their  lighter  vehicles  would 
demonstrate  compliance  with  the 
numerically  lower  fleet-average  NMOG+ 
NOx  standards  for  all  LDV  and  LDTl 
families.  Standards  for  all  other 
pollutants  259  would  remain  the  same 
regardless  of  whether  compliance  was  at 
the  120,000  mile  or  the  150,000  mile 
useful  life  periods.  If  a  vehicle 
manufacturer  chose  to  comply  with  the 
120,000  mile  useful  life  standards  for 
their  lighter  vehicles,  it  would  be 
required  to  separately  demonstrate  that 
its  larger  vehicles  complied  with  the 
150,000  mile  fleet  average  standards. 

Except  for  vehicles  not  required  to 
meet  a  150,000  miles  useful  life  and  for 
which  a  manufacturer  chose  to  apply 
the  120,000  mile  useful  life  value,  we 
propose  that  manufacturers  be  required 
to  certify  vehicles  to  the  150,000  mile 
useful  life  beginning  with  the  first 
model  year  that  a  vehicle  model  is 
certified  to  the  FTP  NMOG+NOx  Bin  70 
or  lower.  This  useful-life  requirement 


GARB  has  stated  that  they  do  not  expect  to 
accept  vehicles  certified  under  the  federal  Tier  3 
program  to  a  120.000  mile  useful  life  value  for 
California  certification,  and  thus  for  meeting 
California’s  fleet  average  NMOG+NOx  standards. 

259PM,  CO,  and  HCHO 
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would  apply  beginning  in  MY  2017. 
Beginning  in  MY  2020,  all  vehicles 
would  need  to  certify  to  the  150,000 
mile  useful  life,  regardless  of 
NMOG+NOx  certification  bin,  unless 
they  are  allowed  and  the  manufacturer- 
has  chosen  to  remain  at  120,000  mile 
useful  life.  (Note  that  the  timing  of  the 
requirement  to  certify  on  the  new  test 
fuel  would  follow  the  same  approach  as 
for  the  useful  life  requirement  (i.e., 
based  on  the  first  year  a  model  is 
certified  to  Bin  70  or  below)  as 
described  in  Section  1V.A.7.C  below.) 

We  request  comment  on  the  proposed 
useful  life  provisions,  including  the  85 
percent  factor  we  propose  to  use  to 
establish  the  standards  for  the  120,000 
mile  useful  life. 

c.  Test  Fuels 

We  recognize  that  test  fuels  are  an 
important  element  of  a  national 
program.  Vehicle  manufacturers  have 
emphasized  the  desire  to  reduce  test 
burden  by  producing  one  vehicle  that  is 
tested  to  a  single  test  procedure  and  a 
single  fuel  and  meets  both  California 
and  federal  requirements.  Although  we 
have  been  able  to  reasonably  align  the 
proposed  Tier  3  program  with  the  LEV 
III  program  in  most  key  respects,  we 
recognize  that  there  would  still  exist 
some  differences  in  emissions 
performance  between  vehicles  operated 
on  the  LEV  III  and  Tier  3  certification 
fuels.  The  largest  differences  between 
the  two  fuels  are  the  amount  of  ethanol 
they  contain  and  the  Reid  Vapor 
Pressure  (RVP).  The  proposed  Tier  3 
NMOG+NOx  standards  assume 
operation  on  federal  certification  fuel. 

We  propose  that  manufacturers  begin 
to  certify  vehicles  on  the  new  Tier  3 
fuels  260  beginning  with  the  first  model 
year  that  a  vehicle  model  is  certified  to 
the  FTP  NMOG+NOx  Bin  70  or  lower, 
independent  of  its  useful  life.  The  new- 
fuel  requirement  would  apply  beginning 
in  MY  2017.  Beginning  in  MY  2020,  all 
gasoline-fueled  models  would  need  to 
certify  on  the  new  fuel,  regardless  of 
their  certification  bin. 201  As  discussed 
in  Section  IV.A.7.b  above, 
manufacturers  would  also  need  to  apply 
the  150,000  mile  useful  life  value  to 
these  same  vehicles  as  they  begin  to  be 
certified  to  Bin  70  and  lower. 

During  the  transition  period  from  Tier 
2  fuel  to  the  new  Tier  3  and  LEV  III . 
fuels,  manufacturers  have  indicated  a 
substantial  workload  challenge  of 
developing  and  certifying  a  vehicle  to 


260  jhis  includes  fuels  used  for  low  temperature 
and  high  altitude  testing  and  durability 
requirements.  See  Section  IV.D  below. 

26’  Diesel  fueled  and  alternative  fueled  vehicles 
would  continue  to  test  on  the  fuels  used  under  the 
Tier  2  program. 


the  two  new  fuels  simultaneously.  To 
address  this  potential  workload  and 
certification  challenge,  we  propose  that 
vehicles  certified  in  MY  2015  through 
2019  to  Galifornia  LEV  III  standards 
using  California  LEV  III  certification 
fuels  and  test  procedures  could  be  used 
for  certifying  to  EPA  standards.  (For 
example,  for  MY  2015  and  2016,  EPA 
would  consider  such  vehicles  to  be  Tier 
2  vehicles,  although  they  could  be 
tested  on  Galifornia  LEV  III  fuel. 2®^ 
Similarly,  for  MY  2017  through  2019, 
EPA  would  consider  such  vehicles  to  be 
Interim  Tier  3  vehicles,  although  they 
could  be  tested  on  California  LEV  III 
fuel.)  For  these  vehicles  only,  we  would 
not  perform  or  require  in-use  exhaust 
testing  on  Tier  3  fuel. 

California  does  not  have  fuel 
specifications  for  high  altitude  testing  or 
cold  CO  and  hydrocarbon  testing.  For 
this  reason,  we  are  proposing  that  for 
vehicles  that  manufacturers  choose  to 
certify  using  LEV  III  fuel  and  test 
procedures,  they  can  use  test  fuels 
meeting  either  Tier  2  or  Tier  3  fuel 
specifications  to  comply  with  these 
federal-only  requirements.  We  would 
perform  in-use  testing  for  these  vehicles 
on  the  same  fuel  as  selected  by  the 
manufacturer  at  certification. 

Certifications  after  MY  2019, 
however,  would  be  required  to  use  the 
Tier  3  fuel  and  carry-over  certifications 
using  LEV  II,  LEV  III  or  Tier  2 
certification  fuels  would  not  be  allowed 
after  MY  2019.  GARB  has  indicated  that 
they  would  accept  Tier  3  test  data  (on 
federal  certification  fuel)  to  obtain  a 
California  certificate  as  early  as  MY 
2015.  In  this  manner  manufacturers 
should  be  able  to  avoid  compliance 
testing  on  more  than  one  fuel  as 
vehicles  certified  to  LEV  III  using 
federal  certification  fuel  could  obtain 
Final  Tier  3  status. 263 

d.  High  Altitude  Requirements 

FTP  emission  standards  are 
historically  designed  to  be  applicable  at 
all  altitudes.  Under  Tier  2,  the  same  FTP 
emission  bin  standards  applied  to 
vehicles  tested  at  both  low  and  high- 
altitude.  However,  fundamental 
physical  challenges  exist  at  high 
altitude  resulting  in  typically  higher 


262  Because  the  Tier  2  program  has  NOx  fleet 
average  standards  (instead  of  the  NMOG+NOx  fleet 
average  standard  of  LEV  III  and  Tier  3), 
manufacturers  certifying  to  LEV  111  standards  in  MY 
2015  and  2016  would  not  include  such  vehicles  in 
their  Tier  2  NOx  fleet  average  calculation.  Tier  2 
provisions  that  are  not  a  part  of  the  California 
program  would  still  apply.  For  example,  high 
altitude  testing,  which  is  only  required  in  the 
federal  program,  would  still  need  be  performed  on 
federal  Tier  2  fuel. 

263  That  is,  a  manufacturer  that  certifies  a  vehicle 
to  LEV  III  in  MY  2015  and  MY  2016. 


emissions  during  cold  starts  compared 
with  starts  at  lower  altitudes  (i.e.,  sea 
level).  This  expected  increase  in 
emissions  is  primarily  due  to  the  lower 
air  density  at  higher  altitudes.  Due  to 
the  lower  air  density,  the  needed 
volume  of  the  hot  combustion  exhaust 
required  to  quickly  heat  the  catalyst  in 
the  first  minute  after  a  cold  start  is 
reduced.  As  a  result,  catalyst  light-off  is 
delayed  and  cold  start  emissions 
increase.  Vehicles  under  the  Tier  2 
program  typically  had  sufficient 
compliance  margins  to  absorb  this 
increase  in  emissions  during  testing 
under  high-altitude  conditions. 

However,  given  the  near-zero  standards 
we  are  proposing  in  Tier  3,  vehicles  will 
have  less  compliance  margin  with 
which  to  address  the  issue. 

Under  the  Tier  3  program,  we  expect 
that  the  emission  control  technologies 
selected  for  low  altitude  performance 
would  also  provide  very  significant 
emission  control  at  high  altitude.26-» 
However,  as  explained  above,  unique 
emission  challenges  exist  with 
operation  at  higher  altitude.  The 
stringency  of  the  Tier  2  standards  is 
such  that  manufacturers  comply  with 
the  same  standards  at  all  altitudes 
without  the  need  to  design  their 
emission  control  strategies  specifically 
for  the  more  challenging  high  altitude 
operation.  The  Tier  3  stringency  may 
not  allow  manufacturers  emission 
control  strategies  at  lower  altitude  to 
maintain  sufficient  compliance  margin 
when  tested  at  higher  altitude,  therefore 
requiring  manufacturers  to  design  their 
emission  controls  specifically  for  higher 
altitude. 

To  avoid  requiring  special  high- 
altitude  emission  control  technologies, 
we  propose  to  allow  manufacturers  the 
limited  relief  of  complying  with  the 
next  less-stringent  bin  for  testing  at  high 
altitude  for  vehicles  certified  at  sea  level 
to  Bin  20,  30,  and  50  (e.g.,  certifying  to 
Bin  50  for  testing  at  high  altitude  versus 
Bin  30  at  sea  level).  For  vehicles 
certified  at  sea  level  to  Bins  70  and  125, 
35  mg/mi  of  relief  will  be  provided.  No  . 
relief  is  proposed  for  Bin  160. 

We  do  not  believe  that  the  impact  of 
the  fairly  small  fraction  of  overall  U.S. 
driving  that  occurs  in  high  altitude 
locations  warrants  a  requirement  for 
additional  technologies  to  be  applied 
specifically  for  high-altitude  conditions. 
In  addition,  this  provision  is  intended  to 
be  applicable  to  all  Final  Tier  3  vehicles 
for  the  duration  of  the  Tier  3  program. 


26+  High-altitude  conditions  means  a  test  altitude 
of  1,620  meters  (5,315  feet).  Low  altitude  conditions 
means  a  test  altitude  less  than  549  meters  (1.800 
feet). 


29870 


Federal  Register / Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


While  vehicles  would  need  to  meet 
the  Tier  3  standards  at  all  intermediate 
altitudes,  the  question  remains  as  to 
what  the  value  of  the  standard  should 
be  at  a  given  intermediate  altitude.  We 
request  comment  on  both  the  level  of 
the  proposed  high  altitude  standards 
and  the  appropriate  level  of  the 
standard  at  intermediate  altitudes.  In 
particular,  we  seek  comment  on 
whether  this  could  be  addressed  by 
requiring  that  all  emission  control 
strategies  remain  in  effect  at  altitudes 
that  are  in  between  the  specific  altitudes 
used  for  high  and  low  altitude  testing 
and  that  any  altitude-related  auxiliary 
emission  control  device  (AECD)  must  be 
identified  by  the  manufacturer  and 
justified  as  not  being  defeat  devices. 


Table  IV-9— Proposed  High 
Altitude  Standards 


- - 

Bin 

Sea  level  FTP 
standard 
(mg/mi 

NMOG+NOx) 

Altitude  FTP 
standard 
(mg/mi 

NMOG+NOx) 

Bin  160  . 

160 

160 

Bin  125  . 

125 

160 

Bin  70  . 

70 

105 

Bin  50  . 

50 

70 

Bin  30  . 

30 

50 

Bin  20  . 

20 

30 

e.  Highway  Test  Standards 

Sustained  high-speed  operation  can 
result  in  NOx  emissions  that  may  not  be 
represented  on  either  the  FTP  or  SFTP 
cycles.  Although  we  are  not  aware  of 
any  serious  issues  with  this  mode  of 
operation  with  current  Tier  2  vehicles, 
we  are  interested  in  preventing 
increases  in  these  NOx  emissions  as 
manufacturers  develop  new  or 
improved  engine  and  emission  control 
technologies. 

For  this  reason,  we  are  proposing  that 
the  same  FTP  NMOG+NOx  standards 
proposed  above  also  apply  on  the 
Highway  Fuel  Economy  Test  (HFET), 
which  is  performed  as  a  part  of  GHG 
and  Fuel  Economy  compliance  testing. 
Thus,  the  FTP  NMOG+NOx  standard  for 
the  bin  at  which  a  manufacturer  has 
chosen  to  certify  a  vehicle  would  also 
apply  on  the  HFET  test.  For  example,  if 
a  manufacturer  certifies  a  vehicle  to  Bin 
70,  the  vehicle’s  NMOG+NOx 
performance  over  the  HFET  could  not 
exceed  70  mg/mi.  Manufacturers  would 
simply  need  to  ensure  that  the  same 
emission  control  strategies  implemented 
for  the  FTP  and  SFTP  cycles  were  also 
effectively  utilized  during  the  highway 
test  cycle.  We  believe  that  this  proposed 
requirement  would  not  require 
manufacturers  to  take  any  unique 
technological  action,  would  not  add 
technology  costs,  and  would  not  add 


significantly  to  the  certification  burden. 
We  request  comment  on  this  proposed 
provision. 

f.  Interim  4,000  mile  SFTP  Standards 

During  the  period  of  the  declining 
NMOG+NOx  standards,  we  are 
proposing  that  interim  Tier  3  vehicles 
meet  4,000  mile  SFTP  standards, 
consistent  with  the  existing  Tier  2  and 
LEV  II  program  requirements.  The  4,000 
mile  standards  are  designed  to  prevent 
excessive  emission  levels  from  a  single 
vehicle  or  a  single  SFTP  cycle,  which 
can  occur  if  only  a  composite-approach 
is  taken.  Under  the  Tier  3  program,  the 
proposed  composite  standards  would  be 
fleet  average  standards  that  would 
decline  from  2017  until  2025,  as 
described  in  Section  IV.A.4.  While  this 
approach  is  expected  to  result  in  fleet¬ 
wide  reductions  in  SFTP  emissions 
during  all  years  of  the  declining 
standard,  the  level  of  the  fleet  average 
requirement  during  the  initial  years 
provides  an  opportunity  for  backsliding 
of  SFTP  emissions  on  individual 
vehicles  or  on  individual  SFTP  cycles. 
We  believe  it  is  appropriate  to  require 
any  individual  Interim  Tier  3  vehicle  to 
at  a  minimum  meet  the  same 
requirements  under  the  Tier  2  and  LEV 
II  programs.  Table  IV-10  below  presents 
the  proposed  4,000  mile  SFTP  standards 
for  interim  Tier  3  vehicles. 


Table  IV-10— Proposed  4,000  Mile  SFTP  Exhaust  Standards  for  Interim  Tier  3  Vehicles  (Grams/mile) 


Vehicle  category 

US06 

NMOG+NOx 

US06 

CO 

NMOG+NOx 

SC03 

CO 

LDV/LDT1  . 

0.14 

8.0 

0.20 

1 

2.7 

LDT2  . 

0.25 

10.5 

0.27 

3.5 

LDT3  . 

0.4 

10.5 

0.31 

3.5 

LDT4  . 

0.6 

11.8 

0.44 

4.0 

1 

We  believe  that  vehicles  considered  to 
be  Final  Tier  3  (i.e.,  they  meet  the  Tier 
3  PM  requirements,  specifically  the 
stringent  SFTP  PM  standards)  will  have 
sufficiently  robust  designs  that  the  4,000 
mile  SFTP  standards  will  no  longer  be 
necessary.  Additionally,  once  the 
program  reaches  the  fully  phased-in 
fleet  average  composite  standard  of  50 
mg/mi  in  2025,  high  SFTP  emissions 
even  on  a  limited  portion  of  a 
manufacturer’s  fleet  should  be 
effectively  mitigated.  We  seek  comment 
on  this  proposed  4,000  mile  SFTP 
provision. 

g.  Phase-In  Schedule 

As  described  in  Section  IV.A.3,  under 
the  proposed  Tier  3  program, 
manufacturers  would  be  required  to 
certify  each  vehicle  model  to  an  FTP 
bin,  which  would  then  be  used  to 


calculate  the  NMOG+NOx  fleet  average 
of  all  of  its  vehicles.  Manufacturers 
would  also  need  to  determine  the  SFTP 
levels  of  each  model  and  calculate  the 
NMOG+NOx  fleet  average  for  the  SFTP 
requirements  as  described  in  Section 
IV.A.4.  These  separate  FTP  and  SFTP 
fleet  average  calculations  would  satisfy 
one  aspect  of  certification  under  the 
Tier  3  program,  specifically  the 
standards  associated  with  each  model 
year. 

As  described  in  Sections  lV.A.7.b  and 
IV.A.7.C  above,  the  longer  (150,000  ' 
mile)  useful  life  value,  as  applicable, 
and  the  new  Tier  3  certification  fuel  for 
exhaust  testing  would  be, implemented 
as  manufacturers  certified  vehicles  to 
rhore  stringent  NMOG+NOx  standards, 
with  the  threshold  to  implement  both  of 
these  provisions  being  Bin  70. 

Beginning  in  MY  2017,  any  vehicle 


certified  to  Bin  70  or  lower  would  be 
required  to  be  certified  on  Tier  3  test 
fuel.  In  addition,  any  vehicle  certified  to 
Bin  70  or  lower  that  would  be  required 
to  meet  the  longer  150,000  mile  useful 
life  would  be  required  to  do  so. 
Beginning  in  MY  2020  all  vehicles 
would  be  required  to  be  certified  to  on 
the  Tier  3  te.st  fuel,  regardless  of  the  bin 
they  are  certified  to  or  the  useful  life 
they  are  required  to  meet. 

Manufacturers  would  also  be  required 
to  comply  with  more  stringent  PM 
standards  on  a  percent  phase-in 
schedule.  Gompliance  with  the  PM 
standards,  which  is  consistent  with  the 
GARB  LEV  III  program,  would  be 
independent  of  the  fleet  average 
requirements  described  above.  The  PM 
emission  standards  for  FTP  and  SFTP 
described  in  Section  IV.A.3  and  4 
respectively  would  be  implemented  as  a 
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percent  phase-in  requirement  as 
described  below  under  a  basic  phase-in 
schedule  or  under  an  optional  phase-in 
schedule. 

Vehicles  certified  to  a  Tier  3  bin, 
meeting  the  requirements  of  the  PM 
phase-in  .schedule,  and  complying  with 
the  other  Tier  3  requirements  (i.e., 
150,000  mile  useful  life  (as  applicable) 
and  Tier  3  certification  fuel,  as 
applicable)  would  be  considered  “Final 
Tier  3”  compliant  vehicles.  All  other 
vehicles  certified  to  Tier  3  bins  but  not 
yet  meeting  the  PM  and  other  Tier  3 
requirements  would  be  considered 
“Interim  Tier  3”  compliant  vehicles.  At 
the  completion  of  the  percent  phase-in 
period  for  PM  (2021  for  the  basic  PM 
phase-in  schedule  and  2022  for  the 
alternative  PM  phase-in  schedule,  as 
described  below),  100  percent  of 
vehicles  would  need  to  meet  the  all  Tier 
3  requirements  and  would  be 
considered  “Final  Tier  3”  vehicles. 

For  the  PM  requirements,  each  year 
manufacturers  would  be  required  to 


meet  either  the  basic  PM  percent  phase- 
in  or  alternative  PM  phase-in  as 
described  in  the  following  subsections. 
The  basic  percent  PM  phase-in  schedule 
is  composed  of  fixed  yearly  minimum 
phase-in  percentages  that  we  expect  that 
most  manufacturers  would  meet  to 
comply  with  the  Tier  3  requirements. 
The  alternative  PM  phase-in  schedule 
provides  additional  flexibility  for 
manufacturers  with  product  offerings 
that  may  not  provide  sufficient  vehicle 
model  granularity  to  allow  for  a  gradual 
transition  into  the  Final  Tier  3 
requirements  as  described  below.  In 
either  case.  Interim  Tier  3  vehicles  not 
yet  meeting  the  Tier  3  PM  standards 
must  at  a  minimum  meet  the  Tier  2  PM 
full  useful  life  FTP  standard  of  10  mg/ 
mi  and  the  SFTP  weighted  composite 
standard  of  70  mg/mi. 

i.  Basic  PM  Percent  Phase-In  Schedule 

It  is  important  to  note  that  the  percent 
phase-in  of  the  new  Tier  3  standards 
that  we  are  proposing  and  the  declining 


fleet  average  standards  to  which  a 
manufacturer’s  fleet  is  held  are  separate 
and  independent  elements  of  the  Tier  3 
program.  “Phase-in”  in  this  context 
means  the  fraction  of  a  manufacturer’s 
fleet  that  would  he  required  to  meet  the 
new  Tier  3  PM  standards  in  a  given 
model  year.  We  expect  manufacturer 
fleets  to  consist  of  a  mix  of  vehicles 
certified  to  Tier  2,  LEV  II,  LEV  III  and 
Tier  3  standards  throughout  the  percent 
phase-in  period. 

As  discu.s.sed  above,  vehicles 
originally  certified  to  Tier  2,  LEV  II,  and 
LEV  III  would  be  carried  over  into  the 
Tier  3  program  as  Interim  Tier  3 
vehicles.  A  vehicle  would  be  considered 
a  “Final  Tier  3  vehicle”  when  it  is 
certified  to  one  of  the  Tier  3  bins;  meets 
the  Tier  3  PM  standards:  certifies  to  the 
150,000  useful  life  value  (for  LDT2s, 
LDT3S,  LDT4S,  and  MDPVs);  and 
certifies  on  the  new  certification  te.st 
fuel.  Table  IV-11  below  pre.sents  the 
proposed  PM  phase-in  schedule  for 


Final  Tier  3  vehicles. 

Table  IV-11— PM  Phase-In  Schedule  for  Final  Tier  3  Vehicles 


Model  year 

2017 

2018 

2019 

2020  1  2021 

2022  and  later 

100 

Manufacturer's  Fleet  (%)  . 

20^  . 

20 

40 

1 

70  1  100 

Vehicle  Types  . 

<  6,000  lbs  GVWR  .... 

All  vehicles  <  8,500  lbs  GVWR  and  MDPVs 

»ln  2017  model  year,  a  manufacturer  may  optionally  include  vehicles  up  to  8,500  lbs  GVWR  and/or  MDPVs  in  its  phase-in  calculation. 


ii.  Optional  PM  Phase-In 

The  proposed  PM  percent-of-sales 
phase-in  schedule  described  above 
would  allow  manufacturers  with 
multiple  vehicle  models  to  plan  the 
pha.se-in  of  those  models  ba.sed  on 
anticipated,  volumes  of  each  vehicle 
model.  However,  manufacturers 
certifying  only  a  few  vehicle  models 
might  not  benefit  from  this  schedule. 
This  is  because,  in  order  to  satisfy  the 
phase-in  schedule  percentages,  they 
might  have  to  over-comply  with  the 
required  percentages  earlier  than  would 
a  manufacturer  with  many  vehicle 
models  available  for  the  phase-in. 

For  instance,  a  manufacturer  with 
only  two  models  that  each  equally 
accounted  for  50  percent  of  their  sales 
would  be  required  to  introduce  (at  least) 
one  of  the  models  in  MY  2017  meet  the 
PM  phase-in  requirement  of  20  percent 
in  the  first  year.  Because  it  represented 
50  percent  of  the  manufacturer’s  sales, 
this  model  would  then  also  meet  the 
requirements  for  MY  2018  (20  percent) 
and  MY  2019  (40  percent).  To  meet  the 
MY  2020  requirement  of  70  percent  of 
sales,  however,  the  manufacturer  would 
need  to  introduce  the  second  Tier  3 
vehicle  that  year.  Thus  the  manufacturer 


would  have  introduced  100  percent  of 
its  Tier  3  models  one  year  earlier  than 
would  have  been  required  of  a 
manufacturer  that  was  able  to  delay  the 
final  30  percent  of  its  fleet  until  MY 
2021  (by  distributing  its  their  models 
over  the  entire  pha.se-in  period). 

To  provide  for  more  equal  application 
of  this  benefit  among  all  manufacturers 
in  the  early  years  of  the  program,  we  are 
proposing  an  optional  “indexed”  PM 
phase-in  schedule  that  could  be  used  by 
a  manufacturer  to  meet  its  PM  percent 
phase-in  requirements.  A  manufacturer 
that  exceeded  the  phase-in  requirements 
in  any  given  year  would  be  allowed  to, 
in  effect,  offset  some  of  the  phase-in 
requirements  in  a  later  model  year.  The 
optional  pha.se-in  schedule  would  be 
acceptable  if  it  pas.ses  a  mathematical 
test.  The  mathematical  test  is  designed 
to  provide  manufacturers  a  benefit  from 
certifying  to  the  standards  at  higher 
volumes  than  obligated  to  under  the 
normal  phase-in  .schedule,  while 
ensuring  that  significant  numbers  of 
vehicles  are  meeting  the  new  Tier  3 
requirements  during  each  year  of  the 
optional  phase-in  .schedule.  In  this 
approach,  manufacturers  would  weight 
the  earlier  years  by  multiplying  their 
percent  phase-in  by  the  number  of  years 


prior  to  MY  2022  (i.e.,  the  second  year 
of  the  100  percent  pha.se-in 
requirement). 

The  proposed  mathematical  equation 
for  applying  the  optional  PM  phase-in  is 
as  follows: 

(5  X  APP2017)  +  (4  X  APP2018)  +  (3  x 
APP2019)  +  (2  X  APP2020)  +  (1  x 
APP2021)  >.540, 

where  APP  is  the  anticipated  phase-in 
percentage  for  the  referenced  model 
year. 

The  sum  of  the  calculation  would 
need  to  be  greater  than  or  equal  to  540, 
which  is  the  result  when  the  optional 
phase-in  equation  is  applied  to  the 
primary  percent  phase-in  schedule  (i.e., 
5  X  20%  +  4  X  20%  +  3  X  40%  +  2  X 
70%  1  X  100%  =  540). 

Applying  the  proposed  optional  PM 
phase-in  equation  to  the  hypothetical 
manufacturer  in  the  example  above,  the 
manufacturer  could  po.stpone  its  model 
introductions  by  one  year  each,  to  MY 
2018  and  MY  2021.  Its  calculation 
would  be  (5  x  0%  +  4  x  50%  +  3  x  50% 

+  2  X  50%  -t-  1  X  100%  =  550,  and  thus 
the  phase-in  would  be  acceptable. 

EPA  requests  comment  on  the 
proposed  PM  phase-in  .schedules. 


\ 
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h.  In-Use  Standards 

i.  NMOG+NOx 

The  proposed  Tier  3  emission 
standards  would  require  a  substantial 
migration  of  emission  control 
technology  historically  used  only  on  a 
small  percent  of  the  fleet  and  typically 
limited  to  smaller  vehicles  and  engines. 
While  we  believe  that  these 
technologies  can  generally  be  used  on 
any  vehicle  and  are  applicable  to  the 
entire  fleet,  manufacturers  have  less 
experience  with  the  in-use  performance 
of  these  technologies  across  the  fleet. 

For  example,  technologies  that 
accelerate  catalyst  warm-up  such  as 
catalyst  location  close  to  the  engine 
exhaust  ports  and  other  advanced 
thermal  management  approaches  would 
be  new  to  certain  vehicle  types, 
particularly  larger  vehicles  (i.e.,  LDT3/ 
4s),  which  have  historically  not  relied 
on  these  technologies  to  meet  emission 
standards. 

To  help  manufacturers  address  the 
lack  of  in-iise  experience  and  associated 
challenges  with  the  expanded 
introduction  of  these  technologies 
particularly  in  the  larger  vehicles,  we 
are  proposing  temporarily-relaxed  in- 
use  NMOG+NOx  standards  that  would 
apply  to  all  vehicles  certified  to  Bins  70 
and  cleaner  as  Interim  or  Final  Tier  3 
vehicles.  The  in-use  standards  would 
apply  during  the  entire  percent  phase- 
in  period  (i.e.,  through  MY  2021).  The 
proposed  in-use  standards  would  be  40 
percent  less  stringent  than  the 
certification  standards,  providing  a 
significant  but  reasonably  temporary 
cushion  for  the  uncertainties  associated 
with  new  technologies  (or  new 
applications  of  existing  technologies) 
over  the  life  of  the  vehicle. 

The  proposed  in-use  NMOG+NOx 
standards  are  shown  in  Table  IV-12. 

Table  IV-12— Proposed  FTP  In-Use 
Standards  for  Light  Duty  Vehi¬ 
cles  AND  MDPVs 

[mg/mi] 


Bin 

NMOG+NOx 

(mg/mi) 

Bin  160  . 

160 

Bin  125  . 

125 

Bin  70  . 

98 

Bin  50  . 

70 

Bin  30  . 

42 

Bin  20  . 

28 

ii.  PM 

As  with  the  proposed  NMOG+NOx 
standards,  the  introduction  of  new 
emission  control  technologies  or  new 
applications  of  existing  technologies 
(e.g.,  GDI,  turbocharging,  downsized 


engines)  would  create  significant 
uncertainties  for  manufacturers  about 
in-use  performance  over  the  vehicle’s 
useful  life.  We  are  proposing  a 
temporary  in-use  FTP  standard  for  PM 
of  6  mg/mi  for  all  light  duty  vehicles 
and  MDPVs  certified  to  the  Tier  3  full 
useful  life  3  mg/mi  standard.  Since  the 
Tier  3  PM  standard  has  a  percent  phase- 
in  schedule  spread  over  several  years, 
starting  in  2017  with  full  phase-in 
completed  in  2022,  we  are  proposing 
that  the  in-use  standard  apply'to  all 
vehicles  certified  to  the  new  PM 
standards  during  the  entire  percent 
phase-in  period  (i.e.,  through  MY  2021). 

We  are  also  proposing  temporarily- 
relaxed  in-use  US06  PM  standards.  We 
propose  in-use  standards  5  mg/mi  less 
stringent  than  the  certification 
standards,  or  15  mg/mi  for  all  light  duty 
vehicles  up  to  and  including  6,000  lbs 
GVWR  and  25  mg/mi  for  all  light  duty 
vehicles  and  light-duty  trucks  over 
6,000  lbs  GVWR  and  MDPVs.  Consistent 
with  the  FTP  in-use  standards,  these  in- 
use  standards  would  apply  to  all 
vehicles  certified  to  the  new  PM 
standards  during  the  entire  percent 
phase-in  period  (i.e.,  through  MY  2021). 

EPA  requests  comment  on  the 
proposed  in-use  standards. 

i.  FFVs 

Because  of  the  physical  and  chemical 
differences  in  how  emissions  are 
generated  and  controlled  between 
vehicles  operating  on  gasoline  and 
ethanol,  manufacturers  of  vehicles 
designed  for  high-percentage  blends  of 
ethanol  (usually  called  Flexible  Fuel 
Vehicles,  or  FFVs)  may  face  unique 
compliance  challenges  under  the 
proposed  Tier  3  program.  Historically, 
under  the  Tier  2  program,  FFVs  have 
only  been  required  to  meet  all  Tier  2 
emission  standards  while  operating  on 
gasoline;  when  operating  on  the 
alternative  fuel  (generally  this  means  a 
blend  that  is  nominally  85  percent 
ethanol,  or  E85),  they  have  only  been 
required  to  meet  the  FTP  emission 
standards. 

However,  E85  use  may  rise 
considerably  in  the  future  as  ethanol  use 
increases  in  response  to  the  Renewable 
Fuels  Standards  (RFS).  Thus,  it  is 
increasingly  important  that  FFVs 
maintain  their  emission  performance 
when  operating  on  E85  across  different 
operating  conditions. 

We  believe  that  at  standard  test 
conditions,  requiring  manufacturers  to 
meet  the  Tier  3  standards  on  any  blend 
of  gasoline  and  ethanol  would  not  add 
technological  feasibility  concerns 
beyond  compliance  on  gasoline  alone 
(or  low-level  blends  like  ElO  or  El5). 

We  are  thus  proposing  that  in  addition 


to  complying  with  the  Tier  3 
requirements  when  operating  on 
gasoline,  FFVs  also  comply  with  both 
the  FTP  and  the  SFTP  emission 
standards  when  operating  on  E85.  This 
would  include  the  requirement  to  meet 
emission  standards  for  both  gasoline 
and  E85  for  the  FTP,  highway  test,  and 
SFTP  emission  standards  at  standard 
test  temperatures  (i.e.,  68  °F  to  86  °F). 
Since  FFVs  can  operate  on  any  blend  of 
gasoline  and  ethanol  (up  to  a  nominal 
85  percent  ethanol),  the  emission 
requirements  apply  to  operation  at  all 
levels  of  the  alternative  fuel  that  can  be 
achieved  with  commercially  available 
fuels.  However,  for  emission 
compliance  demonstration  purposes,  we 
will  continue  to  test  on  gasoline  and  the 
highest  available  level  ethanol. 

EPA  welcomes  comment  on  this 
proposed  approach  to  FFV  compliance. 

j.  Credit  for  Direct  Ozone  Reduction 
(DOR)  Technology 

Since  the  late  1990s,  technologies 
have  been  commercialized  with  which 
vehicles  can  remove  ozone  from  the  air 
that  flows  over  the  vehicle’s  coolant 
radiator.  In  such  direct  ozone  reduction 
(DOR)  technology,  a  catalytic  coating  on 
the  radiator  is  designed  to  convert 
ambient  ozone  into  gaseous  oxygen, 
addressing  the  air  quality  concerns 
about  ozone.  Detailed  technical  analyses 
for  the  California  LEV  II  and  the  federal 
Tier  2  programs  showed  that  when 
properly  designed  these  systems  can 
remove  sufficient  ozone  from  the  air  to 
be  equivalent  to  a  quantifiable  reduction 
in  tailpipe  NMOG  emissions.  In  the 
earlier  programs,  both  California  and 
EPA  provided  methodologie-s* through 
which  a  manufacturer  could 
demonstrate  the  capability  and 
effectiveness  of  the  ozone-reducing 
technology  and  be  granted  an  NMOG 
credit.  A  small  number  of  vehicle 
models  with  DOR  applications  received 
credit  under  the  LEV  II  program;  no 
manufacturer  formally  applied  for 
credits  under  the  federal  Tier  2  program. 

Some  manufacturers  have  expressed 
an  interest  in  the  continued  availability 
of  a  DOR  credit  as  a  part  of  their 
potential  LEV  III  and  Tier  3  compliance 
strategies.  EPA  believes- that  when  a 
DOR  system  is  shown  to  be  effective  in 
reducing  ozone,  a  credit  toward  Tier  3 
compliance  is  warranted.  We  propose 
that  manufacturers  following  the 
California  methodology  for 
demonstrating  effectivteness  and 
calculating  a  appropriate  credit  for  a 
DOR  system  be  granted  a  specific  credit 
toward  the  NMOG  portion  of  the 
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NMOG+NOx  standard. 265  As  with  the 
California  program,  such  a  credit  could 
not  exceed  5  mg/mi  NMOG.  We  invite 
comment  on  the  appropriateness  of  this 
proposed  DOR  credit  approach, 
including  the  application  of  the 
California  methodology  to  the  federal 
Tier  3  program. 

k.  Credit  for  Adopting  a  150,000-Mile 
Emissions  Warranty 

Under  the  Tier  3  standards  proposed 
above  manufacturers  would  be  expected 
to  design  their  emission  control  systems 
to  continue  to  operate  effectively  for  a 
useful  life  of  150,000  miles  (120,000 
miles  for  some  smaller  vehicles). 
However,  as  with  the  current  Tier  2 
program,  manufacturers  are  only 
required  to  replace  failed  emission 
control  components  or  systems  on 
customers’  vehicles  for  a  limited  time 
period,  specified  in  the  Clean  Air  Act 
(80,000  miles/8  years  for  key  emission 
control  components).  EPA  believes  that 
voluntary  extension  of  this  warranty 
obligation  by  manufacturers  would 
provide  additional  emission  reductions 
by  helping  ensure  that  controls  continue 
to  operate  effectively  in  actual  operation 
through  the  full  life  of  the  vehicle. 

We  propose  that  a  manufacturer 
providing  its  customers  with  a  robust 
emission  control  system  warranty  of  15 
years  or  150,000  miles  be  eligible  for  a 
modest  credit  of  5  mg/mi 
NMOG+NOx.^®®  Because  of  the 
significant  liability  that  manufacturers 
would  be  accepting,  we  do  not  expect 
that  the  use  of  this  credit  opportunity 
would  be  widespread.  However,  based 
on  our  modeling  of  the  expected 
deterioration  of  the  emissions  of  future 
Tier  3  vehicles  absent  repair/ 
replacement  of  failed  emission  controls, 
we  anticipate  that  the  value  to  the 
environment  of  long  emissions 
warranties  in  terms  of  reduced  real- 
world  emissions  would  significantly 
exceed  the  5  mg/mi  NMOG-t-NOx 

credit. 267 

We  propose  to  use  the  same  criteria 
for  approving  such  a  credit  as  does  the 
parallel  California  program.268  Thus,  in 
addition  to  committing  to  customers 
that  failing  emission  controls  would  be 
•repaired  or  replaced  for  15  years/ 
150,000  miles,  manufacturers  would 
also  need  to  accept  the  liability  that  in 


265  is  incorporating  the  CARB  DOR 
methodology  by  reference. 

266  Manufacturers  choosing  to  comply  with  the 
standards  for  a  120,000  mile  useful  life  for  their 
LDVs  and  LDTls  would  not  be  eligible  for  this 
extended  warranty  credit  for  those  vehicles. 

267  Beardsley,  M,  et  al.  (2013,  February).  Updates 
to  MOVES  for  the  Tier  3  NPRM.  Memorandum  to 
the  docket. 

268  Ep/v  is  incorporating  the  CARB  extended 
emission  warranty  provisions  by  reference. 


the  event  that  a  specific  emissions 
control  device  failed  on  greater  than  4 
percent  of  a  vehicle  model’s  production, 
they  would  recall  the  entire  production 
of  that  model  for  repair.  EPA  requests 
comment  on  this  optional  credit 
opportunity. 

1.  Averaging,  Banking,  and  Trading  of 
Credits 

An  averaging,  banking,  and  trading 
(ABT)  program  was  established  in  the 
Tier  2f)rogram  to  provide  for  credits  to 
be  generated  by  certifying  vehicles  that 
perform  better  than  the  standards,  for 
those  credits  to  be  used  to  offset 
vehicles  that  perform  worse  than  the 
standards,  and  for  credits  to  be  banked 
for  later  use  or  traded  to  other 
manufacturers.  The  ABT  program  is 
largely  unchanged  by  this  Tier  3 
proposal.  In  some  cases,  especially 
during  the  transitional  years,  there 
would  be  specific  restrictions  on  the 
generation  of  credits,  as  described 
above.  Also,  we  are  proposing  that  Tier 
3  credits  expire  after  5  years,  consistent 
with  the  LEV  II  and  LEV  HI  programs 
and  similar  to  the  basic  credit  carry¬ 
forward  provisions  in  the  recent  light- 
duty  and  heavy-duty  greenhouse  gas 
rules.  We  invite  comment  on  the  ABT 
program  in  general,  and  specific 
comment  on  a  longer  Tier  3  credit  life, 
including  any  flexibilities  that  this  may 
provide  and  any  implications  for  record 
retention  requirements  by 
manufacturers. 

m.  Tier  3  Transitional  Emissions  Bins 

In  discussions  with  manufacturers, 
EPA  has  become  aware  that  some 
vehicles  may  continue  to  be  produced 
as  late  as  MY  2019  that  could  be 
certified  to  Tier  2  Bin  3  or  Bin  4 
standards.  In  order  to  provide 
manufacturers  flexibility  in  meeting  the 
fleet  average  .standards  and  thus  to 
further  facilitate  the  transition  from  Tier 
2  to  Tier  3,  we  will  allow  manufacturers 
to  certify  to  the  combined  NMOG-hNOx 
levels  of  these  bins  through  MY  2019. 
Two  proposed  transitional  Tier  3  bins. 
Bin  110  and  Bin  85,  would  have 
NMOG-fNOx  standards  on  the  FTP  of 
110  mg/mi  and  85  mg/mi,  respectively 
(i.e.,  the  sum  of  the  NMOG  and  NOx 
values  from  the  Tier  2  bins);  the 
associated  FTP  standards  for  CO,  PM, 
and  HCHO  corresponding  to  these  bins 
would  be  identical  to  those  for  vehicles 
certified  to  the  proposed  Tier  3  Bin  125. 
Tier  3  SFTP  standards  would  apply  to 
these  vehicles,  and  these  vehicles  would 
be  included  in  the  Tier  3  p.m.  percent 
phase-in  calculations. 


n.  Compliance  Demonstration 

In  general,  we  are  proposing  that 
manufacturers  demonstrate  compliance 
with  the  proposed  Tier  3  light-duty 
vehicle  emission  standards  in  a  very 
similar  manner  to  current  Tier  2  vehicle 
compliance  (see  §  86.1860  of  the 
proposed  regulatory  language). 

However,  we  propose  for  Tier  3  that 
manufacturers  calculate  their 
compliance  with  the  fleet  average 
standards  and  percent  phase-in 
standards  based  on  annual  nationwide 
sales,  including  sales  in  California  and 
Clean  Air  Act  Section  177  states.  We 
believe  that  this  approach  represents 
another  step  toward  achieving  the  goal 
of  an  effectively  nationwide  program  as 
early  as  possible,  which  has  been  a  basic 
principle  in  EPA’s  development  of  this 
proposed  program  and  broadly 
supported  by  vehicle  manufacturers.  We 
also  believe  that  basing  compliance  on 
nationwide  .sales  may  reduce  the  need 
for  manufacturers  to  project  future  sales 
and  track  past  years’  sales  in  a 
disaggregated  way.  Bec;ause  the 
proposed  Tier  3  provisions  will  become 
increasingly  consistent  with  LEV  III 
provisions  as  the  Tier  3  program  phases 
in,  we  believe  that  any  disproportionate 
impacts  of  different  mixes  of  vehicles  in 
different  states  are  unlikely  to  occur.  We 
seek  comment  on  this  approach  to 
compliance  demonstration. 

This  proposed  nationwide 
compliance  calculation  approach  would 
apply  to  vehicles  as  they  become  subject 
to  the  Tier  3  provisions,  either  the 
declining  fleet-average  NMOG-hNOx 
curves  or  the  percent  phase-in  PM 
standards.  Were  any  manufacturer  to 
choose  to  use  the  alternative  FTP  and 
SFTP  phase-ins,  which  are  not  a  part  of 
the  LEV  III  program,  the  manufacturer 
would  not  include  sales  in  California  or 
in  the  Section  177  states  in  its 
compliance  calculations. 269 

B.  Tailpipe  Emissions  Standards  for 
Heavy-Duty  Vehicles 

1.  Overview 

We  are  proposing  Tier  3  exhaust 
emissions  standards  for  heavy-duty 
vehicles  (HDVs)  between  8,501  and 
14,000  lbs  GVWR  that  are  certified  to 
gram  per  mile  standards  on  a  chassis 
dynamometer.  Vehicles  in  this  GVWR 
range  are  often  referred  to  as  Class  2b 
(8,501-10,000  lbs)  and  Class  3  (10,001- 
14,000  lbs)  vehicles,  and  are  typically 


269  (f  EPji^  ultimately  decided  to  continue  the 
disaggregated  approach  to  fleet  compliance 
calculations,  we  could  potentially  base  compliance 
with  the  proposed  Tier  3  emission  requirements  on 
U.S.  sales  (i.e.,  sales  in  non-California  and  non- 
Section  177  states). 
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full-size  pickup  trucks  and  work  vans 
certified  as  complete  vehicles. Most 
are  built  b>^companies  with  even  larger 
light-duty  truck  markets,  and  as  such 
they  frequently  share  major  design 
characteristics  and  potential  emissions 
control  technologies  with  their  LDT 
counterparts.  However,  in  contrast  to 
the  largely  gasoline-fueled  LDT  fleet, 
roughly  half  of  the  HD  pickup  and  van 
fleet  in  the  U.S.  is  diesel-fueled,  which 
is  a  consideration  in  setting  emissions 
standards,  as  diesel  engine  emissions 
and  control  strategies  differ  from  those 
of  gasoline  engines. 

Manufacturers  of  diesel-fueled 
complete  HDVs  have  the  option  under 
existing  EPA  regulations  to  satisfy  EPA 
criteria  emissions  requirements  fof  these 
vehicles  by  using  engines  certified 
through  engine  dynamometer  testing, 
but  for  the  most  part  have  chosen  to 
certify  whole  vehicles  on  the  chassis 
test.  We  are  proposing  to  codify  this 
common  practice  and  require  that 
diesel-fueled  Class  2b  and  3  complete 
Tier  3  vehicles,  like  their  gasoline- 
fueled  counterparts,  be  certified  to  the 
Tier  3  standards  on  the  chassis  test.  The 
current  prohibition  in  40  CFR  86.1863- 
07(d)  on  averaging,  banking,  and  trading 
(ABT)  credit  generation  and  use  by 
chassis-certified  diesel  HDVs  would  be 
replaced  by  the  proposed  fleetwide 
averaging  program.  We  are  not 
proposing  changes  to  the  heavy-duty 
engine  certification  requirements  at  this 
time. 

Manufacturers  of  incomplete  HDVs 
that  are  sold  to  secondary  manufacturers 
for  subsequent  completion  (less  than  10 
percent  of  the  Class  2b  and  3  U.S. 
market)  are  also  allowed  under  existing 
EPA  regulations  to  certify  via  either  the 
chassis  or  engine  test,  and  those  who 
choose  to  chassis-certify  in  the  future 
would  be  subject  to  Tier  3  requirements. 
We  are  not  proposing  to  mandate 
chassis  certification  of  incomplete  Class 
2b  and  3  vehicles,  but  we  note  that 
California’s  LEV  III  program  does 
include  such  a  requirement  for  Class  2b 
and  we  request  comment  on  doing  the 
same  in  the  federal  program.  We  further 
note  that  MDPVs  are  classified  as  HDVs 
under  the  Clean  Air  Act  but,  as  in  our 
current  Tier  2  program,  would  be 
covered  as  part  of  our  Tier  3  light-duty 
program  discussed  in  Section  IV.A,  and 
not  in  the  proposed  program  described 
here. 

The  key  elements  of  the  proposed  Tier 
3  program  for  HDVs  parallel  those 
proposed  for  passenger  cars  and  LDTs, 
with  adjustments  in' standards  levels. 


^^•’40  CFR  86.1803-01  defines  HDVs  to  also 
include  motor  vehicles  at  or  below  8,500  lbs  GVWR 
that  have  a  vehicle  curb  weight  of  more  than  6,000 


emissions  test  requirements,  and 
implementation  schedules,  appropriate 
to  this  sector.  These  key  elements 
include  a  combined  NMOG+NOx 
declining  fleet  average  standard 
beginning  in  2018  and  reaching  the 
final,  fully  phased-in  level  in  2022, 
creation  of  a  bin  structure  for  standards, 
new  stringent  PM  standards  phasing  in 
on  a  separate  schedule,  changes  to  the 
test  fuel  for  gasoline-  and  ethanol-fueled 
vehicles,  extension  of  the  regulatory 
useful  life  to  150,000  miles,  and  a  new 
requirement  to  meet  standards  over  the 
SFTP  that  would  address  real-world 
driving  modes  not  well-represented  by 
the  FTP  cycle  alone.  We  believe  that 
other  requirements  already  in  place  for 
HDV  testing  and  compliance  remain 
appropriate.  In  particular,  we  believe 
the  current  HDV  certification 
requirement  to  test  at  the  adjusted 
loaded  vehicle  weight  (ALVW),  equal  to 
vehicle  curb  weight  plus  one-half  the 
payload  weight,  is  more  appropriate  for 
these  heavy-duty  work  trucks  and  vans 
than  the  LDT  requirement  to  test  at  curb 
weight  plus  300  lbs.  These  differences 
from  light-duty  requirements  also  factor 
into  the  evaluation  of  potential  control 
technologies  and  subsequent  choice  of 
standards  levels,  as  discussed  below. 

As  with  the  proposed  light-duty  Tier 
3  program,  we  are  putting  strong 
emphasis  on  coordinating  this  HDV  Tier 
3  proposal  with  California’s  LEV  III 
program  for  Class  2b  and  3  vehicles, 
referred  to  in  LEV  III  as  medium-duty 
vehicles  (MDVs).  The  goal  is  to  create  a 
coordinated  “national  program”  in 
which  California  would  accept 
compliance  with  Tier  3  standards  as 
sufficient  to  also  satisfy  LEV  III 
requirements,  thus  allowing 
manufacturers  to  comply  nationwide  by 
marketing  a  single  vehicle  fleet.  With 
this  goal  in  mind,  we  discuss  the 
relationship  of  the  proposed  HDV  Tier 
3  program  provisions  to  LEV  III 
throughout  this  section.  As  part  of  this 
effort,  we  are  proposing  that 
manufacturers  of  Tier  3  HDVs  calculate 
compliance  with  the  fleet  average 
standards  and  percent  phase-in 
standards  discussed  in  this  section 
based  on  annual  nationwide  sales, 
including  sales  in  California  and  Clean 
Air  Act  Section  177  states.  This  would 
help  to  create  an  effectively  nationwide 
program,  which  has  been  a  basic 
principle  in  EPA’s  development  of  this 
proposed  program  and  broadly 
supported  by  vehicle  manufacturers.  If 
this  proposed  approach  to  HDV  fleet 
compliance  calculations  is  not  adopted. 


lbs  or  a  basic  vehicle  frontal  area  in  excess  of  45 
square  feet,  and  we  are  proposing  that  these 
vehicles  also  would  be  subject  to  the  standards  and 


EPA  could  base  compliance  with  the 
proposed  Tier  3  requirements  on  U.S. 
sales  outside  of  California  and  the 
Section  177  states. 

Furthermore,  in  2011  EPA  and 
NHTSA  set  first-ever  standards  for 
GHGs  and  fuel  consumption  from  HD 
pickups  and  vans  (as  well  as  other 
heavy-duty  vehicles  and  engines).  These 
standards  phase  in  over  2014-2018,  so 
in  developing  the  Tier  3  HDV  proposal 
we  have  carefully  taken  this  new 
program  into  account  to  maximize  the 
coordination  between  the  two 
complementary  heavy-duty  regulatory 
programs  and  avoid  inconsistencies. 

2.  HDV  Exhaust  Emissions  Standards 
a.  Bin  Standards 

We  are  proposing  that  manufacturers 
certify  HDVs  to  Tier  3  requirements  by 
having  them  meet  the  standards  for  one 
of  the  bins  listed  in  Table  IV-13. 
Manufacturers  would  choose  bins  for 
their  vehicles  based  on  their  product 
plans  and  corporate  strategy  for 
compliance  with  the  fleet  average 
standards  discussed  in  Section  IV.A.2.b, 
and  once  a  vehicle’s  bin  is  designated, 
those  bin  standards  apply  throughout  its 
useful  life.  Because  the  fleet  average 
standards  become  more  stringent  over 
time,  the  bin  mix  would  gradually  shift 
from  higher  to  lower  bins.  As  in  the 
past,  we  are  proposing  numerically 
higher  standards  levels  for  Class  3 
vehicles  than  for  Class  2b  vehicles, 
reflective  of  the  added  challenge  in 
reducing  per-mile  emissions  from  large 
work  trucks  designed  to  carry  and  tow 
heavier  loads.  Also,  the  proposed 
standards  levels  for  both  Class  2b  and 
Class  3  HDVs  are  significantly  higher 
than  those  being  proposed  for  light-duty 
trucks  due  to  marked  differences  in 
vehicle  size  and  capability,  and  to  our 
requirement  to  test  HDVs  in  a  loaded 
condition  (at  ALVW).  By  conducting 
emissions  testing  with  loaded  vehicles, 
the  heavy-duty  program  ensures  that 
emissions  controls  are  effective  when 
these  vehicles  are  performing  their  core 
function:  hauling  heavy  loads.  This  is  a 
key  difference  between  the  heavy-duty 
and  light-duty  truck  programs.  The 
proposed  bin  structure  and  standards 
levels  are  consistent  with  those  in  the 
LEV  III  program.  We  request  comment 
on  the  usefulness  of  creating  additional 
bins  between  Bin  0  and  the  next  lowest 
bin  in  each  vehicle  class,  as  a  means  of 
encouraging  clean  technologies  and 
adding  flexibility. 


other  provisions  applicable  to  Class  2b  vehicles 
discussed  in  this  section. 
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Table  IV-l  3— Proposed  FTP  Standards  for  HDVs 


NMOG+NOx 

NMOG 

NOx 

PM  ! 

CO 

i  Formaldehyde 

}  (mg/mi) 

(mg/mi) 

(mg/mi) 

(mg/mi) 

(g/mi) 

i  (mg/mi) 

_ 1 _ 

Class  2b  (8,501-10,000  lbs  GVWR) 


Bin  395  (interim)  . ; . 

195 

200 

8 

6  4  ^ 

Bin  340  (interim)  . 

140 

200 

8 

6  4 

Bin  250  . . . . 

250 

8 

6  4  1 

Bin  200  . 

200 

8 

4  2 

Bin  170 . 

170 

8 

42 

Bin  150 . 

150 

8 

3  2  1 

Bin  0 . 

0 

0 

0  1 

Class  3  (10,001-14,000  lbs  GVWR) 


Bin  630  (interim)  . 

Bin  570  (interim)  . 

Bin  400  . 

400 

270 

230 

200 

0 

230 

170 

400 

400 

10  1  7.3 

10  7.3 

10  7.3 

10  4.2 

10  4.2  1 

10  3.7 

0  0 

_ ^ _ L 

Bin  270  . 

Bin  230  . 

Bin  200  . 

Bin  0 . 

The  proposed  NMOG  and  NOx 
standards  for  the  highest  bins  in  each 
class  (Class  2b  Bin  395  and  Class  3  Bin 
630)  are  equal  to  the  current  non- 
methane  hydrocarbon  (NMHC)  and  NOx 
standards  that  took  full  effect  in  2009, 
as  well  as  to  equivalent  LEV  standards 
in  California’s  LEV  II  program.  These 
bins  are  intended  as  carryover  bins. 

That  is,  we  would  expect  them  to  be 
populated  with  vehicles  that  are 
designed  to  meet  the  current  standards, 
and  that  are  being  phased  out  as  new 
lower-emitting  vehicle  designs  phase  in 
to  satisfy  the  proposed  Tier  3  fleet 
average  NMOG+NOx  standard.  We  also 
consider  the  next  highest  bins  (Class  2b 
Bin  340  and  Class  3  Bin  570)  to  be 
carryover  bins,  because  they  likewise 
can  be  readily  achieved  by  vehicles 
designed  for  today’s  EPA  and  California 
LEV  II  emissions  programs.  As  the 
2018-2022  phase-in  progresses,  it 
would  become  increasingly  difficult  to 
produce  vehicles  in  these  bins  and  still 
meet  the  fleet  average  standard. 
Therefore  vehicles  in  these  bins  (as  well 
as  some  others  not  yet  designed  to  meet 
Tier  3  PM  standards  described  in 
Section  IV.B.2.d)  would  be  considered 
“interim  Tier  3’’  vehicles,  and  the  bins 
themselves  would  be  considered 
“interim  bins.” 

To  facilitate  their  use  in  this  carryover 
function,  we  are  proposing  that  the 
interim  bins  not  include  SFTP 
requirements,  longer  useful  life 
requirfements,  or  requirements  to 
conduct  exhaust  emissions  testing  with 
the  proposed  new  gasoline  test  fuel 
discussed  in  Section  IV.D,  although 
testing  on  this  fuel  would  be  allowed. 
For  gasoline-fueled  HDVs  in  all  other 
bins,  we  are  proposing  that  exhaust 


emissions  testing  be  conducted  with  the 
new  test  fuel.  (See  Section  IV.D. 5  for 
discussion  of  our  request  fox  comment 
on  extending  this  requirement  to  testing 
of  gasoline-fueled  heavy-duty  engines  as 
well.)  In  the  context  of  these  proposed 
accommodations  for  the  interim  bins, 
we  propose  two  additional  measures  to 
help  ensure  these  bins  are  focused  on 
their  functiop  of  helping  manufacturers 
transition  to  Final  Tier  3  vehicles.  First, 
we  propose  that  the  interim  bins  be 
available  only  in  the  phase-in  years  of 
the  program,  that  is,  through  MY  2021, 
as  is  appropriate  to  their  interim  status. 

Second,  we  are  proposing  that 
vehicles  in  the  interim  bins  meet 
separate  NMOG  and  NOx  standards,  as 
indicated  in  Table  IV-l 3,  rather  than 
combined  NMOG+NOx  standards.  This 
proposed  provision  is  intended  to  keep 
a  manufacturer  from  redesigning  or 
recalibrating  a  vehicle  design  under 
combined  NMOG+NOx  Tier  3  standards 
for  such  purposes  as  reducing  fuel 
consumption,  through  means  that  result 
in  higher  NOx  or  NMOG  emissions  than 
exhibited  by  today’s  vehicles,  contrary 
to  the  intended  carryover  function  of  the 
interim  bins.  We  note  that  other,  more 
stringent,  proposed  bins  also  carry  this 
potential  but  to  a  lesser  degree,  and  we 
feel  their  relatively  low  NMOG+NOx 
standards  levels  sufficiently  mitigate 
this  concern,  whereas  the  interim  bins 
have  the  potential  to  allow  a  doubling 
of  emissions  or  more.  We  request 
comment  on  this  issue  and  the  proposed 
approach  to  addressing  it. 

b.  Fleet  Average  NMOG+NOx  Standards 

As  in  the  light-duty  program,  a  key 
element  of  the  Tier  3  program  is  a  fleet 
average  NMOG+NOx  standard  that 
becomes  more  stringent  in  successive 


model  years:  In  the  case  of  HDVs,  from 
2018  to  2022.  Each  HDV  sold  by  a 
manufacturer  in  each  model  year 
contributes  to  this  fleet  average  based  on 
the  mg/mi  NMOG+NOx  level  of  the  bin 
declared  for  it  by  the  manufacturer.  For 
the  interim  bins,  with  separate  NMOG 
and  NOx  standards,  the  NMOG+NOx 
level  is  the  simple  sum  of  the  NMOG 
and  NOx  standards.  Manufacturers  may 
also  earn  or  use  credits  for  fleet  average 
NMOG+NOx  levels  below  or  above  the 
standard  in  any  model  year,  as 
described  in  Section  IV.B.4.  We  are 
proposing  the  separate  Class  2b  and 
Class  3  fleet  average  standards  shown  in 
Table  IV-l  4,  though  a  manufacturer 
could  effectively  average  the  two  fleet 
classes  using  credits  (see  Section 
IV.B.4).  We  believe  this  split-curve 
approach  is  superior  to  a  single  HDV 
phase-in  because  it  recognizes  the 
different  Class  2b/Class  3  fleet  mixes 
among  manufacturers  and  the  different 
challenges  in  meeting  mg/mi  standards 
between  Class  2b  and  Class  3  vehicles, 
while  still  allowing  for  a  corporate 
compliance  strategy  based  on  a 
combined  HDV  fleet  through  the  use  of 
credits. 

The  proposed  fleet  average  standards 
are  consistent  with  those  set  for  the 
MDV  LEV  III  program  in  model  years 
2018  and  later.  Note  that  the  LEV  III 
program  also  sets  standards  for  model 
years  before  2018,  something  EPA  is  not 
requiring  due  to  lead  time 
considerations.  However,  we  are 
proposing  that  manufacturers  may 
voluntarily  meet  bin  and  fleet  average 
standards  in  model  years  2016  and  2017 
that  are  consistent  with  the  MDV  LEV 
III  standards,  for  the  purpose  of 
generating  credits  that  can  be  used  later 
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or  traded  to  others.  These  proposed 
voluntary  standards  are  shown  in  Table 
IV-14.  This  proposed  voluntary  opt-in 
program  serves  the  important  purpose  of 
furthering  consistency  between  the 
federal  and  California  programs,  such 
that  manufacturers  who  wish  to  can 
produce  a  single  vehicle  fleet  for  sale 
nationwide,  with  the  opportunity  for 
reciprocal  certification  in  affected 
model  years.  It  further  incentivizes 


pulling  ahead  of  Tier  3  technologies, 
with  resulting  environmental  benefits, 
by  providing  for  early  compliance 
credits  in  this  nationwide  fleet. 

Manufacturers  choosing  to  opt  into 
this  early  compliance  program  could 
start  in  either  model  year  2016  or  2017. 
They  would  have  to  meet  the  full 
complement  of  applicable  bin  standards 
and  requirements,  including  SFTP 
standards,  but  not  the  Tier  3  PM  FTP 


and  SFTP  standards  discussed  in 
Sections  lV.B.2.d  and  IV.B.3.a,  or  the 
evaporative  emissions  standards 
discussed  in  Section  IV.C,  because  these 
requirements  phase  in  on  a  later 
schedule.  We  are  also  requesting 
comment  on  extending  the  voluntary 
compliance  opportunity  to  the  2015 
model  year. 


Table  IV-14— Proposed  HDV  Fleet  Average  NMOG+NOx  Standards 

[mg/mi] 


Voluntary 

Required  program 

Model  Year . 

2016 

2017 

2018 

2019 

2020 

2021 

2022  and  later. 

Class  2b  . 

333  i 

310 

278 

[  253 

228 

203 

178. 

Class  3  . 

548 

508 

451 

400 

349 

298 

247. 

1 _ 

We  believe  that  offering  this  voluntary 
opt-in  would  benefit  the  environment, 
the  regulated  industry,  and  vehicle 
purchasers,  because  it  has  potential  to 
accomplish  early  emissions  reductions 
while  maintaining  the  goal  of  a  cost- 
effective,  nationwide  vehicle  program  in 
every  model  year  going  forward.  We 
request  comment  on  all  facets  of  this 
proposed  approach. 

Although  manufacturers  would  be 
allowed  to  meet  the  fleet  average 
NMOG+NOx  standard  through  whatever 
combination  of  bin-specific  vehicles 
they  choose,  it  is  instructive  to  note  that 
the  fully  phased  in  fleet  average 
standard  for  model  years  2022  and  later 
would  be  the  equivalent  of  a  Class  2b 
fleet  mix  of  90  percent  Bin  170  and  10 
percent  Bin  250  vehicles,  and  a  Class  3 
fleet  mix  of  90  percent  Bin  230  and  10 
percent  Bin  400  vehicles.  Therefore,  it  is 


appropriate  to  consider  Bin  170  Class  2b 
vehicles  and  Bin  230  Class  3  vehicles  to 
be  representative  of  Tier  3-compliant 
HDVs  in  the  long  term. 

The  Tier  3  program  we  are  proposing 
for  HDVs  would  result  in  substantial 
reductions  in  harmful  emissions  from 
this  large  fleet  of  work  trucks  and  vans, 
vehicles  that  are  typically  driven  over 
high  annual  miles  on  every  part  of  the 
nation’s  highway  and  urban  roadway 
system.  The  Final  Tier  3  standards 
levels  for  NMOG+NOx  and  PM  are  on 
the  order  of  60  percent  lower  than  the 
current  stringent  standards  that  took  full 
effect  three  years  ago. 

c.  Alternative  NMOG+NOx  Phase-In 

We  believe  that  the  program  described 
in  Sections  IV.B.2.a  and  b  above  would 
provide  manufacturers  with  a  flexible 
and  effective  compliance  path. 


However,  as  in  the  case  of  the  light-duty 
standards  discussed  above,  we  are 
proposing  to  provide  an  alternative 
compliance  path  that  would  be  available 
to  any  manufacturer  who  prefers  a 
stable  standard  and  four  full  years  of 
lead  time,  as  specified  in  the  Clean  Air 
Act. 271  This  alternative  approach  would 
be  equivalent  to  the  primary  approach 
that  is  based  on  NMOG+NOx  declining 
fleet  average  standards  and  would  apply 
during  the  program  phase-in  over  the 
2016-2022  nlodel  years,  with  the  first 
three  of  those  model  year  standards 
made  voluntary  and  set  at  levels  to  align 
with  the  California  LEVlll  program.  We 
are  proposing  an  alternative  phase-in 
structured  to  require  an  annually 
increasing  percent-of-sales  of  HDVs 
certified  to  the  fully  phased  in  178  mg/ 
mi  (Class  2b)  and  247  mg/mi  (Class  3) 
standards,  as  shown  in  Table  IV-15. 


Table  IV-15— Proposed  Percent-of-Sales  Alternative  NMOG+NOx  Phase-in 


1  Voluntary 

Required  program 

Model  Year . 

1 

1  2016 

2017  j 

2018 

j  2019 

2020 

2021 

2022  and  later. 

Class  2b  . 

1  29% 

39% 

54% 

i  65% 

77%  ! 

88% 

100%. 

Class  3  . 

L  21% 

32% 

I  47% 

1 _ 

1  60% 

i  73%  1 

1 _ 1 _ 

87% 

100%. 

Under  our  alternative  phase-in 
proposal,  the  availability  of  emissions 
averaging  makes  the  two  alternatives 
functionally  equivalent,  not  just  in  the 
annual  emissions  reductions  they 
achieve,  but  also  in  how  manufacturers 
may  design  their  mix  of  products  to 
meet  the  phase-in  standards.  Although 
we  are  proposing  to  make  the  alternative 
approach  available,  we  believe  that  the 
primary  approach — the  declining  fleet 


average  standard  discussed  above — is 
more  consistent  with  the  approach 
taken  in  California’s  LEV  III  program 
and  in  recent  GHG  reduction  rules. 

To  help  ensure  that  the  percent-of- 
sales  alternative  is  fully  equivalent  to 
the  primary  program  in  terms  of  fleet¬ 
wide  emissions  control  and  technology 
mix  choices,  we  are  proposing  that  it 
include  some  additional  provisions. 
First,  we  are  proposing  that  the  Tier  3 


vehicles  being  phased  in  under  the 
percent-of-sales  alternative,  in  addition 
to  meeting  the  fully  phased-in 
NMOG+NOx  FTP  standards,  must  also 
meet  all  other  FTP  and  (as  described 
below)  SFTP  standards  required  by  the 
primary  compliance  program.  These 
include  the  CO  and  formaldehyde  FTP 
standards  in  Table  lV-13,  the  150,000 
mile  (15  year)  useful  life  requirement, 
exhaust  emissions  testing  with  the  new 


2^1  For  vehicles  above  6,000  lbs  GVWR,  CAA 
section  202(a)(3)(C)  requires  EPA  to  provide 
manufacturers  with  a  minimum  of  4  years  of  lead 


time  before  mandatory  changes  to  any  standard 
applicable  to  HC,  NOx,  CO  or  PM  can  be 


implemented,  and  3  years  of  stability  between 
changes  to  any  such  standard. 
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test  fuel  for  gasoline-  and  ethanol-fueled 
vehicles  discussed  in  Section  IV.D,  and 
the  NMOG+NOx  and  CO  SFTP 
standards  in  Table  IV-16.  The  specific 
proposed  standards  are  those  for  the 
bins  in  these  tables  closest  to  the  fully 
phased-in  NMOG+NOx  standards:  Bin 
170  for  Class  2b  and  Bin  230  for  Class 
3.  (The  PM  and  evaporative  emissions 
standards  phase  in  on  separate 
schedules  under  both  alternatives,  as 
discussed  in  Sections  IV.B.2.d  and 
IV.C.) 

Second,  we  are  proposing  to  make  an 
ABT  program  available  for  the  percent- 
of-sales  alternative,  structured  like  the 
one  proposed  for  the  primary  option. 
This  would  involve  certifying  the 
vehicles  in  a  manufacturer’s  HDV  fleet 
to  the  bin  standards  in  Table  IV-13,  and 
demonstrating  compliance  with  the  fleet 
average  standards  for  the  primary 
program  in  each  model  year,  including 
through  the  use  of  ABT  credits  as  in  the 
primary  program.  We  are  proposing  to 
use  the  fleet  average  calculation  method 
for  purposes  of  ABT  because,  as 
explained  above,  we  have  determined 
that  making  this  demonstration  is 
equivalent  to  demonstrating  compliance 
with  the  percent-of-sales  requirement, 
and  we  see  no  value  in  complicating  the 
program  with  another  set  of 
calculations. 

However,  we  are  proposing  one 
difference  between  the  primary  and 
alternative  options  with  respect  to  ABT 
provisions.  Unlike  in  the  primary 
option,  manufacturers  would  not  have 
to  certify  all  vehicles  into  bins  in  order 
to  take  advantage  of  the  ABT  provisions 
under  the  percent-of-sales  alternative. 
Rather  they  could  choose  to  certify  any 
‘phase-out”  vehicles  (that  is,  those  not 
counting  toward  the  percent-of-sales 
phase-in)  to  the  pre-Tier  3  NMHC  and 
NOx  standards,  provided  these  vehicles 
do  not  have  family  emission  limits 
(FELs)  above  those  standards.  These 
non-Tier  3  vehicles  would  not  be 
subject  to  the  Tier  3  standards  or  other 
vehicle-specific  elements  of  the  Tier  3 
compliance  program.  For  the  purposes 
of  the  fleet  average  ABT  calculation,  the 
NMOG+NOx  levels  for  these  non-Tier  3 
vehicles  would  be  set  equal  to  the  sum 
of  the  NMOG  and  NOx  standards  for  the 
highest  bins:  395  mg/mi  for  Class  2b  and 
630  mg/mi  for  Class  3,  because  these 
standards  are  numerically  equal  to  the 
pre-Tier  3  NMHC  and  NOx  standards. 

d.  Phase-In  of  PM  Standards 

Consistent  with  the  light-duty  Tier  3 
proposal  discussed  in  Section  IV. A,  we 
are  proposing  to  phase  in  the  PM 
standards  for  HD  Vs  as  an  increasing 
percentage  of  a  manufacturer’s 
production  of  chassis-certified  HDVs 


(combined  Class  2b  and  3)  per  year.  The 
reasons  discussed  in  Section  IV.A  for 
this  phase-in  schedule  in  the  light-duty 
sector  also  apply  to  the  heavy-duty 
sector.  In  addition  to  concerns  regarding 
the  availability  and  required  upgrades  of 
test  facilities  used  for  both  light-duty 
and  heavy-duty  vehicle  testing, 
manufacturers  have  expressed 
uncertainty  about  PM  emissions  with 
new  engine  and  emissions  control 
technologies  entering  the  market  as  a 
result  of  new  GHG  standards.  Therefore 
we  are  proposing  the  same  phase-in 
schedule  as  proposed  for  the  light-duty 
sector  in  model  years  2018-2019-2020- 
2021:  20-40-70-100  percent, 
respectively.  This  would  apply  to  HDVs 
certified  under  either  NMOG+NOx 
phase-ih  alternative.  The  California  Air 
Resources  Board  is  phasing  in  the  LEV 
III  PM  standards  for  HDVs  on  the  same 
schedule,  except  that  LEVIII  would  also 
involve  a  10  percent  PM  phase-in  in  the 
2017  model  year,  and  we  ask  for 
comment  on  our  doing  so  as  well,  in  the ' 
context  of  the  voluntary  opt-in 
discussed  in  Section  IV.B.2.b.  The 
voluntary  NMOG+  NOx  and  PM 
standards  may  be  pursued  separately, 
with  no  requirement  that  they  be  met  on 
the  same  vehicles. 

For  manufacturers  choosing  the 
declining  fleet  average  NMOG+NOx 
compliance  path,  the  PM  phase-in 
requirement  for  HDVs  would  be 
completely  independent  of  the 
NMOG+NOx  phase-in.  As  a  result, 
vehicles  certified  to  any  of  the  bin 
standards  for  NMOG  and  NOx  need  not 
necessarily  meet  Tier  3  PM  standards 
before  the  2021  model  year.  Instead,  the 
current  0.02  g/mi  PM  standard  would’ 
apply  for  those  vehicles  not  yet  phased 
into  the  Tier  3  PM  standards.  We  are 
proposing  that  manufacturers  choosing 
the  percent-of-sales  phase-in  alternative 
for  NMOG+NOx  would  be  required  to 
meet  the  PM  phase-in  requirements 
with  only  those  vehicles  certified  to  the 
Tier  3  NMOG+NOx  standard,  except  in 
the  2018  and  earlier  model  years  when 
the  standards,  including  the  PM 
standards,  would  be  voluntary,  and  in 
the  2021  model  year  when  the  100 
percent  PM  phase-in  requirement 
exceeds  the  87-88  percent  NMOG+NOx 
phase-in  requirement. 

Consistent  with  the  approach  we  are 
proposing  for  the  light-duty  sector,  we 
would  consider  any  vehicle  under  either 
compliance  path  that  is  not  certified  to 
Tier  3  standards  for  PM,  NMOG,  and 
NOx  (as  well  as  the  other,  concomitant 
Tier  3  standards  and  requirements  such 
as  extended  useful  life),  an  ‘‘Interim 
Tier  3”  vehicle,  a  term  that  also  applies 
to  vehicles  certified  in  one  of  the 
interim  bins,  as  discussed  above. 


Note  that  compliance  with  Tier  3 
evaporative  emissions  requirements 
would  follow  a  separate  phase-in 
schedule  as  described  in  Section  IV.C, 
such  that  a  vehicle  in  an  exhaust 
emissions  family  that  the  manufacturer 
has  phased  into  the  new  useful  life  and 
test  fuel  requirements,  may  be  in  an 
evaporative  emissions  family  that  has 
not  yet  phased  these  in  for  evaporative 
emissions  testing. 

i.  Optional  PM  Phase-In 

The  proposed  percent-of-sales  phase- 
in  schedule  for  the  PM  standard, 
described  above,  would  allow 
manufacturers  with  multiple  vehicle 
models  to  determine  and  plan  the 
phase-in  of  those  models  based  on 
anticipated  volumes  of  each  vehicle 
model.  However,  manufacturers 
certifying  only  a  few  vehicle  models 
may  not  be  able  to^take  advantage  of  this 
schedule.  This  is  because,  in  order  to 
satisfy  the  pha.se-in  schedule 
percentages,  they  may  have  to  over¬ 
comply  with  the  required  percentages 
earlier  than  would  a  manufacturer  with 
many  vehicle  models  available  for  the 
phase-in. 

For  instance,  a  manufacturer  with 
only  two  models  that  each  equally 
accounted  for  50  percent  of  its  sales 
would  be  required  to  introduce  (at  least) 
one  of  the  models  in  MY  2018  to  meet 
the  phase-in  requirement  of  20  percent 
in  the  first  year.  At  the  50  percent  level, 
this  model  would  then  also  meet  the 
requirements  for  MY  2019  (40  percent). 
To  meet  the  MY  2020  requirement  of  70 
percent  of  sales,  however,  the 
manufacturer  would  need  to  introduce 
the  second  Tier  3  vehicle  that  year. 

Thus  the  manufacturer  would  have 
introduced  100  percent  of  its  Tier  3 
models  one  year  earlier  compared  to  a 
manufacturer  that  was  able  to  delay  the 
final  30  percent  of  its  fleet  until  MY 
2021  by  distributing  its  redesigned 
models  over  the  entire  phase-in  period. 

To  provide  for  more  equal  application 
of  this  benefit  among  all  manufacturers 
in  the  early  years  of  the  program,  we  are 
proposing  an  optional  “indexed”  phase- 
in  schedule  that  could  be  used  by  a 
manufacturer  to  meet  its  phase-in 
requirements.  A  manufacturer  that 
exceede'd  the  phase-in  requirements  in 
any  given  year  would  be  allowed  to,  in 
effect,  offset  some  of  the  phase-in 
requirements  in  a  later  model  year.  The 
optional  phase-in  schedule  would  be 
acceptable  if  it  passes  a  mathematical 
test.  The  mathematical  test  is  designed 
to  provide  manufacturers  a  benefit  from 
certifying  to  the  standards  at  higher 
volumes  than  obligated  to  under  the 
normal  phase-in  schedule,  while 
ensuring  that  significant  numbers  of 
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vehicles  are  meeting  the  new  Tier  3 
requirements  during  each  year  of  the 
optional  phase-in  schedule.  In  this 
approach,  manufacturers  would  weight 
the  earlier  years  by  multiplying  their 
percent  phase-in  by  the  number  of  years 
prior  to  MY  2022  (i.e.,  the  second  year 
of  the  100  percent  phase-in 
requirement). 

The  proposed  mathematical  equation 
for  applying  an  optional  phase-in  is  as 
follows: 

(4  X  APP2018)  -h  (3  X  APP2019)  +  (2  x 
APP2020)  +  (1  X  APP2021)  >  440, 
where  APP  is  the  anticipated  phase-in 
percentage  for  the  referenced  model 
year.  The  sum  of  the  calculation  would 
need  to  be  greater  than  or  equal  to  440, 
which  is  the  result  when  the  optional 
phase-in  equation  is  applied  to  the 
primary  percent  phase-in  schedule  (4  x 
20%  +  3  X  40%  +  2  X  70%  -i-  1  x  100% 

=  440).  EPA  requests  comment  on  this 
proposed  optional  phase-in  mechanism. 

e.  NMOG+NOx  and  NMOG  vs.  NMHC 

The  reasons  for  setting  combined 
NMOG+NOx  standards  outlined  in 
Section  IV.A.l.a  for  the  light-duty  sector 
apply  to  fiDVs  certified  in  the  non¬ 
interim  Tier  3  bins  as  well.  In  fact,  the 
combined  standard  is  especially 
appropriate  in  the  heavy-duty  sector 
with  comparable  sales  of  diesel  and 
gasoline-ftieled  vehicles,  because  it 
avoids  the  need  to  set  “lowest  common 
denominator”  standards  for  NMOG 
(likely  based  on  feasible  gasoline 
vehicle  technologies)  and  NOx  (likely 
based  on  feasible  diesel  vehicle 
technologies).  These  considerations  also 


apply  to  the  form  of  the  SFTP  standards, 
discussed  below. 

The  current  HDV  standards  that 
control  emissions  of  volatile  organic 
compounds  (VOCs),  adopted  in  a  2001 
final  rule,272  gje  in  the  form  of  NMHC. 
This  is  consistent  with  HD  engine 
standards  adopted  in  the  same  final 
rule,  but  contrasts  with  Tier  2  LDV/LDT 
standards  to  control  VOCs  that  are  in 
the  form  of  NMOG.  We  believe  it  is 
appropriate  to  transition  HD  Vs  to 
NMOG-based  standards,  and  further  to 
combined  NMOG+NOx  standards, 
consistent  with  the  light-duty  Tier  3 
proposal  and  light-  and  medium-duty 
LEV  III  program.  Further,  the 
introduction  of  oxygenated  test  fuels 
requires  an  NMOG  calculation  to 
properly  control  VOC  emissions  not 
properly  accounted  for  in  an  NMHC 
calculation.  This  would  improve 
consistency  with  the  LEV  III  program 
and  help  to  facilitate  a  single 
nationwide  vehicle  fleet.  We  do  not 
believe  that  this  change  would  add 
significant  cost  to  the  program  as 
manufacturers  are  already  capable  of 
and  experienced  in  making  NMOG 
determinations  at  their  test  facilities. 


3.  Supplemental  FTP  Standards  for 
HDVs 

Unlike  passenger  cars  and  light 
trucks,  HDVs  are  not  currently  subject  to 
SFTP  standards.  SFTP  standards  are 
intended  to  ensure  vehicles  have  robust 
emissions  control  over  a  wide  range  of 
real-world  driving  patterns  not  well- 


covered  by  the  FTP  drive  cycle.  Even 
though  HDVs  are  not  typically  driven  in 
the  same  way  as  passenger  cars  and 
LDTs,  especially  as  they  frequently 
carry  or  tow  heavy  loads,  we  believe 
some  substantial  portion  of  real  world 
heavy-duty  pickup  and  van  driving  is 
not  well-represented  on  the  FTP  cycle. 

The  goal  in  setting  the  SFTP 
standards  levels  is  not  to  force 
manufacturers  to  add  expensive  new 
control  hardware  for  off-FTP  cycle 
conditions,  but  rather  to  ensure  a  robust 
overall  control  program  that  precludes 
high  off-FTP  cycle  emissions  by  having 
vehicle  designers  consider  them  in  their 
choice  of  compliance  strategies.  High 
offrFTP  cycle  emissions,  even  if 
encountered  relatively  infrequently  in 
real-world  driving,  could  create  a 
substantial  inadequacy  in  the  Tier  3 
program,  which  aims  to  achieve  very 
low  overall  emissions  in  use.  The  SFTP^ 
provisions  would  also  help  make  the 
HDV  program  more  consistent  with  the 
HD  engine  program,  which  for  several 
years  has  included  “not-to-exceed” 
provisions  to  control  off-cycle 
emissions.  Therefore,  in  addition  to  the 
SFTP  provisions,  we  are  further  limiting 
enrichment  on  spark  ignition  engines  in 
all  areas  of  operation  unless  absolutely 
necessary. 

a.  SFTP  NMOG+NOx,  PM  and  CO 
Standards 

The  proposed  SFTP  standards  levels 
are  provided  in  Table  IV-16.  These  are 
consistent  with  those  in  the  LEV  III 
program. 


Table  IV-16— Proposed  SFTP  Standards  for  HDVs 


Vehicles  in  FTP  bins 

NMOG+NOx 

(mg/mi) 

PM 

(mg/mi) 

CO 

(g/mi) 

Class  2b  with  horsepower  (hp)/GVWR  < 

0.024  hp/lb» 

1 

FTP  Bins  200,  250,  340  . 

550 

7 

22.0 

FTP  Bins  150,  170  . . . 

350 

7 

12.0 

Class  2b 


FTP  Bins  200,  250,  340  . 

FTP  Bins  150,  170  . 

■ 

10 

_ ^ 

22.0 

12.0 

Class  3 

FTP  Bins  270,  400,  570  . 

7 

6.0 

FTP  Bins  200,  230  . 

7 

4.0 

«  These  standards  apply  for  vehicles  optionally  tested  using  emissions  from  only  the  highway  portion  of  the  US06  cycle. 


We  are  proposing  that  Tier  3  SFTP 
implementation  for  HDVs  be  linked 
directly  to  the  Tier  3  FTP  phase-in  and 
bins  for  these  vehicles.  That  is,  an  HDV 


certified  to  any  of  the  Tier  3  FTP  bin 
standards  must  meet  the  SFTP 
standards  for  that  bin  as  well.  However, 
because  the  FTP  PM  standard  would 


phase  in  on  a  separate  schedule,  we 
propose  to  require  that  SFTP  PM 
compliance  be  linked  to  the  same 
schedule.  That  is,  an  HDV  certified  to 


2^2  66  FR  5002  (January  18,  2001). 
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the  Tier  3  FTP  PM  standard  must  meet 
the  applicable  SFTP  PM  standard  as 
well.  This  approach  recognizes  the 
complementary  nature  of  FTP  and  SFTP 
provisions  and  helps  to  ensure  that  Tier 
3  emissions  controls  are  robust  in  real 
world  driving.  There  are  no  proposed 
SFTP  requirements  for  the  interim  Tier 
3  bins  in  each  class  (Class  2b  Bins  340 
and  395  and  Class  3  Bins  570  and  630), 
because  these  are  essentially  carry-over 
bins  from  the  previous  standards  to  aid 
the  transition  to  Tier  3,  and  therefore  are 
not  intended  to  prompt  vehicle 
redesigns  to  new  standards.  These 
implementation  provisions  are 
consistent  with  the  approach  taken  in 
the  LEV  III  program,  except  that 
California  would  allow  FTP  and  SFTP 
phase-in  requirements  to  be  met  on 
different  vehicles,  and  would  apply 
more  of  the  Tier  3  requirements  for 
SFTP  and  extended  useful  life  to 
vehicles  in  the  interim  bins.  VVe  request 
comment  on  the  proposed  standards, 
and  on  whether  or  not  EPA  should 
adopt  any  LEV  III  provisions  that  differ 
from  what  we  are  proposing,  such  as  the 
application  of  PM  SFTP  standards  to 
vehicles  that  are  in  the  interim  bins  and 
that  also  are  certified  to  the  Tier  3  p.m. 
FTP  standards. 

To  help  ensure  a  robu.st  SFTP 
program  that  achieves  good  control  over 
a  wide  range  of  real  world  conditions, 
the  current  Tier  2  light-duty  program 
adopted  a  weighted-composite  cycle, 
and  we  are  proposing  to  retain  this 
approach  for  light-duty  Tier  3  testing,  as 
discussed  in  Section  IV. A. l.c.  Under 
this  composite  cycle,  NMOG+NOx 
emissions  are  calculated  from  results  of 
testing  over  three  cycles;  the  US06,  the 
FTP,  and  the  SC03,  weighting  these 
results  by  0.28,  0.35,  and  0.37, 
respectively.  We  considered  applying 
the  same  composite  cycle  for  all  HDV 
SFTP  testing.  However,  based  on  data 
provided  by  industry  stakeholders,  we 
decided  that  the  full  US06  cycle, 
combined  with  the  ALVW  loaded  test 
condition,  would  not  be  sufficiently 
representative  of  real-world  driving  for 
two  groups  of  HDVs:  those  with  low 
power-to-weight  ratios  and  Class  3 
vehicles. 

As  part  of  their  investigation  of 
potential  LEV  III  SFTP  standards  for 
MDVs,  California  Air  Resources  Board 
staff  determined  that  it  is  not 
uncommon  for  vehicles  above  8,500  lbs 
GVWR  with  low  power-to-weight  ratio, 
which  are  largely  in  Class  2b,  to  have  to 
work  extremely  hard  to  keep  up  with 
the  accelerations  required  in  the  initial 
and  final  portions  of  the  full  US06 
cycle,  even  proving  physically  unable  to 
do  so  in  some  cases,  and  raising  the 
concern  that  these  vehicles  would  not 


be  able  to  run  a  valid  emissions  test.^^a 
Although  our  SFTP  provisions  allow  a 
test  to  continue  when  a  vehicle  is 
incapable  of  attaining  the  vehicle  speed 
demanded  by  the  drive  trace,  we  believe 
routine  occurrence  of  such  an  event  for 
a  group  of  vehicles  would  not  be 
consistent  with  a  well-designed  test 
regime.  We  would  expect  results  from 
such  tests  to  exhibit  significant  test-to- 
test  variability,  making  it  difficult  to 
draw  reliable  conclusions  from  them. 
Furthermore,  in  real-world  driving,  we 
would  expect  that  most  drivers  who 
regularly  demand  and  do  not  receive 
adequate  response  would  modify  either 
their  driving  behavior  or  their  vehicle 
purchase  decisions. 

Based  on  manufacturer-supplied  data, 
the  California  Air  Resources  Board  staff 
established  a  power-to-weight  (GVWR) 
ratio  of  0.024  horsepower  (hp)/lb  as  an 
approximate  threshold  in  their  efforts  to 
characterize  this  issue.  The  vast 
majority  of  Class  2b  vehicles  are  above 
this  threshold  today.  Those  below  it 
tend  to  be  used  in  applications  where 
towing  is  not  done  extensively  and  the 
need  for  cargo  space  is  more  important 
than  payload  weight.  Furthermore,  it  is 
possible  that  this  group  of  vehicles  will 
grow  as  purchasers  adjust  to  sustained 
high  fuel  prices  and  when  EPA’s  GHG 
standards  and  NHTSA’s  new  fuel 
consumption  standards  take  effect. 

In  consideration  of  this  matter,  we  are 
proposing  that,  in  SFTP  testing  of  Class 
2b  vehicles  at  or  below  0.024  hp/lb, 
manufacturers  may  at  their  option 
replace  the  full  US06  component  of  the 
composite  SFTP  emissions  with  the  test 
results  from  only  the  second  of  the  three 
emissions  sampling  bags. in  the  US06 
test,  generally  referred  to  as  the 
“highway”  portion  of  the  US06,  subject 
to  correspondingly  lower  SFTP 
standards  levels  discussed  above. 

(These  vehicles  would  still  be  driven 
during  the  test  in  the  same  way  as  the 
higher  power-to-weight  Class  2b 
vehicles  (over  the  full  US06  cycle)  just 
using  best  effort  (maximum  power)  if 
the  vehicle  cannot  maintain  the  driving 
schedule.)  The  large  majority  of  Class  2b 
vehicles,  with  power-to-weight  above 
0.024  hp/lb,  would  be  required  to 
measure  and  use  emissions  over  the  full 
US06  cycle  in  the  composite  SFTP.  We 
believe  that  this  approach  would 
provide  a  robust  but  repeatable  and 
reliable  test  for  the  full  range  of  Class  2b 
vehicles,  as  the  highway  portion  of  the 
US06  retains  broad  coverage  of  vehicle 
speed/acceleration  combinations 
measured  in  real-world  driving. 


Letter  from  Robert  H.  Cross,  California  Air 
Resources  Board,  to  Dawn  Priest,  EMA,  dated 
March  2,  2011. 


For  Class  3  vehicles,  which  can  weigh 
as  much  as  14,000  lbs  GVWR,  we  are 
also  concerned  that  the  full  US06  cycle 
would  not  provide  a  representative 
drive  cycle  for  SFTP  testing.  These 
vehicles  are  much  larger  than  the  light- 
duty  vehicles  that  formed  the  basis  for 
development  of  the  US06  cycle,  and 
loading  them  to  ALVW  for  the  SFTP  test 
yields  a  very  heavy  test  vehicle,  not 
likely  to  be  safely  driven  in  the  real 
world  in  the  way  typified  by  this 
aggressive  cycle.  We  believe  that  the 
LA-92  (or  “Unified”)  driving  cycle 
developed  by  GARB  is  more 
representative  of  Class  3  truck  driving 
patterns  and  would  produce  more 
robust  results  for  use  in  SFTP 
evaluations.  Therefore  we  are  proposing 
that  the  LA-92  cycle  be  used  in  place 
of  the  US06  component  of  the 
composite  SFTP  for  Class  3  HDVs.  The 
set  of  composite  SFTP  cycles  we  are 
proposing  is  fully  consistent  with  the 
MDV  LEV  III  program. 

Although  we  consider  the  highway 
portion  of  the  US06  cycle  a')Dpropriate 
for  low  power-to-weight  vehicles,  we 
also  believe  that  the  corresponding 
NMOG+NOx  standards  should  be  set  at 
lower  levels  than  for  vehicles  with 
emissions  measured  over  the  full  US06 
test.  Our  goal  is  to  provide  roughly 
equivalent  stringency  and  avoid  creating 
an  ease-of-compliance  incentive  to 
produce  vehicles  in  one  group  or  the 
other.  We  have  reviewed  the  MDV  SFTP 
standards  set  by  the  California  Air 
Resources  Board  staff  and  consider  them 
appropriate  in  achieving  this  goal. 

These  proposed  .standards  are  included 
in  Table  IV-16. 

HDVs  do  not  have  SC03  emissions 
requirements  under  the  current  HDV 
standards.  Manufacturers  of  HDVs  have 
indicated  that  they  expect  the  SC03 
emissions  to  be  consistently  lower  than 
either  the  US06  or  the  FTP  emissions 
levels,  and  therefore  the  added  SC03 
testing  burden  may  be  unneces.sary.  We 
are  therefore  proposing  that  HDV 
manufacturers  have  the  option  to 
substitute  the  FTP  emissions  levels  for 
the  SC03  emissions  results  for  purposes 
of  compliance.  However,  we  would 
retain  the  ability  to  determine  the 
composite  emissions  using  SC03  test 
results  in  confirmatory  or  in-use  testing. 

b.  Enrichment  Limitation  for  Spark- 
Ignition  Engines 

To  prevent  emissions  from  excessive 
enrichment  in  areas  not  fully 
encountered  in  the  SFTP  cycles,  we  are 
proposing  limitations  in  the  frequency 
and  magnitude  of  enrichment  episodes 
for  spark-ignition  HDVs.  These 
limitations  would  be  identical  to  those 
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for  light-duty  vehicles  discussed  in 
detail  in  Section  IV.A.4.C. 

4.  HDV  Emissions  Averaging,  Banking, 
and  Trading 

This  section  describes  our  proposed 
approach  for  emissions  credits  related  to 
exhaust  emissions.  See  Section  V.C  for 
similar  provisions  that  apply  for 
evaporative  emissions.  VVe  are 
proposing  to  continue  the  current 
practice  of  allowing  manufacturers  to 
satisfy  standards  through  the  averaging 
of  emissions,  as  well  as  through  the 
banking  of  emissions  credits  for  later 
use  and  the  trading  of  credits  with 
others.  There  are  a  number  of  facets  of 
this  proposed  Tier  3  ABT  program  for 
HDVs  that  would  be  different  from  the 
current  program.  First,  instead  of 
separate  NMHC  and  NOx  credits, 
manufacturers  would  earn  combined 
NMOG+NOx  credits,  consistent  with  the 
form  of  the  standards.  Second,  we  are 
proposing  to  allow  manufacturers  to 
accrue  a  deficit  in  their  credit  balance. 
Deficits  incurred  in  a  model  year  may  be 
carried  forward  for  up  to  3  model  years, 
but  must  be  made  up  with  surplus 
credits  after  that  to  avoid 
noncompliance  and  possible  penalties. 
Manufacturers  would  have  to  use  any 
new  credits  to  offset  any  shortfall  before 
those  credits  can  be  traded  or  banked  for 
additional  model  years.  We  are 
proposing  that  credits  must  be  used 
within  5  years  after  they  are  earned,  or 
otherwise  be  forfeited.  The  proposed  5/ 
3-year  credit/deficit  life  provisions  are 
consistent  with  our  proposed  light-duty 
Tier  3  approach,  the  California  LEV  III 
program  for  MDVs,  and  EPA  programs 
for  controlling  GHG  emissions  from 
light-  and  heavy-duty  vehicles. 

Third,  as  part  of  our  proposal  to 
require  chassis  certification  of  complete 
diesel  HDVs,  we  are  proposing  to  allow 
diesel  HDVs  to  participate  in  this  ABT 
program  without  restriction.  Currently, 
they  are  not  allowed  to  earn  or  use  ABT 
credits.  We  are  not  proposing  to  restrict 
or  adjust  credit  exchange  between  diesel 
and  gasoline-fueled  HDVs,  consistent 
with  our  shift  to  combined  NMOG+NOx 
standards  that  helps  to  ensure 
comparable  stringency  for  these  two 
engine  types,  and  consistent  also  with 
the  LEV  III  MDV  program. 

We  are  proposing  that  credits  earned 
by  a  Tier  3  HDV  may  be  used  to 
demonstrate  compliance  with 
NMOG+NOx  standards  for  any  other 
Tier  3  HDV,  regardless  of  size  and 
without  adjustment.  This  effectively 
allows  manufacturers  to  plan  a 
comprehensive  HDV  compliance 
strategy  for  their  entire  Class  2b  and 
Class  3  product  offering,  by  balancing 
credits  so  as  to  demonstrate  compliance 


with  the  standards  for  both  classes.  HDV 
manufacturers  are  currently  certifying 
their  vehicles  to  existing  standards 
without  the  use  of  NOx  or  NMHC 
credits,  and  the  levels  we  are  proposing 
for  Tier  3  standards  are  not  based  on 
any  assumption  of  credit  transfers  into 
Tier  3.  As  a  result,  we  are  not  proposing 
provisions  for  converting  pre-Tier  3 
credits,  should  any  exist  at  the  time, 
into  Tier  3  credits,  including  for  use  in 
the  interim  bins. 

In  the  past  we  have  set  caps,  called 
family  emission  limit  (FEL)  caps,  on 
how  high  emissions  can  be  for  vehicles 
that  use  credits,  regardless  of  how  many 
credits  might  be  available.  Under  our 
proposed  bin  structure,  we  believe  that 
exhaust  emission  FEL  caps  are  no  longer 
relevant  for  Tier  3  HDVs,  as  every 
vehicle  must  meet  whatever  standards 
apply  in  the  bin  chosen  for  the  vehicle 
by  the  manufacturer.  (The  bin  standard 
becomes  the  effective  FEL.)  Indeed, 
because  credits  and  deficits  are 
calculated  based  on  the  difference 
between  a  manufacturer’s  fleet  average 
emissions  and  the  fleet  average 
standards  for  a  given  model  year,  credits 
are  not  calculated  for  individual  vehicle 
families  at  all.  Under  this  proposed 
approach,  the  standards  for  NMOG  and 
NOx  in  the  highest  available  bin  serve 
the  purpose  of  the  FEL  caps  in  previous 
programs. 

We  are  proposing  no  averaging 
program  for  the  HDV  SFTP  program, 
because  we  believe  that  the  bin 
structure  and  FTP-centered 
NMOG+NOx  ABT  program  provide 
adequate  flexibility  for  smooth  program 
implementation,  especially  in  light  of 
our  aim  to  have  the  FTP  standards  be 
the  primary  technology  forcers.  A 
separate  ABT  program  for  SFTP 
compliance  would  add  substantial 
complexity  with  little  benefit,  and,  by 
making  it  possible  to  demonstrate  robust 
SFTP  control  on  a  vehicle  that  lacks 
commensurate  FTP  control,  could  prove 
at  odds  with  the  primary  goal  of  the 
supplemental  test  for  HDVs.  However, 
we  note  that  Galifornia’s  LEV  III 
program  does  provide  some  flexibility 
in  this  matter,  on  a  vehicle-for-vehicle 
basis  rather  than  through  use  of 
emissions  credits,  and  for  this  reason  we 
request  comment  on  the  need  for  and 
considerations  surrounding  our  granting 
similar  flexibility  for  HDVs  in  Tier  3. 

5.  Feasibility  of  HDV  Standards 

The  feasibility  assessment,  discussed 
in  more  detail  in  Chapter  1  of  the  draft 
RIA,  recognizes  that  the  proposed  Tier 
3  program  is  composed  of  several  new 
requirements  for  Class  2b  and  3  heavy- 
duty  vehicles,  which  include  primarily 
large  gasoline  and  diesel  pick-up  trucks 


and  vans  with  diverse  application- 
specific  designs.  These  proposed  new 
exhaust  emissions  requirements  include 
stringent  NMOG+NOx  and  PM 
standards  for  the  FTP  and  the  newly 
proposed  SFTP,  that  would  as  a  whole 
require  new  emissions  control  strategies 
and  hardware  in  order  to  achieve  the 
proposed  standards.  The  type  of  new 
hardware  that  would  be  required  will 
vary  depending  on  the  specific 
application  and  emissions  challenges. 
Additionally,  gasoline  and  diesel 
vehicles  would  require  different 
emissions  control  strategies  and 
hardware.  The  level  of  stringency  for  the 
proposed  SFTP  NMOG+NOx  standards 
would  generally  only  require  additional 
precise  control  of  the  engine  parameters 
not  necessitated  in  the  past  because  of 
the  lack  of  SFTP  requirements. 

Similarly,  the  new  PM  standards  on 
both  the  FTP  and  SFTP  cycles  would 
require  more  precise  control  of  engine 
operation  on  gasoline  vehicles  while 
diesels  already  equipped  with  diesel 
particulate  filters  would  require 
minimal  changes.  The  new  PM 
standards  may  also  require  that 
manufacturers  consider  the  durability  of 
their  engines  to  the  150,000  miles  useful 
life  requirement  with  respect  to  engine 
wear  resulting  in  increased  oil 
consumption  and  potentially  higher  PM 
emissions. 

In  order  to  assess  the  technical 
feasibility  of  NMOG+NOx  national  fleet 
average  FTP  standards  of  178  mg/mi  for 
Class  2b  vehicles  and  247  mg/mi  for 
Class  3  vehicles,  we  conducted  an 
analysis  of  certification  data  for  the 
HDVs  certified  in  the  2010  and  2011 
MYs.  This  analysis  provided  a  baseline 
for  the  current  HDV  fleet  emissions 
performance,  as  well  as  the  emissions 
performance  specific  to  the  Class  2b  and 
3  vehicles.  The  emissions  performance 
of  each  heavy-duty  vehicle  class  specific 
to  gasoline  and  diesel  is  shown  in  Table 
IV-17  below.  It  is  important  to  note  that 
the  emissions  results  are  only  the  4,000 
mile  test  point  results  and  do  not 
incorporate  any  deterioration  which 
manufacturers  must  account  for  when 
certifying  to  a  full  useful  life  standard. 
Designs  limiting  the  deterioration  of 
emission  control  hardware  are  critical  to 
meeting  the  emission  standards  at  the 
proposed  useful  life  of  the  Tier  3 
program.  Deterioration  factors  to  adjust 
the  values  to  the  proposed  Tier  3  useful 
life  standard  of  150,000  miles  were  not 
available  however  deterioration  factors 
to  adjust  to  120,000  miles  useful  life  are 
discussed  in  the  RIA  Chapter  1. 

The  analysis  also  reflects  the 
importance  of  the  NMOG+NOx  standard 
approach  where  diesels  and  gasoline 
MDVs  can  balance  their  combined 
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NMOG  and  NOx  levels.  Diesel  vehidles 
in  the  analysis  produce  very  low  NMHC 
emissions  (NMOG  is  not  reported  for 
diesels)  but  higher  NOx  emissions. 


while  gasoline  vehicles  have  opposite 
performance.  The  combined  standard 
allows  manufacturers  to  determine  the 
proper  balance  of  the  unique  emissions 


challenges  of  a  diesel  or  gasoline 
vehicle. 


Table  IV-17— 2010/11  Certification  Test  Results  at  4,000  Miles 


1 

NMHC 

NMOG  i 

NOx 

CO 

NMOG+NOx 

Gasoline . 

Class  2b . 

0.050 

0.052  ! 

i 

0.041 

0.073 

1  1.648  j 

2.373  1 

0.092 

0.156 

Class  3 . 

0.080 

0.083 

NMHC+NOx 

Diesel  . 

Class  2b . 

0.037 

0.138 

0.249 

1  0.195  j 

1  0.158 

0.174 

0.268 

Class  3 . 

Q.019 

. 

Combined  Class  2b  . • 

Combined  Class  3  . 

0.043 

0.050 

0.026 
,  0.041 

0.089 

0.161 

i  0.922 

1 .265 

i  0.133 

j  0.212 

Manufacturers  typically  certify  their 
vehicles  at  emissions  levels  well  below 
the  numerical  standards.  This  difference 
is  referred  to  as  “compliance  margin” 
and  is  a  result  of  manufacturers’  efforts 
to  address  all  the  sources  of  variability 
that  could  occur  during  the  certification 
or  in-use  testing  processes  and  during 
in-use  operation.  These  sources  of 
variability  include:  Test-to-test 
variability,  test  location,  build  variation 
and  manufacturing  tolerances,  vehicle 
operation  (for  example:  Driving  habits, 
ambient  temperature,  etc.),  and  the 
deleterious  effects  of  sulfur  and  other  oil 
and  fuel  contaminants.  To  meet  the 
proposed  NMOG+NOx  standard  of  178 
mg/mi  for  Glass  2b  and  247  mg/mi  for 
Class  3  vehicles  and  establish  a 
compliance  margin  for  these  sources  of 
variability,  manufacturers  will  need  to 
reduce  their  emission  levels 
.considerably  from  the  levels  indicated 
in  this  data  set,  particularly  diesel 
vehicles. 

However,  as  discussed  above,  these 
emission  results  do  not  include  the 
expected  emissions  deterioration  which 
would  be  determined  by  manufacturers 
during  development  and  certification 
testing.  Therefore,  manufacturers  would 
need  to  further  reduce  emissions  levels 
in  anticipation  of  the  unavoidable 
emissions  deterioration  that  will  occur 
during  the  useful  life  of  the  vehicle. 
Further,  deterioration  is  a  function  of 
several  factors,  but  it  is  predominantly 
due  to  emissions  control  hardware 
thermal  exposure  (high  temperatures), 
which  is  typically  a  significant  issue  on 
vehicles  used  for  performing  work  like 
Class  2b  and  3  vehicles. 

We  also  expect  that  the  2011  heavy- 
duty  GHG  rule  will  present  new 
challenges  to  manufacturers’  emissions 
performance  goals  as  vehicles  begin  to 
use  new  engines  designed  to  meet  the 


new  GHG  requirements. 2^4  Some  of 
these  new  technologies  may  result  in 
emissions  challenges  that  are  specific  to 
certain  operating  conditions.  For 
example,  downsized  gasoline  engines 
will  likely  have  improved  FTP  exhaust 
emissions  but  have  increased  challenge 
with  the  high-load  SFTP  requirements. 
Diesel-fueled  vehicles  may  need  to 
carefully  balance  engine  controls  which 
reduce  GHG  emissions  but  can  increase 
criteria  emissions  (NOx). 

With  regard  to  tbe  ability  of  the 
heavy-duty  fleet  to  meet  the  proposed 
PM  standards  for  the  FTP  and  the  SFTP, 
we  based  our  conclusions  on  some 
testing  of  current  HDGVs  and  the  PM 
performance  of  the  existing  light-duty 
fleet  with  similar  engines.  Testir>g  of 
two  HDGVs  with  the  highest  sales 
volume  (Ford  F250  and  Chevrolet 
Silverado  2500),  albeit  not  aged  to  full 
useful  life,  confinned  that  they  have 
similar  PM  emissions  levels  as  the  light- 
duty  counterparts  and  therefore  also 
meet  the  proposed  standards  for  both 
the  Class  2b  and  Class  3  configurations. 
Data  from  light-duty  gasoline  vehicles 
with  similar  or  common  engines  with 
their  heavy-duty  “sister”  vehicle  models 
demonstrates  that  these  vehicles  are 
currently  meeting  the  proposed  Tier  3 
FTP  PM  standards  at  the  Tier  2  useful 
life  mileage  of  120,000  miles.  Heavy- 
duty  diesel  vehicles  all  are  equipped 
with  DPFs  and  have  no  challenges 
meeting  the  FTP  or  SFTP  PM  standards 
being  proposed  for  Tier  3. 

The  SFTP  test  data  from  the  same  two 
heavy-duty  vehicles  described  above 
indicates  that  gasoline  vehicles  can 
achieve  the  proposed  standards  for 
SFTP  NMOG+NOx  and  PM.  Since 
heavy-duty  vehicles  are  not  currently 
required  to  comply  with  any  of  the 
SFTP  requirements,  manufacturers  have 
not  focused  on  improving  the  emissions 
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performance  specifically  over  the  SFTP 
cycles  (US06  and  SC03).  Therefore, 
although  the  limited  testing  results  had 
a  high  degree  of  variability,  several  tests 
met  the  proposed  PM  standards  for  the 
high  power-to-weight  Class  2b  vehicles. 
Consistent  with  light-duty,  vehicles  that 
are  demonstrating  high  PM  on  the  US06 
would  need  to  control  enrichment  and 
oil  consumption  from  engine  wear. 
Manufacturers  have  confirmed  that  they 
have  been  implementing  product 
changes  to  reduce  oil  consumption  to 
address  both  customer  satisfaction 
issues  and  to  reduce  cost  of  vehicle 
ownership. 

Given  the  technologies  likely  to  be 
applied  to  meet  the  proposed  HDV 
exhaust  emissions  standards,  discussed 
below,  we  consider  the  lead  time 
available  before  the  standards  take  effect 
under  all  of  the  proposed  alternatives  to  • 
be  sufficient.  HDV  manufacturers  are 
already  adopting  some  of  the  complying 
technologies,  especially  for  their  light- 
duty  vehicles,  and  these  can  readily  be 
adapted  for  heavy-duty  applications.  In 
addition,  manufacturers  have  already 
begun  developing  these  technologies  for 
HDVs,  including  diesels,  in  response  to 
Galifornia’s  recently  adopted  LEV  III 
MDV  standards  which  begin  to  take 
effect  in  the  2015  model  year.  Finally, 
as  described  above  in  Sections  IV. B. 2, 
IV.B.3,  and  IV.B.4,  our  proposed 
program  incorporates  a  number  of 
phase-in  and  alternative  compliance 
provisions  that  would  ease  the 
transition  to  final  standards  without 
disrupting  HD  pickup  and  van  product 
redesign  cycles.  Among  these  is  an 
alternative  phase-in  that  starts 
mandatory  standards  in  model  year 
2019.  We  invite  comment  on  our 
conclusions  relating  to  the  feasibility  of 
the  proposed  program  in  the  lead  time 
we  are  proposing. 

We  are  not  proposing  relaxed 
standards  for  in-use  testing  of  Tier  3 
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HDVs  because  we  do  not  believe 
additional  flexibility  provisions  are 
needed  to  successfully  implement  the 
new  emission  control  technologies  in 
the  proposed  timeframe.  However,  we 
note  that  the  LEV  III  program  provides 
such  standards  for  PM,  and  also  for 
NMOG+NOx  in  the  lower-emissions 
MDV  bins  (those  at  or  below  Bin  250 
and  Bin  400,  for  Class  2b  and  Class  3 
vehicles,  respectively),  and  we  are 
taking  comment  on  the  need  to  do  so  in 
Tier  3  as  well. 

We  also  note  that  the  need  for 
NMOG-t-NOx  in-use  testing  standards  is 
further  mitigated  hy  our  proposed 
structuring  of  the  NMOG-i-NOx 
standards  as  a  declining  fleet  average 
with  deficit  and  credit  banking 
provisions.  These  provisions  provide 
substantial  flexibility  to  manufacturers 
in  introducing  any  new  NMOG  or  NOx 
control  technologies  for  which  long¬ 
term  durability  is  not  yet  proven. 
Manufacturers  can  place  any  vehicles 
for  which  they  have  in-use  performance 
concerns  in  a  higher  bin,  and  this  is 
facilitated  by  the  fact  that,  unlike  LEV 
III,  our  Tier  3  proposal  does  not  target 
sales  volumes  for  any  individual  bins. 
Comments  supporting  relaxed  in-use 
NMOG+NOx  standards  should  therefore 
address  why,  in  the  absence  of  these 
standards,  the  proposed  declining  fleet 
average  standard  is  not  feasible  in  one 
or  more  model  years. 

Commenters  on  this  issue  are  asked  to 
also  address  the  applicable  model  years 
for  any  such  in-use  testing  standards. 
The  LEV  III  MDV  program  has  four 
different  applicability  periods  based  on 
a  combination  of  specific  model  years 
listed  in  the  regulations  (up  to  2020) 
and  a  set  number  of  model  years  (two 
or  five)  after  a  test  group  is  first 
certified.  Comments  are  requested  on 
whether  it  might  be  preferable  to  adopt 
a  simpler  approach  in  Tier  3,  such  as 
making  in-use  testing  standards 
available  in  the  model  years  in  which 
standards  are  phasing  in,  that  is, 
through  model  year  2021. 

i.  Technologies  Likely  To  Be  Applied 

The  technologies  expected  to  be 
applied  to  vehicles  to  meet  the  lower 
proposed  standards  levels  would 
address  the  emissions  control  system’s 
ability  to  control  emissions  during  cold 
start.  Current  vehicle  emissions  control 
systems  depend  on  the  time  it  takes  for 
the  catalyst  to  light-off,  which  is 
typically  defined  as  the  catalyst 
reaching  a  temperature  of  250  °C.  While 
the  specific  emissions  challenge  is 
somewhat  different  for  gasoline  engines 
than  for  diesel  engines,  achieving  the 
necessary  temperatures  in  the  catalysts 
is  a  common  challenge.  In  order  to 


improve  catalyst  light-off,  the 
manufacturers  would  likely  add 
technologies  that  provide  heat  from 
combustion  more  readily  to  the  catalyst 
or  improve  the  catalyst  efficiency  at 
lower  temperatures.  These  technologies 
could  include  calibration  changes, 
thermal  management,  close-coupled 
catalysts,  catalyst  PGM  loading,  and 
possibly  secondary  air  injection.  In 
some  cases,  where  the  catalyst  light-off 
response  and  efficiency  are  not  enough 
to  address  the  cold  start  emissions, 
hydrocarbon  adsorbers  may  be  applied 
to  trap  hydrocarbons  until  such  time 
that  the  catalyst  is  lit-off.  Note  that  with 
the  exception  of  hydrocarbon  adsorbers 
each  of  these  technologies  addresses 
both  NMOG  and  NOx  performance.  Key 
potential  technologies  are  described  in 
greater  detail  below. 

•  Engine  Control  Calibration 
Changes — These  include  changes  to 
retard  spark  and/or  adjust  air/ fuel 
mixtures  such  that  more  combustion 
heat  is  created  during  the  cold  start  on 
gasoline  engines.  Diesel  engines  may 
use  unique  injection  timing  strategies  or 
other  available  engine  control 
parameters.  Engine  calibration  changes 
can  affect  NMOG,  NOx  and  PM 
emissions. 

•  Thermal  Management — This 
technology  includes  all  design  attributes 
meant  to  conduct  the  combustion  heat 
into  the  catalyst  with  minimal  cooling 
on  both  gasoline  and  diesel  engines. 

This  includes  insulating  the  exhaust 
piping  between  the  engine  and  the 
catalyst,  reducing  the  w’etted  area  of  the 
exhaust  path  and/or  reducing  the 
thermal  mass  of  the  exhaust  system. 
Close-coupling  of  catalysts  (packaging 
the  catalysts  as  close  to  the  head  of  the 
engine  as  possible  to  mitigate  the 
cooling  effects  of  longer  exhaust  piping) 
can  also  be  effective,  but  is  more 
difficult  to  employ  than  in  light-duty 
applications  because  of  durability 
concerns  with  highly  loaded  operation 
and  the  potential  increase  in  fuel 
consumption  to  protect  the  catalyst  from 
high  temperatures. 

•  Catalyst  PGM  Loading — Additional 
Platinum  Group  Metal  (PGM)  loading  in 
the  catalyst  provides  a  greater  number  of 
sites  to  catalyze  emissions  and 
addresses  NMOG,  NOx  and  PM 
emissions. 

•  Selective  Catalytic  Reduction 
Optimization — Diesel  applications 
would  need  to  continue  to  refine  this 
NOx  emissions  control  strategy  through 
improved  hardware  design  and 
implementation  in  vehicle  applications. 
Additional  engineering  enhancements 
in  the  control  of  the  SCR  system  and 
related  processes  would  also  help 
reduce  emissions  levels. 


6.  Other  HDV  Provisions 
a.  HDV  Useful  Life 

Currently  the  HDV  regulatory  useful 
life,  the  period  of  use  or  time  during 
which  emissions  standards  apply,  is 
120,000  miles  or  11  years,  whichever 
occurs  first  (40  CFR  86.1805-4).  For  Tier 
3  vehicle  criteria  emissions  we  are 
proposing  to  extend  the  useful  life  to 
150,000  miles  or  15  years,  whichever 
occurs  first.  This  change  would  better 
reflect  the  improvements  in  vehicle 
durability  and  longevity  that  have 
occurred  in  the  several  years  since  the 
120,000  mile  useful  life  was  established, 
and  would  maintain  consistency  with 
the  LEV  III  MDV  program  and  with  our 
Tier  3  program  for  large  LDTs,  for  which 
the  same  useful  life  period  has  been 
proposed.  California’s  LEV  III  staff 
paper  included  a  discussion  of  the 
feasibility  of  this  longer  useful  life  based 
on  experience  with  it  in  the  PZEV 
element  of  the  ZEV  mandate.^^s 

We  are  proposing  that  the  new  useful 
life  requirement  apply  to  Tier  3  HDVs 
in  all  bins  except  those  designated  as 
interim  bins,  consistent  with  the 
purpose  of  the  interim  bins  to  provide 
for  limited  carry-over  of  pre-Tier  3 
vehicle  designs  during  the  phase-in 
period.  Although  the  percentage 
application  in  each  year  will  therefore 
depend  on  each  manufacturer’s  fleet 
binning  strategy,  the  declining  NMOG+ 
NOx  fleet  average  standard  would 
ensure  a  robust  phase-in  of  the  new 
useful  life  requirement  over  the  2018- 
2022  model  years,  such  that  it  is 
expected  to  be  about  50  percent  in  2018, 
and  necessarily  reaches  100  percent  by  . 
2022  when  the  interim  bins  are  no 
longer  available.  For  those 
manufacturers  choosing  to  certify  to  the 
voluntary  standards,  the  new  useful  life 
will  apply  even  earlier,  in  2016  or  2017. 
For  manufacturers  choosing  the 
alternative  percent-of-sales  NMOG+ 

NOx  alternative,  we  are  proposing  that 
the  new  useful  life  "requirement  apply  to 
all  HDVs  counted  toward  the  phase-in 
requirement,  resulting  in  a  generally 
equivalent  useful  life  phase-in  rate  to 
that  of  the  primary  approach.  See 
Section  IV.D.4.b  for  further  discussion 
of  useful  life  with  regard  to  GHG 
standards.  We  are  also  proposing  that 
manufacturers  may  optionally  retain  the 
120,000  mile/ll  year  useful  life  for  PM 
on  interim  Tier  3  vehicles  that  are  not 
phased  in  to  the  Tier  3  p.m.  standards. 
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b.  Heavy-Duty  Alternative  Fuel  Vehicles 

As  in  the  proposed  light-duty 
program,  we  are  proposing  that 
manufacturers  demonstrate  heavy-duty 
flex  fuel  vehicle  (FFV)  and  dual-fuel 
vehicle  compliance  with  both  the  FTP 
and  the  SFTP  emissions  standards  when 
operating  on  both  the  conventional 
petroleum-derived  fuel  and  the 
alternative  fuel.  Dedicated  alternative 
fuel  vehicles  would  demonstrate 
compliance  with  both  the  FTP  and 
SFTP  emission  standards  while 
operating  on  the  alternative  fuel.  For  all 
of  these  vehicles,  this  includes  the 
requirement  to  meet  FTP  emissions 
standards  when  conducting  fuel 
consumption  and  GHG  emissions 
testing,  and  also  to  meet  the  FTP  and 
highway  test  requirements  at  high 
altitudes  (see  Sections  IV.B.B.e  and  f). 
Because  FFVs  can  operate  on  various 
combinations  of  their  conventional  and 
alternative  fuel,  the  emissions 
requirements  apply  to  operation  at  any 
mix  of  the  fuels  achievable  in  the  fuel 
tank  with  commercially  available  fuels, 
including  for  compliance  at  bigh 
altitudes,  even  though  the  required 
demonstration  of  compliance  is  limited 
to  the  conventional  and  alternative  fuels 
designated  for  certification  testing. 

c.  Optional  Certification  for  Vehicles 
Above  14,000  lbs  GVWR 

Tbe  HD  greenhouse  gas  (GHG) 
standards  include  a  provision  for 
optional  certification  of  complete 
gasoline-fueled  HDVs  above  14,000  lbs 
GVWR  to  g/mi  GHG  standards  on  the 
chassis  test.^^e  Because  that  rule  does 
not  change  the  requirements  for 
certification  to  criteria  pollutant 
standards,  manufacturers  choosing  this 
option  would  have  to  certify  the  vehicle 
for  GHGs,  but  use  installed  engines 
certified  to  g/hp-hr  standards  for  all 
other  emissions.  We  believe  it  may 
provide  benefits  for  both  the 
environment  and  the  manufacturers  to 
allow  consistent  certification  of  these 
vehicles  on  a  chassis  test  for  all 
emissions,  treating  any  vehicles  so 
certified  in  the  same  way  as  Class  3 
vehicles,  including  applicable 
standards,  inclusion  into  fleet  average 
calculations,  test  fuel,  useful  life,  and 
tbe  application  of  Tier  3  evaporative 
emissions  requirements. 

We  request  comment  on  the  value  of, 
and  any  issues  concerning,  our 
providing  such  an  option  to 
manufacturers  of  both  gasoline  and 
diesel-fueled  HDVs  above  14,000  lbs 
GVWR,  including  the  applicability  of 
the  existing  chassis  test  cycles  for  these 
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larger  trucks.  Comment  is  also  requested 
on  whether  manufacturers  of  such 
vehicles  that  are  certified  to  a  Final  Tier 
3  bin  should  be  allowed  to  exclude 
them  from  the  fleet  average 
NMOG-i-NOx  calculation,  as  a  means  of 
encouraging  the  production  of  such  low- 
emissions  vehicles  by  not  penalizing 
them  for  having  emissions  somewhat 
above  the  Class  3  fleet  average.  Finally, 
we  also  request  comment  on  whether 
any  such  option  for  diesel-fueled  HDVs 
should  extend  to  GHG  emissions  as 
well. 

d.  Existing  Provision  To  Waive  HDV  PM 
Testing 

EPA’s  existing  program  includes  a 
provision  for  manufacturers  to  waive 
measurement  of  PM  emissions  in  non¬ 
diesel  heavy-duty  vehicle  emissions 
testing.  We  are  proposing  to  eliminate 
this  provision.  We  believe  that  the  PM 
standards  we  are  proposing  for  these 
vehicles  are  of  sufficient  stringency  that 
routine  waiver  of  testing  would  not  be 
appropriate.  The  California  Air 
Resources  Board  LEV  III  program 
reflects  this  view.  We  do  not  expect  this 
change  to  be  onerous  for  manufacturers, 
as  the  number  of  heavy-duty  vehicle 
families  is  not  large.  Even  so,  we  request 
comment  on  alternative  approaches, 
such  as  that  being  proposed  for  light- 
duty  vehicles,  involving  measuring  PM 
on  a  subset  of  families  each  year.  We 
request  comment  on  any  other  potential 
situations  in  which  waiver  of  PM 
measurement  may  be  appropriate.  Note 
that  we  are  proposing  to  waive  the  PM 
emissions  measurement  requirement  for 
small  manufacturers,  for  reasons 
explained  in  Section  IV.E. 

e.  Meeting  HDV  Standards  in  Fuel 
Consumption  and  GHG  Emissions 
Testing 

As  with  the  proposed  light-duty  Tier 
3  program,  we  are  proposing  that  HDVs 
must  meet  the  FTP  bin  standards  when 
tested  over  both  the  city  and  highway 
test  cycles.  We  do  not  believe  this  adds 
a  very  significant  test  burden  as  vehicle 
emissions  are  already  required  to  be 
measured  when  these  tests  are  run  for 
GHG  and  fuel  consumption 
determinations.  Nor  do  we  believe  that 
this  proposed  requirement  is  design 
forcing.  Rather,  we  are  proposing  this 
requirement  to  ensure  that  test  vehicle 
calibrations  are  not  set  by  manufacturers 
to  minimize  fuel  consumption  and  GHG 
emissions,  at  the  expense  of  high 
criteria  pollutant  emissions. 

Considering  the  additional  work 
involved  in  measuring  PM  emissions 
and  the  reduced  likelihood  of  high  PM 
emissions  on  the  highway  test,  we  are 
not  proposing  that  PM  emissions  testing 


be  included  in  this  requirement,  but  we 
ask  for  comment  on  whether  we  should 
instead  include  them,  but  waive  the 
requirement  to  measure  them  in 
manufacturers’  certification  testing,  to 
ensure  that  any  unforeseen  PM  control 
technology  challenges  in  highway 
driving  conditions  are  addressed  in  the 
future. 

f.  HDV  Altitude  Requirements 

As  in  the  past,  we  intend  that  HDV 
Tier  3  standards  result  in  emissions 
controls  that  are  effective  over  a  full 
range  of  operating  altitudes.  We  do  not 
anticipate  that  the  proposed  FTP  bin 
standards  would  require  the  use  of 
special  hardware  to  achieve  compliance 
at  altitude.  We  also  do  not  believe  that 
adjustment  to  the  FTP  standards  is 
appropriate  for  HDV  testing  at  altitude, 
as  we  expect  that  manufacturers  would 
be  able  to  meet  these  standards  with 
adequate  compliance  margin  to  cover 
this  test  condition.  As  in  the  proposed 
light-duty  program,  and  for  the  same 
reasons,  we  are  not  proposing  to  require 
that  HDVs  comply  with  SFTP  standards 
at  altitude. 

C.  Evaporative  Emissions  Standards  and 
Onboard  Diagnostic  System 
Requirements 

Gasoline  vapor  emissions  from 
vehicle  fuel  systems,  which  are  a 
mixture  of  hydrocarbon  compounds, 
occur  wJien  a  vehicle  is  in  operation, 
when  it  is  parked,  and  when  it  is  being 
refueled.  These  evaporative  emissions 
from  gasoline-powered  vehicles  which 
occur  on  a  daily  basis  are  primarily 
functions  of  temperature,  fuel  vapor 
pressure,  and  activity.  EPA  first 
instituted  evaporative  emissions 
standards  in  the  early  1970s  to  address 
hydrocarbon  emissions  when  vehicles 
are  parked  after  being  driven.  These  are 
commonly  referred  to  as  hot  soak  and 
diurnal  emissions.  Over  the  subsequent 
years  the  test  procedures  have  been 
modified  and  improved,  the  standards 
have  been  revised  to  be  more  stringent, 
and  we  have  addressed  emissions  which 
arose  from  new  fuel  system  designs  by 
establishing  new  requirements  such  as 
running  loss  emission  standards  and 
test  procedure  provisions  to  address 
resting  losses  (e.g.,  permeation). 

Onboard  refueling  vapor  recovery 
(ORVR)  requirements  for  control  of 
refueling  emissions  first  began  to  phase- 
in  for  light-duty  vehicles  (LDVs)  and 
light-duty  trucks  (LDTs)  in  the  1998 
MY.  These  were  later  expanded  to  cover 
medium-duty  passenger  vehicles 
(MDPVs)  and  some  heavy-duty  gasoline 
vehicles  (HDGVs).  Even  though 
evaporative  and  refueling  emission 
control  systems  have  been  in  place  for 


most  of  these  vehicles  for  many  years, 
evaporative  emissions  still  contribute 
30—40  percent  of  the  on-road  mobile 
source  hydrocarbon  inventory.  These 
fuel  vapor  emissions  are  ozone  and  PM 
precursors,  and  also  contain  air  toxics 
such  as  benzene.  Even  though  there  are 
mature  evaporative  emission  control 
programs  in  place,  further  hydrocarbon 
emission  reductions  are  needed  and  can 
be  achieved  from  highway  motor 
vehicles.  Vehicles  demonstrating  near 
zero  fuel  vapor  emissions  have  been 
certified  by  GARB  and  a  limited  number 
are  in-use  in  California  and  other  states. 
Furthermore,  test  programs  conducted 
by  the  Coordinating  Research  Council 
and  EPA  show  that  attention  is  needed 
to  insure  better  in-use  performance  of 
current  evaporative  control  systems. 

Cost  effective  hydrocarbon  emission 
reductions  can  be  achieved  through  new 
vehicle  standards  and  improved  focus 
on  in-use  performance. 

This  section  discusses  the  proposed 
vehicle-related  evaporative  emission 
standards  and  related  provisions  for 
LDVs,  LDTs,  MDPVs,  and  HDGVs.  As 
discussed  below,  we  are  proposing  more 
stringent  standards  that  would  apply  for 
the  2-  and  3-day  evaporative  emissions 
tests,  a  new  canister  bleed  test  and 
emission  standard,  a  new  certification 

test  fuel  specification, 277  and  a  new 

fuel/evaporative  system  leak  test 
procedure  and  emission  standard.  We 
are  also  proposing  refueling  emission 
controls  for  a  portion  of  HDGVs  over 
10,000  lbs  gross  vehicle  weight  rating 
(GVWR).  This  section  also  describes 
proposed  phase-in  flexibilities,  credit 
and  allowance  programs,  and  seeks 
comment  on  several  other  issues  related 
to  evaporative  emissions  control. 

The  proposed  evaporative  emissions 
program  has  six  basic  elements:  (1)  The 
Tier  3  evaporative  emission  phase-in 
program  (MY  2018-2022+),  (2)  the  early 
allowance/credit  program  (MY  2015- 

2016) ,  (3)  the  transitional  program  (MY 

2017) ,  (4)  requirements  for  HDGVs 
including  ORVR,  (5)  a  leak  emission 
standard  and  test  procedures,  and  (6) 
other  miscellaneous  proposed  changes 
and  areas  for  comment. 

In  this  proposed  rule,  the  vehicle 
classifications,  LDVs,  LDTs,  MDPVs, 
and  HDGVs,  would  remain  unchanged 
from  Tier  2.  For  purposes  of  this 
discussion  of  the  proposed  Tier  3 
evaporative  emissions  program,  the 
vehicle  standards  can  be  further  placed 
in  four  categories:  (1)  “Zero  evaporative 
emission”  PZEV  vehicles  certified  by 

277  For  flexible  fuel  vehicles  (FFVs)  certification 
fuel  for  evaporative  and  refueling  emissions  testing 
would  remain  a  9  RVP  gasoline  splash  blended  with 
ethanol  to  yield  a  blend  containing  15  percent 
ethanol. 


GARB  as  part  of  the  ZEV  program,  (2) 
vehicles  certified  by  GARB  to  meet  LEV 
Ill  evaporative  emission  program 
requirements  on  GARB  certification  fuel 
(7  RVP  ElO),  (3)  vehicles  meeting  the 
proposed  Tier  3  evaporative  emissions 
program  requirements  using  the 
proposed  certification  test  fuel  (9  RVP 
E15),  and  (4)  transitional  vehicles 
meeting  current  EPA  evaporative 
requirements  on  Tier  2  certification  fuel 
(9  RVP  E0).278  279  por  ease  of  reference 
these  four  categories  may  be  referred  to 
as  PZEV  evap,  LEV  III  evap.  Tier  3  evap, 
and  Tier  2  evap  in  this  section. 28° 

1.  Tier  3  Evaporative  Emission 
Standards 

a.  Proposed  Standards 

This  proposal  for  evaporative 
emissions  builds  on  previous  EPA  . 
requirements  as  well  as  GARB’s  recent 
LEV  III  rule  which  starts  phasing  in 
with  the  2018  MY.  This  proposal 
facilitates  a  national  program  for  vehicle 
evaporative  emissions  control.  We 
believe  the  proposed  program  is 
appropriate  since  it  would  require  new 
evaporative  emissions  control 
technology  in  new  vehicles  while  also 
achieving  improved  in-use  system 
performance. 

This  section  describes  proposed 
requirements  for  LDVs,  LDTs,  MDPVs, 
and  HDGVs.  The  proposal  includes 
more  stringent  emission  standards  for 
hot  soak  plus  diurnal  emissions  (2-  and 
3-day  tests),  plus  a  new  canister  bleed 
standard  and  testing  requirement  for 
measuririg  emissions  from  the  fuel  tank 
and  the  evaporative  canister.  The 
proposal  also  introduces  a  limited 
corporate  averaging  program  for 
demonstrating  compliance  with  the  hot 
soak  plus  diurnal  standards.  We  are 
proposing  a  phase-in  of  the  Tier  3 
evaporative  emission  standards  that 
would  begin  with  the  2017  MY,  with 
incentives  for  manufacturers  to 
introduce  Tier  3  compliant  vehicles 
earlier  or  in  greater  numbers  than 
required.  The  proposal  includes  revised 
provisions  for  demonstrating 
compliance  with  the  evaporative 
emission  standards  at  high  altitude.  See 

228  We  adopted  the  most  recent  vehicle 
evaporative  emission  standards  for  LDVs,  LDTs, 
and  MDPVs  in  2007  (72  FR  8428,  February  26. 
2007).  The  most  recent  standards  for  HDGVs  were 
adopted  in  2000  (66  FR  5165,  January  18,  2001). 

279  See  Section  IV.D.l  for  a  discussion  of  the 
propo.sed  certification  fuel  changes,  including 
discussion  of  options  for  and  implications  of  the 
certification  test  fuel  having  10  percent  ethanol. 

280  “PZEV  evap”  as  discussed  here  refers  only  to 
the  evaporative  emission  and  useful  life 
requirements'of  the  PZE’V  program,  not  the  exhaust 
emission  requirements. 


Section  rV.G.3  for  additional  provisions 
for  the  HDGV  category. 

i.  Hot  Soak  Plus  Diurnal  Standards 

Previous  hot  soak  and  diurnal 
emission  controls  have  dramatically 
reduced  vehicle  evaporative  emissions 
over  the  past  thirty  plus  years.  However, 
some  emissions  remain  and  control 
technology  is  available  to  capture  these 
emissions  in  a  cost  effective  manner. 
Toward  that  end,  EPA  is  proposing 
more  stringent  hot  soak  plus  diurnal 
evaporative  emission  standards  for  the 
Tier  3  program.  The  standards  apply  to 
both  the  2-day  and  3-day  evaporative 
emission  test  requirements. 

The  standards  are  designed  to  bring 
into  the  broader  motor  vehicle  fleet  the 
“zero  evap”  technology  used  by  the 
manufacturers  in  their  partial  zero 
emission  vehicles  (PZEVs). 
Manufacturers  developed  this  “zero 
evap”  technology  as  part  of  their 
response  to  meeting  the  requirements  of 
the  GARB  Zero  Emission  Vehicle  (ZEV) 
program.  This  program,  which  is  in 
effect  in  11  other  states,  allows 
manufacturers  to  meet  their  ZEV 
mandate  percentages  (totally  or  in-part) 
by  the  use  of  vehicles  which  among 
other  characteristics  have  very  low  fuel 
vapor  emissions. 

The  standard  levels  presented  in 
Table  IV-18  are  designed  primarily  to 
accommodate  what  is  often  referred  to 
as  new  vehicle  background  hydrocarbon 
emissions.  These  emissions  arise  from 
the  off-gassing  of  volatile  hydrocarbons 
from  plastics,  rubbers,  and  other 
polymers  found  in  new  vehicles  (e.g., 
new  tires,  interiors,  seats,  fuel  system 
components,  paints,  and  adhesives).  In 
the  field  these  emissions  decrease  over 
time  as  the  vehicle  ages,  but  this  cannot 
necessarily  be  replicated  in  the  time  that 
manufacturers  normally  allocate  for 
vehicle  certification.  In  the  past 
manufacturers  have  employed 
techniques  such  as  vehicle  baking 
(discussed  below)  to  accelerate  the  rate 
of  this  off-gassing, -and  until  recently  it 
has  not  been  a  major  consideration  for 
certification. 

In  the  past  EPA  has  set  relatively 
uniform  (but  not  identical)  evaporative 
emission  standards  for  LDVs  and  LDTs 
and  somewhat  higher  values  for  HDGVs. 
The  proposed  hot  soak  plus  diurnal 
emission  standards  presented  in  Table 
IV-18  are  somewhat  higher  as  vehicles 
get  larger  in  weight  and  physical  size. 
This  is  because  in  general  the  vehicles 
have  higher  levels  of  non-fuel 
background  emissions  as  they  get  larger. 
As  mentioned  above,  the  standards, 
which  are  approximately  a  50  percent 
reduction  from  the  existing  hot  soak 
plus  diurnal  standards,  are  intended 
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primarily  to  accommodate  non-fuel 
background  emissions.  Thus,  the 
technology  focus  for  the  proposed  Tier 
3  evaporative  emission  standards  is  for 
vehicles  to  have  essentially  zero  fuel 
vapor  emissions. 

As  described  in  more  detail  in  Section 
IV.C.2  below,  EPA  is  proposing  a 
program  that  would  allow 
manufacturers  to  demonstrate 
compliance  with  the  proposed  hot  soak 
plus  diurnal  evaporative  emission 
standards  using  averaging  concepts. 
Under  the  proposal,  manufacturers  may 
comply  by  averaging  within  each  of  the 
four  vehicle  categories  but  for  the 
reasons  discussed  below,  may  not  rely 
on  averaging  across  categories.  The 
technical  approaches  to  meeting  the 
proposed  standards  are  discussed  in 
Section  IV.C.2.  EPA  is  not  proposing 
any  changes  to  the  existing  light-duty 
running  loss  or  refueling  emission 
standards  with  the  Tier  3  proposal,  with 
the  exception  of  the  certification  test 
fuel  requirement. 


Table  I V-1  8— Proposed  Evapo¬ 
rative  Emission  Standards  (g/ 

TEST)  a 


Vehicle  category 

1 

Highest  hot  soak  + 
diurnal  level 
(over  both  2'-day 
and  3-day  diurnal  tests) 

LDV,  LDT1  . 

0.300 

LDT2  . 

0.400 

LDT3,  LDT4, 

MDPV . 

0.500 

Table  IV-18 — Proposed  Evapo¬ 
rative  Emission  Standards  (g/ 
TEST)  ®  Continued 


Vehicle  category 

i  Highest  hot  soak  + 

1  diurnal  level 

;  (over  both  2-day 

j  and  3-day  diurnal  tests) 

HDGVs . 

1 

1  0.600 

^The  standards  are  in  grams  of  hydro¬ 
carbons  as  measured  by  flame  ionization  de¬ 
tector  during  the  diurnal  and  hot  soak  emis¬ 
sion  tests  in  the  enclosure  known  as  the 
sealed  housing  for  evaporative  determination 
(SHED). 

‘’Note  that  the  proposed  standards  are  the 
same  for  both  tests;  current  standards  are 
slightly  different  for  the  2-  and  3-day  tests. 

‘’Vehicle  categories  are  the  same  as  in 
EPA’s  Tier  2  final  rule;  see  65  FR  6698,  Feb¬ 
ruary  10,  2000. 

ii.  Canister  Bleed  Emission  Standard 

In  addition  to  more  stringent  hot  soak 
plus  diurnal  standards,  EPA  is 
proposing  a  new  canister  bleed  emission 
test  and  standard  as  part  of  the  Tier  3 
program.  The  proposed  bleed  test 
procedure  is  described  in  Section 
IV.C.4.a.,  below.  The  purpose  of  the  new 
test  and  standard  is  to  ensure  that  near¬ 
zero  fuel  vapor  emissions  are  being 
emitted  by  vehicles  from  the  fuel  tank 
through  the  evaporative  emission 
canister.  Under  this  proposal, 
manufacturers  would  be  required  to 
measure  diurnal  emissions  over  the 
2-day  diurnal  test  procedure  from  just 
the  fuel  tank  and  the  evaporative 
emission  canister  and  comply  with  a 
,  0.020  g/test  standard  for  all  LDVs,  LDTs, 
and  MDPVs  and  0.030  g/test  for  HDGVs. 
The  feasibility  of  this  standard  is 
discussed  in  Section  IV.C.2.g.ii  below. 


EPA  is  proposing  not  to  apply  the 
averaging  program  to  this  new  bleed  test 
standard  as  compliance  is  relatively 
straightforward  and  low  in  cost. 
Therefore,  each  evaporative/refueling 
emission  family  certified  by 
manufacturers  would  need  to 
demonstrate  compliance  with  their 
respective  standard.  As  discussed 
below,  the  canister  bleed  standard 
would  not  apply  at  high  altitude.  The 
canister  bleed  test  and  standard  drives 
canister  design  elements  such  as  total 
gasoline  working  capacity,  internal 
architecture,  and  the  type  of  carbon 
used.  Since  the  performance  of  the 
canister  is  also  evaluated  in  the  hot  soak 
plus  diurnal  evaporative  emissions 
sealed  housing  for  evaporative 
determination  (SHED)  test  we  are 
proposing  that  the  canister  bleed 
emission  standard  not  be  included  in 
the  In-Use  Verification  Program  but  it 
must  be  met  in  use.  We  would  not 
expect  to  have  canister  bleed  specific 
family  criteria  for  certification  but  the 
test  would  have  to  be  completed  and  the 
standard  met  for  each  evaporative/ 
refueling  family  including  potentially 
twice  if  there  were  two  canisters  used. 

A  deterioration  factor  would  not  be 
required,  but  as  mentioned  above,  the 
standard  would  have  to  be  met  in-use 
and  could  be  evaluated  in  EPA 
confirmatory  testing. 

iii.  Early  and  Transitional  Hot  Soak  Plus 
Diurnal  Standard 

As  part  of  its  LEV  III  program,  GARB 
has  included  an  alternative  set  of 
evaporative  emission  standards,  referred 
to  as  Option  1  standards.  These  are 
shown  in  Table  IV-19. 


Table  IV-19— GARB  Option  1  Evaporative  Emission  Standards 


Vehicle  category 


Passenger  Car . 

LDT  <  6,000  lbs  GVWR  . 

All  other  vehicles  >  6,000  lbs  GVWR 


Highest  hot  soak  +  diurnal  level 
^  (over  both  2-  and  3-day  diurnal  tests) 
(g/test) 

Running  Loss 
(g/mile) 

Vehicle  SHED 

Rig  SHED 

0.350  ; 

0.0 

0.05 

0.500 

0.0  I 

0.05 

0.750 

0.0  j 

0.05 

The  Option  1  standards  include 
evaporative  emission  standards  (hot 
soak  plus  diurnal)  that  are  slightly 
higher  numerically  than  our  proposed 
standards.  Vehicles  certified  under  this 
option  may  not  use  averaging  in  the 
GARB  LEV  III  program  because  they 
basically  represent  the  same  evaporative 
emission  standards  as  exist  for  PZEVs 
under  CARBs  ZEV  program  wherein 
averaging  is  not  permitted.  Option  1 
also  includes  an  additional  test  of  the 


vehicle  fuel  system  (rig  test)  that  from 
an  engineering  perspective  is  practically 
more  difficult  to  conduct  than  the  bleed 
test  discussed  above  and  is  intended  to 
force  manufacturers  to  demonstrate  at 
certification  that  their  stand  alone  (not 
in  chassis)  fuel/vapor  control  system 
designs  have  no  (<54  mg)  fuel  vapor 
emissions.  EPA  is  not  proposing  that 
Option  1  be  part  of  the  long  term  Tier 
3  evaporative  emission  program.  While 
we  see  the  merit  of  the  rig  test  as  an 


engineering  design  and  development 
tool  for  the  manufacturers,  by  its  very 
nature,  the  rig  SHED  standard  is  not 
implementable  as  an  enforceable 
standard.  We  believe  that  the  hot  soak 
plus  diurnal  SHED  test  and  the  canister 
bleed  test  will  accomplish  the  same 
objective  of  keeping  fuel  vapor 
emissions  to  a  minimum. 

EPA  believes  most  manufacturers  will 
prefer  to  certify  to  the  averaging  based 
standards  proposed  by  EPA  (similar  in 
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stringency  and  program  construct  to 
GARB  Option  2).  However,  because 
some  manufacturers  may  have  vehicle 
mo*dels  meeting  the  GARB  Option  1 
standards  and  emission  requirements 
now  or  in  the  near  future,  EPA  is 
proposing  that  compliance  with  the 
GARB  Option  1  standards  would  be  an 
acceptable  interim  alternative  to 
compliance  with  the  proposed  Tier  3 
evaporative  emission  standards  if  the 
model  is  certified  by  GARB  before  the 
2017  MY.  EPA  proposes  that  these 
vehicles  could  then  be  certified  using 
carryover  provisions  through  the  2019 
MY.281  As  noted  in  the  following 
sections,  vehicles  certified  under  this 
provision  would  count  toward  the 
phase-in  percentage  requirements  and 
could  earn  allowances  as  discussed 
below,  but  the  vehicles  would  not  be 
eligible  to  earn  or  use  credits  for  the 
evaporative  emissions  averaging 
program.  Garryover  vehicles  would  have 
to  meet  EPA  leak  emission  standard  to 
be  counted  toward  the  sales  percentage 
requirements  for  2018  and  later  model 
years. 

b.  Useful  Life 

Trends  indicate  that  vehicle  lifetimes 
are  increasing.  It  is  important  that 
emission  control  systems  be  designed  to 
meet  requirements  while  vehicles  are  in 
use.  As  discussed  in  Section  IV. A  and 
IV.B  of  this  proposal,  along  with  the 
new  emission  standards,  we  are 
proposing  a  longer  useful  life  of  150,000 
miles/15  years,  whichever  comes  first, 
for  LDTs  up  to  6,000  lbs  GVWR  but  over 
3,750  lbs  loaded  vehicle  weight  (LVW) 
(LDT2s),  all  LDTs  over  6,000  lbs  GVWR 
(LDT3/4),  MDPVs,  and  HDGVs  between 
8,501  and  14,000  lbs  GVWR.  The 
proposed  longer  useful  life  would  also 
apply  to  certifications  to  the  Tier  3 
evaporative  emission  requirements.  For 
an  evaporative/refueling  family  certified 
to  150,000  miles/15  year  useful  life  for 
evaporative  emissions  this  useful  life 
would  also  apply  to  the  refueling,  leak, 
and  high  altitude  standards,  where 
applicable  when  a  family  certifies  to  the 
Tier  3  evaporative  emission 
requirements.  All  of  these  standards 
impact  the  fuel  and  vapor  control 
systems  and  it  is  technologically 
consistent  to  require  the  same  useful  life 
for  these  standards  because  they  all  rely 
on  the  mechanical  integrity,  durability, 
and  operational  performance  of  the 
same  components  in  the  evaporative 
emissions  control  system. 

Due  to  limitations  in  the  GAA,  for 
LDVs  and  for  LDTs  up  to  6,000  lbs 


EPA  is  proposing  to  incorporate  by  reference 
the  GARB  Option  1  test  procedures  and  emission 
standards  for  this  interim  period. 


GVWR  and  at  or  below  3,750  lbs  LVW 
(LDTls),  we  are  keeping  the  current 
useful  life  of  120,000  miles/10  years 
unless,  as  described  in  Section  IV.A,  a 
manufacturer  elects  alternative  exhaust 
emission  requirements  that  are 
associated  with  150,000  mile/15  year 
useful  life  for  these  vehicles.  For 
manufacturers  that  select  those  optional 
standards,  the  useful  life  of  150,000 
miles/15  years  would  apply  for  all  Tier3 
evaporative  emission  standards 
including  the  hot  soak  plus  diurnal 
emission  standards,  the  refueling 
emission  standard,  and  the  leak 
standard  because  of  the  design  and 
operating  relationships  between  the 
engine,  the  fuel  system,  the  evaporative 
control  system  and  their  various 
components. 

During  the  early  and  transitional 
program  periods  and  until  the  final  year 
of  the  allowed  phase-in  period  for  the 
Tier  3  evaporative  emission  program 
(MY  2015-2022)  the  differences 
between  the  proposed  exhaust  and 
evaporative  emission  phase-in  programs 
presents  the  possibility  that  in  some 
cases  a  manufacturer  could  certify  a 
model  to  the  Tier  3  exhaust 
requirements  but  not  necessarily  to  the 
Tier  3  evaporative  emission 
requirements. 282  in  those  situations,  we 
are  proposing  that  a  family  could  have 
a  150,000  miles/15  years  useful  life  for 
exhaust  emissions  but  maintain  the 
current  usefid  life  for  all  of  the 
evaporative  and  refueling  emission 
standards.  We  also  propose  that  during 
the  phase-in  period,  if  a  family  is 
certified  to  the  Tier  3  evaporative 
emission  requirements  but  not  yet 
certified  for  Tier  3  exhaust  emission 
requirements,  then  the  useful  life  could 
be  150,000  miles/15  years  for 
evaporative  and  refueling  emissions 
standards  but  the  current  useful  life  for 
exhaust  emissions.  However,  by  the 
2022  MY  EPA  proposes  that  the  useful 
life  for  all  of  these  requirements  would 
be  150,000  miles/15  years  for  LDT2/3/ 
4s,  MDPVs,  and  HDGVs  since  by  that 
model  year  all  vehicles  must  be  certified 
using  Tier  3  certification  fuel  and  test 
procedures  and  meet  Tier  3  evaporative 

emission  standards. 283 


By  the  2020  MY,  all  Tier  3  evaporative  .system 
emissions  certifications  must  use  Tier  3 
certification  test  fuel  and  test  procedures.  This 
affects  evaporative  (hot  soak  plus  diurnal),  canister 
bleed,  refueling,  and  leak  emission  standards 
certification. 

^"^The  only  exception  here  would  be  for  vehicles 
not  meeting  Tier  3  evaporative  emission 
requirements  in  the  2022  MY  as  a  result  of  the  use 
of  previously  earned  allowances  and  small 
businesses  which  have  until  the  2022  MY  to  meet 
the  proposed  Tier  3  evaporative  emission 
requirements. 


OBD  regulations  call  for  the  systems 
to  operate  effectively  over  the  useful  life 
of  the  vehicle.  We  are  not  proposing  to 
change  that  requirement,  but  rather  to 
clarify  that  during  the  early  and 
transition  years  of  the  phase-in  (MY 
2015-2022),  all  of  the  OBD  monitoring 
requirements  have  the  same  useful  life 
as  that  for  the  exhaust  emission 
standard  except  for  the  evaporative 
system  leak  monitoring  requirement 
which  has  the  same  as  that  required  for 
the  evaporative  and  refueling  emission 
standards  control  systems. 

2.  Evaporative  Emissions  Program 
Structure  and  Implementation 
Flexibilities 

a.  Percentage  Phase-In  Requirements 

The  proposed  Tier  3  evaporative 
emission  standards  would  be  phased  in 
over  a  period  of  six  model  years  (MYs),  , 
including  a  transitional  year  in  2017. 

For  MY  2017,  except  as  discmssed 
below,  the  requirement  would  apply  to 
40  percent  of  a  manufacturer’s 
combined  sales  of  LDVs,  LDTls,  and 
LDT2s.  To  be  consistent  with  the  start 
date  for  new  exhaust  standards  affecting 
these  vehicles,  the  phase-in 
requirements  would  not  include 
vehicles  over  6,000  lbs  GVWR  until  the 
2018  MY.  For  the  2018-2019  MYs,  the 
requirement  would  apply  to  60  percent 
of  a  manufacturer’s  sales  of  all  LDVs, 
LDTs,  MDPVs,  and  HDGVs.  This  would 
increase  to  80  percent  for  MYs  2020  and 
2021  and  by  MY  2022  it  would  apply  to 
100  percent  of  sales  in  these  four 
'  categories.  Beginning  in  MY  2018  any 
vehicle  included  in  the  percentage 
projection,  except  vehicles  that  had 
earned  allowances  would  have  to  meet 
the  leak  emission  standard. 

Our  proposal  for  MY  2017  has  two 
options  and  we  are  seeking  comment  on 
a  third  option.  The  first,  which  we  are 
calling  the  “percentage”  option,  v/ould 
require  that  40  percent  of  a 
manufacturer’ s  LDVs,  LDTls,  and 
LDT2s  sold  outside  of  Galifornia  and  the 
states  that  have  adopted  the  GARB  ZEV 
or  LEV  III  programs  must  meet  the  Tier 
3  evaporative  emission  requirements  on 
average.  The  second  which  we  are 
calling  the  “PZEV  zero  evap  only” 
option,  would  require  a  manufacturer  to 
sell  all  of  the  LDVs,  LDTls,  and  LDT2s 
certified  with  GARB  as  meeting  the 
PZEV  evaporative  emission 
requirements  (zero  evap)  in  MY  2017 
throughout  all  of  the  U.S.  and  not  to 
offer  for  sale  any  non-PZEV  zero  evap 
version  of  those  vehicles  in  any  state 
whose  vehicles  are  covered  by  the  Tier 
3  evaporative  emission  standards.  Thus, 
this  would  apply  to  sales  in  any  state 
except  for  Galifornia  and  states  that 
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have  adopted  the  GARB  ZEV  or  LEV  III 
programs  under  section  177  of  the  Clean 
Air  Act.  Under  this  second  option,  no 
tracking  of  sales  or  end  of  year 
compliance  calculation  would  be 
required.  Some  manufacturers  may  find 
this  option  attractive,  as  they  have  more 
limited  product  offerings  and  find 
tracking  of  production  and  sales  more 
difficult. 

The  basic  goal  of  the  2017  MY 
program  is  to  provide  evaporative 
emission  reductions  benefits  in  the 
other  states  which  are  similar  to  those 
expected  in  California  and  the  states 
which  adopted  LEV  III  under  section 
177  of  the  Clean  Air  Act.  Due  to  model 
phase-out  and  phase-in  issues  related  to 
current  and  future  products,  some 
manufacturers  have  indicated  that 
increasing  production  of  Tier  3 
evaporative  emission  compliant 
vehicles  for  the  2017  MY  to  meet  the  40 
percent  value  discussed  above  could  be 
difficult  and  costly.  To  address  this 
issue,  we  are  asking  for  comment  on  a 
third  option:  decreasing  this  value  from 
40  percent  to  20  percent  but  requiring 
that  these  same  vehicles  also  meet  the 
leak  emission  standard  in  the  2017  MY. 
This  approach  has  the  potential  to 
address  the  transition  issue  and  EPA 
believes  that  the  leak  standard  will 
provide  evaporative  emission  reduction 
benefits  equal  to  or  greater  than  the  Tier 
3  evaporative  emission  standards.  Thus, 
under  this  approach,  the  manufacturers’ 
product  transition  concerns  could  be 
addressed  and  the  overall  evaporative 
emission  reductions  would  still  be 
achieved  for  2017  MY  vehicles.  As 
discussed  below,  beginning  in  the  2018 
MY,  a  Tier  3  compliant  vehicle  must 
also  meet  the  leak  emission  standard. 
This  option  would  be  effective  only  in 
the  2017  MY.  EPA  asks  for  comment  on 
whether  this  option  should  require  the 
leak  emission  standard  to  apply  to  the 
same  20  percent  of  vehicles  that  are 
complying  with  the  Tier  3  evaporative 
emission  requirements,  or  whether  this 
option  should  allow  manufacturers  the 
flexibility  to  meet  some  or  all  of  the  20 
percent  leak  emission  standard 
requirement  with  vehicles  not  yet 
compliant  with  the  Tier  3  evaporative 
requirements. 

At  the  time  of  certification, 
manufacturers  would  identify  which 
families  would  be  included  in  their  Tier 
3  evaporative  emission  percentage 
calculations  (this  could  be  families 
above  or  below  the  individual  Tier  3 
evaporative  emission  standards  for  the 
given  class  of  vehicles  as  well  as 
vehicles  meeting  CARB’s  Option  1 
standards)  and  could  also  include 
earned  allowances  as  discussed  below. 
They  would  use  projected  sales 


information  for  these  families  plus 
allowances  as  desired  and  available,  to 
show  how  they  expect  to  meet  the 
phase-in  percentages  for  the  model  year 
of  interest.  At  the  end  of  the  model  year 
they  would  be  expected  to  show  that  the 
percentages  were  met  and  if  not  they 
would  either  use  additional  allowances 
or  bring  more  vehicle  families  into  the 
calculation. 

Requiring  a  showing  at  the  time  of 
certification  based  on  projected  sales 
requires  due  diligence  by  the 
manufacturers  and  EPA,  but  the  Tier  3 
evaporative  emissions  program  allows 
for  fleet  averaging,  so  a  validation  or 
“truing  up”  of  these  sales  projections  is 
necessary  for  determining  compliance 
with  the  requirements  of  the  standard. 
This  is  discussed  in  Sections 
IV.C.2.c.and  d.  As  discussed  further 
below,  validated  sales  information 
would  also  be  used  for  earning  early 
allowances  and  to  show  compliance 
with  the  alternative  phase-in  schedule 
approach. 

For  these  purposes,  vehicles  included 
in  the  phase-in  percentage  could  be:  (1) 
Families  which  certified  to  CARB  LEV 
III  requirements  in  MYs  2015  and  2016 
(CARB  Option  1),  (2)  families  certified 
to  meet  Tier  3  evaporative  emission 
requirements,  and  (3)  vehicles  from  the 
early  allowance  program.  However, 
beginning  in  the  2017  MY,  any  new 
evaporative/refueling  emission  family 
certifications  would  have  to  meet  the 
proposed  EPA  Tier  3  certification 
requirements  for  both  test  procedure 
and  certification  test  fuel  for  the 
evaporative  and  refueling  emission 
standards.  The  leak  emission  standard 
would  apply  in  the  2018  MY. 
Furthermore,  assuming  other  regulatory 
provisions  related  to  carryover  of 
emissions  data  are  met,  2015-2016  MY 
CARB  evaporative  emissions 
certifications  could  be  carried  over  until 
the  end  of  the  2019  MY  and  included  as 
compliant  vehicles  within  the  program 
if  they  met  the  leak  emission  standard. 

The  phase-in  percentages  for  MYs 
2017  through  2022  reflect  a  percentage 
phase-in  concept  applied  successfully 
by  EPA  in  previous  rules  involving 
evaporative  and  refueling  emissions 
control.  The  proposed  phase-in  provides 
an  appropriate  balance  between  the 
needed  emission  reductions  and  time 
for  the  manufacturers  to  make  an 
orderly  transition  to  the  new  technology 
on  such  a  broad  scale.  The  higher  initial 
percentage  here  is  appropriate  because 
the  expected  evaporative  emission 
control  technology  is  already  being  used 
to  varying  degrees  by  16  manufacturers 
on  over  50  vehicle  models  today  and  is 
projected  to  gain  even  deeper 
penetration  by  2017  due  to  the  partial 


zero  emission  vehicles  (PZEV)  option 
within  the  CARB  ZEV  program. 

As  a  flexibility,  we  are  proposing  to 
allow  manufacturers  to  demonstrate 
compliance  with  the  phase-in 
percentage  requirements  of  the 
evaporative  emissions  program  by  using 
a  manufacturer-determined  alternative 
phase-in  percentage  scheme.  Under  this 
approach,  before  the  2018  MY, 
manufacturers  would  have  to  present  a 
plan  to  EPA  which  demonstrates  that 
the  sum  of  the  product  of  a  weighting 
factor  and  the  percentages  of  their  U.S. 
vehicle  sales  for  each  model  year  from 
2018  through  2022  is  greater  than  or 
equal  to  1040.  The  1040  value  is  equal 
to  the  sum  of  the  product  of  the 
weighting  factors  and  the  percentage 
requirements  for  MYs  2018  through 
2022,  calculated  in  the  following 
manner:  [(5)(2018MY  %)+4(2019MY 
%)+3(2020MY  %)+2(202lMY 
%)+(l)(2022MY  %)].  This  would  allow 
manufacturers  to  use  a  phase-in  more 
consistent  with  product  plans  which 
may  call  for  a  lower  percentage  in  the 
early  years  or  to  benefit  from  producing 
and  selling  more  than  the  minimum 
percentage  of  compliant  vehicles  early. 
This  flexibility  could  also  be  helpful  in 
the  event  that  a  manufacturer  elects  to 
put  some  vehicles  on  a  different  phase- 
in  schedule  for  meeting  Tier  3  exhaust 
and  evaporative  emission  standards.  As 
explained  further  below,  any  allowances 
earned  could  be  counted  toward 
compliance  with  the  1040  value.  Within^ 
this  proposed  flexibility  EPA  asks  for 
comment  in  three  areas.  First,  we  seek 
comment  on  the  need  for  and  value  of 
this  alternative  phase-in  percentage 
flexibility  option.  Second,  we  did  not 
include  the  2017  MY  in  this  flexibility 
because  we  believe  that  the  PZEV  zero 
evap  nationwide  option,  the  use  of  any 
earned  allowances,  and  the  ability  to 
have  a  deficit  in  a  given  year  are 
sufficient.  However,  we  ask  for 
comment  on  including  the  2017  MY 
“percentage”  option  in  this  flexibility 
(both  the  40  and  20  percent  approaches 
discussed  above).  If  after  comment  the 
40  percent  option  from  the  2017  MY  is 
included  in  the  final  rule,  the  sum  of  the 
percentages  would  include  an 
additional  240=  (6)(40)  for  a  total;  of 
1280;  the  equation  above  would  add  a 
term  of  (6)(2017MY  %).  Similarly,  we 
ask  for  comment  on  whether  the  20 
percent  option  from  the  2017  MY 
should  be  included  in  the  alternative 
phase-in  approach.  If  it  is  included  in 
the  final  rule,  the  sum  of  the 
percentages  would  include  an 
additional  120=  (6)(20)  for  a  total;  of 
1160;  the  equation  above  would  add  a 
term  of  (6)(2017MY  %). 
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b.  Early  Allowance  Program 

We  are  proposing  incentives  for  early 
introduction  of  vehicles  compliant  with 
the  Tier  3  evaporative  emission 
regulations.  Manufacturers  could  take 
advantage  of  these  incentives  prior  to 
MY  2018  by  selling  vehicles  that  meet 
the  Tier  3  evaporative  emission 
regulations  earlier  than  required  or  in 
greater  numbers  than  required. 

As  described  below,  manufacturers 
could  earn  “allowances”  for  selling  any 
vehicle  certified  to  the  proposed  Tier  3 
evaporative  emission  regulations  earlier 
than  required.  The  vehicles  could  be 
LDVs,  LDTs,  MDPVs,  or  HDGVs. 
Specifically  these  include  the  following: 
(1)  For  MYs  2015  and  2016,  any  LDVs 
and  LDTs  meeting  the  Tier  3 
evaporative  emission  regulations  and 
sold  outside  of  California  and  the  states 
that  have  adopted  CARB’s  ZEV  or  LEV 
III  programs,  (2)  for  MYs  2015-2017, 
any  MDPV  or  HDGV  meeting  the  Tier  3 
evaporative  emission  regulations  early 
and  sold  in  any  state,  (3)  for  MY  2017, 
any  LDT3/4  meeting  the  Tier  3 
evaporative  emission  regulations  and 
sold  outside  of  California  and  the  states 
that  have  adopted  CARB’s  LEV  III  or 
ZEV  programs,  and  (4)  for  MYs  2015- 
2017,  any  HDGV  between  10,001  and 
14,000  lbs  GVWR  meeting  the  refueling 
emissions  regulations  and  sold  outside 
of  California  and  the  states  that  have 
adopted  CARB’s  LEV  III  or  ZEV 
programs. 

In  order  to  demonstrate  compliance 
with  the  proposed  Tier  3  evaporative 
emission  regulations,  the  vehicles  could- 
be  certified  to  either  the  proposed  Tier 
3  evaporative  emission  standards  or 
CARB’s  PZEV  zero  evaporative  emission 
and  useful  life  requirements.  Vehicles 
generating  allowances  would  have  to 
meet  the  proposed  evaporative  emission 
standards  (CARB  Option  1  or  EPA  Tier 
3),  the  high  altitude  evaporative 
emission  standard,  the  canister  bleed 
standard  as  well  as  the  refueling 
emission  standards.  Manufacturers 
would  earn  one  allowance  for  each 
qualifying  vehicle  sold.  Manufacturers 
can  use  these  allowances  in  MY  2017 
through  2022  to  help  demonstrate 
compliance  with  the  phase-in 
percentage  requirements  and  fleet 
average  evaporative  emission  standards 
for  those  years. 

Allowances  would  be  used  in  the 
compliance  determination  in  the 
following  manner.  Vehicles  qualifying 
for  allowances  could  be  used  in  the  fleet 
average  evaporative  emission  standard 
calculation  for  any  year  during  the 
phase-in.  This  would  apply  to  the 
primary  phase-in  and  alternative  phase- 
in  programs.  Allowance  vehicles  would 


be  entered  into  the  compliance 
calculation  with  an  emission  value 
equivalent  to  the  evaporative  emission 
standard  for  their  vehicle  category  from 
Table  IV-18  even  if  it  was  certified  to 
CARB  Option  1  standards  (Table  IV-19). 
For  the  percent  phase-in  requirement  in 
either  the  primary  or  alternative  phase- 
in  schemes,  allowance  vehicles  would 
count  for  one  vehicle  for  each  allowance 
used  within  their  vehicle  category.  For 
the  primary  scheme  this  would  be 
counted  as  one  vehicle,  but  for  the 
alternative  phase-in  option  the  value 
would  be  multiplied  by  the  weighting 
factor  (5  for  2018,  4  for  2019,  3  for  2020, 
etc).  Within  the  alternative  phase-in 
scheme 4he  manufacturer  would  be 
limited  to  using  these  early  allowances 
for  no  more  than  10  percentage  points 
of  the  phase-in  requirements  in  any 
given  model  year  (e.g.,  MYs  2018-2022). 
EPA  believes  this  limitation  is 
appropriate.  Early  introduction  of  “zero 
evap”  technology  should  be  encouraged, 
but  not  necessarily  at  the  expense  of  its 
widespread  use  across  the  various 
vehicle  categories  as  the  phase-in 
progresses.  The  proposed  allowances 
are  designed  primarily  to  facilitate 
manufacturer  transition  during  the 
program  phase-in.  As  such,  we  propose 
that  they  could  not  be  traded  between 
manufacturers  and  unused  allowances 
would  expire  after  the  2022  MY. 

Ah  example  here  may  be  helpful  in 
demonstrating  how  the  proposed 
concept  would  work.  Take  a 
hypothetical  manufacturer  who  earned 
10,000  allowances  in  2015  and  2016  and 
sells  100,000  units  per  year.  In  2018,  the 
manufacturer  would  have  a  phase-in 
requirement  of  60  percent  or  60,000 
vehicles.  For  the  primary  phase-in 
option  the  manufacturer  could  use  part 
or  all  of  its  allowances  in  2018.  For  the 
alternative  phase-in  scheme  the 
proposed  regulations  would  limit  the 
use  of  allowances  to  10  percentage 
points  at  the  60  percent.  Without  a 
multiplier  this  would  require  the  use  of 
all  10,000  allowances  in  2018,  hut  with 
the  proposed  multiplier  only  2,000 
allowances  would  be  needed  to  reach 
the  10  percentage  point  maximum. 
Using  a  similar  calculus,  the 
manufacturer  could  use  another  10 
percentage  points  in  2019,  but  it  would 
require  2,500  allowances  since  the 
multiplier  is  4.  The  number  of 
allowances  to  reach  10  percentage 
points  would  increase  each  year  as  the 
multiplier  decreased. 

For  the  MY  2017,  manufacturers 
choosing  EPA’s  proposed  “percentage” 
option  (see  Section  IV.C.2.a)  could  earn 
allowances  for  sales  of  LDT3s,  LDT4s, 
MDPVs,  and  HDGVs  that  meet  the 
proposed  Tier  3  evaporative  emission 


standards  and  other  related 
requirements  assuming  their  LDV, 

LDTl/2  sales  meet  the  40  percent 
requirement.  Similarly,  manufacturers 
choosing  EPA’s  proposed  “PZEV  zero 
evap  only”  option  could  earn 
allowances  in  MY  2017  for  LDT3/4s, 
MDPVs,  and  HDGVs  that  meet  the 
CARB  Option  1  evaporative  emission 
standards  and  related  requirements.  For 
both  the  “percentage”  and  “PZEV  zero 
evap  only”  options  for  the  2017  model 
year,  to  avoid  double  counting,  the 
allowances  would  be  earned  only  for 
those  vehicles  sold  outside  of  California 
and  the  states  that  have  adopted  CARB’s 
LEV  III/ZEV  program  requirements. 
Vehicles  earning  allowances  could 
either  be  vehicles  certified  to  the  Tier  3 
evaporative  emission  standards  or 
vehicles  certified  using  carryover  data 
from  the  CARB  PZEV  zero  evaporative 
emission  requirements  from  the  2015  or 
2016  MYs.  Since  credits  and  allowances 
serve  primarily  the  same  purpose  and 
allowing  for  splits  of  allowances/credits 
greatly  complicates  program 
implementation,  we  are  proposing  that 
manufacturers  could  only  earn 
allowances  in  MYs  2015-2017  for  any 
qualifying  LDT3s,  LDT4s,  MDPVs,  and 
HDGVs  since  these  vehicles  are  not 
covered  by  the  proposed  Tier  3 
standards  until  the  2018  MY.  EPA  asks 
for  comment  on  whether  this 
opportunity  to  earn  allowances  coupled 
with  the  aforementioned  restriction  on 
their  use  is  the  appropriate  balance. 

c.  Evaporative  Emissions  ABT 

Throughout  EPA’s  programs  for 
mobile  source  emission  controls,  we 
have  often  included  emission  averaging 
programs  for  exhaust  emissions.  An 
emission  averaging  program  is  an 
important  factor  we  take  into 
consideration  in  setting  emission 
standards  under  the  Clean  Air  Act.  An 
emission  averaging  program  can  reduce 
the  cost  and  improve  the  technological 
feasibility  of  achieving  standards, 
helping  to  ensure  the  standards  achieve 
the  greatest  achievable  reductions, 
considering  cost  and  other  relevant 
factors,  in  a  time  frame  that  is  earlier 
than  might  otherwise  be  possible. 
Manufacturers  gain  flexibility  in 
product  planning  and  the  opportunity 
for  a  more  cost-effective  introduction  of 
product  lines  meeting  a  new  standard. 
Emission  averaging  programs  also  create 
an  incentive  for  the  early  introduction 
of  new  technology,  which  allows  certain 
emission  families  to  act  as  leaders  for 
new  technology.  This  can  help  provide 
valuable  information  to  manufacturers 
on  the  technology  before  they  apply  the 
technology  throughout  their  product 
line. 
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These  programs  generally  involve 
averaging  and  banking,  and  sometimes 
trading  (ABT).  Averaging  allows  a 
manufacturer  to  certify  one  or  more 
families  at  emission  levels  above  the 
applicable  emission  standards  as  long  as 
the  increased  emissions  are  offset  by 
one  or  more  families  certified  below  the 
applicable  standards.  These  are  referred 
to  as  family  emission  limits  (FELs).  The 
over-complying  families  generate  credits 
that  are  used  by  the  under-complying 
families.  Compliance  is  determined  on  a 
total  mass  emissions  basis  to  account  for 
differences  in  production  volume,  and 
on  other  factors  as  necessary.  The 
average  of  all  emissions  for  a  particular 
manufacturer’s  production  within 
category  must  be  at  or  below  the  level 
of  the  applicable  emission  standards. 
Banking  allows  a  manufacturer  to 
generate  emission  credits  and  bank 
them  for  future  use  in  its  own  averaging 
program  in  later  years.  Trading  allows  a 
manufacturer  to  sell  credits  or  obtain 
credits  from  another  manufacturer. 

EPA  is  proposing  an  emissions  ABT 
program  for  the  Tier  3  hot  soak  plus 
diurnal  evaporative  emissions 
standards.  This  would  be  the  EPA’s  first 
averaging  program  for  evaporative 
emissions  from  light-duty  or  heavy-duty 
vehicles.  It  would  not  apply  to  the  high 
altitude  standard,  the  canister  bleed 
standard  or  the  leak  emission  standard 
because  it  is  the  low  altitude  “zero 
evap”  hot  soak  plus  diurnal  standard 
which  will  drive  the  fundamental 
technology  used  to  comply  with  all  of 
these  requirements.  EPA  is  proposing  to 
include  trading  of  emission  credits 
between  manufacturers,  but  in  past 
similar  programs  there  have  been  very 
few  trades.  Incorporating  trading  within 
the  program  adds  a -significant  degree  of 
complexity,  so  we  are  seeking  comment 
on  the  need  for  and  value  of  including 
trading. 

The  evaporative  emissions  ABT 
program  would  start  with  the  2017  MY 
for  the  percentage  option.  The  programs 
would  continue  for  the  2018  MY  and 
beyond  and  would  not  sunset,  as  does 
the  allowance  program.  Vehicles 
generating  averaging/banking  credits  in 
the  2017  MY  or  later  would  not  be 
permitted  to  also  generate  allowances  as 
this  would  be  double  counting. 

A  key  element  of  an  averaging 
program  is  the  identification  of  the 
averaging  sets.  This  sets  the  criteria  for 
which  emission  families  can  be 
averaged  for  purposes  of  compliance  as 
well  as  credit  and  deficit 
determinations.  We  are  proposing  four 
averaging  sets'  and  the  applicable 
emission  standard  for  each  of  the” 
averaging  sets  as  shown  in  Table  IV-18. 
Except  as  noted  in  section  d  below. 


credit  exchanges  between  averaging  sets 
would  not  be  permitted.  Participation  in 
aver&ging  is  voluntary  since  a 
manufacturer  could  elect  to  certify  each 
family  within  the  averaging  set  to  its 
individual  limit  as  if  there  was  no 
averaging  program. 

An  evaporative  emission  ABT 
includes  two  very  distinct  steps.  Jhe 
first  is  the  determination  of  the  credit/ 
deficit  status  of  each  family  relative  to 
its  applicable  standard  from  Table  IV- 
18.  The  second  is  the  role  of  ABT  in  the 
overall  compliance  demonstration 
which  will  he  discussed  in  Section 
IV.C.2.d  which  follows. 

A  manufacturer  choosing  to 
participate  in  the  evaporative  emissions 
ABT  program  would  certify  each 
emission  family  to  an  FEL.  The  FEL 
selected  by  the  manufacturer  becomes 
the  emission  standard  for  that  emission 
family.  As  noted  below,  emission 
credits  (or  deficits)  are  based  on  the 
difference  between  the  emission 
standard  that  applies  (by  vehicle 
category)  and  the  FEL.  The  vehicles 
would  have  to  meet  the  FEL  for  all 
emission  testing. 

We  are  proposing  that  the  FELs 
selected  by  the  manufacturer  would 
have  to  be  selected  at  0.025  g/test 
increments  above  or  below  the 
applicable  Tier  3  evaporative  emission 
standards  for  each  vehicle  category. 

FELs  could  not  be  set  any  higher  than 
0.500  g/test  for  LDVs,  0.650  g/test  for 
LDTls  and  LDT2s,  0.900  g/test  for 
LDT3s  and  LDT4s,  1.000  g/test  for 
MDPVs,  1.4  g/test  for  HDGVs  at  or 
below  14,000  lbs  GVWR,  and  1.9  g/test 
for  those  above  14,000  lbs  GVWR, 
respectively.  These  FEL  caps  are  the  3- 
day  hot  soak  plus  diurnal  emission 
standards  currently  applicable  .under 
EPA’s  regulations.  The  vehicle 
groupings  for  defining  these  FEL  caps 
differ  somewhat  from  the  groupings  that 
apply  for  the  standards;  we  request 
comment  on  the  need  to  reconcile  these 
different  groupings. 

Evaporative  emission  credits  under 
the  proposed  Tier  3  hot  soak  plus 
diurnal  standards  would  be  calculated 
differently  in  the  2017  model  year  and 
the  2018  and  later  model  years.  For 

2017  calculations  would  he  based  on 
sales  in  the  U.S.  excluding  Galifornia 
and  the  section  177  states  which  have 
adopted  the  LEV  III/ZEV  programs.  For 

2018  and  later  model  years  it  would  be 
based  on  all  50  states.  Galculations 
would  use  the  following  equation: 
Credits  =  (fleet  average  standard  -  fleet 
average  FEL)  x  “U.S.  sales’’.  The  “fleet 
average  standard”  term  here  is  the 
applicable  Tier  3  hot  soak  plus  diurnal 
standard  for  the  vehicle  category  from 
Table  IV-18.  The  sales  number  used  in 


the  2018  and  later  MY  calculation 
would  be  the  number  of  vehicles  of  the 
evaporative  emission  families  in  that 
category  sold  in  the  U.S.  which  are 
subject  to  the  Tier  3  evaporative 
emission  standards.^e^  Emission  credits 
banked  under  the  proposed  evaporative 
emission  ABT  program  would  have  a 
five  year  credit  life  and  would  not  be 
discounted.  This  means  the  credits  - 
would  maintain  their  full  value  through 
the  fifth  model  year  after  the  model  year 
in  which  they  are  generated.  At  the 
beginning  of  the  sixth  model  year  after 
they  are  generated,  the  credits  would 
expire  and  could  not  be  used  by  the 
manufacturer.  We  are  proposing  to  limit 
credit  life  so  there  is  a  reasonable 
overlap  between  credit  generating  and 
credit  using  vehicles.  As  mentioned 
above,  for  purposes  of  the  compliance 
calculation,  allowance  vehicles  would 
have  an  FEL  equivalent  to  the  EPA 
emission  standard  (Table  IV-18)  for 
their  respective  vehicle  category. 

We  request  comment  on  all  aspects  of 
the  ABT  program.  In  particular,  we 
request  comment  on  the  structure  of  the 
proposed  evaporative  emission  ABT 
program  and  how  the  various  provisions 
may  affect  manufacturers’  ability  to 
utilize  ABT  to  achieve  the  desired 
evaporative  emission-reductions  in  the 
most  efficient  and  economical  way.  We 
also  ask  for  comment  on  basing  ABT 
calculations  on  nationwide  sales  in 
2018  and  later  model  years,  even  if  there 
is  a  separate  calculation  for  California 
and  the  section  177  states. 

d.  Compliance  Demonstration 

Demonstration  of  compliance  with  the 
evaporative  emissions  standards  would 
be  done  after  the  end  of  each  model 
year.  There  are  two  steps.  In  the  first 
step,  manufacturers  would  have  to  show 
compliance  with  the  phase-in 
percentages  whether  they  used  the 
primary  phase-in  scheme  or  an 
alternative  phase-in  scheme.  It  is  sales 
from  these  families  together  with  their 
respective  FELs  which  would  be  used  to 
make  the  demonstration  of  compliance 
with  the  emission  .standard  on  average 
within  each  vehicle  averaging  set. 
Compliant  vehicles  types  for  these 
purposes  would  be  the  same  as 
described  in  Section  IV.C.2.a  above  for 
projected  sales.  If  the  required  sales 
percentages  are  not  met  by  direct  sales 
or  allowances,  non-Tier  3  vehicles 
would  have  to  be  identified  to  make  up 
the  shortfall.  In  the  second  step,  using 


2“'*  If  EPA  ultimately  decided  to  continue  the 
disaggregated  approach  to  fleet  compliance 
calculations,  we  could  potentially  base  compliance 
with  the  proposed  Tier  3  evaporative  emission 
requirements  on  U.S.  sales  (i.e.,  non-California  and 
non-section  177  states). 
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the  family  emission  limits, 
manufacturers  would  calculate  the 
sales- weighted  average  emission  levels, 
within  each  of  the  four  vehicle 
categories-using  U.S.  sales. 

Manufacturers  would  be  allowed  to  use 
credits  only  within  a  defined  averaging 
set.  The  averaging  sets  are;  (1)  LDVs  and 
LDTls,  (2)  LDT2S,  (3)  LDT3s,  LDT4s, 
and  MDPVs,  and  (4)  HDGVs.  These 
sales-weighted  calculated  values  would 
have  to  be  at  or  below  the  emission 
standard  for  that  vehicle  category  as 
proposed  in  Table  IV-18,  unless  credits 
from  ABT  are  used.  If  the  difference 
between  the  standard  and  the  sales- 
weighted  average  FEL  is  a  positive  value 
this  could  be  a  banked  credit  available 
for  future  use.  If  the  difference  between 
the  standard  and  the  sales-weighted 
average  FEL  is  a  negative  value  this 
would  be  a  credit  deficit.  Credit  deficits 
would  be  allowed  to  be  carried  forward. 
However,  manufacturers  would  be 
required  to  make  up  the  deficit  within 
the  next  three  model  years  with  credits 
from  vehicles  in  the  same  averaging  set 
except  as  described  below.  As  discussed 
above,  manufacturers  would  be  required 
to  identify  and  include  in  the 
calculations  vehicle  families  from  each 
and  any  covered  category  (see  Table  IV- 
18)  whose  total  annual  nationwide  sales 
in  the  given  model  year  equals  or 
exceeds  the  prescribed  percentages.  If 
the  inclusion  of  non-Tier  3  vehicles 
results  in  an  exceedance  of  the  hot  soak 
plus  diurnal  emission  standard  for  that 
category  of  vehicles,  the  credit  deficit 
would  have  to  be  made  up  in  a 
subsequent  model  year. 

Allowances  could  also  be  used  to 
demonstrate  compliance  with  the 
percentage  phase-in  requirements  and 
the  vehicle  category  average  emission 
standard.  For  purposes  of  the  percentage 
phase-in  requirements  vehicles  which 
have  earned  allowances  are  counted  as 
compliant  in  the  percentage  calculation. 
For  purposes  of  the  calculations  for 
compliance  with  the  emission  standard, 
allowance  vehicles  enters  into  the 
evaporative  emissions  ABT  calculation 
as  having  an  emission  rate  equivalent  to 
the  standard  for  that  category  of  vehicle. 
Thus,  allowance  vehicles  would  help  in 
demonstrating  compliance  with  the 
percentage  phase-in  requirement  (up  to 
ten  percentage  points  per  model  year) 
and  would  help  in  reducing  deficits 
since  their  calculation  value  would  be 
equivalent  to  the  level  of  the  standard. 
EPA  asks  for  comment  on  whether 
allowances  should  be  permitted  to  be 

The  only  exception  here  would  be  for  vehicles 
not  meeting  Tier  3  evaporative  emission 
requirements  in  the  2022  MY  as  a  result  of  the  use 
of  previously  earned  allowances. 


used  across  vehicle  categories  during 
the  transition  years. 

As  was  discussed  above,  during  th'e 
2017-2019  model  years  EPA  is  allowing 
manufacturers  to  meet  the  percentage 
phase-in  requirements  using  carryover 
certification  data  from  vehicles  certified 
to  CARBs  Option  1  standards  in  the 
2015  or.2016  model  years.  These 
vehicles  may  have  GARB  Option  1 
certification  values  slightly  higher  than 
those  proposed  for  EPA’s  Tier  3  program 
for  the  given  vehicle  and  vehicle 
category.  Since  the  emission  standard 
values  in  Tables  IV-18  and  IV-19  are 
very  similar  for  any  given  vehicle 
category,  for  purposes  of  simplification 
during  the  phase  in,  EPA  proposes  that 
any  GARB  Option  1  vehicles  used  in  the 
2017-2019  MY  emission  standard 
compliance  determination  be  entered 
into  the  calculation  with  the  emission 
level  equivalent  to  the  Tier  3  vehicle 
category  in  which  the  vehicle  model 
would  otherwise  fit.  Furthermore,  we 
are  proposing  not  allowing 
manufacturers  to  generate  emission 
credits  for  families  certified  with  EPA 
based  on  carryover  GARB  PZEV 
evaporative  emissions  data  using  GARB 
Option  1  as  in  Table  IV-19.  We  are 
proposing  not  to  include  these  vehicles 
in  the  ABT  program  since  the  programs 
are  not  directly  comparable,  and  the 
structure  of  the  current  GARB  ZEV 
program,  which  is  the  genesis  of  most 
PZEV  offerings,  allows  for  a  different 
number  of  PZEV  sales  as  a  function  of 
manufacturer  size. 

As  mentioned  above,  we  are 
proposing  to  limit  use  of  credits  only 
within  a  defined  averaging  set.  Cost 
effective  technology  is  available  to  meet 
the  proposed  hot  soak  plus  diurnal 
emission  standards  on  average  within 
each  of  the  vehicle  categories  in  the 
averaging  sets,  especially  since  the 
proposed  standards  are  designed  to 
accommodate  nonfuel  hydrocarbon 
background  emissions.  Thus,  further 
flexibility  is  not  needed.  Moreover,  we 
are  proposing  to  constrain  averaging  to 
within  these  sets  because  of  equity 
issues  for  the  manufacturers.  We  are 
concerned  that  the  four  or  five 
manufacturers  with  a  wide  variety  of 
product  offerings  in  most  or  all  of  these 
categories  would  have  a  competitive 
advantage  over  the  majority  of 
manufacturers  which  have  more  limited 
product  lines.  This  effect  could  be  even 
more  pronounced  if  the  number  of 
evaporative  families  was  considered, 
since  larger  more  diverse  manufacturers 
have  more  models  and  thus  more 
evaporative  families.  EPA  asks  for 
comment  on  issues  related  to  averaging 
sets. 


Manufacturer  use  of  credits  from 
different  averaging  sets  to  demonstrate 
compliance  would  be  permitted  in 
limited  cases.  As  noted  above,  if  a 
manufacturer  has  a  credit  deficit  at  the 
end  of  a  model  year  in  a  given  averaging 
set,  they  would  have  to  use  credits  from 
the  same  averaging  set  during  the  next 
three  years  to  make  up  the  deficit. 
However,  if  a  deficit  still  exists  at  the 
end  of  the  third  year,  we  propose  that 
the  manufacturer  could  use  credits  fi’om 
a  different  averaging  set  to  cover  the 
remaining  deficit  with  the  following 
limitations.  Manufacturers  would  be 
able  to  use  credits  from  the  LDV  and 
LDTl  averaging  set  to  address  remaining 
deficits  in  the  LDT2  averaging  set,  and 
vice  versa.  We  also  are  proposing  that 
manufacturers  be  permitted  to  use 
credits  from  the  LDT3,  LDT4,  and 
MDPV  averaging  set  to  address 
remaining  deficits  in  the  HDGV 
averaging  set,  and  vice  versa.  No  other 
use  of  credit  exchanges  across  different 
averaging  sets  would  be  allowed.  These 
restrictions  are  being  proposed  because 
of  equity  concerns  caused  by  the 
different  nature  and  size  of  various 
manufacturer  product  lines. 

During  the  program  phase  in  there 
will  be  a  declining  percentage  of 
vehicles  not  yet  covered  by  the 
proposed  Tier  3  evaporative  emission 
requirements  and  thus  covered  by  the 
current  EPA  requirements  in  40  CFR 
86.1811-09  and  86.008-10.  These 
vehicles  would  need  to  be  certified  to 
current  EPA  requirements  or  seek  EPA 
certificates  based  on  LEV  II  or  LEVIII 
emission  data,  subject  to  the 
certification  fuel  requirements 
discussed  below. 

For  both  the  percentage  phase-in  and 
sales-weighted  average  calculation  steps 
above,  we  are  proposing  to  base  the 
calculation  on  nationwide  sales 
(excluding  California  and  the  section 
177  states  in  the  2017  MY)  and  annual 
nationwide  sales  beginning  in  the  2018 
MY.  We  believe  this  approach  is 
consistent  with  the  manufacturers’ 
plans  for  50-state  vehicles.  A  program 
design  which  would  enable  a 
nationwide  program  has  been  an 
important  premise  of  this  proposal. 
Furthermore,  this  is  simpler  for  the 
manufacturers  and  for  EPA  since  it 
relieves  the  need  to  project  future  model 
year  sales  or  track  past  model  year  sales 
at  a  disaggregated  level.  We  recognize 
that  decisions  by  manufacturers  on  a 
national  fleet  versus  a  bifurcated 
approarfi  such  as  exists  today 
(California  and  section  177-states 
separate  from  the  rest  of  U.S.  sales)  have 
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not  yet  been  made.^se  The  GARB  LEV  III 
and  EPA  phase-in  requirements  are 
identical  beginning  in  2018,  so  EPA  sees 
little  need  for  concern  that  a 
nationwide-based  accounting  approach 
could  lead  to  disproportionate  state  by 
state  impacts  or  the  encouragement  of 
practices  which  would  lead  to  any 
particular  state  or  area  not  receiving  the 
anticipated  emission  reductions  with 
this  nationwide  approach  to  the 
calculation.  However,  for  evaporative 
emissions  for  the  2017  MY  we  are 
proposing  that  percentage  phase-in  and 
sales  be  done  on  a  disaggregated  level 
(i.e.,  California  and  section  177  states 
and  the  remainder  of  the  country)  since 
at  the  present  time  the  anti-backsliding 
provisions  of  the  LEV  III  evaporative 
emissions  program  stays  in  place 
through  the  2017  MY.  This  is  being 
done  differently  for  the  calculations  for 
the  early  allowance  program  because 
these  “zero  evap”  vehicles  are  already 
counted  in  the  pre-existing  ARB 
program. 

As  was  discussed  above, 
manufacturers  not  meeting  the 
percentage  phase-in  requirements 
would  need  to  include  non-Tier  3 
vehicles  in  the  count  and  include  their 
emissions  in  the  overall  calculation  of 
compliance  with  the  hot  soak  plus 
diurnal  standard  and  resolve  shortfalls 
in  compliance  with  the  emission 
standard  with  future  reductions,  earned 
allowances,  or  credits.  Resolving  this 
sales  percentage  shortfall  problem 
becomes  a  bit  more  complicated  for  the 
2017  MY  20  percent  option  upon  which 
EPA  is  seeking  comment,  because  it 
would  require  that  20  percent  of 
vehicles  meet  the  proposed  Tier  3 
evaporative  emission  requirements  and 
that  20  percent  meet  the  proposed  leak 
emission  standard.  These  may  or  may 
not  be  the  same  vehicles,  (e.g.,  non-Tier 
3  vehicles  could  end  up  in  the  end  of 
year  calculation  and  we  are  seeking 
comment  on  whether  to  allow  the  two 
20  percent  requirements  to  be  allowed 
to  be  met  on  different  vehicles).  As  a 
means  to  resolve  this  potential  problem, 
EPA  asks  comment  on  a  provision 
which  would  require  that  any  shortfall 
of  either  of  the  20  percent  values  (Tier 
3  evaporative  or  leak  emission  standard) 
for  the  2017  MY  be  covered  by  future 
sales  of  vehicles  meeting  the  Tier  3 
evaporative  emission  requirements  in 
excess  of  the  evaporative  emission 
percentage  sales  requirement  for  that 
MY  or  some  combination  of  MYs.  For 


2®®  If  the  decision  is  ultimately  made  to  continue 
the  disaggregated  approach  to  fleet  compliance 
calculations,  the  compliance  with  the  proposed  Tier 
3  requirements  would  be  based  on  U.S.  sales  (non- 
California,  non-section  177  states). 


example,  if  a  manufacturer  were  5 
percentage  points  short  in  the  2017  MY, 
then  it  would  have  to  accelerate  sales  of 
vehicles  meeting  Tier  3  evaporative 
emission  requirements  in  the  2018-2021 
MYs  to  cover  the  5  percentage  points 
(e.g.,  65  percent  in  2018  instead  of  60 
percent  or  63  percent  in  2018  MY  and 
62  percent  in  the  2019  MY,  etc.). 

e.  Small  Volume  Manufacturers 

As  another  flexibility,  we  are 
proposing  that  small  volume 
manufacturers,  those  with  average 
annual  nationwide  sales  of  5,000  units 
or  less,  be  permitted  to  delay  meeting 
the  proposed  Tier  3  evaporative 
emission  standards,  including  the 
requirement  to  use  EPA  certification  test 
fuel,  until  the  2022  MY  (see  Section 
IV.E.5  below  for  a  discussion  of  our 
proposed  5,000  vehicle  threshold).  This 
would  include  the  hot  soak  plus  diurnal 
standards,  the  canister  bleed  emission 
standard,  and  the  leak  emission 
standard.  In  the  interim,  these  vehicles 
would  have  to  meet  the  current 
evaporative  and  refueling  emission 
standards.  The  initial  determination  of 
whether  a  manufacturer  is  under  the 
5,000  unit  threshold  would  be  based  on 
the  three  year  average  of  actual 
nationwide  sales  for  MYs  2012-2014. 
This  allowance  would  not  be  affected  if 
a  qualifying  manufacturer’s  nationwide 
sales  later  exceeded  that  value  before 
2022.  Similarly,  new  market  entrants 
(not  in  the  market  in  the  2012  MY)  with 
projected  sales  of  less  than  5,000  units  ' 
could  be  covered  by  the  small  volume 
manufacturer  provisions.  However,  in 
this  case  if  actual  running  average 
nationwide  sales  exceeded  5,000  units 
per  year  in  any  three  consecutive  model 
years  they  would  have  to  meet  the  Tier 
3  evaporative  requirements  in  the  third 
model  year  thereafter.  For  example,  if  a 
new  market  entrant  in  2015  projected 
nationwide  production  of  4,000  units 
per  year  and  the  average  of  actual  values 
in  2015-2017  exceeded  5,000  units  per 
year  they  would  have  to  meet  Tier  3 
evaporative  requirements  by  the  2020 
MY. 

J.  High-Altitude  Requirements 

We  adopted  the  most  recent  vehicle 
evaporative  emission  standards  in 
2007.287  These  newest  standards  apply 
only  to  testing  under  low-altitude 
conditions. 288  In  that  rule,  we  decided 
to  continue  to  apply  the  previous  “Tier 
2”  standards  for  testing  under  high- 
altitude  conditions.  This  was  necessary 


287  72  FR  8428  (February'  26,  2007). 

2B8  High-altitude  conditions  means  a  test  altitude 
of  1,620  meters  (5,315  feet).  Low  altitude  conditions 
means  a  test  altitude  less  than  549  meters  (1,800 
feet). 


to  achieve  an  equivalent  level  of  overall 
stringency  for  high-altitude  testing.  This 
was  intended  to  account  for  the  various 
effects  of  altitude  and  tower 
atmospheric  pressure  on  vapor 
generation  rates,  canister  loading  and 
purging  dynamics,  and  other  aspects  of 
controlling  evaporative  emissions  due 
primarily  to  lower  air  and  vapor, 
concentrations  in  air.  While  it  is 
important  for  vehicles  to  have  effective 
emission  controls  at  high  altitudes,  we 
do  not  want  the  high-altitude  standards 
and  test  procedures  to  dictate  the 
fundamental  design  of  the  Tier  3 
evaporative  emission  control  systems 
since  the  high  altitude  vehicle 
population  is  only  about  five  percent  of 
the  national  total.  Therefore,  we  believe 
it  is  appropriate  to  address  this  goal  by 
applying  the  current  EPA  2-day  low 
altitude  evaporative  emission  standards 
and  requirements  for  high-altitude 
testing.  The  vehicle  categories  for  the 
high  altitude  standards  in  this  proposed 
rule  are  the  same  as  for  the  low  altitude 
standards.  The  proposed  standards  are 
presented  below  in  Table  IV-20.  This 
would  both  reduce  emissions  at  high 
altitude  and  again  create  a  requirement 
to  confirm  that  emission  controls 
function  effectively  at  high  altitude 
without  forcing  manufacturers  to  apply 
altitude-specific  technologies. 
Furthermore,  the  leak  emission  standard 
proposed  in  Section  IV.C.5.b  below 
would  apply  equally  at  low  and  bigh 
altitude  testing. 

Table  IV-20  Proposed  High-Alti¬ 
tude  Evaporative  Emission 
Standards 


[g/test] 


Vehicle  category  1 

Highest  hot  soak  + 
diurnal  level 
(over  both  2-day  and 
3-day  tests)  (g/test) 

LDV,  LDT1  . 

0.65 

LDT2  . 

0.85 

LDT3.  LDT4  . 

1.15 

MDPV  . . . 

1.25 

HDGVs  <  14,000 
IbsGVWR  . 

1.75 

HDGVs  >  14,000 
lbs  GVWR  . 

2.3 

A  few  additional  points  should  be 
noted  about  our  proposed  Tier  3  high 
altitude  evaporative  emissions  control 
program.  First,  by  proposing  to  apply 
the  current  low  altitude  evaporative 
emission  standards  and  requirements  by 
category  for  high-altitude,  we  are 
proposing  not  to  include  the  canister 
bleed  test  and  emission  standard.  These 
vehicles  would  have  to  meet  the 
canister  bleed  emission  standard  at  low 
altitude  and  any  adjustment  to  meet  the 


29892 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


standard  at  high  altitude  to  account  for 
canister  adsorption  and  desorption 
effects  of  higher  altitudes  would  result 
in  fundamentally  the  same  technology 
and  increase  the  testing  burden,  but  not 
necessarily  lead  to  more  emissions 
control.  Therefore,  we  believe  the  low- 
altitude  canister  bleed  test  is  sufficient 
for  achieving  the  proposed  level  of 
emission  control  for  operation  in  both 
low-altitude  and  high-altitude 
conditions.  Second,  for  vehicles 
certified  with  FELs  above  or  below  the 
applicable  standard  for  testing  at  low 
altitude,  we  propose  that  the  same 
differential  apply  to  the  FELs  for  high- 
altitude.  For  example,  if  an  LDV  was 
certified  with  an  FEL  of  0.400  g  instead 
of  the  0.300  g  standard,  the  high-altitude 
FEL  would  be  0.75  g  (0.65g  +  O.lOg). 

This  high-altitude  FEL  would  not  be 
used  for  any  emission-credit 
calculations,  but  it  would  be  used  as  the 
emission  standard  for  compliance 
purposes.  Third,  gasoline  RVP  for 
certification  test  fuel  would  be  set  at  7.8 
RVP  with  15  percent  ethanol,  as 
specified  in  Section  IV.D.  Finally,  we 
are  proposing  a  minor  adjustment  to  the 
high  altitude  test  procedures.  Today,  the 
2-  and  3-day  test  procedures  apply 
equally  at  low  and  high  altitude.  We  are 
proposing  to  keep  that  requirement  but 
to  allow  for  an  adjustment  of  5  °F  in  the 
temperatures  related  to  the  running  loss 
test  within  the  3-day  test  cycle.  Thus, 
the  applicable  fuel  and  ambient 
temperatures  at  §  86.134-96  (f)  and  (g) 
would  90  ±  5  °F  instead  of  95  ±  5  °F  for 
high  altitude  testing.  EPA  believes  this 
is  appropriate  given  the  differences  in 
atmospheric  conditions  at  low  versus 
high  altitude  and  will  still  result  in 
equivalent  control  of  running  loss 
emissions  at  higher  altitudes.  We 
request  comment  on  the  alternative 
approach  of  keeping  test  temperatures 
the  same,  but  omitting  the  3-day  test 
cycle  for  testing  at  high  altitude.  This 
would  effectively  establish  the  2-day 
test  cycle  as  a  sufficient  means  of 
demonstrating  that  emission  control 
systems  continue  to  operate  properly  at 
high  altitude. 

As  mentioned  above,  emission  data 
from  vehicles  meeting  the  current  CARB 
zero  evap  and  useful  life  requirements 
could  be  used  to  qualify  that  vehicle  to 
meet  the  Tier  3  evaporative  emission 
regulations  for  the  2017-2019  MYs.  To 
qualify  for  a  federal  certificate,  the 
vehicle  would  also  have  to  meet  the  Tier 
3  high  altitude  evaporative  emission 
requirements.  While  CARB  requires 
vehicles  to  meet  EPA  high  altitude 
requirements,  we  ask  for  comment  on 
the  need  for  and  value  of  an  interim 
option  which  would  permit 


manufacturers  to  gain  such  certification 
by  an  engineering  demonstration  that 
the  vehicle  would  comply  at  any 
altitude  rather  than  by  performing 
additional  testing. 

g.  Technological  Feasibility 

The  basic  technology  for  controlling 
evaporative  emissions  was  first 
introduced  in  the  1970s.  Manufacturers 
routed  fuel  tank  and  carburetor  vapors 
to  a  canister  filled  with  activated 
carbon,  w'here  vapors  were  stored  until 
engine  operation  allowed  for  purge  air 
to  be  drawn  through  the  canister  to 
extract  the  vapors  for  delivery  to  the 
engine  intake.  Over  the  past  30  years, 
evaporative  emission  standards  have 
changed  several  times,  most  notably  in 
the  mid-1990s  when  enhanced 
evaporative  controls  were  required  to 
address  2-  and  3-day  diurnal  emissions 
and  running  losses.  Refueling  emission 
controls  were  added  with  phase-in 
beginning  in  the  1998  MY.  Almost 
universally  manufacturers  elected  to 
integrate  evaporative  and  refueling 
emission  control  systems.  In  the  mid- 
2000s  more  stringent  evaporative 
emission  standards  with  ElO  durability 
gasoline  led  to  the  development  and 
adoption  of  technology  to  identify  and 
eliminate  permeation  of  fuel  through 
fuel  tanks,  fuel  lines,  and  other  fuel- 
system  components. 

i.  Hot  Soak  Plus  Diurnal 

The  current  baseline  technology  for 
LDVs,  LDTs,  and  MDPVs  is  a  properly 
designed  and  assembled  fuel/ 
evaporative  system  for  controlling 
emissions  over  the  2-  and  3-day  test 
sequences  to  meet  the  current  standard 
of  0.650  grams/test.  This  involves 
activated  carbon  canisters  which 
capture  gasoline  vapors,  with  engine 
calibrations  designed  to  maximize 
canister  purge  over  the  test  sequence. 
Fuel  systems  generally  include 
widespread  use  of  various  grades  of 
permeation-resistant  materials. 

The  anticipated  control  technologies 
to  comply  with  the  proposed  hot  soak 
plus  diurnal  evaporative  emission 
standards  include  an  improved  carbon 
canister  designs  to  even  better  capture 
vapor  emissions  from  the  canister,  air 
intake  designs  to  prevent  the  escape  of 
unburned  fuel  from  the  engine’s 
crankcase,  various  upgrades  to  further 
limit  potential  micro-sized  leaks,  and 
further  steps  to  reduce  permeation  rates. 
Applying  these  new  or  improved 
technologies  will  allow  manufacturers 
to  meet  the  proposed  300  mg  standard 
for  LDVs/LDTls.  The  proposed 
evaporative  emission  standards  are 
slightly  higher  for  larger  vehicles  to 
account  for  potentially  higher 


background  emissions  and  in  some 
cases  larger  surface  area  components, 
but  the  baseline  and  anticipated  control 
technologies  follow  a  very  similar  path. 
These  baseline  and  control  technologies 
are  described  further  in  the  rest  of  this 
section. 

Current  evaporative  canisters  use  high 
working-capacity  activated  carbon, 
usually  with  multiple  compartments,  to 
optimize  vapor  loading  and  purging 
behavior.  These  canisters  sometimes 
employ  carbons  of  different  working 
capacities  within  each  chamber.  Testing 
indicates  that  the  total  canister 
adsorption  capacity  in  grams  of  gasoline 
vapor  is  generally  dictated  by  the 
requirements  of  the  refueling  emission 
.  test  and  standard  rather  than  the 
evaporative  emission  test  (either  the  2- 
or  3-day  sequence). 

Manufacturers  have  identified  the 
engine’s  intake  system  as  another  source 
of  evaporative  emissions.  These  result 
from  crankcase  vapors  and  from 
unburned  fuel  from  injectors,  or 
sometimes  fi'om  an  injection  event  that 
occurred  shortly  before  engine 
shutdown.  We  estimate  a  typical 
emission  rate  of  about  40  mg  associated 
with  each  engine  shutdown  event; 
however,  since  the  actual  emission  rates 
depend  on  timing  of  individual 
injection  events  and  cylinder  position  at 
shutdown,  baseline  emission  rates  can 
vary  significantly.  These  vapors  must 
follow  a  contorted  path  before  reaching 
the  ambient  air,  which  would  generally 
cause  these  emissions  to  show  up 
during  the  first  day  of  the  diurnal  test 
rather  than  the  hot  soak  test.  One  way 
to  prevent  these  emissions  is  to  add 
activated  carbon  to  the  air  intake 
downstream  of  the  air  filter,  typically  in 
the  form  of  reticulated  foam  coated  with 
activated  carbon.  This  device  would 
have  only  a  few  grams  of  working 
capacity  and  would  be  designed  to 
purge  easily  to  ensure  that  the  vapor 
storage  is  available  at  engine  shutdown. 
This  carbon  insert  would  almost 
completely  eliminate  any  vapor 
emissions  from  the  air  intake  system. 

Manufacturers  wanting  to  avoid 
adding  any  specialized  emission  control 
component  to  control  evaporative 
emissions  from  the  air  intake  could 
pursue  alternative  approaches.  First,  it 
is  possible  to  allow  the  engine  to 
continue  rotating  for  2-3  revolutions 
after  engine  shutdown  to  sweep  any 
hydrocarbon  vapors  from  the  intake 
system  into  or  through  the  cylinder. 
These  vapors  could  be  burned  in  the 
cylinder,  oxidized  at  the  catalyst,  or 
stored  until  the  engine  starts  again.  This 
may  still  allow  for  a  small  amount  of 
residual  vapor  release,  but  this  should 
be  a  very  small  quantity.  Vehicle  owners 
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would  be  unlikely  to  notice  this  amount 
of  engine  operation  after  shutdown. 
Second,  to  the  extent  that  manufacturers 
use  direct  injection,  there  should  be  no 
fuel  vapor  coming  from  the  intake 
system.  Any  unburned  fuel  coming  from 
the  injectors  would  be  preserved  in  the 
cylinder  or  released  to  the  exhaust 
system  and  the  catalyst.  A  small  amount 
of  crankcase  vapor  might  remain,  but 
this  would  likely  not  be  enough  to 
justify  adding  carbon  to  the  intake 
system. 

Fuel  tanks  are  designed  to  limit 
permeation  emissions.  Fuel  tanks  are 
typically  made  of  high-density 
polyethylene  with  an  embedded  barrier 
layer  of  ethyl  vinyl  alcohol  (EvOH) 
representing  about  1.8  percent  of  the 
average  wall  thickness.  The  EvOH  layer 
is  effective  for  reducing  permeation 
emissions.  Recent  developments  in 
production  processes  have  led  to 
improved  barrier  coverage  around  the 
ends  of  the  tank  where  the.  molded 
plastic  is  pinch-welded  to  form  a  closed 
vessel.  We  are  expecting  manufacturers 
to  increase  the  EvOH  barrier  thickness 
to  about  3  percent  of  the  average  wall 
thickness  to  provide  a  more  uniform 
barrier  layer,  to  provide  better 
protection  with  ethanol-hased  fuels,  and 
to  improve  permeation  resistance 
generally.  These  changes  are  expected  to 
decrease  emission  rates  over  the  diurnal 
test  from  about  40  mg  per  day  to  15  mg 
per  day  from  the  fuel  tank  assembly  or 
less. 

Fuel  lines  are  also  already  designed 
for  low  permeation  rates.  The  biggest 
portion  of  fuel  and  vapor  lines  are  made 
of  metal,  but  that  may  still  leave  several 
feet  of  nonmetal  fuel  line..  There  may  be 
development  of  new  materials  to  further 
reduce  permeation  rates,  but  it  is  more 
likely  that  manufacturers  will  adjust  the 
mix  of  existing  types  of  plastic  fuel  lines 
to  achieve  the  desired  performance  at 
the  lowest  possible  price. 

The  bigger  area  of  expected 
development  with  respect  to  fuel  lines 
is  to  re-engineer  fuel  systems  to  further 
reduce  the  number  of  connections 
between  fuel-system  components  and 
other  fuel-line  segments.  Today  these 
systems  may  involve  more  than  the 
optimum  number  of  connections  and 
segments  due  to  assembly  and 
prodilction  considerations  or  other 
factors.  Designing  the  fuel  system  more 
carefully  to  minimize  connection  points 
will  limit  possible  paths  for  fuel  vapors 
to  escape.  This  would  reduce  emission 
rates  and  it  should  also  improve  system 
durability  by  eliminating  potential 
failure  points.  A  broader  approach  to 
addressing  this  source  of  emissions  is  to 
integrate  designs  and  to  move  fuel- 
system  components  inside  the  fuel  tank, 


which  eliminates  the  concern  for  vapor 
emissions  and  permeation  from  those 
components  and  connections. 

A  remaining  area  of  potential 
evaporative  emissions  is  the  connection 
between  the  fill  neck  and  the  fuel  tank. 
Manufacturers  can  reduce  emissions  by 
perhaps  10  mg  per  day  by  making  this 
connection  permeation-resistant.  The 
challenge  is  to  design  a  low-cost 
solution  that  is  easily  assembled  and 
works  for  the  demanding  performance 
needs  related  to  stiffness/flexibility.  The 
best  approach  is  likely  either  to  use 
mating  parts  made  from  low-permeation 
materials,  or  to  use  conventional 
materials  but  cover  this  joint  with 
material  that  acts  as  a  barrier  layer. 

Purge  rates  are  currently  designed  to 
flow  relatively  large  volumes  of  outside 
air  through  the  canister  when  the  purge 
solenoid  is  activated.  This  involves 
using  available  manifold  vacuum  to 
create  purge  flow,  with  limits  in  place 
to  avoid  drawing  too  much  unmetered 
fuel  vapor  from  the  canister..  Tightening 
the  evaporative  emission  standard 
would  lead  manufacturers  to  address 
remaining  emission  sources  from  micro¬ 
size  leak  points,  permeation,  and 
diffusion,  as  noted  above.  Since  the 
amount  of  additional  vapor  being 
captured  by  the  carbon  canister  is  small 
and  the  test  procedure  is  not  changing, 
we  do  not  expect  the  change  in 
standards  to  drive  changes  in  purge 
strategy,  rates,  or  canister  capacity. 
Nonetheless,  vehicle  system  and  engine 
changes  to  improve  fuel  economy  could 
impact  future  purge  strategies.  Thus,  as 
part  of  this  approach,  manufacturers 
may  incorporate  designs  to  reduce  vapor 
volume/mass  directed  to  the  canister 
and  thus  potentially  reduce  the  purge 
air  volume  requirements.  In  addition, 
canister  designs  can  be  optimized  to 
increase  the  effectiveness  of  a  given 
volume  of  purge  air.  This  could  involve 
selecting  different  combinations  of 
carbon  characteristics  and  canister 
architecture  types  and  by  adding 
features  to  add  heat  (or  preserve  heat)  in 
the  canister  during  a  purge  event.  It  is 
also  possible  that  fuel  economy 
strategies  which  impact  purge  volume 
may  lead  some  manufacturers  to  add 
vacuum  pumps  to  supplement  .engine- 
based  purge  on  some  vehicle  models  in 
the  future. 

It  is  worth  noting  that  there  may  be 
some  models  where  manufacturers 
incorporate  hardware  or  another  control 
technique  that  may  not  be  widely  used 
across  by  all  manufacturers  or  across  all 
models.  This  is  especially  true  for  this 
set  of  proposed  emission  control 
requirements  since  we  are  considering 
such  a  wide  array  of  basic  vehicle  and 
engine  designs.  Also,  future  vehicle/ 


engine  systems  such  as  hybrids  may 
have  more  unique  challenges  in  areas 
such  as  the  diurnal  fuel  tank  vapor  load 
sent  to  the  activated  carbon  canister  and 
subsequent  purging  of  those  vapors.  In 
response  to  this  challenge, 
manufacturers  may  employ  techniques 
to  reduce  fuel  tank  vapor  generation 
and/or  to  enhance  purge  efficiency. 
Hardware  such  as  a  vapor  blocking 
valve  or  other  techniques  to  enhance 
purge  efficiency  from  the  canister 
through  heating  may  be  employed  to  a 
limited  degree. 

The  technologies  discussed  above  are 
in  use  to  varying  degrees  on  many  of  the 
GARB  PZEV  zero  evap  vehicles 
mentioned  above.  Taken  together,  we 
believe  these  technologies  provide 
manufacturers  with  effective  tools  for 
reducing  emissions  sufficiently  to  meet 
the  proposed  evaporative  emission 
standards. 

ii.  Canister  Bleed  Emission  Standard 

More  stringent  evaporative  emission 
standards  have  led  to  more  careful 
measurements,  which  led  manufacturers 
to  discover  that  80  mg  or  more  of  fuel 
vapor  would  diffuse  from  the  canister 
vent  as  a  result  of  the  normal 
redistribution  of  vapors  within  the 
activated  carbon  while  the  vehicle  is  at 
rest.  The  emi.ssion  rate  depends  on  the 
tank  volume,  its  fill  quantity,  and  the 
size  and  architecture  of  the  canister  and 
the  characteristics  of  the  carbon  itself. 
While  the  biggest  effect  of  this  vapor 
distribution  is  a  uniform  concentration 
within  the  canister,  it  can  also  cause 
vapors  to  escape  through  the  canister 
vent  even  without  continued  canister 
loading  that  would  result  from  fuel  tank 
heating.  These  are  referred  to  as  canister 
bleed  emissions.  These  emissions  occur 
to  some  degree  during  the  2-  and  3-day 
evaporative  emissions  test,  but  a 
separate  standard  is  needed  if  the  goal 
of  near  zero  fuel  vapor  emissions  is  to 
be  achieved. 

The  design  to  address  this  concern  is 
a  supplemental  “scrubber”  canister  (or 
canister  compartment)  with  a  very  low 
working  capacity  carbon.  Adding  100  or 
200  ml  of  this  type  of  carbon  near  the 
cani.ster  vent  provides  a  margin  of 
“re.serve  capacity”  to  capture  diffusion 
losses  from  the  canister.  Since  this  extra 
carbon  has  low  working  capacity  and  it 
purges  readily,  it  is  typically  cleared  of 
hydrocarbon  vapors  and  ready  to 
perform  its  function  after  any  amount  of 
engine  operation  or  even  with  natural 
back  purge  which  occurs  when  the  fuel 
in  the  tank  cools.  This  scrubber  element 
is  expected  to  eliminate  all  but  5-10  mg 
of  emissions  from  the  evaporative 
canister  over  the  measurement 
procedure. 
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iii.  Leak  Emission  Standard 

Vapor  leaks  in  the  vehicle  fuel/ 
evaporative  system  can  arise  from 
micro-cracks  or  other  flaws  in  various 
fuel/evaporative  system  component 
structures  or  welds,  problems  with 
component  installations,  and  more 
generally  from  connections  between 
components  and  fuel  lines  and  vapor 
lines.  Because  these  emissions  from 
these  areas  would  occur  in  the  2-3  day 
evaporative  emissions  test  if  the 
problems  were  present,  manufacturers 
have  taken  steps  to  address  these 
potential  problem  areas  as  part  of  their 
overall  evaporative  emissions  control 
strategy.  Since  the  2-  and  3-day  hot  soak 
plus  diurnal  standards  are  proposed  to 
become  more  stringent  and  leak 
emissions  occur  during  the  evaporative 
emissions  test,  we  expect  manufacturers 
to  take  the  measures  described  above  in 
Section  IV.C.2.g.i.  These  include 
reducing  connections,  improving  the 
quality  of  fuel  and  vapor  line 
connections,  use  of  improved 
component  materials  and  revised 
installation  practices.  Manufacturers 
could  also  review  their  OBD  leak 
warranty  data  and  related  information 
from  OBD  queries  to  help  inform  their 
strategies.  One  of  the  key  reasons  for 
proposing  a  leak  emission  standard  is  to 
promote  the  continuing  development  of 
designs,  part  production  techniques, 
and  assembly  practices  which  will  yield 
less  in-use  emissions  deterioration  and 
improved  in-use  emissions 
performance.  EPA  believes  this  focus  on 
in-use  durability  is  important  because  a 
vehicle  with  even  a  small  leak,  e.g.,  the 
size  of  the  0.020-0.040  inch  orifice 
diameter  monitored  by  OBD  systems 
would  likely  emit  above  the  proposed 
hot  soak  plus  diurnal  evaporative 
emission  standard  in  use. 

3.  Heavy-Duty  Gasoline  Vehicle  (HDGV) 
Requirements 

a.  Overview  of  the  Proposal  for  HDGVs 

As  presented  above,  EPA  is  proposing 
to  include  HDGVs  within  the  Tier  3 
evaporative  emissions  program.  The  - 
proposed  hot  soak  plus  diurnal  and 
canister  bleed  test  emission  standards 
that  would  apply  to  these  HDGVs  are  as 
presented  in  Table  IV-18  and  the  high 
altitude  standard  is  presented  in  Table 
IV-20.  These  vehicles  would  be 
included  in  the  averaging  calculation 
beginning  in  the  2018  MY  and  would  be 
eligible  for  creating  and  using 
allowances  and  credits  as  discussed 
above.  Furthermore,  for  the  reasons 
discussed  below,  EPA  is  proposing  that 
HDGVs  equal  to  or  less  than  14,000  lbs 
GVWR  be  required  to  meet  the  refueling 
emission  standard  by  the  2018  MY. 


b.  Background  on  the  HDGV  Sector 

HDGVs  are  generally  gasoline- 
powered  vehicles  with  either  a  GVWR 
of  greater  than  8,500  lbs,  or  a  vehicle 
curb  weight  of  more  than  6,000  lbs,  or 
a  basic  vehicle  frontal  area  in  excess  of 
45  square  feet.^s^  HDGVs  are 
predominantly  but  not  exclusively 
commercial  vehicles,  mostly  trucks  and 
other  work  type  vehicles  built  on  truck 
chassis.  EPA  often  discusses  HDGVs  in 
three  basic  categories  for  regulatory 
purposes  according  to  their  GVWR 
class.  These  include  Class  2b  (8,501- 
10,000  lbs  GVWR),  Class  3  (10,001- 
14,000  lbs  GVWR),  and  Class  4  and 
above  (over  14,000  lbs  GVWR).  These 
are  further  sub-categorized  into 
complete  and  incomplete  vehicles. 

Class  2b  HDGVs  are  mostly  produced  by 
the  manufacturer.s  as  complete  vehicles 
and  are  very  similar  to  low'er  GVWR 
LDTs  of  the  same  basic  model  sold  by 
the  manufacturers.  Class  3  HDGVs  are 
also  built  from  LDT  chassis  with  fuel 
system  designs  that  are  sirtiilar  to  their 
Class  2b  and  LDT  counterparts,  but 
these  are  on  some  occasions  sent  to 
secondary  manufacturers  as  incomplete 
vehicles  to  attach  a  load  carrying  device 
or  container.  EPA  estimates  that  more 
than  95  percent  of  Class  2b/3  vehicles 
are  complete  when  they  leave  the 
original  equipment  manufacturer 
(OEM).  Class  4  and  above  HDGVs  are 
built  on  a  more  traditional  heavy-truck 
chassis  and  in  most  cases  leave  the  OEM 
as  an  incomplete  vehicle.  For  Class 
2b/3  vehicles,  it  is  common  to  certify 
the  vehicle  for  emissions  purposes 
(exhaust,  evaporative,  etc)  as  a  full 
chassis,  while  for  Class  4  and  above  the 
vehicle  is  certified  as  a  chassis  for 
evaporative  emissions  while  the  engine 
is  dynamometer  certified  for  exhaust 
emissions. 

For  LDVs  and  LDTs,  the  current  EPA 
evaporative  and  refueling  emission  test 
procedures  are  the  same  for  all  vehicle 
categories  and  the  emission  standards 
are  of  a  similar  but  not  always  identical 
stringency,  within  the  subclasses. 
However,  this  is  not  true  for  HDGVs.  For 
HDGVs,  the  level  of  the  evaporative 
emission  standards  and  the  test 
procedures  vary  by  category  and  the 
refueling  emission  control  requirements 


289  mDPVs  also  meet  the  definition  of  HDVs,  but 
they  are  classified  separately  for  evaporative  and 
refueling  emission  purposes.  See  40  CFR  86.1803- 
01. 

290  Vehicles  may  be  complete  or  incomplete 
vehicles.  A  complete  HDGV  is  one  that  has  the 
primary  load  carrying  device  or  container  (or 
equivalent  equipment)  attached,  normally  by  the 
vehicle  OEM.  An  incomplete  vehicle  is  one  that 
does  not  have  the  primary  load  carrying  device  or 
container  (or  equivalent  equipment)  attached  when 
it  is  first  sold.  This  may  include  vehicles  sold  to 
secondar}'  vehicle  manufacturers. 


are  also  different.  There  are  several 
reasons  for  these  differences,  including 
variations  in  the  size,  design,  and  other 
properties  of  the  basic  fuel  system,  the 
dimensions  of  the  vehicles,  and  the 
potential  for  actions  of  secondary 
manufacturers  to  impact  the  fuel 
system.  There  are  many  fuel  system 
similarities  between  Class  2b/3  HDGVs 
and  heavy  LDTs,  but  fewer  similarities 
between  heavy  LDTs  and  HDGVs  in 
Class  4  and  above. 

Over  the  past  15  to  20  years,  there 
have  been  several  notable  changes  in 
HDGV  products  and  market  that  have 
influenced  the  application  of 
evaporative  and  refueling  emission 
control  requirements  and  may  impact 
potential  new  or  revised  requirements 
going  forward.  Most  notevvorthy  among 
these  are  the  increased  use  of  diesel 
engines  across  all  weight  classes  and  the 
emergence  of  better  defined  market 
segments  for  primary  OEMs  and 
secondary  manufacturers. 

The  increased  use  of  diesel  engines 
has  reduced  overall  HDGV  sales  and 
brought  about  a  consolidation  of 
manufacturer  HDGV  product  offerings. 
For  Class  2b/3  HDGVs,  these  are  now  all 
derived  from  LDT  chassis  and  have  the 
same  basic  fuel  systerri  and  engine 
characteristics.  This  has  led  EPA  to 
extend  the  light-duty  evaporative  and 
refueling  test  procedures  and  emission 
standards  to  the  Class  2b/3  HDGVs, 
when  applicable.  In  a  rule  promulgated 
in  2000,  EPA  required  manufacturers  to 
certify  these  HDGVs  using  light-duty 
test  procedures.  Also,  in  this  same  rule, 
EPA  extended  the  vehicle  refueling 
emission  standards  to  complete  Class  2b 
vehicles.  These  actions  were  technically 
appropriate  because  of  the  similarities 
between  the  LDT  and  Class  2b  HDGVs 
and  fuel  systems  and  the  large  fraction 
of  complete  Class  2b  HDGVs  produced 
by  the  vehicle  manufacturers.  Today, 
fuel  systems  for  Class  3  HDGVs  are 
comparable  those  for  Class  2b  HDGVs, 
so  it  is  reasonable  and  technically 
feasible  to  extend  the  Class  2b  refueling 
emission  requirements  to  Class  3 
HDGVs. 

Class  4  and  heavier  HDGVs  still  play 
a  small  but  important  role  in  the 
traditional  truck  and  heavy-duty  vehicle 
markets.  These  vehicles  are  sometimes 
distinctly  different  from  Class  2b/3'^ 
vehicles  in  terms  of  testing,  chassis 
designs,  and  fuel  system  characteristics; 
secondary  manufacturers  also  play  a 
larger  role  in  the  overall  completion  of 
the  vehicle.  For  these  vehicles,  the 
engines  are  certified  for  emissions  on  an 
engine  dynamometer  while  the 
evaporative  emissions  are  certified 
separately  on  the  vehicle  chassis. 
Furthermore,  these  vehicles  are  larger 
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dimensionally  (which  often  means 
longer  fuel  and  vapor  lines)  and  have 
larger  volume  fuel  tanks  (sometimes 
two),  which  may  be  mounted  on  the 
underbody  or  side-rail.  It  is  common  for 
a  secondary  manufacturer  to  complete 
the  vehicle  by  adding  the  cargo 
container  or  other  working  equipment 
box  or  package  (e.g.,  small  cargo  truck 
or  tow  truck)  and  in  some  cases  to 
reconfigure  components.  While  the 
extrapolation  of  refueling  emission 
control  technology  is  conceptually 
straightforward,  in  some  cases  there 
may  be  unique  technical  issues  related 
to  implementing  refueling  emission 
controls  for  these  heavier  HDGVs 
relative  to  Class  2b/3  HDGVs  and  LDTs. 

Based  on  these  considerations,  EPA  is 
proposing  that  the  refueling  emission 
standards  in  §86.1816-05  to  apply  to 
Class  3  HDGVs  as  well.  This  is 
appropriate  because  the  fuel  and 
evaporative  control  systems  on  these 
vehicles  are  very  similar  to  those  on 
their  slightly  lighter- weight  Class  2b 
counterparts,  and  in  some  cases  Class  3 
HDGVs  are  already  designed  to  meet 
this  proposed  requirement.  EPA  is 
proposing  that  this  requirement  be  met 
beginning  in  the  2018  MY.  EPA  is  also 
proposing  that  manufacturers  be 
permitted  to  comply  as  early  as  the  2015 
MY  to  earn  on  a  one-to-one  basis 
allowances  which  could  be  used  to 
phase-in  the  Class  3  refueling  emission 
control  requirement  or  as  an  allowance 
under  the  Tier  3  evaporative  emission 
program.  EPA  believes  this  is 
appropriate  since  the  expected  daily 
average  reduction  in  vehicle  refueling 
emissions  for  this  class  of  vehicles  is 
large  relative  to  the  reduction  in 
evaporative  emissions  expected  under 
Tier  3.  Any  certifications,  including 
those  done  early,  must  use  EPA  Tier  3 
test  procedures  and  certification  test 
fuels. 

c.  Other  Potential  Program  Elements  for 
HDGVs 

EPA  is  seeking  comments  on  several 
other  programmatic  elements  related  to 
the  Tier  3  evaporative  and  refueling 
emission  control  proposal. 

First,  even  if  we  do  not  revise  the 
current  evaporative  emission  standards 
for  these  vehicles  and  they  are  not 
required-to  control  refueling  emissions, 
we  are  seeking  comment  on  requiring 
manufacturers  to  certify  their 
evaporative  emissions  using  Tier  3 
certification  test  fuel.  Tier  3  certification 
test  fuel  would  provide  equivalent  or 
better  emissions  control  as  compared  to 
current  certification  test  fuel  in  terms  of 
the  fuel  quality  impact  on  emission 
control  system  designs  to  meet  the 
existing  evaporative  emission  standards 


and  would  provide  equivalent  or  better 
in-use  performance.  Requiring  this  new 
certification  test  fuel  has  the  potential  to 
add  efficiency  to  the  certification 
process  since  manufacturers  could 
certify  one  system  for  EPA  and  CARB 
for  each  evaporative  family.  Since 
incomplete  vehicles  and  those  over 
14,000  lbs  GVWR  often  do  not  use  the 
same  test  vehicle/engine  for  evaporative 
and  exhaust  emission  testing,  we  seek 
comment  on  whether  a  requirement  for 
vehicle  evaporative  and/or  refueling 
emission  certification  on  Tier  3  test  fuel 
would  technically  necessitate  engine 
exhaust  emission  certification  on  Tier  3 
test  fuel. 

Second,  as  mentioned  in  Section  IV. 

B.,  EPA  is  also  seeking  comment  on 
requiring  the  use  of  Tier  3  certification 
test  fuel  for  HDGVs  which  are  engine- 
dynamometer  certified,  not  chassis- 
certified,  for  exhaust  emissions.  This 
would  potentially  include  all  engine 
families  certified  for  use  in  HDGVs 
above  8,500  lbs.  GVWR.  We  are  seeking 
comment  on  this  change  because  we 
believe  it  may  be  the  best  and  most 
representative  technical  approach  for 
the  future  in  the  context  of  the  engine/ 
emission  control  system/fuel  system 
design  and  performance  and  fuel 
quality.  Overall,  we  believe  this  change 
to  the  certification  test  fuel  for  HDGVs 
would  provide  equivalent  or  better 
emissions  control  for  the  regulated 
pollutants  as  compared  to  current 
certification  test  fuel,  in  terms  of  the 
impact  of  fuel  quality  on  emission 
control  system  designs  and  in-use 
performance,  and  may  also  simplify 
manufacturers’  testing  operations  by 
providing  for  a  single  test  fuel.  We  are 
also  seeking  comment  on  putting  this 
requirement  in  place  in  the  2020-2022 
MY  time  frame.  Consistent  with  the 
approach  proposed  in  Section  IV.D.4  for 
light-  and  heavy-duty  vehicles,  we  are 
committed  to  the  principle  of  ensuring 
that  any  change  in  test  fuel  for  heavy- 
duty  engines  would  not  affect  the 
stringency  of  either  the  fuel 
consumption  or  GHG  emissions 
standards.  As  part  of  the  separate 
rulemaking  discussed  in  Section  IV.D.4, 
we  would  expect  to  establish  the 
appropriate  test  procedure  adjustment 
for  HD  engine  fuel  consumption 
standards  and  to  determine  the  need  for 
any  test  procedure  adjustment  for  GHG 
emissions  standards  based  on  the 
change  in  certification  test  fuels. 

Third,  to  simplify  the  evaporative 
emission  regulations  for  HDGVs  and  to 
bring  them  more  in  line  with  the  current 
structure  of  the  product  offerings  in  this 
sector,  we  are  proposing  to  permit 
evaporative  emissions  certification  by 
engineering  analysis  for  vehicles  above 


14,000  lbs  GVWR  (instead  of  above 
26,000  lbs  GVWR  as  is  permitted  in  the  ’ 
current  regulations).  These  HDGVs 
would  remain  subject  to  the  emission 
standards  when  tested  using  the 
specified  procedures.  This  is  the  same 
cut  point  allowed  by  CARB  and  would 
allow  for  one  certification  method. 
Furthermore,  for  HDGVs  over  14,000  lbs 
GVWR,  we  request  comment  on  taking 
an  additional  step  to  rely  even  further 
on  design  parameters  and  engineering 
analysis.  Under  this  approach, 
manufacturers  would  need  to 
demonstrate  that  the  design  of  their 
purge  strategy,  canister  capacity,  and 
overall  control  system  would  control 
emissions  to  the  same  degree  as  similar 
(or  comparable)  Class  2b  or  Class  3 
vehicles  that  meet  emission  standards 
when  tested  over  the  established 
measurement  procedures.  The  standard 
would  be  a  performance  standard  in  that 
the  manufacturer  could  use  any  design 
that  met  the  criteria  of  controlling 
emissions  to  the  same  degree  that  occurs 
in  vehicles  that  meet  the  emissions 
standard.  However,  unlike  the  proposed 
approach,  compliance  with  the  standard 
would  be  based  solely  on  an  engineering 
review  of  the  design.  Compliance  would 
not  be  determined  by  measuring 
performance  on  the  emissions  test.  This 
would  take  into  account  the  limitations 
in  managing  any  significant  degree  of 
testing  with  these  over-size  vehicles.  In 
particular,  we  request  comment  on  the 
enforceability  of  taking  the  approach  of 
a  design  standard. 

Fourth,  we  are  proposing  a  revised 
description  of  evaporative  emission 
families  that  does  not  reference  sealing 
methods  for  carburetors  or  air  cleaners 
as  this  technology  is  now  obsolete  for 
heavy-duty  gasoline  engines. 

Fifth,  we  also  seek  comment  on  the 
implications  on  these  evaporative 
emission  standards  were  we  to  require 
the  certification  test  fuel  to  be  10  psi 
RVP  ElO  as  discussed  below  in  Section 
IV.D.l. 

Sixth,  we  are  proposing  to  clarify  how 
evaporative  emission  standards  affect 
engine  manufacturers  and  proposing 
more  descriptive  provisions  related  to 
certifying  vehicles  above  26,000  lbs 
GVWR  using  engineering  analysis. 

These  improved  descriptive  provisions 
would  apply  to  vehicles  above  14,000 
GVWR  lbs  if  the  proposed  change  in 
GVWR  cut  point  for  engineering 
analysis  certification  is  finalized. 

Finally,  EPA  is  asking  for  comment  on 
several  other  provisions  related  to  the 
heavier  HDGVs  (over  14,000  lbs  GVWR). 
First,  if  we  do  not  include  these  heavier 
HDGVs  in  the  Tier  3  final  rule 
requirements,  we  are  asking  comment 
on  whether  manufacturers  should  be 
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able  to  voluntarily  certify  any  HDGVs 
hot  covered  by  the  rule  to  the  same 
requirements  as  being  proposed  for 
Class  2b/3  HDGVs,  and  through  this 
action  earn  allowances  and  credits  for 
use  within  the  Tier  3  program  as 
discussed  above  for  other  vehicles.  This 
would  include  both  evaporative  and 
refueling  emissions  standards.  Second? 
EPA  also  asks  comment  on  whether 
there  should  be  a  provision  to  permit 
HDGVs  over  14,000  lbs  GVWR  to  be 
grouped  with  those  between  10,001  and 
14,000  lbs  GVWR  for  purposes  of 
complying  with  evaporative  and 
refueling  emission  control  standards 
and  related  provisions.  In  these  cases, 
we  would  expect  these  HDGVs  to  meet 
all  the  requirements  applicable  to  the 
group  in  which  they  are  being  included 
(e.g.,  useful  life,  OBD,  etc.). 

4.  Test  Procedures  and  Certification  Test 
Fuel 

a.  Review  and  Update  of  Testing 
Requirements 

EPA  adopted  the  current  test 
requirements  for  controlling  evaporative 
emissions  in  1993.291  Those  changes 
included:  (1)  Diurnal  testing  based  on 
heating  and  cooling  the  ambient  air  in 
the  SHED  292  instead  of  forcing  fuel 
temperatures  through  a  specified 
temperature  excursion;  (2)  repeated  24- 
hour  diurnal  measurements  to  capture 
both  permeation  and  diurnal  emissions; 
(3)  high-temperature  hot  soak  testing;  (4) 
high-temperature  running-loss 
measurements  with  a  separate  standard, 
including  controlled  fuel  temperatures 
according  to  a  fuel-temperature  profile 
developed  for  the  vehicle;  and  (5) 
canister  preconditioning  to  ensure  that 
vehicles  could  effectively  create  canister 
capacity  to  prepare  for  several  days  of 
non-driving. 

These  test  procedures  are  generally 
referred  to  as  “enhanced  evap”  testing. 
EPA  adopted  these  “enhanced  evap’’ 
test  procedures  in  coordination  with 
GARB.  The  test  requirements  include 
two  separate  test  sequences  to 
demonstrate  the  effectiveness  of 
evaporative  emission  controls.  The 
“two-diurnal  sequence’’  involves 
canister  loading  to  two-gram 
breakthrough,  followed  by  driving  for 
the  exhaust  test  (about  31  minutes),  a 
hot  soak  test,  and  two  days  of  cycled 
ambient  temperatures.  The  “three-day 
sequence”  involves  canister  loading 
with  50  percent  more  vapor  than  needed 
-  to  reach  breakthrough,  followed  by 


29’  58  FR  16002  (March  24. 1993). 

292  SHED  is  the  Federal  Register  acronym  for 
sealed  housing  for  evaporative  determination.  The 
SHED  is  the  enclosure  in  which  the  evaporative 
emissions  are  captured  before  measurement. 


driving  for  the  exhaust  test,  driving  for 
the  running  loss  test  (about  97  minutes 
total),  a  high-temperature  hot-soak  test, 
and  three  days  of  cycled  ambient 
temperature. 

The  2-day  sequence  was  intended 
primarily  to  insure  a  purge  strategy 
which  would  create  enough  canister 
capacity  to  capture  two  days  of  diurnal 
emissions  after  limited  driving.  The 
two-day  measurement  period  was 
effective  for  requiring  control  of 
permeation  and  other  fugitive 
emissions.  The  3-day  sequence  was 
intended  to  establish  a  design 
benchmark  for  achieving  adequate 
canister  storage  capacity  to  allow  for 
several  days  of  parking  on  hot  summer 
days,  in  addition  to  requiring  vehicle 
designs  that  prevent  emissions  during 
high-temperature  driving  and  shutdown 
conditions. 

After  adopting  these  evaporative  test 
procedures,  we  set  new  standards  for 
refueling  emissions  control  which 
called  for  onboard  refueling  vapor 
recovery  (ORVR).293  Manufacturers 
have  typically  designed  their  ORVR 
systems  to  be  integrated  with  their 
evaporative  controls,  using  a  single 
canister  and  purge  strategy  to  manage 
all  fuel  vapors  vented  from  the  fuel 
tank.  Due  to  the  magnitude  of  the 
refueling  emission  load  and  the  manner 
in  which  the  load  rates  affect  activated 
carbon  capture  efficiency,  it  has  become 
clear  that  ORVR  testing  with  these 
integrated  systems  serves  as  the 
benchmark  for  achieving  adequate 
canister  storage  capacity. 

In  the  nearly  20  years  since  adopting 
these  test  procedures,  manufacturers 
have  made  great  strides  in  developing 
designs  and  technologies  to  manage 
canister  loading  and  purging  and  to 
reduce  permeation  emissions.  Except  as 
discussed  below,  we  are  not  proposing 
to  change  the  test  procedures  for 
demonstrating  compliance  with  the 
proposed  Tier  3  emission  standards. 

As  described  above,  we  are  proposing 
to  adopt  a  new  standard  based  on 
measured  values  over  a  “canister  bleed 
test,”  which  is  intended  to  measure  only 
fuel  vapors  which  diffuse  from  the 
evaporative  canister.  GARB  developed 
this  procedure  as  a  means  of  setting  a 
standard  that  would  not  be  affected  by 
nonfuel  background  emissions.  This 
procedure  is  a  variation  of  the 
established  two-day  test  sequence.  The 
canister  is  preconditioned  by  purging 
and  loading  to  breakthrough,  then 
attached  to  an  appropriate  test  vehicle 
for  driving  over  the  duty  cycle  for  the 
exhaust  test.  The  canister  is  then 
attached  to  a  fuel  tank  for  measurement. 


293  59  fR  16262  (April  6,  1994). 


After  a  stabilization  period,  the  tank  and 
canister  undergo  two  days  of 
temperature  cycling.  Ganister  emissions 
are  measured  using  a  flame  ionization 
detector  (FID),  either  using  a 
conventional  SHED  approach  or  by 
collecting  emissions  in  a  bag  and 
measuring  the  mass.  Rather  than 
repeating  GARB’s  regulations,  we  are 
proposing  to  incorporate  those 
regulations  by  reference  into  the  CFR. 
This  will  avoid  the  possibility  of 
complications  related  to  minor 
differences  that  may  occur  with  separate 
test  procedures. 

GARB  also  adopted  a  fuel  system  “rig 
test”  as  an  optional  approach  to 
demonstrate  control  of  evaporative 
emissions  without  the  effects  of  the 
nonfuel  hydrocarbon  emissions  that  are 
seen  in  testing  the  whole  vehicle  in  the 
SHED.  We  generally  expect 
manufacturers  to  comply  with  the 
proposed  EPA  requirements  which 
include  the  canister  bleed  test  and 
emission  standard  instead  of  GARB 
Option  1  which  includes  the  rig  test  and 
emission  standard.  However,  since  we 
are  proposing  to  accept  GARB  Option  1 
certifications  for  the  2017  through  2019 
model  years,  we  are  also  proposing  to 
incorporate  by  reference  CARB’s  rig  test 
into  the  GFR  to  accommodate  those 
manufacturers  that  do  in  fact  rely  on 
this  approach. 

Also,  as  discussed  further  below,  we 
are  proposing  to  adopt  a  new  leak  test 
procedure  which  would  be  used  to 
measure  leak  rates  for  the  proposed  leak 
emission  standard.  The  leak  test 
standard  test  procedure  is  contained  in 
the  proposed  regulatory  text.  Further 
detail  can  be  found  in  the  draft 
Regulatory  Impact  Analysis  (Appendix 
to  Chapter  1). 

Manufacturers  have  raised  a  pair  of 
related  concerns  regarding  the  current 
test  procedures.  First,  hybrid  vehicles 
and  new  engine  designs  for  meeting  fuel 
economy  standards  and  CO2  emission 
standards  increase  the  challenge  of 
maintaining  an  adequate  purge  volume 
to  prepare  vehicles  for  the  diurnal  test. 
For  hybrid  vehicles  this  is  related  to  the 
amount  of  time  the  engine  is  running. 
For  other  technologies  this  is  related  to 
the  trend  toward  decreasing  available 
vacuum  in  the  intake  manifold,  which 
is  the  principal  means  of  drawing  purge 
air  through  the  canister.  Second, 
preconditioning  the  canister  by  loading 
to  breakthrough  serves  as  a  disincentive 
for  some  control  strategies  that  might 
otherwise  be  effective  at  reducing 
emissions,  such  as  designs  involving 
greater  canister  capacity  or  better 
containment  of  fuel  vapors  inside  the 
fuel  tank.  In  addition,  we  have  learned 
from  studying  in-use  emissions  and  in- 
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use  driving  behaviors  and  usage 
patterns  that  it  is  not  uncommon  for 
vehicles  to  go  for  an  extended  period 
with  little  or  no  opportunity  to  purge 
the  canister. 

We  request  comment  on  an  optional 
adjustment  to  the  test  procedure 
intended  to  address  these  three 
concerns.  In  this  alternative,  for  designs 
involving  pressurized  tanks, 
manufacturers  would  determine  an 
alternative  vapor  load  to  precondition 
the  canister  before  the  exhaust  test.  If, 
for  example,  a  fuel  system  is  designed 
to  stay  sealed  up  to  1  psi  and  to  vent 
vapors  to  the  canister  if  rising 
temperatures  trigger  a  pressure-relief 
valve,  the  manufacturer  could  quantify 
the  actual  vapor  load  to  the  canister 
during  three  consecutive  days  of  cycling 
through  diurnal  test  temperatures.  This 
three-day  vapor  load  would  be  the 
amount  of  fuel  vapor  used  to 
precondition  the  canister  (loaded  at  the 
established  rate  of  15  grams  per  hour). 
This  canister  loading  may  also  involve 
butane  instead  of  fuel  vapor,  but  we 
would  likely  require  a  greater  mass  of 
butane  to  account  for  the  fact  that  it  is 
easier  to  remove  the  butane  from  the 
activated  carbon  in  the  canister.  This 
approach  would  be  flexible  to 
accommodate  any  design  target  for 
pressurizing  fuel  tanks.  Canister 
preconditioning  for  the  ORVR  test  (for 
integrated  and  nonintegrated  systems) 
would  remain  unchanged. 

b.  Test  Fuel 

EPA  is  proposing  to  change  the 
certification  test  fuel  specifications  as 
described  in  Section  IV. D.  Here  we 
discuss  some  implications  for 
evaporative  and  refueling  emissions 
testing.  We  are  proposing  to  revise  the 
certification  test  fuel  specification 
(including  durability  fuel)  in 
conjunction  with  the  proposed  Tier  3 
standards,  principally  to  include 
ethanol  and  reduce  sulfur  such  that  the 
test  fuel  better  aligns  with  the  current 
and  projected  in-use  fuel.  Any  Tier  3 
evaporative  emission  certification 
would  have  to  use  Tier  3  certification 
test  fuel  and  test  procedures.  This  could 
be  done  as  early  as  the  2015  MY  and 
would  be  required  for  all  vehicle  models 
by  the  2020  MY.  We  are  further 
proposing  to  apply  the  new  test  fuel  at 
the  same  time  to  ORVR  testing. 
Therefore,  beginning  in  the  2017  MY  if 
manufacturers  do  any  new  testing  to 
demonstrate  compliance  with  the 
proposed  Tier  3  evaporative  emission 
standards,  they  would  need  to  submit 
test  data  to  demonstrate  compliance 
with  the  refueling  emission  standards 
using  the  new  certification  test  fuel  as 
well  as  the  leak  (when  applicable). 


refueling,  canister  bleed,  and  high 
altitude  testing  requirements  and 
emission  standards.  We  are  also 
proposing  that  any  family  that  is  not  yet 
captured  within  the  Tier  3  phase-in 
percentage  may  remain  on  current 
certification  fuel  or,  as  discussed  below, 
California  certification  test  fuel  and  test 
procedures  through  the  2019  MY.  By  the 
2020  MY  all  evaporative  and  refueling 
emission  certifications  would  have  to  be 
on  EPA  test  procedures  and  certification 
fuels.  It  is  useful  to  clarify  that  any 
confirmatory  or  in-use  testing  for  these 
families  would  be  done  on  the  fuel  on 
which  they  were  originally  certified. 
However,  by  the  2020  MY  all  vehicles 
must  be  certified  with  Tier  3 
certification  test  fuel  and  that  test  fuel 
would  have  to  be  used  in  confirmatory 
and  in-use  testing. 

Finally,  we  are  proposing  that  any 
vehicle  certified  to  the  refueling  spit 
back  standard  separately  (mostly 
incomplete  HDGVs)  may  continue  to  do 
so  using  current  certification  fuel  until 
the  2022  MY  even  if  it’s  evaporative 
and/or  refueling  emissions  are  certified 
on  Tier  3  certification  fuel.  This  is 
reasonable  since  the  fill  quality  of  the 
vehicle  and  eliminating  spit  back  are 
not  necessarily  related  to  the  ethanol  or 
sulfur  content  of  the  gasoline. 

There  are  two  main  fuel  properties 
that  influence  evaporative  emissions: 
Ethanol  content  and  vapor  pressure. 
Current  requirements  specify  an 
emission  test  fuel  with  no  ethanol  for 
emissions  testing;  however,  the  current 
regulation  specifies  that  manufacturers 
must  perform  service  accumulation 
(durability)  using  fuel  with,  at  a 
minimum,  the  highest  concentration  of 
ethanol  permissible  under  federal  law 
for  in-use  gasoline  and  that  is 
commercially  available  in  at  least  one 
state.  In  this  case,  this  provision  has  the 
effect  of  insuring  that  manufacturers 
would  design  their  fuel  systems  to 
account  for  the  effect  of  ethanol  on 
permeation  emissions.  Even  without 
ethanol  in  the  test  fuel,  the  extended 
operation  with  gasoline-ethanol  blends 
for  service  accumulation  would 
effectively  force  the  manufacturers  to 
design  systems  which  effectively  control 
emissions  from  the  blended  fuel.  By 
regulation  manufacturers  must  use  a  10 
percent  ethanol  fuel  in  current 
evaporative  emissions  durability  work. 
As  a  result,  adding  ethanol  to  the  test 
fuel  for  Tier  3  evaporative  and  refueling 
emission  testing  should  pose  no  new  or 
greater  challenge  for  manufacturers.  A 
second  issue  related  to  adding  ethanol 
to  the  certification  test  fuel  relates  to  the 
emission  measurement  in  the  SHED. 
Emissions  are  detected  by  flame 
ionization  detectors  (FID),  which  are 


less  responsive  to  ethanol  than  gasoline. 
This  effect  causes  under-reporting  from 
the  ethanol  portion  of  the  fuel  vapor. 
Fuel-related  emissions  from  the  vehicle 
may  be  slightly  more  weighted  toward 
ethanol  than  gasoline,  depending  on 
how  the  different  fuel  constituents 
permeate  through  various  fuel-system 
materials,  how  they  evaporate  from  the 
bulk  fuel  in  the  tank  at  varying 
temperatures,  and  how  they  adsorb  onto 
and  desorb  from  the  activated  carbon  in 
the  canister.  We  are  proposing  to 
address  this  issue  by  the  use  of  a 
prescribed  scaling  factor.  Under  this 
approach  manufacturers  would  simply 
multiply  their  SHED  measurement 
results  by  a  fixed  value  to  adjust  upward 
for  the  difference  in  the  FID  response  to 
ethanol.  Data  available  to  EPA  suggest 
that  a  scaling  value  of  approximately  1.1 
would  be  appropriate  for  El5.2-*‘*  This 
means  that  the  value  measured  in  the 
SHED  would  be  multiplied  by  1.10  to 
account  for  a  difference  in  the  FID 
response.  This  was  determined  using 
data  which  indicates  that  from  a  near 
worst  case  perspective  the  term  within 
the  bracket  {  }  below  equals  1.1. 

MhC-  adi  =  [(PaVn/T)- 

(.000297)(ppm(T,d)*{l  +  ((1  -Ta) 

(re,h))/  1  +  {(re.h)(ra))}] 

This  adjustment  would  apply  to  hot 
soak  plus  diurnal,  refueling,  canister 
bleed,  and  spitback  emission  standards 
testing.  For  higher  ethanol  blends  (such 
as  E85),  the  regulation  already  specifies 
measurement  and  calculation 
procedures  to  adjust  for  this  effect.  We 
are  not  proposing  any  changes  to  these 
procedures. 

c.  V^ehicle  Preconditioning  for  Nonfuel 
Hydrocarbon  Emissions  for  the  Tier  3 
Evaporative  Emission  Standards 

The  proposed  Tier  3  hot  soak  plus 
diurnal,  leak,  and  canister  bleed 
emission  standards  taken  together  are 
expected  to  bring  about  the  widespread 
use  of  technology  which  effectively 
eliminates  fuel  vapor  emissions.  The 
canister  bleed  and  leak  emission 
standards  are  not  influenced  by  non  fuel 
hydrocarbon  emissions  from  the 
vehicle.  Nonfuel  hydrocarbon  emissions 
from  the  vehicle  are  measured  as  part  of 
SHED  emission  testing,  and  are 
indistinguishable  for  fuel  hydrocarbons 
when  a  FID  is  used  to  measure  the 
concentration.  The  level  of  these 
nonfuel  hydrocarbon  emissions  vary  by 
vehicle  and  component  design  and 
material.  These  emissions  arise  from 
paint,  adhesives,  plastics,  fuel/vapor 
lines,  tires,  and  other  rubber  or  polymer 
components  and  are  generally  greater 
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with  larger  size  vehicles.  These  nonfuel 
hydrocarbon  emissions  are  usually 
highest  with  newly  manufactured 
vehicles  and  decrease  relatively  quickly 
over  time. 

Currently,  manufacturers  often 
conduct  some  preconditioning  to  reduce 
or  eliminate  the  effects  of  these  nonfuel 
hydrocarbon  emissions  on  evaporative 
emissions  measurements  in  the  SHED. 

In  the  past,  this  practice  has  not  been 
addressed  through  regulatory 
provisions.  However,  given  the  stringent 
level  of  the  proposed  Tier  3  hot  soak 
plus  diurnal  evaporative  emission 
standards,  and  that  nonfuel 
hydrocarbon  emissions  cU'e  expected  to 
be  a  significant  portion  of  the 
hydrocarbon  emissions  measured  in  the 
SHED,  EPA  believes  that  some  sort  of 
preconditioning  before  certification 
testing  is  appropriate  and  that  a 
regulatory  provision  addressing  this 
practice  may  be  warranted.  Providing 
some  recognition  of  and  allowance  for 
this  practice  would  help  to  create  the 
proper  balance  between  necessary  and 
proper  preconditioning  to  address  high 
nonfuel  hydrocarbon  emissions  and 
excessive  preconditioning  which  could 
undermine  the  intent  of  the  proposed 
hot  soak  plus  diurnal  emission  standard 
(-  50  mg  or  less  of  fuel  evaporative 
emissions).  EPA  believes  the  goal  of 
evaporative  emissions  preconditioning 
should  be  to  get  nonfuel  hydrocarbon 
emissions  to  what  we  call  vehicle 
background  levels.  A  working  definition 
of  vehicle  background  level  might  be  the 
level  which  would  occur  naturally 
twelve  months  after  production.  A 
provision  in  the  regulations  which 
addresses  preconditioning  reduces 
ambiguity  for  the  manufacturers  and 
could  reduce  or  eliminate  any 
uncertainty  in  the  true  meaning  of 
certification  test  results. 

Manufacturer  activity  with  regard  to 
preconditioning  often  involves  two 
practices.  First,  manufacturers  in  some 
cases  “bake”  their  test  vehicles  at 
temperatures  of  50  °C  or  higher  for 
periods  of  up  to  ten  or  more  days  to 
accelerate  the  off-gassing  of  these 
nonfuel  hydrocarbon  emissions  before 
testing  is  conducted.  While  this  practice 
is  common,  there  is  no  standardized 
method  or  protocol  for  this 
preconditioning  prior  to  new  vehicle 
certification  testing.  For  example,  some 
manufacturers  bake  for  a  set  period  of 
time  in  a  climate  chamber  while  others 
bake  in  the  climate  chamber  and 
periodically  measure  nonfuel 
background  in  a  SHED  until  an 
acceptable  or  stable  level  of  nonfuel 
hydrocarbon  emissions  is  achieved. 
Second,  manufacturers  often  remove, 

^  modify,  or  clean  certain  components 


which  are  the  largest  source  of  nonfuel 
hydrocarbon  emissions.  Preconditioning 
could  also  include  measures  to 
eliminate  minor  fuel  drips,  spills,  or 
other  fuel  remnants  which  occur  as  a 
result  of  vehicle  preparation  for  testing. 

We  are  not  proposing  to  specify 
standardized  preconditioning  practices 
or  protocols  with  regard  to  addressing 
nonfuel  hydrocarbon  emissions  before 
evaporative  emission  certification 
testing.  However,  we  are  proposing 
general  provisions  in  four  areas.  First, 
we  would  specify  in  the  regulations  that 
preconditioning  for  the  purpose  of 
addressing  nonfuel  hydrocarbon 
emissions  is  permitted.  Second,  we 
would  specify  that  any  preconditioning 
is  voluntary.  Third,  we  would  specify 
that  if  preconditioning  is  conducted,  the 
details  must  be  specified  to  EPA  before 
certification  testing,  (i.e.,  at  the  time  of 
the  pre-certification  planning  meeting). 
The  goal  of  this  preconditioning  should 
be  to  get  nonfuel  hydrocarbon  emissions 
to  what  we  would  term  vehicle 
background  levels  as  discussed  above. 
The  specifics  to  be  discussed  with  EPA 
could  include  details  on  vehicle  baking 
practices  such  the  temperature  and  time 
duration  in  the  climate  chamber  and 
practices  conducted  as  an  alternative  or 
complement  to  vehicle  baking  such  as 
installing  used  tires  (drive  and  spare)  on 
certification  vehicles,  and  allowing  the 
windshield  washer  tank  to  be  filled  only 
with  water.  In  seeking  to  understand 
this  issue,  we  ask  for  comment  on 
which  components  are  the  largest 
sources  of  these  nonfuel  hydrocarbons 
and  of  these  which  are  practical  to 
modify  or  remove  for  the  evaporative 
emissions  test. 

Fourth,  as  part  of  these  considerations 
we  would  specifically  propose  that  no 
preconditioning  be  permitted  for  testing 
of  any  vehicle  aged  more  than  twelve 
months  from  its  date  of  manufacture. 
The  only  exception  we  would  consider 
is  the  use  of  an  aged  spare  tire  in  lieu 
of  the  spare  tire  on  the  test  vehicle.  For 
these  vehicles,  nonfuel  hydrocarbon 
emissions  would  presumably  be 
reduced  to  a  stable  level  due  to  natural 
off  gassing  which  begins  after  the 
vehicle  is  manufactured.  Emissions 
from  any  replacement  parts  or  other 
vehicle  maintenance  would  presumably 
be  encompassed  within  the  margin 
below  the  standard  created  by  this 
natural  off-gassing.  EPA  asks  comment 
on  how  to  address  testing  of  vehicles 
with  relatively  new  drive  tires  and 
whether  used  drive  tires  should  be 
allowed  in  these  circumstances.  Data 
available  to  EPA  indicates  that  the 
background  emission  rate  stabilizes  to 
about  two-thirds  of  the  level  of  the 
standard  after  about  twelve  months. 


These  levels  are  adequately  below  the 
proposed  Tier  3  evaporative  emission 
standards  so  that  nonfuel  background 
would  not  unduly  influence  test  pass/ 
fail  outcomes  and  are  within  the  range 
of  values  EPA  expects  to  be 
accommodated  within  the  proposed 
-evaporative  emission  standard.  This 
proposed  restriction  for  vehicles  older 
than  12  months  would  include 
certification,  confirmatory  and  in-use 
testing  for  any  vehicle  certified  to  the 
proposed  Tier  3  evaporative  emission 
standards.  We  request  manufacturer 
data  related  to  the  change  in  nonfuel 
hydrocarbon  emission  rates  over  time 
and  on  the  best  method  to  consider 
these  emissions  as  part  of 
preconditioning  before  evaporative 
emission  testing. 

d.  Reciprocity  With  GARB 

Over  the  past  15  years  EPA’s 
“enhanced  evap”  test  procedures  have 
been  based  on  testing  with  9  pound  per 
square  inch  (psi)  RVP  gasoline  with  test 
temperatures  representing  a  summer 
day  with  peak  temperatures  of  about 
96  °F.  GARB  adopted  the  same  basic 
procedures,  but  specified  that  testing 
should  occur  with  7  psi  RVP  gasoline  at 
temperatures  of  up  to  105  °F.  EPA  and 
GARB  agreed  that  certification  could  be 
based  on  testing  with  either  EPA  or 
GARB  conditions  and  that  these 
provided  equivalent  stringency  for 
purposes  of  evaporative  control  system 
design.  However,  the  provision  allowing 
for  this  equivalence  of  test  data 
preserved  EPA’s  ability  to  also  test  with 
either  EPA  or  GARB  temperature 
conditions.  GARB  always  specified  EPA 
test  conditions  for  refueling  as  they 
were  deemed  worst  case.  GARB  recently 
moved  to  change  their  certification  test 
fuel  to  a  7  RVP  gasoline  with  10  percent 
ethanol  and  as  discussed  in  Section 
IV.D,  we  are  now  proposing  to  change 
the  Federal  certification  test  fuel 
specification  to  a  9  RVP  gasoline  with 
15  percent  ethanol. 

During  the  development  of  this 
proposal  we  carefully  considered  the 
practice  of  GARB/EPA  reciprocity  with 
regard  to  certification  test  fuels,  hot  soak 
plus  diurnal  test  procedures,  and 
emission  test  results  when  it  comes  to 
evaporative  emissions  certification. 

With  this  notice  we  are  proposing  a 
revised  approach  to  the  GARB/EPA 
reciprocity  with  regard  to  evaporative 
and  refueling  emissions.  A  uniform 
national  certification  test  fuel  is 
important  to  the  design  of  fuel/ 
evaporative  systems  which  will  operate 
effectively  across  the  U.S.  Gonsistent 
with  our  desire  to  have  a  national 
program  with  vehicles  designed  for  El 5 
as  discussed  in  Section  IV.D,  and 
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consistent  with  our  treatment  of  exhaust 
emission  standards,  we  are  proposing  a 
9  RVP  test  fuel  with  15  percent  ethanol 
for  all  evaporative  (hot  soak  plus 
diurnal,  canister  bleed,  and  leak 
emission  standards)  and  refueling 
emissions  testing.  Thus,  after  the 
evaporative  emissions  fuel  phase-in 
discussed  above  (ending  after  the  2019 
MY),  EPA  will  no  longer  accept  test  data 
on  GARB  test  fuel  and  diurnal  test  - 
temperatures.  However,  GARB  has 
agreed  to  accept  emission  test  data  on 
EPA  test  fuel  and  temperature 
Conditions  for  certification  such  that  a 
uniform  national  program  could  still 
exist.  This  approach  applies  to  all 
evaporative  and  refueling  emission 
standards. 

Generally,  any  vehicle  family  counted 
in  the  Tier  3  evaporative  emission 
standards  phase-in  must  be  certified  on 
Tier  3  certification  test  fuel  using  EPA 
test  procedures.  However,  EPA 
recognizes  that  the  Galifornia  and 
federal  evaporative  emission  standard 
programs  would  be  starting  from 
different  bases  and  that  the  transition 
provisions  are  different  in  some  ways. 

For  example,  the  proposed  EPA  program 
starts  in  the  2017  MY  but  after  that  has 
the  same  basic  program  construct  as 
GARB  in  2018.  However,  prior  to  the 
2017  MY,  GARB  has  a  ZEV  program 
provision  which  will  continue  to  bring 
zero  evap  technology  into  the  fleet 
before  2017.  To  capitalize  on  this 
technology  and  to  facilitate  transition, 
we  are  proposing  that  any  GARB 
evaporative  emission  test  data  from  MYs 
2015  and  2016  certifications  could  be 
used  in  federal  certification  for  those 
evajjorative/refueling  families  through 
the  2019  MY.  Assuming  these  vehicle 
families  meet  Tier  3  evaporative 
emission  standards  and  they  are  sold 
nationwide  they  could  be  included  in 
the  percentage  phase-in  calculations  as 
Tier  3  vehicles.  A  good  example  of  these 
would  be  vehicles  meeting  GARB 
Option  1  standards  discussed  above.  If 
the  vehicles  do  not  meet  the  Tier  3 
evaporative  emission  requirements 
manufacturers  could  potentially  sell 
them  nationwide,  but  they  would  not  be 
included  as  compliant  vehicles  in  the 
percentage  phase-in  calculation.  EPA 
proposes  a  similar  provision  for  a 
manufacturer  which  elects  to  use  the 
GARB  test  procedures  and  Jest  fuels  to 
meet  the  refueling  emission  standard. 
That  is,  if  a  manufacturer  uses 
evaporative  emission  test  data  from 
2015  or  2016  model  year  GARB 
certifications  to  meet  the  Federal 
requirements  in  2017-2019  model  years, 
it  may  also  use  GARB  refueling  emission 
test  data  from  model  year  2015  and  2016 


certifications  for  federal  certification  for 
the  refueling  requirements  for  those 
evaporative/refueling  families  through 
the  2019  MY.  Any  in-use  testing  on 
vehicle  families  certified  on  this  data 
would  be  conducted  using  the  GARB 
temperature  conditions  and  test  fuel  and 
the  GARB  ethanol  SHED  adjustment 
value  of  1.08  for  10  percent  ethanol. 
‘However,  by  the  2020  MY  all  vehicles 
would  have  to  be  certified  using  EPA 
certification  test  fuel  and  test 
procedures.  In  the  interim,  the 
equivalency  and  acceptance  by  EPA  of 
certification  on  Galifornia  test  fuels  is 
dependent  on  our  proposed  9  psi  RVP 
level  for  the  certification  test  fuel.  Were 
we  to  require  the  more  stringent  level  of 
10  psi  RVP  more  typical  of  ElO  as 
discussed  in  section  IV.D.l,  testing 
using  Galifornia  test  fuels  and 
conditions  would  no  longer  be 
equivalent. 

e.  Evaporative  and  Refueling  Emission 
Standards  for  Various  Fuels 

The  evaporative  and  refueling 
emission  standards  today  apply  in 
different  ways  to  different  fuels.  In  the 
case  of  gasoline,  all  the  standards  apply 
and  testing  is  required  for  certifying  all 
vehicles.  Evaporative  emission 
standards  do  not  apply  for  diesel-fueled 
vehicles:  the  refueling  standards  apply 
to  diesel-fueled  vehicles,  but 
manufacturers  can  get  EPA  approval  to 
omit  testing  for  certification.  For  other 
fuels,  there  is  a  mix  of  standards 
applying  or  not  applying,  and  if 
standards  apply,  testing  is  either 
required  or  not  required.  The  statutory 
provisions  in  this  regard  are 
straightforward:  Glean  Air  Act  section 
202(k)  specifies  that  gasoline-fueled 
vehicles  must  be  certified  to  evaporative 
emission  standards,  and  section 
202(a)(6)  specifies  that  all  motor' 
vehicles  be  certified  to  refueling 
emission  standards.  This  raises  two 
questions.  First,  we  request  comment  on 
using  this  rulemaking  as  the  proper 
context  for  applying  the  refueling 
standards  to  vehicles  powered  by  every 
kind  of  fuel.  Where  standards  do  not 
apply  today  (natural  gas,  fuel  cells, 
electric,  etc.),  we  would  expect  to  waive 
test  requirements  for  certification,  so 
this  would  not  be  any  substantial 
burden.  Dedicated  ethanol-fueled 
vehicles  would  face  a  new  requirement, 
but  we  are  not  aware  that  there  are  any 
such  vehicles  today. 

Second,  we  have  the  discretion  to 
apply  evaporative  emission  standards  to 
vehicles  powered  by  fuels  other  than 
gasoline.  The  standards  expressly  do  not 
apply  for  diesel  fuel.  By  omission,  the 
standards  do  not  apply  for  dedicated 
ethanol-fueled  vehicles,  fuel-cell 


vehicles,  and  electric  vehicles.  The 
standards  apply  for  natural  gas  and 
liquefied  petroleum  gas  even  though 
these  ara  sealed  systems  with  no 
emission  control  systems  for  controlling 
evaporative  emissions.  We  request 
comment  on  adjusting  the  regulations 
such  that  evaporative  emission 
standards  apply  only  to  volatile  liquid 
fuels,  which  is  the  approach  we  have 
taken  for  nonroad  applications  (see,  for 
example,  40  GFR  1060.801).  Under  this 
approach,  diesel  fuel  would  continue  to 
be  excluded  from  standards  because  it  is 
nonvolatile.  This  approach  would  also 
exclude  natural  gas  and  liquefied 
petroleum  gas  because  they  are  not 
liquid  fuels  at  atmospheric  pressure. 

5.  Improvements  to  In-Use  Performance 
of  Fuel  Vapor  Gontrol  Systems 

a.  Background  on  Data  Related  to  In-Use 
Performance 

« 

As  part  of  the  Gompliance  Assistance 
Program  (GAP  2000)  in-use  verification 
program  (lUVP)  ^95  the  manufacturers 
began  testing  the  evaporative  emissions 
performance  of  small  samples  of  in-use 
vehicles  owned  and  used  by  the  public. 
These  regulations  can  be  found  at  40 
GFR  86  1845-01,  and  1845-04.  In  2000, 
EPA  extended  this  requirement  to  cover 
chassis-certified  HDVs,  which  for  these 
purposes  are  basically  all  HDGVs  up  to 
14,000  lbs  GVWR.296  yhe  in-use  testing 
for  evaporative  emissions  started  in 
2004  for  2001  MY  LDVs,  LDTs,  and 
MDPVs  and  in  2008  for  2007  MY 
chassis  certified  HDGVs.  Gurrent  lUVP 
data  for  evaporative  emissions  covers 
about  1800  vehicle  tests.  This  data 
shows  that  when  evaluated  in  the 
laboratory  using  certification  test 
procedures,  the  vast  majority  (over  95 
percent)  of  the  vehicles  pass  the 
evaporative  emission  standards  to 
which  they  were  certified.  While  this 
information  is  indicative  of  good  in-use 
performance,  it  has  limitations.  First, 
the  test  results  are  for  small  sample 
sizes.  For  the  approximately  150  million 
LDVs,  LDTs,  MDPVs,  and  chassis- 
certified  HDGVs  produced  between 
2001  (the  start  of  the  lUVP  program)  and 
2010  (latest  available  data),  only  about 
0.001  percent  of  vehicles  were  tested. 
Second,  the  lUVP  regulations  place 
limits  on  the  age/mileage  for  vehicle 
testing.  Each  model  year  is  tested  in  two 
“batches,”  nominally  at  the  one  and 
four  year  age  points.  One  year  old 
vehicles  must  have  at  least  10,000  miles 
and  four  year  old  vehicles  must  have  at 
least  50,000  miles  with  at  least  one 
within  the  higher  mileage  group  having 


2»5  64  FR  23906  (May  4.  1999). 

2««65  FR  59922-59924  (October  6,  2000). 
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an  odometer  reading  of  at  least  75 
percent  of  useful  life  (90,000  miles  for 
most  Tier  2  vehicles).  The  useful  life 
period  for  LDVs  and  LDTls/LDT2s  is  10 
years/120,000  miles,  for  LDT3s/LDT4s/ 
MDPVs  and  complete  HDGVs  it  is  11 
years/120,000  miles.  Thus,  few  firm 
conclusions  can  be  drawn  about  full 
useful  life  emissions  performance. 

Recent  evaporative  emission  testing 
conducted  by  EPA  and  others  evaluated 
in-use  LDVs  and  LDTs  certified  to  meet 
the  enhanced  evaporative  emission 
standards  implemented  for  1996  and 
later  model  years  as  well  as  Tier  2 
standards  implemented  for  2004  and 
later  model  year  vehicles.  Three 
Coordinating  Research  Council  (CRC) 
programs  (E-77-2/2b/2c),  tested 
evaporative  emission  levels  of  vehicles 
with  varying  amounts  of  ethanol  and 
levels  of  RVP  in  the  gasoline  test  fuel.^as 
These  programs  were  unique  in  that  a 
subset  of  the  vehicle  SHEDlests  were  of 
vehicles  with  implanted  leaks  at  the 
nominal  minimal  level  of  detection  for 
OBD  systems  (0.020  inch)  in  three 
different  locations  in  the  fuel/ 
evaporative  control  system.  These  tests 
showed  hydrocarbon  emission  rates  2- 
10  times  greater  than  for  the  same 
vehicles  tested  in  the  SHED  without  the 
leaks  and  showed  an  order  of  magnitude 
of  difference  depending  on  where  the 
leak  was  introduced. 

Furthermore,  the  CRC  E-77-2 
evaporative  emissions  test  programs 
which  looked  at  permeation  in  aged 
vehicles  meeting  EPA’s  enhanced 
evaporative  emission  control  standards, 
introduced  a  new  Static  Test  Procedure 
which  pressurized  the  vapor  space  and 
activated  the  fuel  pump  during  different 
portions  of  the  SHED  test,  while  the 
vent  from  the  vehicle  canister  was 
routed  to  a  trap  canister  outside  of  the 
SHED.  By  pressurizing  the  vapor  space 
it  was  possible  to  determine  if  there  was 
a  vapor  leak  in  the  system  by  looking  for 
a  slope  change  in  the  vapor 
concentration  in  the  SHED  over  time 
relative  to  permeation  alone.  Similarly, 
by  activating  the  fuel  pump  it  was 
possible  to  determine  if  there  was  a 
liquid  leak  in  the  system  by  looking  for 
a  slope  change  in  the  vapor 
concentration  in  the  SHED  over  time 

^9^58  FR  16002  (March  24,  1993). 

29®  CRC  E-77  reports:  Haskew,  H.,  Liberty,  T. 
(2008).  Vehicle  Evaporative  Emission  Mechanisms; 
A  Pilot  Study,  CRC  Project  E-77;  Haskew,  H., 
Liberty,  T.  (2010).  Enhanced  Evaporative  Emission 
Vehicles  (CRC  E-77-2);  Haskew,  H.,  Liberty,  T. 
(2010).  Evaporative  Emissions  from  In-Use 
Vehicles:  Test  Fleet  Expansion  (CRC  E-77-2b): 
Haskew,  H.,  Liberty,  T.  (2010).  Study  to  Determine 
Evaporative  Emission  Breakdown,  Including 
Permeation  Effects  and  Diurnal  Emissions  Using 
E20  Fuels  on  Aging  Enhanced  Evaporative 
Emissions  Certified  Vehicles,  CRC  E-77-2c. 


relative  to  permeation  alone,  Out'of  the 
15  randomly  recruited  vehicles  in  the 
program,  seven  of  them  displayed  vapor 
and/or  liquid  leaks  on  one  or  more  fuel 
ethanol/RVP  combination  (4  of  these  7 
were  Tier  2  vehicles).  A  closer  look  at 
the  data  indicates  that  over  the  course 
of  the  study,  which  covered  a  two  to 
four  year  period  depending  on  the 
vehicle,  the  magnitude  of  the  leaks 
increased  with  time. 

These  studies  taken  together  were  of 
concern  to  EPA  with  regard  to  the  in-use 
performance  of  evaporative  emission 
control  systems  because  they  indicated 
that  leaks  could  be  a  large  portion  of  the 
evaporative  emissions  inventory  if  they 
occurred  in  even  a  relatively  small 
fraction  of  the  in-use  fleet.  The  key 
missing  piece  of  information  was  how 
often  the  leaks  of  0.020  inches  or  larger 
occur  in  the  fleet. 

To  help  us  better  understand  this 
concern,  EPA  partnered  with  the 
Colorado  Department  of  Public  Health 
and  Environment  (CDPHE)  and  with 
CRC  as  an  advisor  for  a  pilot  field  study 
in  Denver  in  the  summer  of  2008  to 
assess  the  frequency  of  high  evaporative 
emissions  vehicles  in  the  fleet.  The 
project  identified  high  evaporative 
emission  emitters  through  an  innovative 
screening  tool  known  as  a  remote 
sensing  device  (RSD).  The  vehicles  were 
identified  at  the  entrance  to  the 
Inspection  and  Maintenance  (l/M) 
station  as  high  evaporative  emission 
emitters.  The  operators  of  these  vehicles 
were  asked  to  participate  in  further 
evaluation  using  a  Portable  Sealed 
Housing  for  Evaporative  Determination 
(PSHED)  in  addition  to  a  modified 
California  method  test  procedure  to 
locate  the  Source  of  the  high  emissions 
indicated  by  the  PSHED  level. The 
CDPHE  continued  to  collect  the  same 
type  of  data  in  different  locations  in  the 
Denver  area  for  the  next  two  summers. 

Of  the  5,830  vehicles  which  came 
through  the  Ken  Caryl  I/M  station  in 
2009,  601  were  identified  as  potentially 
high  evaporative  emitters  using  the  RSD 
tool. 300  Of  these,  84  vehicle  owners 
agreed  to  be  included  in  the  PSHED 
evaluation  that  summer.  Furthermore, 
110  additional  vehicles  were-recruited 
which  were  potentially  low  to 
marginally  high  evaporative  emitters. 3oi 

299DeFries,  T.,  Lindner,  J.,  Kishan,  S.,  Palacios,  C. 
(2011).  Investigation  of  Techniques  for  High 
Evaporative  Emissions  Vehicle  Detection:  Denver 
Summer  2008  Pilot  Study  at  Lipan  Street  Station. 

2ooDeFries,  T;  Palacios,  C.,  Kishan,  S.  (2012), 
Estimated  Summer  Hot  Soak  Distributions  for  the 
Denver’s  Ken  Caryl  I/M  Station  Fleet. 

30’  A  selection  bin  structure  was  used  based  on 
indicated  evaporative  emissions  levels  recruitment 
heavier  at  the  higher  emission  end.  Thus,  there  was 
a  gradation  even  in  the  lower  level  bins  where 
many  of  the  Vehicles  would  be  considered  marginal 


The  study  was  structured  to  recruit 
higher  evaporative  emitting  vehicles 
more  heavily  than  lower  emitting 
vehicles.  Afterwards  the  percentages 
were  adjusted  to  represent  the  actual 
mix  in  the  fleet  of  light  duty  vehicles. 
Thus,  it  was  determined  that  10  percent 
of  the  fleet  had  evaporative  emissions 
which  exceeded  a  cut  point  reflecting  an 
in-use  evaporative  emission  rate  of 
about"!  gram  of  total  HC  over  15 
minutes  (see  Table  5-9  in  the  2012 
DeFries  report  referenced  above).  This 
value  is  approximately  the  emission  rate 
that  would  be  expected  from  a  leak  of 
0.020  inches  which  is  the  detection 
standard  for  OBD  II  systems. 302 
An  examination  of  the  test  data 
reveals  two  additional  significant 
points.  First,  the  data  indicates  a  trend 
for  greater  frequency  of  leaks  in  older 
vehicles.  This  is  not  unexpected  given 
the  manner  in  which  factors  such  as 
vibration,  fuel  quality,  weather 
elements,  corrosion,  maintenance,  and 
other  operating  conditions  affect  the 
durability  of  system  components, 
fittings,  and  connections  over  time. 
Second,  there  were  relatively  few  newer 
model  year  vehicles  in  the  population 
surveyed.  This  is  expected  and  almost 
unavoidable  since  the  Colorado  I/M 
program  generally  exempts  vehicles 
which  are  four  years  old  or  newer. 

While  it  is  reasonable  to  expect  there  to 
be  a  lower  prevalence  of  leaks  in  newer 
vehicles,  the  lack  of  data  for  newer 
vehicles  does  not  necessarily  indicate 
that  no  problems  exist  in  newer  model 
year  vehicles  or  that  problems  will  not 
'  occur  in  the  future  with  Tier  3  vehicles. 

Since  many  of  the  vehicles  in  the 
sample  group  met  OBD  requirements  for 
evaporative  system  leak  monitoring,  it 
was  deemed  useful  to  examine  whether 
the  OBD  system  identified  the  leak.  As 
mentioned  above,  approximately  10 
percent  of  the  vehicles  in  the  “adjusted 
fleet”  had  vapor  leaks  which  were  of  the 
magnitude  expected  from  a  0.020  inch 
or  larger  leak.  Over  the  three  years  of 
study,  there  were  a  total  of  180  SHED 
tests  (either  PSHED  or  laboratory  SHED) 
on  vehicles  with  OBD  data  collected  in 
the  I/M  program.  Of  these  180  vehicles, 
171  had  the  evaporative  OBD  monitors 
ready.  Of  these,  171  vehicles,  20  were 
found  to  have  emission  rates  of  1  g/15 
min  in  the  PSHED  (the  emission  rate 
linked  to  a  0.020”  leak).  Of  these  20 
vehicles  only  3  came  into  the  I/M  test 

and  not  passing  the  evaporative  emission  standard 
even  if  they  were  not  considered  higher  than  the 
1  g/15  minutes  which  our  study  found  to  be  the 
lower  range  detectable  by  the  RSD  from  the  2010 
Ken  Caryl  report  cited  above. 

392  Compare  the  first  15  minutes  of  hot  soak  data 
from  the  field  studies  with  implanted  leaks  in 
E-77-2  studies. 
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with  an  OBD  diagnostic  trouble  code 
(DTC)  set  indicating  an  evaporative 
system  problem. 304  ^  closer  look, 
including  field  inspection  comments,  of 
the  20  vehicles  shows  that  half  were  not 
expected  to  diagnose  the  problem 
because  it  was  outside  of  the  OBD 
system  design  capabilities.  Of  the 
vehicles  which  potentially  should  have 
set  an  evaporative  DTC,  at  least  50 
percent  and  perhaps  as  much  as  70 
percent  of  codes  were  not  set  on  high 
evap  emissions  vehicles.  The  lack  of 
codes  being  set  for  these  vehicles  may 
reflect  OBD  performance  issues  or 
allowances  (known  as  enable  criteria)  in 
the  OBD  regulations  regarding  when  the 
OBD  evaporative  erhission  leak 
monitoring  system  is  not  required  to 
operate  or  situations  when  the  monitor 
is  otherwise  not  ready  for  what  may  be 
allowable  reasons  such  as  an  allowable 
deficiency. 

To  better  understand  this  issue  EPA 
has  examined  evaporative  emission 
system  DTC  and  monitor  ready 
information  from  I/M  programs  from 
Texas  and  California.^os  Since  the  data 
was  gathered  by  the  states  under 
different  protocols  and  time  periods,  the 
content  of  the  data  sets  are  not  identical. 
To  provide  some  degree  of  uniformity  in 
our  analysis,  we  examined  the  data  for 
five  MY  (2000-2004)  but  within  each 
state  we  only  looked  at  calendar  years 
of  data  beginning  after  the  initial  state 
I/M  exemption  period  (2-4  calendar 
years  depending  on  the  state)  had 
passed.  Thus  the  analysis  focused  on 
1/M  OBD  information  for  calendar  years 
2004-2010.  Examined  together,  the  data 
generally  indicates  the  following: 

•  Depending  on  age,  0.3-2. 5  percent 
of  vehicles  with  evaporative  monitors 
ready  came  into  the  I/M  stations  with 
evaporative  related  MIL  or  DTCs  set. 

•  The  percent  of  vehicles  with 
evaporative  emission  related  MILs  set 
increased  by  a  factor  of  2—4  over  about 
5  years. 

•  Evaporative  emission  monitors 
were  not  ready  for  3-16  percent  of 


•'“In  the  E-77-2  programs  the  0.02  inch  leaks 
implanted  near  the  top  of  the  tank  and  at  the 
canister  connection  had  hot  soak  measurements 
which  averaged  approximately  1  g/15  minutes 
PSHED  measurement.  This  also  happens  to  he  the 
lower  end  of  the  detectable  range  of  evaporative 
emissions  by  the  RSD.  Since  the  OBD  monitor  is 
expected  to  detect  a  .020”  leak  wherever  it  is 
located,  the  DTC  should  be  set. 

304  Palacios.  C.,  Weatherby,  M.,  DeF'ries,  T., 
Lindner,  J.,  Kishan,  S.  (2012).  Evaluation  of  the 
Effectiveness  of  On-Board  Diagnostic  (OBD) 
Systems  in  Identifying  Fuel  Vapor  Losses  from 
Light-Duty  Vehicles. 

aospulper.  C.  (2013,  February).  Preliminary 
Analysis  of  OBD  Evaporative  System  Information 
from  I/M  Stations — California  and  Texas. 
Memorandum  to  the  docket. 


vehicles  when  arriving  at  the  I/M 
station. 

•  The  percent  of  vehicles  with 
monitors  ready  at  the  I/M  station 
generally  decreased  by  3  to  7  percentage 
points  over  about  5-6  years;  decrease 
was  less  for  model  year  vehicles  less 
than  five  years  old. 

•  While  it  varies  by  age,  60-80 
percent  of  evaporative  system  DTCs  are 
leak  related. 

There  is  no  question  of  the  value  of 
OBD  leak  monitoring  for  evaporative 
systems,  especially  when  owners 
complete  needed  repairs.  Undoubtedly 
these  percentages  and  thus  in-use  leak 
values  would  be  higher  without  OBD 
evaporative  system  leak  monitoring. 
However,  this  data  suggests  that  EPA 
OBD  regulations  in  place  for  2000-2004 
MY  vehicles  would  not  alone  be 
sufficient  to  address  concerns  regarding 
the  emission  effects  of  vapor  leaks  from 
the  fuel  and  evaporative  control 
systems.^”*’ 

In  summary,  information  gathered 
from  evaporative  emissions  testing 
conducted  in  the  lUVP  program 
indicates  that  relatively  low  mileage/ 
newer  vehicles  perform  well  when 
evaluated  under  laboratory  conditions. 
However,  data  gathered  from  in-use 
testing  conducted  by  EPA,  Colorado, 
and  others  indicates  that  as  vehicles  age 
some  vehicles  have  a  propensity  to 
develop  leaks  in  the  fuel/evaporative 
system  arid  that  these  leaks  increase  in 
size  as  the  vehicles  age.  Beyond  this,  a 
review  of  OBD  evaporative  system  leak 
monitor  data  from  the  I/M  programs  of 
two  states  revealed  four  important 
trends:  (1)  even  when  the  OBD  system 
identifies  leaks  owners  do  not  always 
respond  by  getting  the  needed  repair 
completed,  (2)  the  fraction  of  vehicles 
with  leaks  identified  by  OBD  increases 
as  vehicles  age,  (3)  vehicles  sometimes 
are  operating  in  conditions  in  which  the 
OBD  leak  monitor  is  not  ready  to 
identify  a  potential  problem,  and  (4) 
evaporative  system  leaks  are  the 
dominant  DTC  for  vehicles  with 
monitors  ready  and  evaporative  system 
DTC  set. 

The  propensity  for  leaks  in  the 
vehicle  fleet  has  the  potential  to  reduce 
the  benefits  of  the  Tier  3  evaporative 
emission  standards  substantially.  If  on 
any  given  day,  as  few  as  five  percent  of 


3(>fip'or  further  information  see  CARB  reports 
“Technical  Status  and  Proposed  Revisions  to 
Malfunction  and  Diagnostic  System  Requirements 
for  1994  and  Subsequent  Model-Year  Passenger 
Cars,  Light-Duty  Trucks,  and  Medium-Duty 
Vehicles  and  Engines  (OBD  II)"  October,  1994  and 
"Technical  Status  and  Revisions  to  Malfunction 
and  Diagnostic  System  Requirements  for  2004  and 
Subsequent  Model  Year  Passenger  Cars,  Light-Duty 
Trucks,  and  Medium-Dutv  Vehicles  and  Engines 
(OBD  II)  March  2002. 


Tier  3  vehicles  had  a  leak(s)  of  0.020 
inches  or  greater  this  would  cause  in- 
use  emissions  equivalent  to  all  of  the 
projected  emission  reductions  from  the 
proposed  Tier  3  evaporative  emission 
standards  on  that  day.^o^  Thus,  EPA  is 
proposing  three  measures  to  address 
this  issue:  (1)  An  emission  standard 
focused  on  reducing  fuel/evaporative 
system  vapor  leaks  over  the  vehicle 
useful  life,  (2)  an  upgrade  to  OBD 
emissions  monitoring  requirements  to 
improve  their  role  in  identifying 
problems  and  improving  in-use 
emissions  performance,  and  (3) 
additions  to  the  lUVP  program  focused 
on  testing  a  broader  sample  of  fuel/ 
evaporative  system  leaks  in  lUVP  than 
is  done  for  evaporative  emission 
standards  alone. 

b.  Proposed  Leak  Emission  Standard 

The  evaporative  emission  standards 
in  this  proposal  will  help  to  promote 
widespread  use  of  improved  technology 
and  materials  which  will  reduce 
evaporative  emissions  in-use.  The 
proposed  new  requirement  for  a  leak 
emission  standard  and  procedure  will 
help  to  ensure  the  durability  of  Tier  3 
evaporative  emission  control  systems 
nationwide. 

Based  on  the  information  described 
above  concerning  evaporative  emissions 
in-use,  we  believe  a  leak  emission 
standard  is  necessary  to  meet  our  goal 
that  vehicles  meeting  Tier  3  evaporative 
emi.ssion  requirements  not  have  fuel/ 
evaporative  system  vapor  leaks.  Toward 
that  end,  we  are  proposing  a  leak 
emission  standard  that  would  have  to  be 
met  both  at  new  vehicle  certification 
and  in  use.  The  leak  emission  standard 
would  apply  beginning  in  the  2018  MY 
to  any  vehicle  certified  to  the  Tier  3 
evaporative  emission  standards  or  a 
GARB  carryover  vehicle  counted  toward 
the  sales  percentage  phase-in 
requirements,  including  LDVs,  LDTs, 
MDPVs,  and  complete  HDGVs  up  to 
14,000  lbs  GVWR.  The  emission 
standard  would  be  applicable  for  the 
same  useful  life  period  as  for  the 
evaporative  emission  standards  that 
apply  to  the  vehicle.  The  standard 
would  apply  to  vehicles  using  volatile 
fuel  (e.g.,  gasoline,  F’FV,  and  methanol 


^“^This  i.s  based  on  five  percent  of  vehicles  and 
4-.'j  trips  (hot  .soaks)  per  day  at  1  g/hot  .soak.  Five 
percent  i.s  a  reasonable  value  for  this  illustration 
since  as  mentioned  above  ()..3-2..i  percent  of 
vehicles  come  in  to  I/M  stations  with  evaporative 
system  MILs  or  DTCis  and  60-80  percent  of  these 
were  leak-related  DTCs.  Thus,  it  is  reasonable  to 
project  that  the  fleet  average  is  higher  since  vehicle 
repair  just  before  I/M  is  common,  evaporative 
emission  monitors  were  not  ready  on  3—16  percent 
of  vehicles,  and  1 8  states  do  not  have  any  form  of 
I/M  at  all  and  repair  rates  in  response  to  a  MIL  may 
be  lower. 
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fuel  vehicles,  but  not  diesel  or  CNG 
vehicles). 

To  be  compatible  with  GARB  OBD 
requirements  being  met  by  most 
manufacturers  and  the  OBD 
requirements  included  in  this  notice,  we 
are  proposing  that  the  leak  emission 
standard  be  expressed  in  the  form  of  a 
cumulative  equivalent  orifice  diameter. 
VVe  are  proposing  a  value  of  0.02 
inches.-*”®  The  standard  basically 
requires  that  the  cumulative  equivalent 
diameter  of  any  orifices  or  “leaks”  in 
the  system  not  exceed  0.02  inches.  This 
is  consistent  with  Galifornia  OBD 
requirements  (and  those  being  proposed 
in  this  rule  as  well)  that  the  OBD  system 
be  capable  of  identifying  leaks  in  the 
fuel/evaporative  system  of  a  cumulative 
equivalent  diameter  of  0.020  inches  EPA 
believes  an  emission  standard  at  this 
level  is  feasible  since  earlier  testing 
programs  identified  vehicles  with 
essentially  no  leaks  and  it  is  essentially 
equivalent  to  that  required  for  GARB 
OBD  evaporative  system  leak 
monitoring.  As  discussed  in  the 
technological  feasibility  section  above, 
the  actions  manufacturers  will  have  to 
take  to  meet  the  proposed  Tier  3 
evaporative  emission  standards  are 
expected  to  do  more  to  address  potential 
leak  points  and  thus  in  a  broader  sense 
to  improve  in-use  durability  for 
evaporative  control  systems  compared 
to  vehicles  meeting  earlier  or  current 
evaporative  emission  standards. 

The  proposed  leak  emission  standard 
would  provide  added  assurance  that  as 
the  manufacturers  design  for  “zero 
evap”  standards  they  also  design  the 
systems  to  avoid  leaks  over  the  full 
useful  life.  We  are  proposing  a  leak 
emission  standard  of  0.02  inches  which 
with  rounding  is  a  bit  less  stringent  than 
the  0.020  inch  OBD  fuel/evaporative 
system  leak  monitoring  requirement. 
EPA  believes  this  level  of  precision  is 
sufficient  to  accomplish  the  air  quality 
objective  and  yet  provides  some 
compliance  margin  between  the 
emission  standard  and  the  monitor 
requirement  which  is  reflected  through 
multipliers  for  the  exhaust  emission 
standards  monitored  through  OBD.  EPA 
asks  for  comment  and  rationale  on 
setting  the  standard  at  0.02  inches 
equivalent  diameter  or  the  more 
stringent  0.020  inch  equivalent  diameter 
specified  for  OBD  evaporative  system 
leak  monitoring.  If  finalized  as 


'““Current  OBD  regulations  specify  that  if  the 
fuel  tank  volume  exceeds  25  gallons  then  the 
manufacturer  may  seek  a  larger  leak  detection 
orifice  value.  If  a  manufacturer  seeks  and  is  granted 
a  larger  value  for  OBD  leak  detection  purposes,  then 
that  same  numerical  value  becomes  the  leak 
emission  standard  value.  We  would  not  expect  this 
value  to  exceed  0.040  inches. 


proposed,  the  emission  standard  would 
be  specified  to  one  significant  digit  (e.g., 
0.02  inches)  but  would  have  to  be 
measured  and  reported  to  at  least  two 
significant  digits. 

The  proposed  leak  emission  standard 
would  apply  at  the  time  of  certification 
as  well  as  during  confirmatory  and  in- 
use  verification  program  testing.  We  do 
not  expect  that  new  vehicles  being 
certified  would  have  a  leak  problem, 
and  since  a  vehicle  with  a  leak  would 
likely  fail  the  evaporative  emissions 
SHED  test,  there  is  little  value  in 
mandating  a  leak  test  at  certification. 
Thus,  EPA  proposes  to  allow 
manufacturers  to  attest  to  compliance 
with  the  leak  emission  standard  at 
certification. 

To  implement  the  proposed  leak 
emission  standard  within  the  current 
regulatory  structure  a  few  minor 
changes  are  needed.  First,  current  EPA 
regulations  such  as  those  at  §  86.098-24, 
specify  criteria  for  evaporative/refueling 
emission  families.  EPA  believes  this 
basic  structure  is  appropriate  for  the 
leak  emission  standard,  with  the 
additional  criteria  that  vehicles  in  the 
same  evaporative/refueling  family  must 
use  the  same  basic  approach  to  OBD 
leak  detection.  Significantly  different 
volume  fuel  tanks  would  likely  also  be 
a  family  determinant,  but  we  believe 
this  is  already  covered  by  the 
evaporative/refueling  family  criteria. 
Second,  since  the  leak  emission 
standard  is  a  pass/fail  requirement  and 
not  an  emission  rate,  there  is  no 
requirement  for  the  application  of  a 
deterioration  factor.  Third,  EPA 
proposes  to  require  that  the 
manufacturers  recommend  one  or  more 
leak  entry  test  points  for  each  family. 
This  point  should  be  outside  of  the  gas 
cap/fillpipe  area,  since  our  experience 
indicates  that  testing  could  always  be 
done  through  that  point  of  entry  to  the 
fuel/evaporative  system. 

EPA  asks  for  comment  on  the  timing, 
form  and  level  of  the  proposed  emission 
standard.  EPA  believes  that  linking  the 
timing  of  the  proposed  leak  emission 
standard  to  the  implementation  of 
proposed  Tier  3  evaporative  emission 
standards  in  2018  provides  adequate 
lead  time  and  is  consistent  with  the 
technical  rationale  supporting  the 
feasibility  of  the  Tier  3  evaporative 
emission  standard. 

c.  Proposed  Leak  Emission  Standard 
Test  Procedure 

In  order  to  implement  a  new  leak 
emission  standard,  a  leak  test  procedure 
is  required.  The  fundamental  concepts 
underlying  fuel/evaporative  system  leak 
test  are  not  new  to  the  manufacturers. 
There  is  already  a  simple  leak  check  in 


40  GFR  86.608-98(a)(xii)(A)  and  in  the 
past  at  least  three  states  included  a  fuel/ 
evaporative  system  pressure  leak  test  in 
I/M  programs.  More  importantly,  all 
LDVs,  LDTs,  MDPVs  and  HDGVs 
manufactured  today  have  the  onboard 
capability  to  run  a  pressure  or  vacuum 
leak  based  check  on  the  vehicle’s 
evaporative  emission  system  as  part  of 
OBD  evaporative  system  leak 
monitoring.  These  systems  employ 
either  positive  or  negative  pressure  leak 
detection  pumps  or  operate  based  on 
natural  vacuum  for  negative  pressure 
leak  detection.  EPA  is  proposing  a  test 
based  on  a  similar  concept  of  placing 
the  system  under  a  slight  positive 
pressure  (but  from  an  external  source), 
measuring  the  flow  needed  to  maintain 
that  pressure  in  the  fuel/evaporative 
control  system,  and  converting  that  flow 
rate  to  an  equivalent  orifice  diameter. 
With  regards  to  the  test  procedure  we 
will  first  discuss  where  the  leak  test 
could  occur  in  the  FTP  test  sequence. 

We  will  then  discuss  how  the  test  is 
proposed  to  be  conducted. 

First  with  regard  to  when  the  test 
would  be  conducted  within  the  current 
FTP  sequence  we  are  proposing  that  it 
be  inserted  immediately  following  the 
first  two  preconditioning  steps  within 
the  FTP  sequence  (see  Figure  B96-10  in 
40  GFR  86.130-96).  Thus,  the  vehicle 
preconditioning  steps  for  the  leak  test 
would  be;  (1)  fill  the  vehicle  fuel  tank 
to  40  percent  of  capacity  using  the 
appropriate  certification  test  fuel  and 
then  (2)  let  the  vehicle  soak  for  a 
minimum  of  a  six  hour  period  at  a 
temperature  in  the  range  of  68-86  °F. 
EPA  proposes  that  the  test  be  conducted 
with  9  RVP  El 5  test  fuel  for  both 
certification  and  lUVP.  This  is  the  same 
preconditioning  that  is  called  for  today 
in  40  GFR  part  86  subpart  B  for  exhaust, 
evaporative,  and  refueling  emissions 
testing.  After  preconditioning  is 
complete,  the  leak  test  would  be 
conducted  and  the  test  sequence  could 
then  proceed  as  prescribed  in  subpart  B 
or  testing  terminated  if  the  purpose  was 
only  to  conduct  leak  testing.  EPA 
believes  this  modest  level  of 
preconditioning  is  sufficient  to  create 
standard  conditions  which  enable 
repeatable  and  reliable  measurement 
results.  Preconditioning  could  not 
include  any  prescreening  for  leaks  nor 
would  any  tightening  of  fittings  or 
connections  be  permitted. 

After  preconclitioning  is  complete, 
manufacturers  would  then  run  the  leak 
test.  Each  complete  test  would  involve 
running  the  test  procedure  at  one  entry 
point  in  the  system.  Presumably  this 
would  be  either  near  the  back  of  the  fuel 
system  (perhaps  near  the  gas  cap)  or 
near  the  front  of  the  fuel  system  on  the 
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pressure  side  of  the  locations  near 
where  the  system  is  sealed  (perhaps  at 
the  canister  vent).  If  the  fuel/evaporative 
system  has  an  imbedded  evaporative 
system  test  port  then  that  point  could  be 
used.  Alternatively,  manufacturers 
could  also  develop  a  test  rig  such  as  a 
“fill  pipe  extension”  which  would 
screw  into  the  fill  pipe  opening  using 
cap  threads  at  one  end  and  on  the  other 
end  have  threads  to  screw  the  fill  pipe 
vehicle  cap  in  place.  Within  this 
extension  there  would  be  an  access  port 
for  the  leak  test  equipment  to  be 
attached.  Thus,  the  full  system  could  be 
tested  without  any  direct  intrusion  or 
the  need  for  a  separate  gas  cap 
assessment.  The  manufacturer  would 
have  to  specify  the  test  point  at  the  time 
of  the  pre-certification  meeting.  If  the 
manufacturer  selected  an  entry  point 
which  required  the  fuel  cap  to  be 
removed,  then  the  cap  would  have  to 
undergo  a  separate  test  as  is  now  done 
in  many  I/M  stations. In  this  case, 
tests  from  both  points  combined  must 
pass  the  proposed  emission  standard. 

The  procedure  would  be  conducted  as 
follows: 

•  Calibrate  the  testing  apparatus  and 
otherwise  verify  testing  apparatus  is 
ready  and  able  to  complete  the 
procedure 

•  Seal  fuel  system  so  as  to  pressure 
test  entire  system  (purge  valve,  cap,  etc.) 

•  Attach  test  apparatus  to  vehicle’s  ’ 
fuel  system  at  selected  test  point 

•  Pressurize  fuel  system  with 
nitrogen  or  another  inert  gas  to  at  least 
2.4  kilopascals  (kPa) 

•  Allow  flow  and  pressure  to  stabilize 
in  accordance  with  specification 
provided  in  the  proposed  regulatory  text 

•  Calculate  effective  leak  orifice 
diameter  from  measured  output  flow 
rate  and  temperature  and  pressure  data 
or  use  apparatus  with  built  in  computer 
providing  an  equivalent  digital  readout. 
Calculate  to  the  nearest  0.01  inch. 

•  Calculated  effective  orifice  diameter 
must  be  less  than  or  equal  to  the 
standard 

•  If  leak  test  is  conducted  at  the  fuel 
cap  then  manufacturer  must  also  show 
evidence  that  the  vehicle’s  fuel  cap  is 
performing  properly.^io 

•  EPA  is  seeking  comment  on 
requiring  two  separate  test  points  one 


309 For  related  information  see  “IM240  &  Evap 
Technical  Guidance”,  EPA  420-R-00-007,  April, 
2000. 

31“  Such  tests  are  done  routinely  in  1/M  stations 
using  a  commercially  available  apparatus.  The  gas 
cap  leak  rate  may  be  determined  by  pressure  loss 
measurement,  direct  flow  measurement,  or  flow 
comparison  methods  and  shall  be  compared  to  a 
pass/fail  flow  rate  standard  of  60  cubic  centimeters 
per  minute  of  air  at  30  inches  of  water  column.  The 
flow  rate  methods  are  referenced  to  standard 
conditions  of  70  °F  and  1  atm. 


near  the  evaporative  canister  and  the 
other  near  the  fuel  cap.  Furthermore,  we 
are  specifically  proposing  that  in  some 
cases  two  separate  test  points  in  the 
locations  mentioned  above  would  be 
required.  This  would  especially  be 
important  if  the  fuel  cap/fill  neck  area 
is  isolated  from  the  rest  of  the  fuel/ 
evaporative  system  as  a  result  of  the  40 
percent  fill  or  if  dual  tanks  are  not 
otherwise  connected  through  vapor 
lines.  Of  course,  dual  tank,  dual  canister 
systems  would  have  to  be  evaluated  as 
separate  systems.  Tests  could  be  void  if 
the  test  apparatus  fails,  becomes 
disconnected,  fails  to  maintain  a  stable 
flow  rate  or  pressure,  or  the  test  was 
stopped  before  completion  due  to  safety 
considerations  or  some  other  relevant 
vehicle  issue. 

The  test  procedure  presented  above  is 
based  on  current  fuel  system  designs.  In 
the  future,  it  is  reasonable  to  expect 
changes  in  designs  of  the  fuel  systems 
such  that  the  procedure  above  may  need 
adjustment.  EPA  would,  of  course, 
monitor  these  fuel  system  changes  and 
modify  the  test  procedure  provisions  as 
needed.  Furthermore,  current  EPA 
regulations  (see  §  1065.10(c))  contain 
provisions  which  provide  the 
opportunity  for  manufacturers  to  seek 
approval  for  special  or  alternate  test 
procedures  if  from  a  practical 
perspective  their  systems  cannot  be 
evaluated  under  EPA  requirements  or 
they  have  an  approach  deemed 
equivalent  or  better.  EPA  would  make 
such  provisions  for  the  leak  emission 
standard  testing  requirement.  Any  such 
special  or  alternative  procedures  would 
have  to  be  reported  under  §  86.004- 
21(b)(9).3” 

d.  Proposed  Onboard  Diagnostic  (OBD) 
System  Regulation  Changes 

EPA  has  its  own  OBD  regulations 
which  are  similar  but  not  identical  to 
CARB’s.  EPA  first  adopted  OBD 
requirements  for  1994  and  later  model 
year  LDVs  and  LDTs.  While  EPA  has 
extended  its  requirements  from  LDVs 
and  LDTs  to  larger  and  heavier 
vehicles, 312  EPA’s  last  broad  upgrade  to 
its  basic  OBD  regulation  was  in  the  2005 
timeframe.  Since  that  time,  CARB  has 
adopted  and  the  manufacturers  have 
implemented  a  number  of  provisions  to 
enhance  the  effectiveness  of  their  OBD 
programs.  These  provisions  include  new 


3”  For  example,  MAHLE  Powertrain  has  piece  of 
equipment  known  as  a  Mahle  Leak  Tester  which  is 
now  used  in  assembly  plants  and  may  be  adaptable 
to  this  requirement. 

3’2  EPA’s  OBD  regulations  for  LDVs,  LDTs,  and 
MDPVs,  are  found  at  40  CFR  86.1806-05.  EPA  has 
also  adopted  OBD  requirements  for  incompletes 
and  heavier  vehicles  (greater  than  14,000  lbs 
GV^WR)  (see  74  FR  8324,  February  24,  2009  and  40 
CFR  86.010-18). 


requirements  for  OBD  evaporative 
system  leak  detection  as  well  as 
provisions  to  help  insure  that  systems 
are  built  and  operate  as  designed  over 
their  full  useful  life,  give  reliable  results 
(find  and  signal  only  true  deficiencies), 
and  operate  frequently  during  in  use 
operation.  It  is  permitted  in  current  EPA 
regulations  and  common  practice  for  the 
industry  to  certify  their  OBD  systems 
with  CARB  and  for  EPA  to  accept  CARB 
OBD  certifications  as  satisfying  EPA 
requirements.  EPA  is  proposing  to 
continue  that  practice  but  to  upgrade 
our  regulations  to  be  consistent  with  the 
latest  CARB  regulations. 

EPA  has  reviewed  the  current  CARB 
regulatory  requirements  related  to  OBD 
(see  California  Code  of  Regulations 
(CCR)  §  1968.2  dated  May  18,  2010)  and, 
as  discussed  below  we  are  proposing  to 
adopt  most  of  these  provisions  with  the 
Tier  3  program.  We  are  proposing  this 
for  two  basic  reasons.  First,  this  is 
consistent  with  the  goal  of  a  national 
program  and  one  vehicle  technology  for 
all  50  states.  Second,  implementation  of 
these  requirements  is  now  demonstrated 
technology  and  compliance  with  these 
requirements  is  common  within  the 
industry  today.  Thus,  the  added  burden 
is  minimal.  Furthermore,  OBD  has  the 
advantage  of  running  frequently  on  in- 
use  vehicles  to  identify  potential 
exhaust  and  evaporative  system 
performance  problems,  so  adopting 
these  provisions  would  create  the 
opportunity  for  OBD  to  serve  a  more 
prominent  role  in  ensuring  the  proposed 
Tier  3  emission  standards  are  met  in- 
use. 

There  is  an  important  link  between 
OBD  provisions  related  to  evaporative 
emission  control  system  leak  monitoring 
and  the  proposed  leak  test  emission 
standard.  They  each  provide  an 
important  incentive  to  design  fuel/ 
evaporative  systems  with  fewer 
propensities  to  develop  leaks  in  use  but 
each  addresses  the  issue  from  a  different 
perspective.  The  distinction  is  that  the 
proposed  leak  emission  standards 
prohibits  leaks  of  greater  than  0.02 
inches  cumulative  equivalent  diameter, 
while  the  proposed  OBD  evaporative 
system  leak  monitoring  provision  would 
require  that  the  OBD  system  find  leaks 
larger  than  0.020  inches  cumulative 
equivalent  orifice  diameter  and  notify 
the  owner,  but  with  no  inherent 
obligation  to  repair  the  problem.  Thus 
adopting  a  0.020  inch  cumulative 
equivalent  orifice  diameter  would  align 
these  two  programs  and,  as  will  be 
discussed  below,  creates  the  potential 
for  an  optional  leak  detection  test 
procedure  for  in-use  testing. 

To  be  more  specific,  we  are  proposing 
to  update  our  OBD  regulations  to  be 
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consistent  with  current  California  OBD 
requirements  add  two  new  requirements 
and  retain  three  minor  exceptions. 

These  changes  would  he  fully  effective 
in  the  201 7MY,  hut  EPA  asks  comment 
on  whether  the  requirement  should  be 
linked  to  be  effective  with  certification 
to  any  of  the  Tier  3  emission  standards 
(either  exhaust  or  evaporative)  or 
phased  in  for  the  2017  model  year  for 
LDVs  and  LLDTs  and  the  2018  MY  for 
the  HLDTs,  MDPVs.  and  HDGVs  up  to 
14,000  lbs  GVWR.313  ePA  would 
continue  to  accept  certifications  with 
GARB  OBD  requirements  as  satisfying 
EPA  OBD  requirements.  VVe  are 
proposing  to  incorporate  by  reference 
section  1968.2  of  the  California  Code  of 
Regulations  as  discussed  below.  This 
would  include  paragraphs  (c)  through  (j) 
in  their  entirety.  These  paragraphs  are 
entitled:  (c)  Definitions,  (d)  General 
requirements,  (e)  Monitoring 
requirements  for  gasoline/spark  ignited 
engines,  (f)  Monitoring  requirements  for 
diesel/compression  ignition  engines,  (g) 
Standardization  requirements,  (h) 
Monitoring  system  demonstration 
requirements  for  certification,  (i) 
Gertification  documentation,  (j) 
Production  vehicle  evaluation  testing. 
The  substance  of  many  of  these 
provisions  is  already  contained  in 
current  EPA  OBD  requirements  for 
LDVs,  LDTs,  MDPVs,  and  complete 
HDGVs  less  than  14,000  lbs  GVWR.314 

The  most  noteworthy  changes  we  are 
proposing  are  summarized  below.  The 
GGR  below  is  the  Galifornia  Gode  of 
Regulations  cite  for  each  pertinent 
provision. 

•  EPA  proposes  to  add  a  0.020  inches 
leak  detection  monitoring  threshold 
upstream  of  the  purge  valve  for  all  4 
vehicle  categories  LDV,  LDT,  MDPV, 
and  complete  HDGVs  up  to  14,000  lbs 
GVWR  except  for  those  with  fuel  tanks 
larger  than  25  gallons  capacity  (see  CCR 
1968.2(e)).  OBD  leak  monitoring 
systems  would  have  to  identify,  store, 
and  if  required  signal  any  leak(s)  equal 
to  or  greater  than  0.020  inches 
cumulative  equivalent  diameter.  This 
would  thus  include  diagnostic  trouble 
codes  (DTG)  P0440,  P0442,  P0446, 
P0455,  P0456,  and  P0457. 

•  EPA  proposes  to  incorporate  by 
reference  the  full  array  of  rate  based 
monitoring  requirements  (see 
CCR1968.2  (d)).  Meeting  the  rate  based 
monitoring  requirements  will  help  to 
insure  that,  even  with  enable  criteria, 
the  exhaust  and  evaporative  system 


313  We  are  not  proposing  to  change  the 
requirement  for  incompletes  and  vehicles  with  a 
GVWR  above  14,000  lbs. 

^'♦MDVs  in  the  GARB  regulations  basically 
incorporate  MDPVs  and  complete  HDGV  less  than 
14,000  lbs  GVWR  as  defined  by  EPA. 


monitors  run  frequently  enough  that  on 
average  a  problem  would  be  identified 
and  signaled  to  the  owner  in  operation 
within  two  weeks.  This  will  help  to 
improve  the  fraction  of  time  monitors 
are  ready  to  find  a  potential  problem. 

•  EPA  proposes  to  incorporate  by 
reference  provisions  regarding 
monitoring  system  demonstration 
requirements  for  certification.  We  are 
proposing  to  incorporate  by  reference 
GARB  provisions  in  this  area  and  to 
accept  submissions  to  GARB  for 
purposes  of  compliance  demonstration 
(see  CCR  1968.2(h)).  Adopting  current 
GARB  monitoring  system  demonstration 
requirements  assures  that  monitoring 
systems  operate  as  designed  when 
installed  on  certification  vehicles. 

We  also  propose  that  this  certification 
include  a  requirement  for  manufacturers 
to  demonstrate  the  ability  of  the  OBD 
leak  monitoring  system  to  detect  a  0.020 
inch  leak.  Current  GARB  protocols  do 
not  require  that  manufacturers 
demonstrate  that  the  certification 
vehicle  can  find  a  vapor  leak  in  the  fuel/ 
evaporative  system.  We  are  proposing  to 
add  a  requirement  that  manufacturers 
must  demonstrate  for  certification  that 
the  OBD  system  can  find  and  report  the 
implanted  leak  would  help  to  ensure  the 
OBD  system’s  capability  to  function  as 
designed  and  for  the  OBD-based  leak 
based  evaporative  system  leak  to  be 
used  as  an  optional  test  procedure  for 
in-use  testing  for  the  proposed  leak 
emission  standard.  We  are  proposing 
that  this  be  added  for  the  same  vehicles 
now  required  for  monitoring  system 
demonstration  requirements  for 
certification  under  CARB  OBD 
regulations.  Since  the  CARB  regulation 
requires  Only  a  relative  few  vehicle 
models  each  year  per  manufacturer,  we 
propose  that  manufacturers  be  given  the 
option  to  either  test  the  remainder  for  an 
implanted  leak  in  the  fuel/evaporative 
system  or  certify  by  attestation  that  each 
of  their  remaining  families  meets  the 
requirement  based  on  development  and 
other  information. 

•  EPA  proposes  to  incorporate  by 
reference  the  CARB  production  vehicle 
evaluation  data  program.  This  program 
requires  manufacturers  to  demonstrate 
that  the  OBD  system  functions  as 
designed  and  certified  when  installed 
on  production  vehicles,  (see  CCR 
1968.2(j)) 

•  For  the  OBD  evaporative  system 
leak  monitoring  requirement,  EPA 
proposes  a  scan  readable  function  (a 
new  PID  in  Service  $01  of  SAE  J1979) 
which  could  be  used  to  indicate  or 
ascertain  the  distance  traveled  since  the 
OBD  leak  monitoring  diagnostic  was  last 
completed  successfully  and  if  the 
system  passed  or  failed  (identified  any 


leak  above  0.020  inches)  during  that 
monitoring  event  (unless  it  is  otherwise 
already  required  in  other  OBD  system 
modes).  Updating  this  PID  this  would  be 
based  on  SAE  J1979  mode  6  ($06)  test 
results:  “Request  On-board  Monitoring 
Test  Results  for  Specific  Monitored 
Systems.”  With  this  proposed 
requirement,  the  PID  distance  would  be 
initialized  to  maximum  range  of  NV 
RAM  initialization  (such  as  battery 
disconnect  or  controller  reprogramming) 
and  code  clear.  As  a  result,  in  the  event 
that  a  vehicle  had  a  memory  clear  event 
in  the  past,  but  has  not  had  sufficient 
operation  for  the  evaporative  system  to 
be  evaluated,  the  scan  readable  mileage 
function  would  indicate  that  the  system 
had  not  completed  a  full  leak  detection 
of  the  evaporative  control  system  within 
the  last  750  miles  (1200km).  OBD 
systems  already  maintain  information 
for  active,  pending,  historic  and 
permanent  codes.  This  would  be  a 
modest  upgrade  to  this  requirement 
which  would  enable  the  use  of  the  OBD- 
based  evaporative  system  leak  monitor 
with  the  lUVP  program  as  discussed 
below.  See  CCR  1968.2  (g)  for 
information  related  to  code  storage.  EPA 
seeks  comment  on  alternative 
equivalent  approaches  (e.g.,  a  scan 
readable  mileage  stamp  or  flag  traceable 
to  mileage  indicating  when  the  full  OBD 
leak  monitoring  protocol  was  last 
completed  successfully  and  the  result 
(p/f))  which  accomplish  the  same 
objective  and  whether  this  capability 
should  be  optional  for  the  2017  MY 
since  this  requirement  is  designed  to 
enable  the  use  of  OBD  in  leak  emission 
standard  testing  and  that  standard  is 
proposed  to  begin  in  the  2018  MY. 

•  The  minor  exceptions  which  are 
contained  in  EPA’s  current  OBD 
regulations  are  proposed  to  be 
continued.  Compliance  with  13  CCR 
1968.2(d)(1.4),  pertaining  to  tampering 
protection  is  not  required.  Also,  the 
deficiency  provisions  of  13  CCR 
1968. 2(k)  would  not  be  adopted.  In 
addition,  demonstration  of  compliance 
with  13  CCR  1968.2(e)(15.2.1)(C),  to  the 
extent  it  applies  to  the  verification  of 
proper  alignment  between  the  camshaft 
and  crankshaft,  would  apply  only  to 
vehicles  equipped  with  variable  valve 
timing.  For  all  model  years,  the 
deficiency  provisions  of  paragraph  (i)  of 
the  current  regulations  apply  only  to 
alternative  fuel  vehicle/engine 
manufacturers  selecting  this  paragraph 
for  demonstrating  compliance. 

If  adopted,  these  proposed  changes, 
taken  together  would  improve  the 
performance,  reliability,  general  utility, 
and  effectiveness  of  OBD  systems  for 
Tier  3  exhaust  and  evaporative  emission 
controls.  Furthermore,  if  adopted,  these 
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changes  create  the  opportunity  for  OBD 
evaporative  system  leak  monitoring 
systems  to  serve  a  more  prominent  role 
in  ensuring  compliance  with  the  leak 
emission  standard.  EPA  believes  that 
they  could  be  implemented  for  minimal 
cost  since  most  manufacturers  are 
meeting  them  today  and  will  have  to  for 
LEV  III  vehicles.  However,  EPA  requests 
comment  on  applying  the  proposed  new 
OBD  requirements  to  small  business 
vehicle  manufacturers  and  independent 
commercial  importers. 

As  discussed  below,  the  proposed 
OBD  requirements  would  apply  to  small 
entities  and  independent  commercial 
importers  (ICI)  in  the  2022  MY.  Small 
alternative  fuel  converters  would  still  be 
able  to  meet  the  OBD  requirements 
using  the  provisions  of  40  CFR  part  85 
subpart  F.  Finally,  it  should  be  noted 
that  as  GARB  updates  its  OBD 
regulations  in  the  future  EPA  would 
consider  these  changes  and  propose  to 
adopt  them  or  incorporate  them  by 
reference,  if  appropriate.  In  fact,  GARB 
is  currently  proposing  some  changes  to 
its  OBD  program  in  response  to  the  LEV 
III  program  exhaust  emission 
standards. We  request  comment  on 
incorporating  these  changes  into  this 
rule  or  other  rules  in  the  future.  We  also 
would  generally  expect  to  continue  the 
current  practice  allowed  by  EPA 
regulations  which  is  for  EPA  to  accept 
GARB  OBD  certifications  as  satisfying 
EPA  requirements  provided  that  they 
include  at  least  all  of  the  requirements 
covered  by  the  EPA  regulations. 

e.  In-Use  Verification  Program  (lUVP) 
Requirements  for  the  Leak  Emission 
Standard 

i.  Introduction 

We  believe  it  is  important  to  identify 
leaks  since  vehicles  with  leaks  would  be 
expected  to  have  daily  emission  rates 
above  the  proposed  Tier  3  evaporative 
emissions  standards  and  the  Golorado 
data  suggests  a  propensity  for  the 
diameter  of  vehicle  leak  orifice  to  get 
larger  over  time  and  thus  to  have  even 
higher  emissions.  This  is  also  important 
because  evaporative  leak  emissions 
occur  virtually  every  day  whether  the 
vehicle  is  driven  or  not.  Thus 
identifying  potential  leak  problems  will 
be  important  to  capturing  the  emission 
benefits  of  the  proposed  evaporative 
emission  requirements. 


5  c ARB  has  recently  proposed  some  minor  OBD 
program  modifications  in  their  recent  LEVIII ISOR, 
and  EPA  asks  for  comment  on  including  those 
provisions  within  the  proposed  EPA  OBD  program. 
See  pages  61-72  of  the  GARB  Staff  Report  at 
http://www.arb.ca.gOv/regact/2012/Ieviiighg2012/ 
Ievisor.pdf  and  pages  A11-A125  of  the  regulatory 
text  at  http://www.arb.ca.gov/regact/2012/ 
leviiighg201 2/Ievappa.pdf. 


Toward  that  end,  EPA  is  proposing  to 
include  assessment  of  compliance  with 
the  leak  emission  standard  within  the 
lUVP  program.  We  considered 
expanding  the  evaporative  emission 
testing  portion  of  the  lUVP  program  as 
a  means  to  assess  leaks,  but  we  decided 
to  focus  on  the  leak  emission  standard 
because  it  is  less  burdensome  and  is 
cost  effective  for  accomplishing  the 
objective.  EPA  believes  adding  a  leak 
test  requirement  does  not  create  an 
unreasonable  burden.  The  draft  test 
procedure  described  above  is  simple  to 
run,  inexpensive  to  conduct  in  terms  of 
equipment  and  labor,  and  can  be 
completed  relatively  quickly  compared 
to  an  evaporative  emissions  test. 
However,  we  are  retaining  the 
evaporative  emissions  testing 
requirements  currently  in  lUVP  to 
monitor  broader  evaporative  control 
system  effectiveness  (e.g.,  purge, 
canister  control  efficiency,  permeation). 

ii.  lUVP  Test  Requirements 
We  are  proposing  that  the  leak 
emission  test  be  conducted  for  each  and 
every  vehicle  assessed  in  lUVP  for 
exhaust  emissions  under  40  GFR 
86.1845.04.  This  would  begin  for  2018 
MY  certifications  for  vehicle  families 
meeting  the  proposed  new  leak 
emission  standard.  This  would  include 
the  low  and  high  mileage  tests  for  any 
exhaust  vehicle  evaluated  for  exhaust 
emissions  plus  a  requirement  that  there 
be  at  least  one  representative  of  each 
evaporative/refueling/leak  family 
evaluated  at  each  year  point.  We  are 
proposing  this  approach  to 
implementing  lUVP  for  the  leak 
emission  standard  in  lieu  of  creating  a 
new  set  of  requirements  which  would 
require  yet  another  set  of  vehicles  to  be 
procured  for  testing.  We  are  not 
proposing  to  include  the  leak  test  with 
any  evaporative  emissions  test  in  lUVP, 
since  a  leak  would  be  evident  in  the 
results  of  the  evaporative  emissions  test. 

The  current  lUVP  regulations  at 
§  86.1845-04,  Table  S04-07,  call  for  test 
sample  sizes  on  a  sliding  scale  based  on 
annual  vehicle  sales  by  test  group.  This 
can  vary  from  zero  for  very  small  sales 
test  groups  to  six  vehicles  for  test  groups 
with  sales  exceeding  250,000.  There  are 
more  exhaust  emission  test  groups  than 
there  are  evaporative/refueling/leak  test 
families  and  exhaust  emission  test 
groups  may  cover  one  or  more  of  the 
same  evaporative/refueling/leak 
families,  so  we  would  expect  to  receive 
multiple  leak  emission  test  results  for 
most  evaporative/refueling/leak 
families.  This  will  expand  the  amount 
of  lUVP  data  we  receive  in  this 
important  area  and  improve  our  ability 
to  assess  the  overall  leak  performance 


for  a  given  evaporative/refueling/leak 
family  and  the  fleet  as  a  whole. 

As  discussed  above,  EPA  believes  that 
the  fuel  and  evaporative  control  system 
leaks  are  heavily  influenced  by  age  as 
well  as  design  and  other  factors.  EPA 
would  consider  extending  the  age  point 
for  leak  emission  testing  for  lUVP 
beyond  the  four  year  point  to  better 
assess  this  effect.  However,  in  the  past, 
manufacturers  have  expressed  concern 
about  the  implications  of  testing  older 
vehicles  and  about  finding  vehicles  still 
within  their  warranty  and  recall  liability 
periods.  EPA  asks  comment  on  the 
viability  of  extending  leak  emission 
lUVP  testing  beyond  the  nominal  four 
year  point  (e.g.,  six  to  eight  years).  We 
recognize  that  there  are  cost  and  vehicle 
procurement  issues,  but  the  Golorado 
data  strongly  suggests  a  relationship 
between  vehicle  age  and  the  propensity 
for  the  development  of  leaks. 

iii.  Assessment  of  lUVP  Leak  Emission 
Standard  Test  Results 

The  current  regulations  contain 
provisions  addressing  follow-on  testing 
requirements  for  exhaust  emissions  for 
vehicles  which  fail  to  meet  various 
performance  thresholds  within  lUVP 
(see  40  GFR  86.1846-01).  As  mentioned 
above,  we  expect  that  it  will  be  common 
to  get  more  than  one  leak  emission  test 
result  over  the  course-of  each  model 
year’s  mileage  testing  point  for  each 
evaporative/refueling/leak  family  as  a 
result  of  the  requirement  to  assess  leaks 
with  each  exhaust  lUVP  test.  However, 
the  proposed  leak  emission  standard  is 
basically  pass/fail  at  0.02  inches  and  it 
is  difficult  to  establish  a  threshold 
criteria  for  a  pass/fail  standard  such  as 
has  been  done  for  exhaust  emissions 
where  there  is  a  multiplier  applied  to 
the  level  of  the  individual  exhaust 
emission  standard. 

Given  the  importance  of  the  leak 
emission  standard  in  assuring  in-use 
evaporative  emissions  control,  we  are 
proposing  a  set  of  criteria  for  assessing 
leak  emission  standard  results  from 
lUVP.  These  criteria  can  be  summarized 
as  follows  for  each  low  and  high 
mileage  test  point  for  each  model  year 
tested; 

•  If  50  percent  or  more  of  all  vehicles 
evaluated  in  an  evaporative/refueling/ 
leak  emission  family  for  any  given 
model  year  pass  the  leak  emission 
standard,  testing  is  complete.  This 
applies  to  cumulative  testing  for  that 
family  throughout  the  model  year  for 
that  mileage  group.  This  is  consistent 
with  the  exhaust  emission  requirements 
for  lUVP  and  EPA  believes  it  is 
reasonable  since  vehicles  are  tested  in 
the  “as  received”  condition  from 
consumers. 
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•  If  only  one  representative  of  the 
evaporative/refueling/leak  family  is 
tested  in  a  mileage  group  for  that  model 
year’s  vehicles  and  it  passes  the  leak 
emission  standard  testing  is  complete.  If 
that  vehicle  does  not  pass  the  leak 
emission  standard  a  manufacturer  may 
test  an  additional  vehicle  to  achieve  the 
50  percent  rate. 

•  If  an  evaporative/refueling/leak 
emission  family  fails  to  achieve  the  50 
percent  rate,  it  is  presumed  that  the 
family  will  enter  into  In-Use 
Confirmatory  Testing  Program  (lUCP). 

Before  lUCP  begins,  the  manufacturer 
may  ask  for  engineering  analysis 
discussions  with  EPA  to  evaluate  and 
understand  the  technical  reasons  for  the 
testing  outcomes  and  the  implications 
for  the  broader  fleet.  Technical 
information  for  these  discussions  could 
include  but  would  not  be  limited  to 
detailed  system  design,  calibration,  and 
operating  information,  technical 
explanations  as  to  why  the  individual 
vehicles  tested  failed  the  leak  emission 
standard,  and  comparisons  to  other 
similar  families  from  the  same 
manufacturer.  Relevant  information 
from  the  manufacturer  such  as  data  or 
other  information  on  owner  complaints, 
technical  service  bulletins,  service 
campaigns,  special  policy  warranty 
programs,  warranty  repair  data,  state 
I/M  data,  and  data  available  from  other 
manufacturer  specific  programs  or 
initiatives  could  help  inform 
understanding  of  iniplications  for  the 
broader  fleet.  As  part  of  this  process  a 
manufacturer  could  elect  to  provide 
evaporative  emissions  SHED  test  data 
on  the  individual  vehicle(s)  that  did  not 
pass  the  leak  emission  standard  during 
lUVP.  With  an  adequate  technical  basis, 
the  outcome  of  this  engineering  analysis 
discussion  could  result  in  an  EPA 
decision  not  to  require  lUCP  testing. 

We  would  propose  to  operate  within 
the  basic  structure  of  the  lUCP  program 
in  the  current  regulations.  Prior  to 
commencing  lUCP  testing  the 
manufacturer,  after  consultation  with 
EPA  submits  a  written  plan  describing 
the  details  of  the  vehicle  procurement, 
maintenance,  and  testing  procedures. 
This  plan  could  include  inclusion  of  a 
hot  soak  plus  diurnal  SHED  test  to 
supplement  leak  emission  test  results. 
We  propose  that  EPA  must  approve  this 
plan  before  testing  begins.  As  prescribed 
now  in  the  lUCP  regulations  for  exhaust, 
if  five  vehicles  were  tested  and  all 
passed  the  leak  emission  standard  then 
testing  would  be  complete.  If  all  five 
vehicles  did  not  pass,  then  five  more 
would  be  tested.  More  vehicles  could  be 
tested  at  the  manufacturer’s  discretion 
but  all  testing  would  have  to  be 
completed  within  the  time  period 


specified  in  the  regulations  today.  EPA 
and  the  manufacturer  would  then  enter 
into  discussions  regarding 
interpretation,  technical  understanding, 
and  compliance/enforcement 
implications  of  the  test  results,  if  any. 

iv.  Proposed  Optional  Test  Procedure 
Approach  for  lUVP/IUCP 

Assuming  implementation  of  the  OBD 
regulation  changes  proposed  in  Section 
IV.C.5.d,  above,  EPA  is  proposing  an 
optional  approach  to  a  portion  of  the 
leak  emission  test  procedure  discussed 
in  Section  IV.C.5.C.  This  optional  testing 
approach  would  be  included  in  the 
proposed  lUVP/IUCP  testing  program 
for  the  leak  emission  standard,  but 
would  not  be  used  for  certification 
testing  for  the  leak  emission  standard.  It 
would  be  considered  an  approach 
which  could  be  used  by  the 
manufacturers  to  assess  compliance 
with  the  leak  emission  standard.  EPA 
could  also  use  this  procedure  for 
conducting  assessments  and  asks  for 
comment  on  using  this  procedure  for 
compliance  purposes  with  a  0.02  inch 
cumulative  equivalent  diameter  orifice 
standard. 

Under  this  optional  approach 
manufacturers  would  be  able  to  rely 
upon  the  operation  of  their  OBD 
evaporative  system  leak  detection 
hardware  and  operating  protocols  in 
lieu  of  running  the  stand  alone  in-use 
leak  test  to  check  for  the  presence  of  a 
0.02  inch  leak  in  the  fuel/evaporative 
system.  This  approach  relies  on  the  leak 
emission  standard  equivalent  orifice 
diameter  being  established  at  the  same 
level  as  proposed  for  OBD  (0.020 
inches).  Thus,  the  lUVP/IUCP  protocol 
would  be  modified  and  simplified  to 
expedite  completion  of  testing  and 
reduce  costs. 

Quite  simply,  if  a  vehicle  is  brought 
in  for  lUVP  or  lUCP  testing  and  a  scan 
tool  query  of  the  onboard  computer 
indicates  that  the  vehicle  had 
successfully  completed  a  full  OBD- 
based  evaporative  system  leak 
monitoring  check  within  the  last  750 
miles  and  no  evaporative  system  leak 
problems  for  any  diameter  above  0.020 
inches  was  indicated  (diagnostic  trouble 
codes  P0440,  P0442,  P0446,  P0455, 
P0456,  and  P0457),  the  vehicle  would 
be  been  deemed  to  have  met  and  passed 
the  leak  emission  standard  test 
requirement.  However,  if  the  system  had 
not  successfully  completed  a  full  OBD- 
based  evaporative  system  leak  check 
within  750  miles  with  no  problem 
indicated  then  the  manufacturer  would 
have  the  option  to  run  its  OBD-based 
evaporative  system  leak  check  in  the 
laboratory  after  prescribed 
preconditioning.  This  OBD-based 


approach  is  sometimes  used  in  auto 
manufacturer  dealerships  and  repair 
facilities  to  diagnose  and  fix  evaporative 
system  leaks  found  by  the  OBD  system. 

If  the  vehicle  completes  the  full  OBD- 
based  leak  test  in  the  laboratory  then  the 
vehicle’s  pass/fail  results  for  the  0.02 
inch  cumulative  equivalent  diameter 
orifice  would  be  based  on  the  OBD  test 
result.  This  optional  protocol  could 
apply  to  every  leak  emission  standard 
test  after  certification  unless  not 
approved  by  EPA  for  lUCP  under  40 
CFR  1846.01(i).  Replicate  tests  woidd 
not  be  required  or  allowed  but  void  tests 
could  be  repeated. 

Furthermore,  EPA  proposes  to  allow 
the  manufacturer  to  run  the  stand  alone 
EPA  leak  test  in  several  situations.  First, 
manufacturers  could  conduct  the  stand 
alone  test  to  confirm  that  a  problem 
identified  by  the  OBD-based  evaporative 
system  monitoring  leak  check  was  a  leak 
and  not  a  problem  with  the  OBD  leak 
monitor  itself.  Second,  a  manufacturer 
could  run  the  stand  alone  EPA  leak  test 
to  confirm  that  the  leak  value  identified 
by  the  OBD  system  was  truly  above  the 
level  of  the  proposed  leak  emission 
standard.  Third,  it  could  be  used  for 
vehicles  which  had  not  successfully 
completed  a  full  OBD-based  evaporative 
system  leak  monitoring  check  within 
the  last  750  miles.  Fourth,  it  could  be 
used  to  confirm  that  a  DTC  set  within 
the  last  750  miles  actually  indicated  the 
presence  of  a  leak(s)  greater  than  the 
proposed  standard.  However,  if  a 
manufacturer  elected  to  use  only  OBD- 
based  evaporative  system  leak  based 
monitoring  in  its  lUVP  testing;  these 
results  would  be  the  basis  for  decisions 
regarding  lUCP.  As  is  required  in  the 
current  lUVP  regulations,  all  test  data 
whether  OBD  based  or  based  on  EPA’s 
stand  alone  test  procedure  would  have 
to  be  reported  to  EPA. 

There  could  be  some  advantages  to 
this  option  since  it  employs  a  pressure/ 
vacuum  approach  manufacturers 
understand  and  creates  positive/ 
negative  pressures  manufacturers  have 
accommodated  within  their  fuel/ 
evaporative  system.  One  potential 
downside  is  that  under  current  designs 
vehicle  engines  would  have  to  be 
operating  to  create  the  pressure  or 
vacuum  and  because  the  engine  is 
operating  this  would  require  the  OBD- 
based  leak  test  to  be  stand  alone  after 
the  preconditioning  sequence  is 
complete.  This  would  be  more 
challenging  for  natural  vacuum  leak 
detection  systems  unless  extended 
driving  was  involved  to  create  the  fuel 
system  heat  needed  for  a  natural 
vacuum  event  or  this  was  done  through 
a  climate  chamber  or  SHED  based 
diurnal  heat  build. 
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Allowing  for  this  approach  raises  at 
least  two  implementation  questions. 

The  first  is  related  to  the  value  of 
conducting  the  OBD-based  test  for  a 
vehicle  with  an  active  or  pending  leak 
DTC  already  set  in  the  computer  and/or 
an  MIL  indicated.  In  this  case,  EPA 
would  permit  the  manufacturer  to  run 
the  OBD-based  leak  test  and/or  the 
stand  alone  EPA  leak  test  or  concede 
that  the  vehicle  would  not  pass  the  leak 
emission  standard  and  cohnt  the  result. 
Second  is  the  question  of  gas  caps.  This 
is  among  the  most  common  codes  found 
in  OBD  records  and  is  often  related  to 
operator  error  such  as  not  tightening  the 
gas  cap  properly.  Codes  of  this  nature 
have  no  value  in  this  leak  emission 
assessment,  so  a  manufacturer  would  be 
permitted  to  correct  the  problem  before 
testing  and  clear  this  OBD  code  before 
testing  or  run  the  stand  alone  EPA  leak 
test. 

6.  Other  Initiatives 

This  proposal  includes  consideration 
of  several  amendments  or  clarifications 
to  existing  requirements  related  to 
evaporative  emissions.  As  part  of  this 
process,  the  following  provisions 
warrant  adjustment,  clarification,  or 
correction: 

•  Even  though  the  evaporative 
emission  standards  in  40  CFR  part  86 
apply  to  the  same  engines  and  vehicles 
that  must  meet  exhaust  emission 
standards,  we  require  a  separate 
certificate  for  complying  with 
evaporative  and  refueling  emission 
standards.  An  important  related  point  to 
note  is  that  the  evaporative  and 
refueling  emission  standards  always 
apply  to  the  vehicle,  while  the  exhaust 
emission  standards  may  apply  to  either 
the  engine  or  the  vehicle.  Since  we  plan 
to  apply  evaporative/refueling/leak 
emission  standards  and  the  recently 
adopted  greenhouse  gas  standards  to 
vehicle  manufacturers,  we  believe  it 
would  be  advantagetrus  to  have  the 
regulations  related  to  their  certification 
requirements  written  together  as  much 
as  possible  to  reduce  burden  and 
increase  efficiency.  We  are  therefore 
proposing  to  move  the  emission 
standards  and  certification  requirements 
from  40  CFR  part  86  to  the  new  40  CFR 
part  1037,  which  was  originally  used  for 
greenhouse  gas  standards  for  heavy-duty 
highway  vehicles.  This  is  not  intended 
to  change  the  requirements  that  apply  to 
these  vehicles,  except  as  noted  in  this 
section.  We  propose  to  make  the 
provisions  in  part  1037  effective  with 
model  year  2014. 

•  As  described  in  Section  VI.C.3,  we 
are  proposing  to  allow  for  certifying 
vehicles  above  14,000  Ibs-GVWR  based 
on  an  engineering  analysis  instead  of 


new  testing  (as  is  currently  allowed  for 
vehicles  at  or  above  26,000  lbs  GVWR). 
We  are  also  proposing  to  clarify  the 
provisions  describing  how  the 
certification  process  plays  out  for  these 
vehicles. 

•  Section  86.1810-01  contains 
specifications  addressing  whether  diesel 
fuel  vehicles  can  be  waived  from 
demonstrating  compliance  with  the 
refueling  emission  standard  through 
testing.  In  the  current  regulation  the 
potential  for  a  waiver  from  testing 
depends  on  the  diesel  fuel  having  an 
RVP  equal  to  or  less  than  1  psi  and  the 
fuel  tank  having  a  temperature  which 
does  not  exceed  130  °F.  We  have 
examined  this  provision  and  are 
proposing  to  withdraw  the  fuel 
temperature  limit  specification.  Short  of 
fuel  spillage  in  the  SHED,  EPA  sees  no 
likelihood  that  a  diesel  fueled  vehicle 
with  RVP  less  than  1  psi  could  fail  the 
refueling  emission  standard  even  at  fuel 
tank  temperatures  above  130  °F.  This  is 
due  to  the  inherently  low  vapor 
pressure  of  diesel  at  these  temperatures 
and  the  likelihood  that  vapor  shrinkage 
conditions  will  occur  in  the  fuel  tank 
during  refueling  since  the  dispensed 
fuel  will  be  cooler  than  the  tank  fuel. 

•  When  adopting  the  most  recent 
evaporative  emission  change  we  did  not 
carry  through  the  changes  to  the 
regulatory  text  applying  evaporative 
emission  standards  for  methanol-fueled 
compression-ignition  engines.  The 
proposed  regulations  correct  this 
oversight. 

•  We  are  proposing  provisions  to 
address  which  standards  apply  when  an 
auxiliary  (nonroad)  engine  is  installed 
in  a  motor  vehicle,  which  is  currently 
not  directly  addressed  in  the  highway 
regulation.  The  proposed  approach 
would  require  testing  complete  vehicles 
with  any  auxiliary  engines  (and  the 
corresponding  fuel-system  components). 
Incomplete  vehicles  would  be  tested 
without  the  auxiliary  engines,  but  any 
such  engines  and  the  corresponding 
fuel-system  components  would  need  to 
meet  the  standards  that  apply  under  our 
nonroad  program  as  specified  in  40  CFR 
part  1060. 

•  We  are  proposing  to  remove  the 
option  for  secondary  vehicle 
manufacturers  to  use  a  larger  fuel  tank 
capacity  than  is  specified  by  the 
certifying  manufacturer  without  re¬ 
certifying  the  vehicle.  Secondary 
vehicle  manufacturers  needing  a  greater 
fuel  tank  capacity  would  need  to  either 
work  with  the  certifying  manufacturer 
to  include  the  larger  tank,  or  go  through 
the  effort  to  re-certify  the  vehicle  itself. 
Our  understanding  is  that  this  provision 
has  not  been  used  and  would  be  better 
handled  as  part  of  certification  rather 


than  managing  a  separate  process.  We 
are  proposing  corresponding  changes  to 
the  emission  control  information  label. 

•  Since  we  adopted  evaporative 
emission  standards  for  gaseous-fuel 
vehicles,  we  have  developed  new 
approaches  for  design-based 
certification  (see,  for  example,  40  CFR 
1060.240).  We  request  comment  on 
changing  the  requirements  related  to 
certifying  gaseous-fuel  vehicles  to 
design-based  certification.  This  would 
allow  for  a  simpler  assessment  for 
certifying  these  vehicles  without 
changing  the  standards  that  apply. 

•  With  regard  to  OBD,  we  note  also 
that  under  §  86.1806-0l(b)(4)  OBD 
systems  must  have  the  ability  to  detect 
absence  of  purge  air  flow  from  a 
complete  evaporative  emission  control 
system.  This  is  clearly  important 
because  the  proper  operation  of  an 
integrated  evaporative/refueling 
emission  control  system  depends  on 
purge.  Similarly,  evaporative/refueling 
system  operation  depends  on  the 
presence,  proper  adsorption/desorption 
performance,  and  sustained  working 
capacity  of  the  activated  carbon 
canister.  It  is  thus  curious  to  observe 
that  the  current  OBD  provisions  do  not 
directly  address  the  activated  carbon 
canister  in  any  way.  The  absence  of  the 
canister  would  likely  be  noted  as  a  gross 
leak  and/or  a  problem  with  purge. 
Nonetheless,  we  are  seeking  comment 
on  a  provision  which  would  require  the 
OBD  system  to  sense  for  evidence  of 
ongoing  adsorption  and  desorption  of 
hydrocarbon  vapors.  These  could  both 
be  sensed  by  changes  in  canister  carbon 
bed  temperature  or  perhaps  for  the 
pre.sence  of  vapor  in  the  fuel  going  to 
the  intake  manifold  after  a  cold  start  or 
refueling  event.  In  some  cases,  EPA 
believes  these  parameters  could  be 
monitored  by  hardware  and  sensors 
now  on  most  vehicles  and  thus  this 
might  be  primarily  an  OBD  software 
change.  Similarly,  we  are  seeking 
comment  on  whether  the  operation  of  a 
vacuum  pump  or  similar  device  used  to 
assist  or  supplement  vehicle  engine 
vacuum  purge  or  any  device  otherwise 
used  to  enhance  or  control  purge  flows, 
rates,  or  schedules  should  be  required  to 
be  monitored  as  part  of  OBD. 

•  With  future  technology,  we 
anticipate  a  trend  toward  the 
implementation  of  fuel  tanks  with 
higher  operating  pressures  and  in  some 
cases  fuel  tanks  which  are  sealed  to  the 
atmosphere  during  normal  operation. 
Data  available  to  EPA  indicates  that  a 
leak  in  such  a  system  will  result  in 
substantial  emissions  relative  to  very 
low  pressure  systems  which  employ 
running  loss  control  strategies  and  an 
activated  carbon  canister  as  part  of  the 


29908 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


methodology  to  control  vapor 
emissions. Based  on  this  concern,  we 
are  seeking  comment  on  the  feasibility 
and  cost  of  requiring  the  OBD  leak 
detection  monitoring  system  to  detect 
and  signal  the  presence  of  a  smaller 
diameter  orifice  than  proposed  for  non- 
pressurized  systems  0.010  inch) 
upstream  of  the  purge  valve  for  all  4 
vehicle  categories  LDV,  LDT,  MDPV, 
and  complete  HDGVs  up  to  14,000  lbs 
GWVR.  This  would  apply  to  any  vehicle 
with  a  designed  in-use  operating 
pressure  in  excess  of  0.36  psi  (10  inches 
water).  As  a  means  to  prevent  a  sealed 
fuel  tank  from  venting  leaks  directly  to 
atmosphere,  we  ask  for  comment  on  an 
added  requirement  that  the  fuel  vapor 
vent  valve  be  set  to  the  open  position  at 
key  off  (and  vent  to  the  canister)  if  the 
OBD  system  detected  a  leak  and 
triggered  an  MIL  related  to  any  leak 
greater  than  a  pre-established  threshold. 
The  vent  open  at  key  off  concept  for 
pressurized  fuel  systems  would  not  be 
intended  to  disenable  the  OBD  system 
from  conducting  its  normal  evaporative 
system  check  during  operation. 
Furthermore,  as  discussed  above,  we  are 
proposing  a  0.020"  leak  detection 
threshold  for  all  systems.  However,  we 
are  asking  for  comment  on  setting  tile 
threshold  in  the  0.010"-0.015"  range  for 
pressurized  systems.  In  the  context  of 
this  request  for  comment,  we  ask  for 
input  regarding  the  feasibility  of  the 
smaller  threshold,  the  effects  of  the  vent 
valve  open  requirement  on  ORVR,  and 
the  repairabilitv  of  leaks  of  less  than 
0.020". 

D.  Emissions  Test  Fuel 

1.  Proposed  Ghanges  to  Gasoline 
Emissions  Test  Fuel 

In-use  gasoline  has  changed 
considerably  since  EPA’s  fuel 
specifications  for  emissions  testing  of 
light-  and  heavy-duty  gasoline  vehicles 
were  first  set  and  last  revised.  Gasoline 
sulfur  and  benzene  have  been  reduced 
and,  perhaps  most  importantly,  gasoline 
containing  10  percent  ethanol  by 
volume  (ElO)  has  replaced  clear 
gasoline  (EO)  across  the  country.  This 
has  had  second-order  effects  on  other 
gasoline  properties.  In-use  hael  is 
projected  to  continue  to  change  with  the 
implementation  of  the  RFS2  program 
(e.g.,  the  expansion  of  the  number  of 
retailers  that  offer  El 5)  as  well  as 
today’s  proposed  Tier  3  gasoline  sulfur 
program.  As  a  result,  we  are  proposing 
to  update  our  federal  emission  test  fuel 
specifications  not  only  to  better  match 
today’s  in-use  fu6l  but  also  to  be 
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forward  looking  with  respect  to  future 

ethanol  and  sulfur  content. "pjig 

revised  test  fuel  specifications  would 
apply  for  exhaust  emissions  testing,  fuel 
economy/greenhouse  gas  testing,  and 
emissions  testing  for  non-exhaust 
emissions  (evaporative,  refueling,  and 
leak  detection  testing).  The  proposed 
gasoline  specifications,  found  at 
§  1065.710,  would  apply  to  emissions 
testing  of  light-duty  cars  and  trucks  as 
well  as  heavy-duty  gasoline  vehicles 
certified  on  the  chassis  test,  those 
subject  to  the  proposed  Tier  3 
standards. 3’” 

We  are  not  proposing  changes  to  the 
exhaust  or  evaporative  durability  fuel 
requirements  outlined  in  the  provisions 
of  §  86.113-04(a)(3),  except  to  remove 
the  minimum  sulfur  content  (15  ppm) 
currently  specified  at  §  86.113- 
04(a)(3)(i).  Those  provisions  require  that 
“Unless  otherwise  approved  by  the 
Administrator,  unleaded  gasoline 
representative  of  commercial  gasoline 
that  will  be  generally  available  through 
retail  outlets  must  be  used  in  service 
accumulation.’’  We  would  expect  that 
manufacturers  would  use  service 
accumulation  fuels  which  are  generally 
representative  of  the  national  average 


EPA’s  motor  vehicle  emissions  standards 
typically  require  a  level  of  performance  over  a 
specified  test  procedure,  with  emissions  measured 
while  the  engine  or  the  vehicle  is  operated  using 
the  specified  test  fuel  and  operated  in  a  specified 
manner.  The  test  fuel  specifications  typically  apply 
for  all  emissions  testing  used  to  determine 
compliance  with  the  standard,  including  emissions 
testing  to  obtain  a  certificate  of  conformity,  as  well 
as  compliance  testing  for  newly  produced  or  in-use 
engines  or  vehicles.  While  this  test  fuel  i^ 
commonly  referred  to  as  “certification  fuel,”  the 
test  fuel  specifications  proposed  today  are  not 
limited  to  certification  related  emissions  testing,  but 
also  apply  to  compliance  related  emissions  testing 
after  the  certificate  of  conformity  has  been  issued. 
The  certification  process  also  typically  involves  a 
process  to  ensure  that  the  emissions  controls  system 
is  durable  over  the  regulatory  useful  life  of  the  ' 
vehicle  or  engine.  This  can  involve  long-term  or 
accelerated  aging  of  a  vehicle  or  engine  prior  to 
emissions  testing.  The  fuel  used  for  such  aging  is 
commonly  referred  to  as  service  accumulation  or 
durability  fuel,  and  in  many  cases  is  specified  as 
commercial  gasoline  that  will  be  generally  available 
through  retail  outlets  (§86.113-04(a)(3)),  or  in  some 
cases  may  be  specified  as  gasoline  which  contains 
ethanol  in,  at  least,  the  highest  concentration 
permissible  in  gasoline  under  federal  law  and  that 
is  commercially  available  in  any  state  in  the  United 
States,  such  as  for  durability  aging  of  evaporative 
emissions  system  (§  86.1824-08(f)).  EPA  is  not 
proposing  changes  to  the  specifications  for  fuel 
used  during  durability  related  aging  that  is  part  of 
the  certification  process.  The  proposed  changes 
only  apply  to  the  test  fuel  used  during  emissions 
testing,  both  for  purposes  of  certification  and  for 
later  compliance  jelated  testing. 

^'8  As  discussed  in  Section  IV.C,  we  are  also 
seeking  comment  on  requiring  the  proposed  Tier  3 
test  fuel  in  conducting  exhaust,  evaporative,  and 
refueling  emissions  testing  of  heavy-duty  gasoline 
engines  certified  on  an  engine  dynamometer.  These 
could  include  engines  installed  in  incomplete  Class 
2b  and  Class  3  vehicles  and  engines  used  in 
vehicles  above  14,000  lb  GVWR. 


in-use  fuels  (or  worst  case  for  durability) 
during  the  model  year  which  is  being 
certified,  including,  for  example,  the 
ethanol  content  (for  exhaust  emissions), 
sulfur  level,  and  fuel  additive  package. 
For  exhaust  emission  bench  aging 
durability  programs  as  allowed  under 
the  provisions  of  §  86.1823-08(d)  and 
(e),  the  bench  aging  program  should  be 
designed  using  good  engineering 
judgment  to  account  for  the  effects  of  in- 
use  fuels  on  exhaust  emissions, 
including  the  effects  of  future  in-use 
fuels  on  catalytic  converters,  oxygen 
sensors,  fuel  injectors,  and  other 
emission-related  components. 

For  evaporative  emissions,  durability 
fuel  requirements  are  the  same  as  for 
exhaust  emissions  (as  outlined  above), 
plus  an  additional  requirement  in  the 
provisions  of  §  86.1824-08(1),  that  the 
service  accumulation  fuel  “contains 
ethanol  in,  at  least,  the  highest 
concentration  permissible  in  gasoline 
under  federal  law  and  that  is 
commercially  available  in  any  state  in 
the  United  States.  Unless  otherwise 
approved  by  the  Administrator,  the 
manufacturer  must  determine  the 
appropriate  ethanol  concentration  by 
selecting  the  highest  legal  concentration 
commercially  available  during  the 
calendar  year  before  the  one  in  which 
the  manufacturer  begins  its  mileage 
accumulation.”  Thus,  as  E15  in-use  fuel 
becomes  progressively  more  available, 
we  would  expect  that  El 5  service 
accumulation  fuel  would  be  used  for 
whole  vehicle  evaporative  durability 
programs.  Similarly,  evaporative  bench 
aging  durability  programs  allowed 
under  the  provisions  of  §  86.1824-08(d) 
and  (e),  should  be  designed  using  good 
engineering  judgment  to  account  for  the 
durability  effects  of  in-use  fuels  on 
evaporative  emissions,  bleed  emissions, 
and  leakage  emissions. 

Where  possible,  we.  are  proposing 
changes  consistent  with  the  CARB’s 
planned  LEV  III  gasoline  test  fuel 
specifications. Below  is  an  overview 
of  some  of  the  key  changes.  A  summary 
of  the  proposed  test  fuel  specifications 
is  provided  in  Table  IV-21.  For  more 
information  on  how  we  arrived  at  the 
proposed  test  fuel  property  ranges  and 
ASTM  test  methods,  refer  to  Chapter  3 
of  the  draft  RIA. 

•  Ethanol — adding  a  15  volume 
percent  ethanol  specification  to  be 
forward-looking  with  respect  to  the 
maximum  gasoline  ethanol 
concentration  Tier  3  vehicles  could 
expect  to  encounter.  EPA  recently 
issued  a  waiver  under  section  211(f)(4) 
of  the  CAA  permitting  El 5  to  be 


3’®  The  LEV  III  program  as  approved  by  the 
California  Air  Resources  Board,  January  2012. 
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introduced  into  commerce  for  use  in 
MY2001  and  newer  light-duty  motor 
vehicles.320  While  E15  is  only 
commercially  available  at  a  limited 
number  of  fuel  retailers,  EPA  believes  it 
could  become  a  major  gasoline  blend 
over  the  next  10-15  years  given 
instability  in  crude  oil  pricing  and 
growing  RFS2  renewable  fuel 
requirements.  The  use  of  El  5  as  the 
emission  test  fuel  will  help  ensure  that 
all  future  vehicles  are  capable  of 
meeting  Tier  3  emission  standards  while 
operating  on  El5. 

•  Octane — lowering  gasoline  octane 
to  around  87  (R+M)/2  to  be 
representative  of  in-use  fuel,  i.e., 
regular-grade  gasoline.  Manqfacturers 
could  continue  to  use  high-octane 
gasoline  for  testing  of  premium- 
required  321  vehicles  and  engines  as  well 
as  for  testing  unrelated  to  exhaust 
emissions.  Historically,  the  high  octane 
rating  of  test  fuel  has  not  had  any  real 
emissions  implications.  However,  as 
manufacturers  begin  introducing  new 
advanced  vehicle  technologies  (e.g., 
turbocharged  downsized),  this  may  no 
longer  be  the  case.  For  those  vehicles 
where  operation  on  high-octane  gasoline 
is  required  by  the  manufacturer,  we 
would  allow  the  manufacturer  to  test  on 
a  fuel  with  a  minimum  octane  rating  of 
91  (R-i-M)/2  (in  lieu  of  the  proposed  87 
(R+M)/2  general  test-fuel).  According  to 
the  proposed  regulations  found  at 
§  1065.710(d),  vehicles  or  engines  are 
considered  to  require  premium  fuel  if 
they  are  designed  specifically  for 
operation  on  high-octane  fuel  and  the 
manufacturer  requires  the  use  of 
premium  gasoline  as  part  of  their 
warranty  as  indicated  in  the  owner’s 
manual.  Cases  where  premium  gasoline 
is  not  required  but  is  recommended  to 
improve  performance  would  not  qualify 
as  a  vehicle  or  engine  that  requires  the 
use  of  premium  fuel.  For  qualifying 
vehicles  and  engines,  all  emission  tests 
must  use  the  specified  high-octane  fuel. 
For  vehicles  and  engines  certified  on 
high-octane  gasoline,  all  EPA 
confirmatory  and  in-use  testing  would 
also  be  conducted  on  high-octane 
gasoline.  All  other  test  fuel 
specifications  would  be  the  same  as 
those  proposed  in  Table  IV-21.  We  seek 
comment  on  the  need  for  limiting  the 
maximum  octane  of  gasoline  used  in -the 


^20 On  Nov.  4,  2010,  EPA  issued  a  partial  waiver 
for  MY2007  and  newer  light-duty  motor  vehicles 
(75  FR  68094).  On  January  26,  2011,  EPA  extended 
the  waiver  to  MY  2001-2006  light-duty  motor 
vehicles  (76  FR  4662). 

Premium-required  defined  at  §  1065.710(d), 


certification  of  premium-required 
engines  and  vehicles. 

•  Distillation  Temperatures — 
adjusting  gasoline  distillation 
temperatures  to  better  reflect  today’s  in- 
use  gasoline/ElO.  This  includes  minor 
TlO,  T90  and  FBP  adjustments  based  on 
AAM  in-use  fuel  surveys  and  refinery 
batch  test  data,  with  additional 
adjustments  to  reflect  future  El 5 
performance  (significantly  lower  T50 
range).  We  seek  comment  on  the 
appropriateness  of  the  proposed 
distillation  temperatures  including  the 
proposed  170-190  °F  T50  range  for  an 
El 5  fuel.  For  more  information  on  how 
we  arrived  at  the  proposed  distillation 
temperatures  in  Table  IV-21,  refer  to 
Chapter  3  of  the  draft  RIA. 

•  Sulfur — lowering  the  sulfur  content 
of  test  fuel  to  8-11  ppm  to  be  consistent 
with  our  proposed  Tier  3  gasoline  sulfur 
standards.  The  proposed  10-ppm  annual 
average  sulfur  standard  is  expected  to 
result  in  two-thirds  less  sulfur 
nationwide  so  it  is  appropriate  to  lower 
the  gasoline  test  fuel  specification  in 
concert. 

•  Benzene — setting  a  benzene  test 
fuel  specification  of  0.6-0. 8  volume 
percent  to  represent  in-use  fuel  under 
our  new  MSAT2  regulations. 322  The 
MSAT2  standards,  which  took  effect 
January  1,  2011,  limit  the  gasoline  pool 
to  0.62  volume  percent  benzene  on 
average.  Beginning  July  1,  2012,  no 
refinery  may  produce  gasoline  above  1.3 
volume  percent  benzene  on  average. 

•  Total  Aromatics — lowering  the 
aromatics  content  of  test  fuel  to  better 
match  today’s  in-use  gasoline/ElO  and 
accommodate  El 5.  According  to  AAM 
fuel  surveys,  the  average  aromatics 
content  in  gasoline  has  dropped  16 
percent  over  the  past  decade  due  to 
ethanol  blending.323  Additional  ethanol 
blending  to  produce  El5  is  expected  to 
result  in  even  greater  aromatics 
reductions.  Accordingly,  we  believe  the 
proposed  19.5-24.5  volume  percent  test 
fuel  specification  is  appropriate. 

•  Distribution  of  Aromatics — in 
addition  to  total  aromatics  and  benzene, 
we  are  proposing  regulations  that  would 
require  a  distribution  of  aromatics  (i.e., 
a  certain  amount  of  C7,  C8,  C9,  and 
ClO-i-  hydrocarbons)  to  ensure  that  test 
fuel  is  more  representative  of  in-use 
gasoline.  Heavier  aromatics  in  gasoline 
are  believed  to  contribute  to  vehicle  PM 
emissions,  so  it  is  important  that 
vehicles  are  designed  to  meet  the 


322  72  FR  8434  (February  26,  2007). 

323  For  more  information  on  current  aromatics 
levels,  refer  to  Chapter  3  of  the  draft  RIA. 


proposed  Tier  3  emission  standards  on 
fuel  with  a  distribution  of  aromatic 
compounds  representative  of  in-use 
gasoline.  We  also  seek  comment  on  the 
need  for  a  multi-substituted  alkyl 
aromatics  (MSAA)  specification,  as  has 
been  proposed  by  CARB.  For  more 
information  on  our  proposed  aromatics 
specifications,  refer  to  Chapter  3  of  the 
draft  RIA. 

•  Olefins — adjusting  the  olefins 
specification  to  better  match  today’s  in- 
use  gasoline/ElO  according  to  AAM  fuel 
surveys.  Not  only  is  the  proposed  4.5- 
11.5  mass  percent  range  (approximately 
4-6  volume  percent)  more 
representative  of  in-use  fuel,  the 
narrower  test  fuel  range  would  result  in 
more  consistent  vehicle  test  results. 

•  Other  Specifications — adding 
distillation  residue,  total  content  of 
oxygenates  other  than  ethanol,  copper 
corrosion,  solvent-washed  gum,  and 
oxidation  stability  specifications  to 
better  control  other  performance 
properties  of  test  fuel.  These  proposed 
specifications  are  consistent  with 
ASTM’s  D4814  gasoline  specifications 
and  GARB’S  LEV  III  test  fuel 
requirements. 

•  Updates  to  Gasoline  Test 
Methods — updating  some  of  the  gasoline 
test  methods  currently  specified  in 
§86.113  with  more  appropriate,  easier 
to  use,  or  more  precise  test  methods  for 
ethanol-blended  gasoline.  Key  changes 
include  replacement  of  ASTM  D323 
with  ASTM  D5191  for  measuring  vapor 
pressure;  replacement  of  ASTM  D1319 
with  ASTM  D5769  for  measuring 
aromatics  and  benzene;  and 
replacement  of  ASTM  D1266  with  three 
alternative  ASTM  test  methods  (D2622, 
D5453  or  D7039)  for  measuring  sulfur. 
We  request  comment  on  the  use  of  three 
different  test  methods  for  the 
measurement  of  sulfur  content. 

•  Consolidation  of  Test  Fuels — 
consolidation  of  all  gasoline  exhaust 
and  evaporative  emission  test  fuels  into 
a  single  general  test  fuel.  This  would  be 
used  for  all  on-highway  vehicle  testing 
with  the  exception  of  cold  CO  vehicle 
testing  (which  would  use  higher 
volatility  test  fuel)  and  high-altitude 
testing  (which  would  be  permitted  to 
use  lower  volatility  fuel).  As  discussed 
above,  commercial  gasoline  would 
continue  to  be  used  for  service 
accumulation  (durability  fuel).  This  is 
consistent  with  CARB’s  LEV  III 
approach  and  should  help  limit  the  total 
number  of  test  fuels  that  automakers 
need  to  manage. 
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Table  I V-21— Proposed  Gasoline  Emissions  Test  Fuel 


1 

1 

Specification 

Property 

Unit  [ 

1 

General  testing 

Low-temperature  1 
testing 

High  altitude 
testing 

ASTM  reference  procedure 

Antiknock  Index  (R+M)/2 . 

87.0—884 

87.0  Minimum  ... 

02699-11  and  D2700-11. 

1 

Sensitivity  (R— M)  . 

7.5  Minimum 

Dry  Vapor  Pressure  Equivalent  {DVPE) 

kPa  (psi) . 

60.0-63.4 

(8.7-9.2) 

77.2-81 .4 
(11.2-11.8) 

52.4-55.2  . 

(7.6-8.0)  . 

D5191-10b. 

Distillation 

10%  evaporated  . 

“C  (°F)  . 

49-60 

(120-140) 

43-54 

(110-130) 

49-60  . 

(120-140)  . 

D86-10a. 

50%  evaporated  . 

90%  evaporated  . 

Evaporated  final  boiling  point . 

Residue  . 

“C  (°F)  . 

°C  (°F)  . 

°C  (“F)  . 

Milliliter  . 

77-88  (170-190) 

154-166  (310-330) 

193-216  (380-420) 

2.0  Maximum 

Total  Aromatic  Hydrocarbons . 

vol.  %  . 

- 

19.5-24.5 

1 

D5769-10. 

C6  Aromatics  (benzene)  . 

C7  Aromatics  (toluene)  . 

C8  Aromatics . 

vol.  %  . 

vol.  %  . 

vol.  %  . 

0.6-0.8 

4.4- 5.5 

5.5- 6.9 

C9  Aromatics . . . 

vol.  %  . 

5.0-6.2 

C10+  Aromatics  . 

vol.  %  . 

4.0-5.0 

Olefins  . 

Ethanol  . . . 

mass  %  . 

vol.  %  . 

4.5-11.5 

14.6-15.0 

D6550-10. 

D5599-00  (Reapproved 
2010). 

Total  Content  of  Oxygenates  Other  than 
Ethanol. 

vol.  %  . 

0.1  Maximum 

Sulfur  . 

mg/kg  . 

8.0-11.0 

D2622-10,  D5453-09  or 
D7039-07. 

D3237-06. 

Lead . 

g/liter  . 

0.0026  Maximum 

Phosphorus  . 

filter  . 

0.0013  Maximum 

D3231-11. 

Copper  Corrosion  . 

No.  1  Maximum 

D1 30-10. 

Solvent-Washed  Gum  Content  . 

mg/100  ml  ... 
Minute  . 

3.0  Maximum 

D381-09. 

Oxidation  Stabilitv . 

1 ,000  Minimum 

D525-05. 

'  1 

EPA  seeks  comment  on  the 
appropriateness  of  the  proposed 
forward-looking  El 5  test  fuel  for  light- 
and  heavy-duty  gasoline  vehicles.  While 
we  believe  we  have  discretion  under  the 
statute  to  transition  from  EO  to  El  5  test 
fuel,  we  acknowledge  that  vehicle 
manufacturers  will  need  to  calibrate 
their  vehicles  to  meet  the  proposed  Tier 
3  standards  on  fuel  containing  15 
percent  ethanol  by  volume.  Our  analysis 
of  the  proposed  Tier  3  standards 
(emission  control  technology, 
feasibility,  cost,  etc.)  assumes  the  use  of 
the  proposed  El 5  test  fuel.  We 
anticipate  that  vehicle  electronic  control 
systems  will  be  fully  capable  of 
adjusting  to  maintain  emission 
performance  when  operating  on  ElO  (or 
any  remaining  EO),  but  if  El 5  were  not 
to  enter  the  gasoline  pool  in  significant 
quantities,  it  may  be  more  appropriate 
to  require  that  vehicles  be  calibrated  for 
and  tested  on  ElO. 

We  are  seeking  comment  on  various 
alternative  approaches,  e.g.,  starting 


with  ElO  as  the  test  fuel  and 
transitioning  to  El 5  as  the  market 
further  transitions  to  El 5  in  use.  This 
could  include  a  market  review  in  2014 
or  2015  followed  by  regulatory  action  to 
implement  the  change  from  ElO  to  El5 
test  fuel,  if  warranted.  Or,  it  could 
include  the  establishment  of  a  “trigger 
point”  (e.g.,  30  percent  of  gasoline  is 
El 5)  in  the  Tier  3  final  rule  to  prompt 
an  automatic  move  to  El  5  after  a  certain 
period  of  time,  e.g.,  two  or  three  years. 
Or,  we  could  simply  set  a  future  date 
(e.g.,  2020)  with  sufficient  time  for 
transitioning  to  El 5  test  fuel.  These 
transition  approaches  would  give 
vehicle  manufacturers  additional  lead 
time  to  prepare  for  higher  ethanol 
concentrations  in  test  fuel.  We  seek 
comment  on  the  various  transition 
approaches,  their  timing,  and  the  ' 
appropriate  specifications  for  an  ElO 
test  fuel  to  be  used  in  the  interim. 

While  the  volatility  (i.e.,  RVP)  of 
CARB’s  ElO  test  fuel  is  7.0  psi  to  be 
representative  of  in-use  gasoline  in 


California  during  summer  months, 
conventional  ElO  in  the  rest  of  the 
country  is  currently  around  10  psi. 

Thus,  should  we  finalize  ElO  instead  of 
El 5,  in  the  absence  of  any  standard  to 
reduce  the  in-use  RVP  of  ElO  to  9.0  psi 
or  lower,  we  would  also  have  to 
consider  raising  the  RVP  of  certification 
test  fuel  to  10  psi  to  reflect  the  RVP 
level  of  the  current  in-use  fuel.  Were  we 
to  raise  the  volatility  to  10  psi  RVP,  EPA 
believes  that  the  proposed  evaporative 
emission  standards  would  be  feasible, 
but  this  would  increase  the  stringency 
of  the  proposed  evaporative  emission 
standards  (see  Section  IV. C).  Changing 
certification  test  fuel  to  10  psi  RVP 
would  increase  vapor  generation  rates 
during  the  refueling  test  by  about  10 
percent  and  during  the  hot  soak, 
diurnal,  canister  bleed,  and  running  loss 
tests  by  as  much  as  25  percent  in  total. 
To  the  extent  that  the  refueling  test 
dictates  the  size  of  the  canister,  the 
increased  vapor  generation  would 
necessitate  increases  in  the  volume  of 
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activated  carbon  used  in  the  vehicle’s 
onboard  canister  by  about  10  percent. 
Perhaps  more  importantly, 
manufacturer’s  vehicle  purge  strategies 
and  technologies  would  likely  have  to 
be  modified  to  removing  the  larger 
vapor  loads  from  the  canister  during 
vehicle  operation.  Some  vehicles  have 
adequate  engine  vacuum  available  to 
provide  the  increased  purge,  while 
others  may  require  new  or  innovative 
approaches  to  increase  purge  volume  or 
canister  purge  efficiency  as  discussed  in 
the  evaporative  emissions  technology 
discussion.  While  we  have  not 
performed  a  detailed  analysis,  EPA 
estimates  that  on  average  the 
evaporative  standard  compliance  co.sts 
could  be  about  $10-15  per  vehicle 
higher  at  10  psi  RVP  compared  to  9  psi 
RVP  for  canister  and  purge  upgrades. 
With  respect  to  lead  time,  EPA’s  current 
proposal  calls  for  either  40  percent  of 
light-duty  vehicles  to  meet  the  Tier  3 
evaporative  emission  standards  in  2017 
MY  (percentage  option)  or  for  a 
manufacturer  to  sell  only  zero  evap 
PZEVs  nationwide  (PZEV  only  option). 
This  basic  approach  for  2017  could  still 
be  feasible  depending  on  the  resolution 
of  the  test  procedure  issues  and 
proposed  flexibilities  in  phase-in 
schemes. 

Raising  the  certification  test  fuel  to  10 
psi  RVP  would  also  impact  the 
equivalency  of  GARB  and  EPA  refueling 
and  hot  soak  plus  diurnal  evaporative 
emission  test  procedures.  These 
potential  impacts  would  have  to  be 
addressed  to  maintain  CARB/EPA 
evaporative  emissions  test  reciprocity. 
Furthermore,  there  may  be  test 
procedure  options  for  minimizing  the 
burden  of  changing  certification  te.st  fuel 
RVP  while  maintaining  the  needed  in- 
use  control. 

EPA  does  not  believe  that  a  10  psi 
certification  test  fuel  would  impact  the 
feasibility  or  cost  of  the  proposed  leak 
emission  standard  or  the  proposed 
change  in  the  OBD  evaporative  system 
leak  detection  requirements,  since  these 
are  based  on  orifice  diameter.  Nor,  do 
we  believe  that  it  would  have  any 
negative  impact  on  permeation 
emissions  or  exhaust  emissions. 

As  mentioned  above,  EPA  issued  a 
waiver  allowing  El 5  to  be  introduced  " 
into  commerce  for  use  in  MY  2001  and 
newer  light-duty  motor  vehicles.  On 
July  25,  2011,  EPA  finalized  regulations 
to  mitigate  the  potential  for  misfueling 
of  vehicles,  engines,  and  equipment  not 
covered  by  the  El 5  waiver,  i.e.,  MY 
2000  and  older  light-duty  motor 
vehicles,  all  heavy-duty  gasoline 
vehicles  and  engines,  motorcycles,  and 
all  gasoline-powered  nonroad  products 


(which  includes  boats). ^24  Two  of  the 
required  mitigation  measures  are  a  label 
for  fuel  pumps  that  dispense  El  5  to  alert 
consumers  to  the  appropriate  and  lawful 
use  of  the  fuel  and  a  prohibition  on  the 
use  of  El 5  by  consumers  in  vehicles  not 
covered  by  the  waiver,  excluding 
flexible  fuel  vehicles  (FFVs).  If,  as 
discussed  in  this  proposed  rule,  any 
class  of  new  heavy-duty  gasoline 
vehicles  or  engines  begin  testing  on  El  5 
for  certification,  EPA  would  not  need  to 
issue  a  waiver  under  section  211(f)(4)  to 
allow  introduction  of  El  5  into 
commerce  for  use  in  these  vehicles 
certified  on  El5  test  fuel.  However,  EPA 
acknowledges  that  changes  to  the 
gasoline  pump  label  and  prohibitions 
finalized  in  the  El 5  Misfueling 
Mitigation  Measures  Rule  would  have  to 
be  made  before  El  5  could  lawfully  be 
sold  for  use  in  these  heavy-duty 
vehicles.  This  would  be  addres.sed  in  a 
future  action. 

As  discussed  above  in  Sections 
IV.A.7.C  (tailpipe  emission  testing)  and 
IV.C.4.b  (evaporative  emission  testing), 
we  are  proposing  to  require  certification 
of  all  Tier  3  light-duty  and  chassis- 
certified  heavy-duty  gasoline  vehicles 
on  El 5  test  fuel.  As  described  in  those 
sections,  we  are  proposing  that  EPA  still 
accept  testing  for  certification  on 
garb’s  ElO  test  fuel  during  the  phase- 
in  periods  for  the  respective  proposed 
Tier  3  vehicle  tailpipe  and  evaporative 
emissions  standards  and,  if  certified  on 
garb’s  ElO  test  fuel,  that  EPA  would 
not  perform  or  require  in-use  exhaust  or 
evaporative  testing  on  El  5  test  fuel. 

As  mentioned  earlier,  we  plan  to 
continue  to  allow  manufacturers  to  test 
vehicles  on  premium-grade  gasoline 
should  the  vehicles  require  it.  Since  we 
cannot  predict  all  future  changes  in 
gasoline  vehicle  technologies  and  in-use 
fuels,  we  are  proposing  to  allow  vehicle 
manufacturers  to  specify  an  alternative 
test  fuel  under  certain  situations.  Under 
this  proposal,  if  manufacturers  were  to 
design  vehicles  that  required  operation 
on  a  higher  octane,  higher  ethanol 
content  gasoline  (e.g.,  dedicated  E30 
vehicles  or  FFVs  optimized  to  run  on 
E30  or  higher  ethanol  blends),  under  40 
GFR  1065.701(c),  they  could  petition  the 
Administrator  for  approval  of  a  higher 
octane,  higher  ethanol  content  te.st  fuel 
if  they  could  demonstrate  that  such  a 
fuel  would  be  used  by  the  operator  and 
would  be  readily  available  nationwide, 
vehicles  would  not  operate 
appropriately  on  other  available  fuels, 
and  such  a  fuel  would  result  in 
equivalent  emissions  performance.  For 
vehicles  certified  on  high-octane,  high- 
ethanol  gasoline,  all  EPA  confirmatory 


76  FR  44406  (July  25,  2011). 


and  in-use  testing  would  also  be 
conducted  on  high-octane,  high-ethanol 
gasoline.  This  could  help  manufacturers 
who  wish  to  raise  compression  ratios  to 
improve  vehicle  efficiency  as  a  step 
toward  complying  with  the  2017  and 
later  light-duty  greenhouse  gas  and 
GAFE  standards.  This  in  turn  could  help 
provide  a  market  incentive  to  increase 
ethanol  use  beyond  ElO  and  enhance 
the  environmental  performance  of 
ethanol  as  a  transportation  fuel  by  using 
it  to  enable  more  fuel  efficient  engines. 
We  seek  comment  on  the 
appropriateness  of  the  alternative  test 
fuel  provisions  at  §  1065.701(c)  and  the 
need  to  specify  more  precisely  the 
makeup  of  such  a  fuel  (ethanol  content, 
as  well  as  other  fuel  parameters)  in  the 
regulations  at  this  time.  We  are  also 
seeking  comment  on  whether  there  are 
other  aspects  of  today’s  proposed 
standards  that  might  need  to  be 
modified  to  provide  an  incentive  for,  or 
remove  obstacles  to,  the  development  of 
highly  efficient  vehicles  optimized  for 
use  on  higher  level  ethanol  blends. 

2.  Proposed  Flexible  Fuel  Vehicle  Test 
Fuel 

While  the  Agency  has  for  some  time 
had  testing  requirements  for  flexible 
fuel  vehicles  (FFVs)  on  E85  fuel  blends, 
EPA  currently  has  no  regulatory 
specifications  for  the  test  fuel  itself. 
Historically,  our  laboratory  practice  has 
been  to  blend  indolene  (EO)  with  neat 
ethanol  and  normal  butane  to  produce 
an  FFV  test  fuel  with  83  volume  percent 
ethanol  and  an  RVP  from  6.0  to  6.5  psi. 
However,  the  lack  of  E85  te.st  fuel 
specifications  has  caused  confusion  and 
inconsistency  among  FFV 
manufacturers  in  carrying  out  their 
certification  requirements. 

Similar  to  the  previous  discussion 
regarding  gasoline  test  fuels,  we  believe 
it  is  important  that  the  fuel  u.sed  to  test 
FFVs  reflect  the  composition  of  actual 
in-use  E85.  This  may  become 
increasingly  important  if  E85  usage  in 
FFVs  increases  to  help  satisfy  the 
growing  RFS2  renewable  fuel 
requirements. 

The  term  “E85”  has  historically  been 
used  to  describe  an  ethanol  blend  with 
a  maximum  ethanol  content  of  83 
volume  percent  and  specified  minimum 
ethanol  content  for  use  in  FFVs.  In  the 
recently  updated  ASTM  International 
specification,  the  minimum  ethanol 
concentration  was  reduced  from  68  to 
51  volume  percent. -^25  As  part  of  the 
updated  specification,  ASTM  retired  the 
name  E85  because  it  has  caused 


^^^ASTM  International  D5798-11,  “Standard 
Specification  for  Ethanol  Fuel  Blends  for  Flexible- 
Fuel  Automotive  Spark-Ignition  Engines". 
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confusion  regarding  the  necessary 
variability  in  the  ethanol  content  of  the 
blend  depending  upon  seasonal 
climactic  conditions.  The  official  name 
in  the  new  ASTM  specification  is 
“ethanol  fuel  blends  for  flexible-fuel 
automotive  spark-ignition  engines.”  For 
the  sake  of  brevity,  we  shall  refer  to  this 
fuel  as  E51-83. 

Consistent  with  our  current  policy 
regarding  the  formulation  of  FFV  test 
fuel,  we  believe  that  the  ethanol  content 
should  be  at  or  near  the  maximum 
ethanol  level  on  which  the  vehicles 
were  designed  to  operate  to  ensure  that 
the  testing  reflects  the  full  range  of  in- 
use  formulations  and  emissions 
performance.  To  provide  adequate 
flexibility  for  test  fuel  manufacturers, 
we  are  proposing  that  the  ethanol 
content  must  be  from  80  to  83  volume 
percent.  Rather  than  specify  ranges  for 
the  other  fuel  parameters  as  we  have 
done  for  gasoline  test  fuel  in  Table  IV- 
21,  we  are  proposing  that  the  FFV  test 
fuel  would  be  defined  based  on  the 
results  from  blending  the  proposed  El  5 
standard  gasoline  test  fuel  with  ethanol. 
We  propose  that  denatured  fuel  ethanol 
(DFE)  that  meets  the  proposed 
specifications  would  be  used  to  increase 
the  ethanol  content  to  80  to  83  volume 

percent.  32e 

It  is  important  to  ensure  that  the 
volatility  of  FFV  test  fuel  meets 
minirhum  volatility  specifications  to 
provide  adequate  startability  and  for 
safety  reasons.  The  ASTM  minimum 
RVP  specification  that  conforms  to  the 
specified  temperature  at  which  FFV 
•emissioiT  testing  takes  place  (68  to  86  °F) 
is  5.5  psi.  EPA  conducted  discussions 
with  vehicle  and  test  fuel  manufacturers 
to  arrive  at  the  current  guidance  that  the 
RVP  of  the  finished  test  fuel  should  be 
between  6.0  and  6.5  psi.  We  propose  to 
formalize  the  current  guidance  in  the 
regulatory  requirements  for  FFV  test 
fuel.  We  propose  that  commercial  grade 
normal  butane  could  be  added  to  trim 
the  RVP  of  the  finished  test  fuel  to  meet 

the  proposed  specifications. ^27  a  6.0  to 

6.5  range  in  RVP  has  historically 
provided  test  fuel  manufacturers 
adequate  flexibility  in  formulating  test 
fuels.  Limiting  the  amount  of  butane 
that  is  added  to  foripulate  FFV  test  fuels 
is  important  because  if  excessive 
volumes  of  butane  were  used.it  could 
inappropriately  reduce  the  stringency  of 
emissions  testing. 

As  an  alternative  to  the  use  of  DFE  to 
manufacture  FFV  test  fuel,  we  propose 
that  neat  (undenatured)  fuel  grade 


The  proposed  requirements  for  DFE  are 
contained  in  Section  V.C  of  today’s  preamble. 

327  The  specifications  for  commercial  grade 
butane  are  contained  in  40  CFR  80.82. 


ethanol  could  be  used.  We  also  propose 
that  as  an  alternative  to  using  a  finished 
El 5  standard  gasoline  test  fuel  in  the 
manufacture  of  FFV  test  fuel  that  the 
gasoline  blendstock  used  to  produce  a 
compliant  El 5  test  fuel  could  be  used  to 
manufacture  the  FFV  test  fuel.  This 
would  allow  ethanol  to  be  blended  only 
once  to  produce  FFV  test  fuel.  The  test 
fuel  manufacturer  would  be  required  to 
test  a  sample  of  the  subject  gasoline 
blendstock  after  the  addition  of  ethanol 
to  produce  a  finished  standard  El 5 
gasoline  test  fuel  and  demonstrate  that 
the  blend  meets  all  of  the  proposed 
requirements  for  standard  gasoline  test 
fuel  described  in  Section  IV.D.l. 

We  propose  that  the  above  FFV 
emissions  test  fuel  specifications  would 
become  applicable  on  the  same 
schedule  as  the  proposed  El  5  standard 
gasoline  test  fuel  specifications  become 
applicable  for  light-  and  heavy-duty 
gasoline  vehicles  (described  below  in 
Section  IV.D.3).  We  believe  that  the 
proposed  requirements  would  ensure 
that  FFV  test  fuel  reflects  the 
composition  of  in-use  ethanol  fuel 
blends  for  flexible-fuel  automotive 
spark-ignition  engines  while 
minimizing  the  burden  on  the  industry 
with  respect  to  test  fuel  formulation  and 
the  number  of  test  fuel  blend 
components  that  must  be  stored. 

Under  the  Tier  2  program,  FFVs 
utilize  a  test  fuel  containing  10  percent 
ethanol  with  an  RVP  of  approximately 
10  psi  for  evaporative  emission  testing. 
The  proposed  El 5  certification  fuel  for 
non-FFVs  is  a  9  psi  E15  fuel.  We  seek 
comment  on  whether  the  new  El 5 
evaporative  emissions  test  fuel  for  FFVs 
should  continue  to  have  an  RVP  of  10 
psi  to  maintain  the  level  of  performance 
established  under  the  Tier  2  program. 

3.  Proposed  Implementation  Schedule 

As  described  earlier  in  Section  IV.C, 
we  are  proposing  Tier  3  exhaust  and 
evaporative  emission  standards  with 
today’s  notice.  The  proposed  changes  in 
the  specifications  for  test  fuel  would 
apply  to  vehicles  certified  to  these  new 
standards.  We  are  proposing  to 
transition  to  the  new  test  fuel  during  the 
first  few  years  that  the  Tier  3  standards 
are  phasing  in.  As  described  in  Sections 
IV. A  and  IV.B,  testing  with  the  new  fuel 
would  start  with  light-duty  vehicles 
certified  to  Tier  3  bin  standards  at  or 
below  Bin  70,  and  heavy-duty  vehicles 
certified  to  Tier  3  bin  standards  at  or 
below  Bin  250  (for  Class  2b)  and  Bin 
300  (for  Class  3).  Starting  with  model 
years  2020  for  light-duty  and  2022  for 
heavy-duty,  we  would  require  that  all 
manufacturers  use  the  new  test  fuel  for 
all  exhaust  emission  testing  (with  the 
exception  of  Small  Volume 


Manufacturers  and  small  businesses, 
which  could  delay  using  the  new  test 
fuel  until  model  year  2022). 
Manufacturers  would  also  need  to 
comply  with  cold  temperature  CO  and 
NMHC  standards  using  the  new  test  fuel 
for  any  models  that  use  El  5  test  fuel  for 
meeting  the  light-duty  Tier  3  exhaust 
emission  standards.  These  same  tests 
would  also  provide  the  basis  for  meeting 
GHG  requirements  under  40  GFR  part  86 
and  fuel  economy  requirements  under 
40  CFR  part  600,  as  described  in  the 
following  section. 

We  are  proposing  to  require 
evaporative  emission  testing  with  the 
new  test  fuel  for.  any  models  that  are 
certified  to  the  Tier  3  evaporative 
emission  standards.  To  the  extent  that 
these  models  are  different  than  those 
used  for  exhaust  emission  testing  with 
the  new  test  fuel,  manufacturers  would 
need  to  do  additional  testing  to 
demonstrate  compliance  with  all 
applicable  standards.  They  may 
alternatively  use  the  new  test  fuel 
earlier  than  the  regulations  specify  to 
avoid  additional  testing.  We  further 
propose  to  require  that  manufacturers 
submit  certification  data  based  on  the 
new  test  fuel  to  demonstrate  compliance 
with  refueling  emission  standards  for 
any  vehicles  that  are  certified  to  the  Tier 
3  evaporative  emission  standards. 

4.  Potential  Implications  on  CAFE 
Standards,  GHG  Standards,  and  Fuel 
Economy  Labels 

EPA  and  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
recently  finalized  a  joint  greenhouse  gas 
(GHG)  emissions  and  corporate  average 
fuel  economy  (CAFE)  standards  for  MY 
2017-2025  light-duty  vehicles,  light- 
duty  trucks,  and  medium-duty 
passenger  vehicles. ^28  These  GHG  and 
CAFE  standards  build  upon  the 
National  Program  that  was  first 
announced  by  the  President  in  May 
2009  and  which  allows  manufacturers 
to  build  a  single  fleet  of  light  vehicles 
that  can  satisfy  all  federal  and  state 
requirements  for  GHG  emissions  and 
fuel  economy.  The  first  round  of 
standards  by  EPA  and  NHTSA  under 
the  National  Program  cover  MY  2012- 
2016.329 

The  recently  finalized  MY  2017-2025 
GHG  and  CAFE  standards  affect 
essentially  the  same  vehicle  classes  over 
the  same  timeframe  as  this  proposal  for 
non-GHG  emissions  standards  and 
gasoline  fuel  quality.  Accordingly,  EPA 
believes  it  is  important  for  the  two 
rulemakings  to  be  coordinated  so  that 
manufacturers  can  develop  future 

328  77  fr  62623  (October  15.  2012). 

329  75  FR  25324  (May  7.  2010). 
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product  development  plans  with  a  full 
understanding  of  the  major  regulatory 
requirements  they  would  be  facing  over 
the  MY  2017-2025  time  frame. 

The  Agency  would  like  to  highlight 
two  important  issues  of  overlap  between 
these  two  rulemakings:  Test  fuel  and 
useful  life.  As  explained  above,  today’s 
action  proposes  to  update  EPA’s  test 
fuel  to  better  match  in-use  fuels,  with 
the  change  in  test  fuel  phased-in  from 
MY  2017-2020  for  light-duty  exhaust 
emission  compliance.  The  proposal 
involves  several  changes  to  the 
emissions  test  fuel  specifications, 
including,  notably,  a  15  percent  by 
volume  ethanol  content.  The  current 
emissions  test  fuel  contains  zero 
ethanol.  Regarding  useful  life,  we  are 
proposing  a  longer  useful  life  for  some 
vehicles,  as  described  in  Section 
IV.A.7.b,  from  the  current  120,000  miles 
to  150,000  miles. 

a.  Test  Fuel 

The  proposed  change  in  test  fuel,  if 
finalized,  could  have  implications  for 
both  the  CAFE  and  GHG  emissions 
compliance  programs,  as  well  as  the  fuel 
economy  labeling  program.  EPA  is 
committed  to  the  principle  of  ensuring 
that  the  proposed  change  in  test  fuel 
would  not  affect  the  stringency  of  either 
the  CAFE  or  GHG  emissions  standards, 
and  that  the  labeling  calculations  would 
be  updated  to  reflect  the  change  in  test 
fuel. 

While  NHTSA  establishes  the  fuel 
economy  standards  for  the  CAFE 
program,  EPA  is  responsible  for  vehicle 
testing  and  calculation  of  fuel  economy 
values  used  by  memufacturer  for 
compliance  with  the  CAFE  standards. 
Under  the  Energy  Policy  and 
Conservation  Act  (EPCA),  limitations 
are  placed  on  the  test  procedures  used 
to  measure  fuel  economy  for  passenger 
cars.  For  passenger  automobiles,  EPA 
has  to  use  the  same  procedures  used  for 
model  year  1975  automobiles,  or 
procedures  that  give  comparable 
results. When  EPA  has  made  changes 
to  the  FTP  or  HFET,  we  have  evaluated 
whether  it  is  appropriate  to  provide  for 
an  adjustment  to  the  measured  fuel 
economy  results,  to  comply  with  the 
EPCA  requirement  for  passenger  cars 
that  the  test  procedures  produce  results 
comparable  to  the  1975  test  procedures.  . 
These  adjustments  are  typically  referred 
to  as  a  CAFE  or  fuel  economy  test 
procedure  adjustment  or  adjustment 
factor. 

Because  ethanol  has  a  lower  energy 
content  than  gasoline,  i.e.,  fewer  British 
.  thermal  units- (Btus)  or  joules  per 


33049  U.S.C.  32904(c). 


gallon,33i  and  fuel  economy  is  defined 
in  terms  of  miles  per  gallon  of  fuel,  it 
is  almost  certain  that  the  same  vehicle 
tested  on  a  test  fuel  with  15  percent 
ethanol  content  will  yield  a  lower  fuel 
economy  value  relative  to  the  value  if  it 
were  tested  on  the  current  test  fuel  with 
zero  ethanol  content.  For  CAFE 
purposes,  the  existing  fuel  economy 
equation  for  gasoline  that  has  been  in 
use  for  many  years  already  contains  an 
adjustment  for  the  energy  content  of  the 
test  fuel  to  calculate  fuel  economy 
equivalent  to  what  would  have  been 
determined  using  the  1975  baseline  test 
fuel. 332  Therefore,  it  is  not  clear  that  any 
further  action  is  necessary  to  account  for 
the  proposed  change  in  certification  test 
fuel.  Within  this  equation,  however,  is 
a  so-called  “R-factor”  to  account  for  the 
fact  that  the  change  in  fuel  economy  is 
not  directly  proportional  to  the  change 
in  energy  content  of  the  test  fuel.  ► 
Although  an  R-factor  of  0.6  has  been 
used  since  1988,  manufacturers  have 
suggested  that  a  higher  value  may  be 
more  appropriate.  We  discuss  this  issue 
in  a  memo  to  the  docket.333  This  is  a 
technical  issue  with  the  fuel  economy 
equation  that  has  been  raised  in  the 
context  of  the  proposed  certification  test 
fuel  change,  but  technically  it  is  distinct 
from  the  proposed  change  in  test  fuel. 
EPA  will  continue  to  investigate  this 
issue  and  if  necessary  address  it  as  part 
of  a  future  action. 

EPA  is  also  committed  to  retaining 
equivalent  stringency  for  GHG 
emissions  compliance  associated  with 
the  proposed  test  fuel  change.  The 
proposed  changes  in  test  fuel  properties 
in  this  rule  do  not  have  any  appreciable 
impact  on  carbon  dioxide  grams  per 
mile  levels.  This  is  supported  by  data 
from  the  EPAct  study,  which  show  that 
the  change  in  the  test  fuel  have  both 
positive  and  negative  impacts  that  offset 
each  other  and  that  there  is  no  net 
impact  on  carbon  dioxide  grams  per 
mile  levels.  This  is  discussed  in  a  memo 
to  the  docket.334  We  seek  comment  on 
the  impact  of  this  proposal  on  CO2 
emissions.  Should  action  to  adjust  the 
compliance  calculation  for  the  light- 
duty  GHG  standards  become  warranted, 
we  would  include  such  changes  as  a 
part  of  a  future  action. 


331  EPA  estimates  that,  on  average,  E85  fuel 
contains  25-30  percent  less  energy  per  gallon  than 
gasoline  with  zero  ethanol. 

332  40  CFR  600.113-12{hKl). 

333  Butler,  A.  (February  2013)  Analysis  of  the 
Effects  of  Changing  Fuel  Properties  on  the  EPA  Fuel 
Economy  Equation  and  R-Factor.  Memorandum  to 
the  docket. 

33-4  Butler.  A.  (February  2013)  Analysis  of  the 
Effects  of  Changing  Fuel  Properties  on  the  EPA  Fuel 
Economy  Equation  and  R-Factor.  Memorandum  to 
the  docket. 


EPA  expects  that  there  may  be  a 
potential  impact  on  manufacturer’s  fuel 
economy  and  greenhouse  gas  testing 
burden  during  the  Tier  3  phase-in  years. 
Currently,  for  example,  manufacturers 
carry  over  a  considerable  amount  of 
previous  model  year  data  in  support  of 
their  Fuel  Economy  Labeling  and  CAFE/ 
Greenhouse  Gas  programs.  We  are 
proposing  that  Tier  3  compliant  vehicles 
would  be  required  to  test  on  El  5  test 
fuel,  and  thus,  manufacturers  would 
normally  not  be  allowed  to  carry  over 
previous  model  year  data  from  vehicles 
tested  on  EO  test  fuel.  EPA  anticipates 
that  such  carryover  requests  could  be 
handled  during  the  Tier  3  phase-in 
years  with  modifications  to  EPA’s 
current  policy  for  the  use  of  analytically 
derived  data  (see  EPA’s  fuel  economy, 
CO2,  and  carbon-related  exhaust 
emissions  testing  regulations  at  40  CFR 
600.006-08(e)  and  EPA  guidance  letter 
CD-12-03  (February  27,  2012)  and 
CCD-04-06,  (March  11,  20  0  4  335)).  ePA 
requests  comments  on  whether  there  is 
a  need  for  further  reductions  in  fuel 
economy /greenhouse  gas  testing  burden 
beyond  that  allowed  by  the  above  EPA 
guidance  letters.  Any  comments 
supporting  the  need  to  reduce  fuel 
economy/greenhouse  gas  testing  burden 
(beyond  that  allowed  by  EPA’s  policy 
for  the  use  of  analytically  derived  data) 
should  describe  one  or  more  specific 
methods  of  reducing  such  testing 
burden. 

Finally,  EPA  will  need  to  update  the 
fuel  economy  labeling  calculations  in  40 
CFR  Part  600  to  reflect  the  proposed  El 5 
test  fuel.  The  current  methodology, 
which  took  effect  with  the  2008  model 
year,  contains  equations  that,  when 
applied  to  test  results  using  current  fuel 
(zero  alcohol),  adjust  for  an  average 
national  impact  of  ethanol  in  fuel  on 
fuel  economy.  These  equations  would 
need  to  be  revised  such  that  the 
adjustment  remains  consistent  with  the 
actual  national  use  of  ethanol  in  fuel. 

b.  Useful  Life  for  GHG  Standards 

As  stated  above,  EPA  is  committed  to 
retaining  equivalent  stringency  for  GHG 
emissions  compliance  beginning  in  MY 
2017.  In  contrast  to  the  proposed  Tier  3 
test  fuel,  for  which  we  are  uncertain  as 
to  the  effects  on  GHG  emissions,  we 
believe  that  certifying  a  vehicle  to  a 
longer  useful  life  for  any  emission 
constituent  would  have  only  a 


335  EPA  Guidance  Letters  CD-12-03  (Analytically 
Derived  CO2  and  Carbon-Related  Exhaust  Emissions 
(CREE)  for  Light-Duty  Vehicles)  and  CCD-04-06 
(Updated  Analytically  Derived  Fuel  Economy 
(ADFE)  Policy  for  2005  MY  and  Later),  March  11, 
2004,  is  available  through  the  EPA  Transportation 
and  Air  Quality  Document  Index  System  at; 
http://iaspub.epa.gov/otaqpub/. 
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beneficial  effect  on  emissions.  To 
address  potential  concerns  about 
changes  in  the  stringency  of  the  GHG 
standards  resulting  from  a  longer  useful  . 
life,  we  are  not  proposing  to  require  a 
longer  useful  life  for  GHG  emission 
standards.  As  this  approach  may  result 
in  additional  testing  burden,  we  are 
proposing  that  manufacturers  could 
optionally  certify  GHG  emissions  to  a 
150,000  mile,  15  year  useful  life. 

5.  Consideration  of  Nonroad, 

Motorcycle,  and  Heavy-Duty  Engine 
Emissions  Test  Fuel 

As  described  earlier  in  Section 
IV.D.l.,  we  are  proposing  new 
specifications  for  the  gasoline  emissions 
test  fuel  used  for  testing  highway 
vehicles  subject  to  the  proposed  Tier  3 
standards.  In  developing  today’s 
proposal,  EPA  also  considered 
proposing  the  change  in  test  fuel 
specifications  for  other  categories  of 
engines,  vehicles,  equipment,  and  fuel 
system  components  that  use  gasoline. 
This  would  include  a  wide  range  of 
applications,  including  small  nonroad 
engines  used  in  lawn  and  garden 
applications,  recreational  vehicles  such 
as  ATVs  and  snowmobiles,  recreational 
marine  applications,  on-highway 
motorcycles,  and  larger  heavy-duty 
gasoline  engines.  While  engines  in  some 
of  these  categories  employ  advanced 
technologies  similar  to  light-duty 
vehicles  and  trucks,  the  vast  majority  of 
these  engines  employ  much  simpler 
designs,  with  many  of  the  engines  being 
carbureted  with  no  electronic  controls. 
Because  of  lower  level  of  technology, 
emissions  fi-om  these  engines  are 
potentially  much  more  sensitive  to 
changes  in  fuel  quality. 

EPA  is  not  proposing  to  apply  the 
new  emissions  test  fuel  specifications  to 
these  other  categories  of  engines, 
vehicles,  equipment,  and  fuel  system 
components.  In  discussing  the  potential 
change  in  test  fuel  specifications  with 
the  large  number  of  businesses 
potentially  impacted  by  such  a  change, 
many  companies  supported  such  a 
change.  However,  a  number  of 
manufacturers  raised  concerns  about  the 
level  of  ethanol  in  the  new  fuel,  the  cost 
of  recertifying  emission  families  on  the 
new  fuel,  the  impact  on  nationwide 
product  offerings,  and  the  cost  impact  of 
complying  with  the  existing  standards 
on  the  new  test  fuel.  EPA  believes  it  is 
important  that  the  emissions  test  fuel  for 
these  other  categories  reflect  real-world 
fuel  qualities  but  has  elected  to  defer 
moving  forward  now  pending  additional 
analysis  of  the  impacts  of  changing  the 
test  fuel  specifications  for  the  wide 
range  of  engines,  vehicles,  equipment 
and  fuel  system  components  that  could 


be  impacted.  These  impacts  include  the 
impact  on  the  emissions  standards,  as 
well  as  the  other  issues  raised  by  the 
manufacturers.  EPA  plans  to  explore 
such  a  change  in  a  separate  future 
action.  EPA  requests  comment  on  the 
implications  of  changing  the  test  fuel  for 
these  other  categories  and  whether  a 
different  test  fuel' would  be  more 
appropriate  for  these  other  categories. 

6.  Consideration  of  CNG  and  LPG 
Emissions  Test  Fuel 

There  are  currently  no  sulfur 
specifications  for  the  test  fuel  used  for 
certifying  natural  gas  vehicles.  There  is 
also  no  sulfur  specification  in  §  86.113 
for  the  test  fuel  used  for  certifying 
liquefied  petroleum  gas  (LPG)  vehicles. 
The  corresponding  LPG  test  fuel  for 
heavy-duty  highway  engines  and  for 
nonroad  engines  in  §  1065.720  includes 
an  80  ppm  maximum  sulfur 
specification. 

We  request  comment  on  the 
appropriateness  of  changing  §  86.113  to 
reference  40  CFR  part  1065  for  both 
natural  gas  and  LPG  test  fuels.  We 
further  request  comment  on  amending 
these  specifications  to  better  reflect  in- 
use  fuel  characteristics,  and  in 
particular  on  the  appropriateness  of 
aligning  the  sulfur  specifications  with 
those  that  apply  for  gasoline  test  fuel. 
Changing  the  sulfur  specifications 
would  depend  on  establishing  that  the 
new  specification  is  consistent  with  the 
range  of  properties  expected  fi:om  in-use 
fuels. 

E.  Small-Business  Provisions 

As  in  previous  vehicle  rulemakings, 
our  justification  for  including 
provisions  specific  to  small  businesses 
is  that  these  entities  generally  have  a 
greater  degree  of  difficulty  in  complying 
with  the  standards  compared  to  other 
entities. 

In  developing  the  proposed  Tier  3 
vehicle  program,  we  evaluated  the 
environmental  need  as  well  as  the 
technical  and  financial  ability  of 
manufacturers  and  others  to  meet  the 
standards  as  expeditiously  as  possible. 
We  believe  it  is  feasible  and  necessary 
for  the  vast  majority  of  the  program  to 
be  implemented  in  the  established  time 
frame  to  achieve  the  air  quality  benefits 
as  soon  as  possible.  Based  on 
information  available  from  small 
manufacturers  and  others,  we  believe 
that  entities  classified  as  small  generally 
face  unique  circumstances  with  regard 
to  compliance  with  environmental 
programs,  compared  to  larger  entities. 
Thus,  as  discussed  below,  we  are 
proposing  several  flexibility  provisions 
for  small  businesses  in  the  vehicle 
industry  to  reduce  the  burden  that  this 


program  could  have  on  them.  These 
proposed  provisions  are  based  on  the 
recommendations  of  the  Small  Business 
Advocacy  Review  (SBAR)  Panel 
described  in  Section  XIII.C  of  today’s 
proposal  and  include  a  few  additional 
provisions. 

Small  entities  generally  lack  the 
resources  that  are  available  to  larger 
companies  to  carry  out  necessary 
research  and  development  and  to  raise 
capital  for  investing  in  a  new  regulatory 
program.  Small  entities  are  also  likely  to 
have  more  difficulty  in  competing  for 
any  needed  engineering  and 
construction  resources  and  lower 
production  volume  over  which  to 
spread  their  compliance  costs.  Small 
entities  also  tend  to  have  limited 
product  lines,  which  limits  their  ability 
to  take  advantage  of  the  phase-in  and 
ABT  flexibility  provisions  in  the 
proposal.' As  such,  we  are  proposing 
regulatory  flexibility  provisions  that 
would  provide  additional  lead  time  and 
reduced  testing  burden  for  small  entities 
in  meeting  the  proposed  Tier  3 
standards.  This  proposed  approach 
would  allow  the  overall  program  to 
begin  as  early  as  possible;  achieving  the 
air  quality  benefits  of  the  program  as  ' 
soon  as  possible,  while  helping  to 
ensure  that  small  entities  have  adequate 
time  to  make  any  necessary 
modifications  to  their  product  lines.  We 
believe  that  small  business  regulatory 
flexibilities  could  provide  these  entities 
with  additional  help  and/or  time  to  take 
advantage  of  technological 
developments  by  other  parties  and  to 
accumulate  capital  internally  or  to 
secure  capital  financing  from  lenders, 
and  could  spread  out  the  availability  of 
any  needed  engineering  resources.  We 
believe  these  provisions  will  also  reduce 
their  overall  compliance  burden  and 
allow  them  to  more  easily  transition  to 
the  new  standards  in  a  way  that  matches 
their  business  practices. 

The  provisions  described  below 
would  be  available  to  all  small 
businesses  subject  to  the  Tier  3  emission 
standards.  The  types  of  companies 
subject  to  the  Tier  3  emission  standards 
include  vehicle  manufacturers,  and  two 
additional  categories  of  businesses  that 
are  generally  referred  to  as  independent 
commercial  importers  (ICIs)  and 
alternative  fuel  vehicle  converters.  As 
discussed  below,  the  proposed  set  of 
flexibilities  would  also  be  available  to 
manufacturers  in  these  three  business 
categories  that  sell  less  than  5,000 
vehicles  per  year  that  are  subject  to  the 
Tier  3  emission  standards. 
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1.  Lead  Time  for  Exhaust  and 
Evaporative  Emission  Standards 

As  noted  above,  small  businesses 
have  limited  resources  available  for 
developing  new  designs  to  comply  with 
new  emission  standards.  In  addition,  it 
is  often  necessary  for  these  businesses  to 
rely  on  vendor  companies  for 
technology.  Moreover,  percentage 
phase-in  requirements  and  declining 
fleet  average  standards  pose  a  dilemma 
for  a  small  manufacturer  that  has  a 
limited  product  line  (e.g.,  the 
manufacturer  certifies  vehicles  in  only 
one  or  two  test  groups).  Thus,  similar  to 
the  flexibility  provisions  implemented 
in  previous  vehicle  rules,  the  Panel 
recommended  that  EPA  allow  small 
businesses  the  following  flexibility 
option  for  meeting  the  proposed  Tier  3 
emissions  standards. 

EPA  is  proposing  that  small 
businesses  (and  small  volume 
manufacturers,  as  discussed  below)  be 
given  additional  lead  time  to  comply 
with  the  proposed'Tier  3  exhaust  and 
evaporative  emission  standards. 
Specifically,  we  propose  to  allow  small 
manufacturers  to  postpone  compliance 
with  the  standards  and  other  Tier  3 
requirements,  including  use  of  the 
proposed  new  certification  test  fuel, 
until  model  year  2022.  For  model  year 
2022  and  later,  small  manufacturers 
would  be  subject  to  the  same  Tier  3 
exhaust  and  evaporative  requirements 
as  other  manufacturers,  including 
moving  to  the  declining  FTP  fleet 
average  NMOG+NOx  curve  and 
complying  with  the  fully  phased-in 
standard  of  30  mg/mi,  as  well  as 
certifying  on  El 5  test  fuel.  (This 
approach  is  similar  to  that  in  the  Tier  2 
rule  where  EPA  allowed  small 
manufacturers  to  wait  until  the  end  of 
the  phase-in  to  comply  with  the  Tier  2 
standards.)  As  described  earlier  in  this 
section,  the  proposed  Tier  3  rule  has 
several  different  phase-in  schedules; 
with  the  final  dates  varying  from  model 
year  2021  for  the  new  light-duty  exhaust 
PM  standards  to  model  year  2025  for  the 
new  light-duty  exhaust  gaseous 
pollutant  standards.  Requiring  all  small 
businesses  to  comply  with  the  full  slate 
of  Tier  3  requirements  in  model  year 
2022  should  provide  sufficient  lead  time 
for  manufacturers  to  plan  for  and 
implement  the  technology  changes 
needed  to  comply  with  the  Tier  3 
standards. 

During  the  SBAR  Panel  process,  one 
small  entity  representative  (SER) 
recommended  that  EPA  adopt  relaxed 
exhaust  standards  for  small 
manufacturers.  The  SER  noted  that  the 
exhaust  emission  averaging  program 
being  proposed  by  EPA  would  allow 


large  manufacturers  that  have  many 
engine  families  to  certify  their  small, 
niche  products  at  emission  levels 
numerically  higher  than  the  standards. 
Small  manufacturers  that  typically  do 
not  have  more  than  one  or  two  emission 
families  generally  cannot  use  averaging 
to  the  same  extent  because  of  their 
limited  product  offerings.  The  SER  was 
concerned  that  the  high-performance 
vehicles  produced  by  large 
manufacturers  which  they  compete 
against  would  be  able  to  certify  at 
numerically  higher  levels  at  less  cost 
than  the  SER  would  incur.  The  SER- 
recommended  relaxed  NMOG+NOx 
standards  over  the  Federal  Test 
Procedure  (FTP)  are  125  mg/mi  in 
model  year  2020  and  70  mg/mi  in  model 
year  2025.  This  is  the  same  general 
approach  that  the  GARB  Board 
approved  for  small  volume 
manufacturers  in  LEV  III  (a  relaxed 
standard  NMOG+NOx  of  125  mg/mi , 
followed  by  a  fully  phased-in  standard 
of  70  mg/mi  in  model  year  2025),  except 
that  the  GARB  program  introduces  the 
rela.xed  standard  and  the  change  in  test 
fuel  in  model  year  2022. 

As  described  above,  although  we  are 
proposing  a  delay  in  the  Tier  3 
requirements,  EPA  is  not  proposing  to 
relax  the  fully  phased-in  standards  for 
the  small  entities.  We  believe  that  these 
standards  are  technologically  feasible 
and  can  be  readily  achieved  with  the 
additional  lead  time  we  are  proposing  as 
the  technology  would  have  already  been 
demonstrated  by  other  manufacturers, 
in  some  cases  on  the  very  same  engines 
used  by  the  small  manufacturers.  In 
addition,  the  compliance  costs  for  many 
of  these  vehicles,  even  if  higher  on  an 
absolute  basis,  may  still  be  lower  on  a 
relative  basis  given  the  higher  average 
cost  of  the  vehicles.  Furthermore,  EPA 
is  proposing  to  allow  manufacturers  to 
apply  for  hardship  relief  (discussed 
below)  on  a  case-by-case  basis.  EPA 
requests  comment  on  our  proposed 
approach  and  whether  there  is  an 
additional  need  for  the  final  rule  to 
allow  small  manufacturers  to  meet 
relaxed  NMOG+NOx  exhaust  emission 
standards  on  the  FTP  over  the  long 
term,  as  suggested  by  the  SER  and  as 
reflected  in  action  by  GARB. 

In  light  of  the  GARB  Board-approved 
implementation  schedule  for  small 
manufacturers  described  above,  we  also 
request  comment  on  an  option  that 
would  not  provide  a  permanent  relaxed 
standard  for  small  manufacturers,  but 
would  provide  a  temporary  relaxed 
standard  matching  the  California 
standard  from  model  year  2022  through 
2024.  This  option  would  apply  to  the 
Tier  3  exhaust  emission  standards 
starting  in  2022,  except  that  a  relaxed 


NMOG+NOx  standard  of  125  mg/mi 
would  apply  in  model  years  2020-2024 
for  FTP  testing.  For  model  years  2025 
and  later,  the  standard  would  be  the 
same  as  for  all  other  manufacturers,  or 
30  mg/mi.  Under  this  option,  small 
manufacturers  would  have  to  take  some 
action  to  reduce  emissions  in  2022  and 
could  postpone  meeting  fully  phased-in 
Tier  3  standards  until  2025. 

2.  Assigned  Deterioration  Factors 

Under  EPA’s  regulations, 
manufacturers  must  demonstrate  that 
their  vehicles  comply  with  the  emission 
standards  throughout  the  “useful  life” 
period.  This  is  generally  done  by  testing 
vehicles  at  low-mileage  and  then 
applying  a  deterioration  factor  to  these 
emission  levels.  The  deterioration 
factors  are  determined  by  aging  new 
emission  control  systems  and  then 
testing  the  aged  systems  again  to 
determine  how  much  deterioration  in 
emissions  has  occurred.  In  order  to 
reduce  the  testing  burden  in  previous 
rulemaking,  EPA  has  allowed  small 
manufacturers  to  use  deterioration 
factor  values  assigned  by  EPA  instead  of 
performing  the  extended  testing.  A 
manufacturer  would  apply  the  assigned 
deterioration  factors  to  its  low-mileage 
emission  level  to  demonstrate  whether 
it  complied  with  the  Tier  3  emission 
standards. 

With  today’s  proposal,  EPA  proposes 
that  small  businesses  be  allowed  the 
option  to  use  EPA-developed  assigned 
deterioration  factors  in  demonstrating 
compliance  with  the  Tier  3  exhaust  and 
evaporative  emission  standards.  In  the 
past,  EPA  has  relied  on  deterioration 
factor  data  from  large  manufacturers  to 
develop  the  assigned  deterioration 
factors  for  small  manufacturers,  EPA 
would  expect  to  follow  a  similar 
procedure  to  determine  the  assigned 
deterioration  factors  for  the  Tier  3 
standards  once  large  manufacturers  start 
certifying  their  Tier  3  designs.  Given 
that  larger  manufacturers  would  begin 
phasing  in  to  the  Tier  3  standards  in 
model  year  2017,  EPA  should  have  a 
significant  set  of  emissions  deterioration 
data  upon  which  to  base  the  assigned 
deterioration  factors  for  small 
businesses  within  the  first  few  years  of 
the  Tier  3  program.  EPA  recognizes  that 
assigned  deterioration  factors  need  to  be 
determined  well  in  advance  of  model 
year  2022  in  order  to  provide  sufficient 
time  for  small  businesses  to  decide 
whether  or  not  to  use  the  assigned 
deterioration  factors  for  certification 
purposes. 

3.  Reduced  Testing  Burden 

Under  EPA’s  r^ulations, 
manufacturers  must  perform  in-use 
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testing  on  their  vehicles  and 
demonstrate  their  in-use  vehicles 
comply  with  the  emission  standards. 

The  current  in-use  testing  regulations 
provide  for  reduced  levels  of  testing  for 
small  manufacturers,  including  no 
testing  in  some  cases.  EPA  is  proposing 
to  continue  the  reduced  levels  of  testing 
for  small  businesses  under  the  Tier  3 
program.  Under  the  reduced  testing 
provisions,  manufacturers  that  sell  less 
than  5,000  units  per  year  would  not  be 
required  to  do  any  testing  under  the  in- 
use  program.  Manufacturers  that  sell 
between  5,001  and  15,000  units  per  year 
would  be  required  to  test  two  vehicles 
per  test  group,  but  only  under  the  high- 
mileage  conditions  specified  in  the  in- 
use  program. 

Under  current  regulations, 
manufacturers  may  waive  testing  for  PM 
emissions  for  light-duty  vehicles  and 
trucks,  except  for  diesel-fueled  vehicles. 
Manufacturers  are  still  subject  to  the 
standards  and  must  make  a  statement  of 
compliance  with  the  PM  standards.  As 
described  in  Section  IV.A,  EPA  is 
proposing  new’  PM  standards  and  will 
require  manufacturers  to  test  for  PM 
emissions  for  all  fuels.  Because  PM 
testing  requires  additional  test 
equipment  and  facilities,  the  costs 
incurred  for  PM  testing  can  be 
substantial,  especially  for  a  company 
selling  small  numbers  of  vehicles. 
Therefore,  EPA  is  proposing  to  continue 
the  waiver  for  PM  testing  in  the  Tier  3 
timeframe  for  small  businesses.  Small 
businesses  will  not  be  required  to 
measure  PM  emissions  when  they 
certify  to  the  Tier  3  emission  standards. 
In  lieu  of  testing,  small  businesses  will 
be  required  to  make  a  statement  of 
compliance  with  the  Tier  3  p.m. 
standards.  We  would  retain  the  ability 
to  determine  the  PM  emissions  results 
in  confirmatorv  or  in-use  testing. 

As  described  in  Section  IV.C,  EPA  is 
proposing  new  OBD  requirements  for 
vehicles  certifying  to  the  Tier  3 
standards.  The  proposed  OBD 
requirements  are  the  same  as  CARB’s 
existing  OBD  requirements.  The 
proposed  OBD  provisions  require 
additional  amounts  of  testing  and 
information  that  can  add  significant  cost 
for  manufacturers  if  they  are  not  already 
meeting  the  GARB  OBD  requirements. 
Small  business  vehicle  manufacturers 
tend  to  comply  with  the  GARB  OBD 
requirements  because  they  want  to  sell 
in  the  Galifornia  market.  On  the  other 
hand,  alternative-fuel  converters  do  not 
generally  certify  with  GARB  because  of 
the  significant  cost  burden  of  complying 
with  the  GARB  OBD  requirements.  We 
are  therefore  proposing  that  small 
business  alternative-fuel  converters  may 
continue  to  comply  with  EPA’s  existing 


OBD  requirements  (see  40  GFR  86.1806- 
05)  when  the  Tier  3  standards  become 
effective.  However,  the  proposed 
upgraded  OBD  requirements  would 
have  to  be  met  by  small  entities  and 
IGI’s  by  the  2022  MY. 

Alternative-fueled  vehicles,  MDPVs, 
FFVs,  and  HDVs  do  not  have  SFTP 
emissions  requirements  under  the 
current  regulations.  As  described  in 
Section  IV.A,  EPA  is  prcfposing  to  apply 
the  Tier  3  SFTP  standards  to  all 
vehicles,  including  alternative-fueled 
vehicles,  MDPVs,  FFVs,  and  HDVs. 
Because  SFTP  testing  includes  emission 
measurement  over  the  SG03  test  cycle, 
which  requires  additional  test  facilities 
beyond  those  needed  to  run  the  FTP,  the 
costs  incurred  for  SG03  testing  can  be 
substantial,  especially  for  companies 
like  alternative  fuel  converters  that  sell 
very  low  numbers  of  converted  vehicles. 
We  are  proposing  that  for  the  categories 
of  vehicles  newly  subject  to  the  SFTP 
standards,  including  alternative-fueled 
vehicles,  manufacturers  have  the  option 
to  substitute  the  FTP  emissions  levels 
for  the  SG03  emissions  results  for 
purposes  of  compliance  when 
calculating  the  SFTP  emissions. 

However,  we  would  retain  the  ability  to 
determine  the  composite  emissions 
using  SG03  test  results  in  confirmatory 
or  in-use  testing.  Because  the  vehicles 
being  converted  to  an  alternative  fuel 
will  likely  have  been  tested  for  SFTP 
compliance,  we  expect  the  SFTP 
emissions  should  be  similarly  low,  and 
therefore  the  added  SG03  testing  burden 
is  unnecessary. 

During  the  SBAR  process,  one  SER 
requested  that  EPA  eliminate  some  of 
the  evaporative  emission  testing 
requirements  for  small  businesses  based 
on  its  belief  that  some  of  the  tests  may 
be  duplicative.  While  EPA  understands 
the  reasons  behind  the  SER’s  suggestion, 
we  believe  it  may  be  premature  to 
consider  such  an  option  in  the  Tier  3 
rule  given  the  potential  impact  of  the 
GO2  emission  standards  on  engine  and 
fuel  system  development.  Gurrently,  it 
is  generally  understood  that  the  2-day 
diurnal  test  drives  the  purge 
characteristics  of  evaporative  control 
systems,  while  the  refueling  test,  and  to 
a  lesser  degree  the  3-day  test,  drive  the 
capacity  requirement  of  evaporative 
canisters.  Prospectively,  due  to  expected 
changes  in  engine  and  fuel  system 
designs  in  response  to  upcoming  GO2 
emission  standard  requirements,  this 
may  not  .be  the  case.  Therefore,  EPA 
believes  it  is  appropriate  to  retain  all  of 
the  evaporative  test  procedures.  It  can 
be  noted  that  under  current  regulations, 
EPA  does  allow  mahufacturers  to  waive 
2-day  diurnal  testing  for  certification 
purposes  (see  40  GFR  86.1829- 


01(b)(2)(iii))  and  perform  only  the  2-day 
diurnal  test  as  part  of  the  in-use  testing 
program  (see  40  GFR  86.1845- 
04(c)(5)(ii)).  These  provisions  would 
continue  in  the  Tier  3  program.  In 
general,  EPA  is  open  to  changes  that 
reduce  test  burden  while  maintaining 
the  environmental  effectiveness  of  its 
programs  and  could  consider  changes 
like  those  suggested  by  the  SER  in  the 
future  as  the  impacts  of  the  future 
regulations  on  engine  and  vehicle 
design  become  clearer.  Therefore,  EPA 
requests  comment  on  streamlining  the 
current  test  procedures  for  small 
businesses  in  ways  that  would  still 
maintain  the  overall  effectiveness  of  the 
tests. 

4.  Hardship 

EPA  is  proposing  hardship  provisions 
for  small  businesses  subject  to  the  Tier 
3  exhaust  and  evaporative  emission 
standards.  Under  the  hardship 
provisions,  small  businesses  would  be 
allowed  to  apply  for  additional  time  to 
meet  the  100  percent  phase-in 
requirements  for  exhaust  and 
evaporative  emissions.  All  hardship 
requests  would  be  subject  to  EPA  review 
and  approval.  Appeals  for  such 
hardship  relief  would  need  to  be  made 
in  writing  and  must  be  submitted  well 
before  the  earliest  date  of  potential 
noncompliance.  The  request  would 
need  to  identify  how  much  time  is  being 
requested.  It  must  also  inclujle  evidence 
that  the  noncompliance  would  occur 
despite  the  manufacturer’s  best  efforts  to 
comply,  and  must  contain  evidence  that 
severe  economic  hardship  would  be 
faced  by  the  company  if  the  relief  is  not 
granted.  The  hardship  provision  should 
effectively  provide  the  opportunity  for 
small  businesses  to  obtain  more  time  to 
comply  with  the  new  Tier  3  standards. 
The  existing  hardship  provisions  limit 
the  extra  time  that  can  be  requested  to 
1  year,  but  we  are  proposing  that  such 
a  limit  is  not  needed  as  part  of  the  Tier 
3  hardship  provisions. 

5.  Applicability  of  Flexibilities 

Under  EPA’s  Tier  2  regulations,  EPA 
provides  a  number  of  flexibilities  for 
small  volume  manufacturers  (SVMs). 
The  criteria  for  determining  if  a 
company  is  a  “small  volume 
manufacturer’’  is  based  on  the  annual 
production  level  of  vehicles  and  is 
based  on  whether  the  company 
produces  less  than  15,000  vehicles  per 
year.  Unlike  EPA’s  current  small 
volume  manufacturer  criteria,  the  Small 
Business  Administration  (SBA)  defines 
which  manufacturers  are  small 
businesses  based  on  the  number  of 
employees  for  vehicle  manufacturers 
and  annual  revenues  for  IGIs  and 
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alternative  fuel  converters.  For  example, 
SBA  defines  a  small  business  vehicle 
manufacturer  as  those  who  have  less 
than  1,000  employees. 

With  today’s  notice,  EPA  proposes 
that  all  small  businesses  that  are  subject 
to  the  Tier  3  standards  and  that  meet  the 
SBA  criteria  be  eligible  for  the 
flexibilities  described  above.  Unless 
otherwise  noted,  the  proposed 
flexibilities  would  be  available  to  all 
small  business  vehicle  manufacturers, 
ICIs,  and  alternative  fuel  converters 
subject  to  the  Tier  3  standards.  In 
addition,  EPA  is  proposing  that 
manufacturers  subject  to  the  Tier  3 
standards  which  meet  a  specified  sales- 
based  criterion  be  eligible  for  the 
flexibilities  described  above.  It  is 
relatively  easy  for  a  manufacturer  to 
project  and  ultimately  determine  sales. 
Determining  the  annual  revenues  or 
number  of  employees  is  less 
straightforward.  In  the  recent  rule 
setting  the  first  light-duty  vehicle  and 
truck  CO2  emission  standards,  EPA 
adopted  provisions  for  small 
manufacturers  based  on  a  sales  cutoff  of 
5,000  vehicles  per  year  as  opposed  to 
the  15,000  level  noted  earlier  that  is 
used  in  the  Tier  2  program.  EPA 
proposes  that  the  small  volume 
manufacturer  definition  be  based  on  the 
5,000  vehicle  per  year  level  for  the  Tier 
3  program.  For  purposes  of  the  Tier  3 
rule,  the  5,000  limit  would  be  based  on 
a  running  three-year  average  of  the 
number  of  light-duty  vehicles,  light- 
duty  trucks,  medium-duty  passenger 
vehicles,  and  complete  heavy-duty 
trucks  below  14,000  lbs  GVWR.  EPA 
believes  the  5,000  unit  cut-off  for  small 
volume  manufacturers  would  include 
all  of  the  vehicle  manufacturers,  ICIs, 
and  alternative  fuel  converters  that 
currently  meet  the  applicable  SBA 
definition  as  well  as  a  few  additional 
companies  that  have  similar  concerns  to 
small  businesses. 

EPA  requests  comment  on  the  issue  of 
extending  eligibility  for  the  Tier  3  small 
volume  manufacturer  provisions  to  very 
small  manufacturers  that  are  owned  by 
large  manufacturers  but  are  able  to 
establish  that  they  are  operationally 
independent.  EPA  has  established  such 
a  provision  in  the  light-duty  greenhouse 
gas  (GHG)  program.336  EPA  requests 
comment  specifically  on  whether  a 
manufacturer  who  meets  the  criteria  for 
establishing  operational  independence 
under  86.1838-01(d)  for  eligibility  for 
SVM  provisions  under  the  GHG 
program  should  be  considered  to  be 
operationally  independent  and  similarly 


See  77  FR  62793-62794  and  40  CFR  86.1838- 

01(d) 


eligible  for  SVM  provisions  under  the 
Tier  3  program. 

F.  Compliance  Provisions 

1.  Exhaust  Emission  Test  Procedures 

We  are  proposing  technical 
amendments  to  40  CFR  part  1066  as  part 
of  the  effort  to  migrate  test  requirements 
from  40  CFR  part  86  for  light-duty 
vehicles  and  measurement  of  criteria 
pollutants.  The  proposed  procedures  in 
part  1066  reference  large  portions  of 
part  1065  to  align  test  specifications  that 
apply  equally  to  engine-based  and 
vehicle-based  testing,  such  as  CVS  and 
analyzer  specifications,  calibrations,  test 
fuels,  calculations,  and  definitions  of 
many  terms.  The  proposed  part  1066,  as 
amended,  also  incorporates  most  of  the 
detailed  part  86  procedures. 

Current  testing  requirements  related 
to  chassis  dynamometers  rely  on  a 
combination  of  regulatory  provisions, 
EPA  guidance  documents,  and  extensive 
learning  from  industry  experience  that 
has  led  to  a  good  understanding  of  best 
practices  for  operating  a  vehicle  in  the 
laboratory  to  measure  emissions.  This 
proposal  attempts  to  capture  this  range 
of  material,  integrating  and  organizing 
these  specifications  and  procedures  to 
include  a  complete  set  of  provisions  to 
ensure  that  emission  measurements  are 
accurate  and  repeatable.  We  request 
comment  on  the  range  of  proposed 
requirements  related  to  these  chassis 
test  procedures. 

Proposed  revisions  to  part  1066,  and 
adjustments  from  part  86,  include  the 
following; 

•  Clarification  of  regulatory 
requirements. 

•  Correction  of  typographical  errors. 

•  Migration  of  mass-based  emission 
calculations  from  part  86  to  part  1066. 

•  Introduction  of  a  new  NMOG 
calculation. 

•  Revision  of  40  CFR  part  1066, 
subpart  B,  to  increase  the  specificity 
with  which  part  1065  references  are 
made  as  they  pertain  to  testing 
equipment,  test  fluids,  test  gases,  and 
calibration  standards. 

•  Addition  of  coastdown  procedures 
for  light-duty  vehicles. 

•  Reordering  of  the  test  sequence 
with  respect  to  vehicle  preparation  and 
running  a  te{>t. 

•  Specifying  part  1065  procedures  for 
PM  measurement,  including  certain 
deviations  from  part  1065  for  chassis 
testing. 

•  Insertion  of  detailed  test 
specifications  for  vehicles  certified 
under  40  CFR  part  86,  subpart  S. 

We  are  proposing  the  use  of  part  1065 
for  PM  measurement  with  slight 
adjustments  to  the  dilution  air 


temperature,  minimum  dilution  ratio, 
and  background  measurement 
requirements.  By  controlling  the 
parameters  that  affect  PM  formation 
(dilution  air  temperature,  dilution 
factor,  sample  residence  time,  filter  face 
temperature,  and  filter  face  velocity), 
the  proposed  procedures  include 
improvements  that  will  reduce  lab-to- 
lab  and  test-to-test  variability. 

We  are  proposing  to  eliminate 
separate  sampling  of  Bag  2  of  the  FTP 
test  cycle  to  allow  for  an  increase  in 
sampled  PM  mass.  The  proposed 
alternative  approach  is  to  sample  Bags 
1  and  2  of  the  FTP  on  a  single  filter,  and 
sample  Bags  2  and  3  of  the  FTP  onto  a 
second  filter.  This  will  generally  involve 
simultaneous  sampling  of  Phase  2  onto 
two  separate  filters.  As  an  additional 
alternative,  manufacturers  may  run  cold 
and  hot  UDDSs  without  simultaneous 
sampling  of  the  cold  UDDS  Phase  2,  or 
to  sample  Bag  1,  Bag  2,  and  Bag  3  on 
a  single  filter.  Manufacturers  choosing 
any  of  these  options  must  still  run  a 
separate  three-bag  test  for  evaporative 
emission  testing.  We  request  comment 
on  continuing  to  allow  sampling  under 
the  traditional  FTP  methodology  of  a 
bag  or  filter  per  test  phase  (3  phases  in 
total)  instead  of  these  proposed  new 
methods.  We  also  request  comment  on 
the  appropriate  transition  to  using  the 
new  sampling  and  calculation  methods. 

We  are  proposing  to  revise  the  chassis 
dynamometer  specifications  in  part 
1066  by  removing  the  maximum  roll 
diameter  and  by  requiring  speed  and 
force  measurements  at  a  minimum 
frequency  of  10  hertz  (Hz).  Some 
manufacturers  may  be  interested  in 
testing  with  nonstandard  dynamometer 
configurations,  such  as  new  flat-track 
dynamometers  or  old  twin-roll 
dynamometers.  We  may  approve  the  use 
of  these  and  other  nonstandard 
dynamometer  configurations  as 
alternative  procedures  under  40  CFR 
1065.10(c)(7). 

Part  1066  relies  extensively  on 
calculations  involving  physical 
parameters  to  calculate  emission  rates 
and  perform  various  calibrations  and 
verifications.  As  reflected  in  the  current 
version  of  part  1066,  manufacturers 
have  used  a  variety  of  units  to  perform 
these  calculations.  We  would  expect 
that  dynamometers  and  other  laboratory 
equipment  are  all  capable  of  operating 
in  SI  units  even  if  current  practice  in 
some  laboratories  is  to  use  other  units. 
Moving  toward  standardized  units  for 
calculations  would  allow  us  to  more 
carefully  and  appropriately  specify 
precision  values  for  various  measured 
and  calculated  parameters.  This  would 
also  simplify  calculations,  facilitate 
review  of  results  from  different 
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laboratories,  and  help  with 
communications  regarding  any  round- 
robin  testing  that  might  occur.  Note  that 
we  are  not  contemplating  converting 
emission  standards  to  SI  units.  VVe 
request  comment  on  completing  the 
migration  toward  SI  units  in  part  1066. 

In  particular,  we  request  comment  on 
adding  vehicle  speed  specifications  in 
meters  per  second  in  addition  to  the 
current  specification  in  miles  per  hour 
(or  kilometers  per  hour  for  motorcycles). 
Specifying  vehicle  speeds  to  the  nearest 
0.01  m/s  would  allow  for  equivalent 
vehicle  operation  relative  to  current 
drive  schedules.  The  cycle  validation 
criteria  would  be  based  on  a  speed 
tolerance  of  ±1.0  m/s  rather  than  ±2  mph 
(or  rather  than  the  proposed  change  to 
a  ±2.0  mph  tolerance).  This  is  not  a 
direct  unit  conversion,  but  is  calculated 
based  on  the  stated  precision  and 
rounding  allowance  to  provide  a 
comparable  degree  of  variability  in 
vehicle  speeds. 

We  are  proposing  to  phase  in  the 
requirements  to  use  part  1066  test 
procedures  for  certifying  all  sizes  of 
chassis-tested  vehicles.  For  this  phase- 
in  approach,  all  aspects  of  part  1066 
related  to  PM  testing  must  be  met  at  the 
start  of  MY  2017  for  vehicles  certifying 
to  the  PM  standards.  All  other  aspects 
of  part  1066  must  be  met  starting  with 
the  certification  of  all  MY  2022  vehicles. 

As  described  in  Section  IV.D,  we  are 
proposing  new  test  fuel  specifications 
for  El 5  gasoline  test  fuel  in  40  CFR  part 
1065.  The  test  fuels  specified  for  natural 
gas  and  liquefied  petroleum  gas,  while 
not  used  for  very  many  engine  families, 
are  currently  following  different 
specifications  under  40  CFR  part  86  and 
part  1065.  We  request  comment  on 
further  revising  40  CFR  part  86  to  refer 
to  the  test  fuel  specifications  in  part 
1065  for  natural  gas  and  liquefied 
petroleum  gas. 

The  proposal  also  includes  various 
technical  amendments  to  40  CFR  part 
1065.  The  proposed  technical 
amendments  have  no  effect  on  the 
stringency  of  the  regulations.  These 
revisions  include  several  minor  changes 
to  clarify  regulatory  requirements,  align 
with  chassis-testing  procedures  where 
appropriate,  and  correct  typographical 
errors. 

2.  Reduced  Test  Burden 

We  are  proposing  to  update  the 
regulatory  provisions  that  allow 
manufacturers  to  omit  testing  for 
certification,  in-use  testing,  and 
selective  enforcement  audits  in  certain 
circumstances.  Sections  IV.A.3,  IV.B.6, 
and  IV.E.3  describe  how  this  applies  for 
demonstrating  that  vehicles  meet  the 
Tier  3  p.m.  standards.  We  are  also 


proposing  to  allow  manufacturers  to 
omit  PM  measurements  for  fuel 
economy  and  GHG  emissions  testing 
that  goes  beyond  the  testing  needed  for 
certifying  vehicles’to  the  Tier  3 
standards.  Requiring  such  measurement 
would  add-  a  significant  burden  with 
very  limited  additional  assurance  that 
vehicles  adequately  control  PM.  We  are 
also  proposing  to  allow  manufacturers 
to  ask  us  to  omit  PM  and  formaldehyde 
measurement  for  selective  enforcement 
audits.  If  there  is  a  concern  that  any 
type  of  vehicle  would  not  meet  the  Tier 
3  p.m.  or  formaldehyde  standards,  we 
would  not  approve  a  manufacturer’s 
request  to  omit  measurement  of  these 
emissions  during  a  selective 
enforcement  audit. 

The  regulations  currently  allow  for 
waived  formaldehyde  testing  for 
gasoline-  and  diesel-fueled  vehicles. 

The  Tier  3  NMOG+NOx  emission 
standards  are  stringent  enough  that  it  is 
unlikely  that  vehicles  would  comply 
with  the  NMOG+NOx  standards  while 
exceeding  the  formaldehyde  standards. 
We  are  therefore  proposing  to  continue 
this  waiver  practice,  such  that 
manufacturers  of  Tier  3  vehicles  do  not 
need  to  submit  formaldehyde  data  for 
certification. 

We  are  also  requesting  comment  on 
rearranging  the  default  testing 
specification  for  certifying  vehicles  to 
evaporative  emission  standards,  as 
described  in  Section  IV.C.  This  would 
involve  requiring  manufacturers  to 
perform  testing  with  the  two-day  test 
sequence,  while  making  the  three-day 
test  sequence  optional. 

3.  Miscellaneous  Provisions 

The  following  additional  certification 
and  compliance  provisions  are  included 
in  the  proposed  rule: 

•  The  certification  practice  for 
assigned  deterioration  factors  which  are 
available  for  both  small  volume 
manufacturers  and  small  volume  test 
groups  has  matured  significantly  since  it 
was  first  adopted.  We  are  proposing  to 
revise  §  86.1826  to  more  carefully  reflect 
the  current  practice.  For  example,  the 
regulations  specify  that  manufacturers 
with  sales  volumes  between  300  and 
15,000  units  per  year  should  propose 
their  own  deterioration  factors  based  on 
engineering  analysis  of  emission  data 
from  other  families.  We  believe  it  is  best 
for  EPA  to  develop  a  set  of  assigned 
deterioration  factors  that  can  apply  to 
all  small  volume  manufacturers  and 
small  volume  test  groups. 

•  The  regulations  in  40  CFR  part  86 
rely  on  rounding  procedures  specified 
in  ASTM  E29.  This  standard  is  revised 
periodically.  The  newer  versions  are  not 
likely  to  change  in  a  way  that  affects  the 


regulation,  but  the  updates  make  it 
difficult  to  maintain  a  coordinated 
reference  to  the  current  protocol.  We  are 
proposing  to  address  this  by  specifying 
that  the  rounding  protocol  described  in 
40  CFR  1065.20(e)  applies,  unless 
specified  otherwise.  We  are  not 
proposing  to  change  all  the  references  in 
part  86;  rather,  we  are  proposing  to 
define  “round”  in  subparts  A  and  S  to 
have  the  meaning  given  in  40  CFR  part 
1065  so  that  all  new  regulatory  text 
would  rely  on  this  new  description.  The 
rounding  specifications  in  40  CFR  part 
1065  are  intended  to  be  identical  to 
those  in  the  latest  versions  of  ASTM  E29 
and  NIST  SP811.  For  example,  this  now 
includes  procedures  for  nonstandard 
rounding,  such  as  rounding  to  the 
nearest  25  units,  or  the  nearest  0.05, 
where  that  is  appropriate. 

•  Independent  Commercial  Importers 
(ICIs)  are  companies  that  import 
specialized  vehicles  into  the  U.S.  and 
are  subject  to  EPA  requirements 
specified  in  Part  85,  Subpart  P.  The 
standards  which  apply  to  the  vehicles 
imported  depend,  in  part,  on  the  model 
year  of  the  vehicle  being  imported. 
Therefore,  vehicles  imported  by  ICIs  in 
the  future  could  be  subject  to  the 
proposed  Tier  3  standards  and  the 
proposed  regulations  reflect  the 
application  of  the  Tier  3  standards  to 
ICIs.  Because  all  existing  ICIs  are  small- 
volume  manufacturers,  the  Tier  3 
standards  would  not  apply  until  2022  at 
the  earliest.  In  addition,  the  certification 
practices  for  ICIs  have  matured 
significantly  since  they  were  first 
adopted.  EPA  is  proposing  two  changes 
to  update  the  regulations  affecting  ICIs. 
First,  the  proposed  provisions  would 
require  ICIs  to  use  electric 
dynamometers  when  running  exhaust 
emission  tests.  Electric  dynamometers 
have  been  required  for  many  years  for 
vehicle  manufacturers  and  EPA  believes 
it  is  time  to  require  such  test  equipment 
for  ICIs  in  the  future.  In  cases  where  an 
ICI  can  demonstrate  that  they  will  incur 
a  substantial  increase  in  compliance 
costs,  the  proposed  regulations  include 
a  provision  that  allows  EPA  to  approve 
requests,  on  a  case-by-case  basis,  to 
allow  testing  on  other  types  of 
dynamometers  until  the  ICI  is  able  to 
comply  with  the  proposed  electric 
dynamometer  requirements.  Second,  we 
are  proposing  to  incorporate  into 
regulation  that  ICIs  be  allowed  to  use  a 
specific  set  of  reduced  testing 
requirements  for  up  to  300  units  each 
year  that  have  been  modified  to  a  U.S.- 
certified  configuration.  This  has  been 
allowed  for  ICIs  since  1999  and  was 
approved  under  EPA’s  authority  to 
establish  equivalent  alternate  test 
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procedures. 337  Instead  of  running  a  full 
set  of  emission  tests,  the  reduced  testing 
requirements  would  allow  ICIs  to  run  an 
FTP  for  exhaust  emissions,  a  highway 
fuel  economy  test,  and  a  shortened  one- 
hour  evaporative  emission  tests  for  hot- 
soak  and  diurnal  emissions  that  applied 
prior  to  the  current  enhanced 
evaporative  emission  test  procedures. 

We  do  not  believe  the  proposed  changes 
should  have  any  significant  cost  impacts 
on  ICIs.  Most  of  the  ICIs  have  electric 
dynamometers  or  can  upgrade  them  for 
a  relatively  small  cost.  The  reduced 
testing  burden  provisions  keep  the  cost 
of  testing  low,  compared  to  the  cost  of 
running  a  full  set  of  emission  tests  that 
otherwise  could  be  required. 

•  We  are  proposing  to  adopt  CARB’s 
onboard  diagnostic  requirements  for  all 
light-duty  vehicles,  light-duty  trucks, 
and  heavy-duty  vehicles,  as  described  in 
Section  IV.C.S.d.  We  currently  allow  for 
this  as  an  option,  but  almost  all 
manufacturers  do  this  already  to  avoid 
certifying  multiple  systems.  Now  that 
we  are  adopting  evaporative  provisions 
that  depend  on  California’s  regulatory 
specifications  and  we  are  making  efforts 
to  adopt  a  single,  national  regulatory 
program,  we  believe  this  is  an 
appropriate  step.  This  proposal  includes 
heavy-duty  vehicles  above  14,000  lbs 
GVWR,  though  these  vehicles  would  not 
need  to  meet  the  new  requirements 
related  to  leak  testing.  These  changes 
would  apply  starting  in  model  year  2017 
for  vehicles  subject  to  Tier  3  standards. 
The  changes  apply  directly  for  heavy- 
duty  vehicles  above  14,000  lbs  GVWR, 
since  all  those  vehicles  are  already 
certified  based  on  CARB’s  regulations. 

In  the*case  of  alternative  fuel 
conversions,  we  are  proposing  to 
continue  to  apply  the  requirements  of 
40  CFR  86.1806-05. 

4.  Manufacturer  In-Use  Verification 
Testing  (lUVP)  Requirements 

The  fuel  on  which  a  vehicle  will  be 
operated  in-use  and  tested  is  considered 
an  integral  part  of  the  vehicle  emission 
control  system  design.  The  Tier  2 
program  recognized  that  to  achieve  the 
desired  emission  reductions,  vehicles 
must  operate  on  the  same  fuel  that  the 
emission  control  system  was  originally 
designed  to  encounter  in-use  and  during 
testing.  In  the  Tier  2  program,  we 
acknowledged  that  during  the  transition 
of  the  in-use  fuel  from  sulfur  levels  of 
300  ppm  to  the  required  30  ppm  average 
level,  vehicles  designed  for  30  ppm 
could  encounter  in-use  sulfur  levels 
well  above  the  level  for  which  their 
emission  control  systems  were 


337  See  40  CFR  86.106-96(a)  and  Enclosure  2  to 
EPA  Guidance  letter  CCD-02-04,  February  6,  2002. 


designed.  To  address  this  issue,  we 
allowed  manufacturers,  with  agency 
approval,  to  perform  specific 
preconditioning  test  procedures  during 
the  lUVP  testing  to  ensure  that  potential 
exposure  to  high  sulfur  fuel  in-use 
would  not  impact  the  emission  test 
results.  These  procedures  included 
specific  drive  cycles  or  maneuvers  not 
regularly  encountered  during  normal  in- 
use  operation  that  would  result  in 
removal  of  sulfur  contamination  from 
the  emission  control  system. 

Consistent  with  the  Tier  2  program, 
EPA  continues  to  recognize  the 
importance  of  the  fuel  to  the  emission 
control  system  design,  particularly  on 
Tier  3  vehicles  designed  to  meet  the 
most  stringent  emission  levels  of  the 
program  (i.e..  Bin  70  and  cleaner). 

Under  EPA’s  proposal,  in-use  fuel 
would  transition  from  an  average  sulfur 
level  of  30  ppm  required  by  Tier  2  to  a 
new  average  level  of  10  ppm  under  Tier 
3.  The  proposed  sulfur  requirements 
would  be  average  standards.  Thus,  even 
after  the  transition  to  the  10  p.m. 
average  sulfur  level,  vehicles  might  still 
encounter  sulfur  levels  during  in-use 
operation  above  10  ppm  and  as  high  as 
the  95  ppm  cap,  which  could  adversely 
impact  the  emission  control  system. 

Tier  3  vehicles  tested  by  manufacturers 
in  lUVP  that  have  been  exposed  to  such 
sulfur  levels  could  experience  sulfur- 
related  impacts,  which  in  turn  could 
cause  the  vehicle  to  temporarily  exceed 
emission  standards. 

To  address  the  potential  emission 
impact  on  Tier  3  vehicles  from  exposure 
to  higher  sulfur  levels,  we  are  proposing 
some  modifications  to  the  lUVP  testing 
process  based  in  part  on  what  was 
allowed  under  the  Tier  2  program.  Tier 
3  vehicles  tested  in  the  lUVP  would  be 
tested  initially  without  allowing  any 
sulfur  cleanout  procedure,  such  as  a 
US06  test  run  prior  to  the  FTP  or 
Highway  Fuel  Economy  (HFET)  tests.  If 
a  vehicle  failed  the  NMOG-i-NOx 
standard  for  the  FTP  or  HFET  cycle 
during  the  initial  round  of  testing, 
manufacturers  would  be  allowed  to 
perform  a  sulfur  cleanout  procedure 
before  repeating  the  FTP  or  HFET.  For 
the  sulfur  cleanout,  manufacturers 
would  be  allowed  to  perform  up  to  two 
US06  cycles.  The  measured  US06  cycle 
and  a  preconditioning  US06  cycle,  if 
performed  as  part  of  the  initial 
measured  tests  would  serve  as  the 
cleanout  procedure  and  therefore  no 
additional  US06  cycles  would  be 
allowed.  Alternative  sulfur  cleanout 
procedures  would  require  approval  by 
EPA.  Following  the  sulfur  cleanout 
procedure,  the  manufacturer  would 
prep  and  soak  the  vehicles  and  then 
repeat  the  FTP  and  HFET  tests.  If  a 


manufacturer  chose  to  perform  the 
sulfur  cleanout  procedure,  it  would  be 
required  to  submit  evidence  that  the 
vehicle  encountered  high  sulfur  levels 
in  the  fuel  just  prior  to  emission  testing. 
This  would  include  an  analysis  of  a  fuel 
sample  from  the  vehicle  fuel  system  as 
received  from  in-use  operation  just  prior 
to  testing.  If  the  fuel  sample  indicated 
that  the  vehicle  was  operating  on  fuel 
containing  15  ppm  or  higher  sulfur 
levels  in  the  recent  past,  only  the 
emission  results  of  the  tests  following 
the  cleanout  procedure  would  be  used 
for  purposes  of  determining  emission 
compliance  and  whether  to  enter  the  in- 
use  compliance  program  (lUCP). 

The  proposed  rule  includes  the 
changes  to  the  lUVP  testing  described 
above  for  light-duty  vehicles  and 
MDPVs.  The  changes  to  lUVP  testing  are 
not  applicable  to  heavy-duty  vehicles 
tested  in  the  lUVP  program.  Also,  as 
described  in  Section  IV. D,  we  are 
proposing  to  incorporate  leak  testing 
into  the  lUVP  test  protocol.  We  are  not 
proposing  additional  changes  to  the 
overall  lUVP  test  program. 

V.  Proposed  Fuel  Program 

Under  today’s  Tier  3  program,  we  are 
proposing  reductions  in  gasoline  sulfur 
levels  nationwide.  These  standards 
would  help  prevent  the  significant 
impairment  of  the  emission  control 
systems  expected  to  be  used  in  Tier  3 
technology,  significantly  improve  the 
efficiency  of  emissions  control  systems 
currently  in  use,  and  continue 
prevention  of  the  substantial  adverse 
effects  of  sulfur  levels  on  the 
performance  of  vehicle  emissions 
control  systems.  Section  V.A  provides 
an  overview  of  the  fuel  program  and 
how  we  arrived  at  the  proposed  gasoline 
sulfur  standards.  Section  V.B  presents 
our  assessment  of  the  impacts  the 
proposed  fuel  program  would  have  on 
stationary  source  permitting  and  our 
conclusion  that  the  proposed  refinery 
lead  time  is  adequate.  Section  V.C 
contains  our  proposed  standards  for 
denatured  fuel  ethanol.  In  Section  V.D, 
we  introduce  and  seek  comment  on 
possible  options  for  regulating  gasoline- 
ethanol  blends  intended  for  flexible  fuel 
vehicles.  Section  V.E  presents  the 
proposed  program  flexibilities  including 
the  averaging,  banking,  and  trading 
(ABT)  program  as  well  as  small  refiner 
and  small  volume  refinery  provisions. 
Section  V.F  lays  out  the  compliance 
provisions  for  the  proposed  Tier  3 
gasoline  program.  Finally,  Section  V.C 
presents  our  statutory  authorities  for 
lowering  gasoline  sulfur.  As  a  result  of 
these  proposals,  we  have  to  amend 
certain  existing  provisions  in  the 
current  Tier  2  requirements  at  40  CFR 
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part  80.  We  are  not  reopening  Tier  2  and 
our  proposed  amendments  should  not 
be  construed  as  a  reopener. 

A.  Proposed  Tier  3  Gasoline  Sulfur 
Standards 

1.  Overview 

a.  History  of  Sulfur  Control 

Sulfur  is  naturally  occurring  in  crude 
oil.  Crude  oil  containing  higher 
concentrations  of  sulfur  {i.e.,  greater 
than  0.5  percent)  is  called  “sour”  and 
crude  containing  lower  sulfur 
concentrations  (e.g..  West  Texas 
Intermediate)  is  referred  to  as  “sweet.” 
Regardless  of  the  concentration,  because 
sulfur  is  naturally  occurring  in  crude 
oil,  it  is  also  naturally  occurring  in 
gasoline.  As  discussed  in  Section 
IV.A.6,  sulfur  impairs  the  performance 
of  today’s  vehicle  emission  control 
technologies  (i.e.,  precious  metal 
catalytic  converters),  reducing  the 
emission  benefits  of  current  and 
advanced  vehicles.  As  explained  below, 
in  2000  EPA  took  action  to  reduce 
gasoline  sulfur  levels  under  what  is 
known  as  the  Tier  2  Program  and  is 
proposing  to  take  further  action  under 
the  proposed  Tier  3  Program. 

Tier  2  was  a  major,  comprehensive 
program  designed  to  reduce  emissions 
from  passenger  cars,  light  trucks,  and 
large  passenger  vehicles  (including 
sport  utility  vehicles,  minivans,  vans, 
and  pick-up  trucks)  and  the  sulfur 
content  of  gasoline.  Under  this  program, 
automakers  were  required  to 
manufacture  low-emission  vehicles 
when  operated  on  low-sulfur  gasoline, 
and  refiners  were  required  to  produce 
low-sulfur  gasoline  nationwide. 

Required  reductions  in  gasoline  sulfur 
began  in  2004  with  refinery  and 
importer  caps  of  300  ppm  and  a 
corporate  average  cap  of  120  ppm.  For 
most  refiners  and  importers,  compliance 
with  the  final  sulfur  standards  (30-ppm 
annual  average  and  80-ppm  per  gallon 
cap)  was  required  beginning  in  2006. 
Due  to  extensions  provided  for  some 
refineries  under  the  ultra-low  sulfur 
diesel  program,  final  compliance  for  all 
U.S.  refineries  was  January  1,  2011.  The 
Tier  2  gasoline  sulfur  program  also  had 
an  ABT  program  that  allowed 
companies  to  generate  credits  for 
implementing  the  required  changes 
earlier  than  required  and  allowed 
ongoing  flexibility  to  meet  the  30-ppm 
average  sulfur  standard. 

At  full  implementation,  the  Tier  2 
program  (treating  vehicles  and  fuels  as 
a  system)  required  passenger  vehicles  to 
be  over  77  percent  cleaner  and  gasoline 


338  67  FR  6698  (February  10,  2000). 


sulfur  to  be  reduced  by  up  to  90  percent 
from  pre-program  levels. 

b.  Need  for  Additional  Gasoline  Sulfur 
Control 

We  are  proposing  to  lower  today’s 
gasoline  sulfur  standards  under  Clean 
Air  Act  section  211(c)(1).  This  is 
because  emission  products  of  gasoline 
with  current  levels  of  sulfur  cause  or 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare  and  impair  to 
a  significant  degree  the  emissions 
control  device  or  systems  on  the 
vehicles  subject  to  the  proposed  Tier  3 
standards.  For  more  on  our  legal 
authority  to  set  gasoline  sulfur 
standards,  refer  to  Section  V.G. 

As  explained  in  Section  IV.A.6,  robust 
data  from  many  sources  shows  that 
gasoline  sulfur  at  current  levels  (i.e., 
around  30  ppm  on  average)  continues  to 
degrade  vehicle  catalytic  converter 
performance  during  normal  operation. 
The  most  significant  problem  is  for 
NOx.  Today’s  proposed  NMOG+NOx 
vehicle  emission  standards,  an  80 
percent  reduction  from  current  Tier  2 
standards,  would  not  be  possible 
without  the  gasoline  sulftir  controls  we 
are  proposing  today.  Tier  3  vehicles 
must  achieve  essentially  zero  warmed- 
up  NOx  emissions  to  comply  and 
maintain  this  performance  for  up  to 
150,000  miles.  An  increase  in  emissions 
of  only  a  few  milligrams  per  mile  due 
to  sulfur  could  make  compliance 
impossible  for  some  vehicles.  The 
standards  are  projected  to  be  especially 
challenging  for  larger  SUVs  and  pick-up 
trucks. 

Reducing  gasoline  sulfur  would  also 
help  reduce  emissions  of  pollutants  that 
endanger  public  health  and  welfare 
■  from  vehicles  already  on  the  road  today. 
For  the  Tier  2  rule,  we  had  data  that 
showed  benefits  of  reducing  gasoline 
sulfur,  but  little  to  no  data  existed  for 
sulfur  levels  below  30  ppm  that  we 
could  use  to  project  continued  emission 
reductions.  Since  then,  we  have  tested 
a  wide  range  of  Tier  2  vehicles  to  better 
understand  the  impact  that  even  lower 
gasoline  sulfur  could  have  on  emissions. 
Our  test  data  showed  significant  NOx 
and  VOC  reductions  when  vehicles 
were  tested  on  ultra-low  sulfur  gasoline. 
As  explained  in  more  detail  in  Section 
III.B,  lowering  average  gasoline  sulfur 
from  30  to  10  ppm  would  result  in 
approximately  280,000  less  tons  of  NOx 
and  40,000  less  tons  of  VOC.  The 
projected  in-use  emission  benefits 
would  occur  almost  immediately  in 
2017  when  the  Tier  3  gasoline  sulfur 
standards  take  effect. 


c.  Summary  of  Proposed  Tier  3  Fuel 
Program 

Under  today’s  Tier  3  fuel  program,  we 
are  proposing  that  gasoline  and  any 
ethanol-gasoline  blend  contain  no  more 
than  10  ppm  sulfur  on  an  annual 
average  basis  beginning  January  1,  2017. 
Similar  to  the  Tier  2  gasoline  program, 
the  proposed  Tier  3  program  would 
apply  to  gasoline  in  the  United  States 
and  the  U.S.  territories  of  Puerto  Rico 
and  the  Virgin  Islands,  excluding 
California.  The  program,  when 
finalized,  would  result  in  gasoline  that 
contains  an  average  of  two-thirds  less 
sulfur  than  it  does  today.  We  are 
proposing  a  three-year  delay  for  small 
refiners  and  small  volume  refineries. 
Eligible  small  refining  entities, 
described  in  more  detail  in  Section 
V.E.2,  would  have  until  January  1,  2020 
to  comply  with  the  new  sulfur 
standards. 

We  are  proposing  an  ABT  program 
that  would  allow  refiners  to  optimize 
their  investment  strategies  to. enable 
reduction  in  capital  and  compliance 
costs.  Refiners  and  importers 
overcomplying  with  the  10-ppm 
standard  beginning  January  1,  2017 
could  generate  standard  credits  that 
could  be  used  internally,  banked,  or 
traded  to  other  companies.  We  are  also 
proposing  an  early  credit  program  that 
would  allow  refiners  and  importers  to 
spread  out  their  investments  over  time 
to  allow  for  an  orderly  transition. 

Starting  January  1,  2014,  refiners  and 
importers  taking  steps  to  reduce 
gasoline  sulfur  below  the  current  30- 
ppm  standard  could  generate  early 
credits  that  could  be  used  to  postpone 
final  investments  for  up  to  three  years. 
For  a  more  detailed  discussion  of  the 
proposed  ABT  program,  refer  to  Section 
V.E.l.  As  a  result  of  the  early  credit 
program  and  notwithstanding  the 
proposed  delay  offered  to  small  refiners 
and  small  volume  refineries,  we 
anticipate  considerable  reductions  in 
gasoline  sulfur  levels  prior  to  2017,  with 
final  refinery  steps  to  get  to  10  ppm 
occurring  on  or  before  January  1,  2020. 

We  are  proposing  to  either  maintain 
the  current  80-ppm  refinery  gate  per- 
gallon  cap  and  95-ppm  downstream  per- 
gallon  cap  or  lower  them  to  50  and  65 
ppm,  respectively.  We  also  evaluated 
and  are  seeking  comment  on  the 
potential  of  lowering  these  caps  to  20 
ppm  and  25  ppm,  respectively.  There 
are  advantages  and  disadvantages 
associated  with  the  various  sulfur  cap 
options  (explained  in  more  detail  in 
Section  V.A.3),  but  under  all  the 
proposed  options,  we  believe  that  the 
stringency  of  the  10-ppm  annual  average 
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standard  would  result  in  reduced 
gasoline  sulfur  levels  nationwide. 

A  summary  of  the  proposed  Tier  3 
gasoline  sulhir  standards  is  presented 
below  in  Table  V-1.  Domestic  refiners 


and  gasoline  importers  would  be  subject 
to  both  the  10-ppm  annual  average 
sulfur  standard  and  the  refinery  gate 
per-gallon  cap,  when  finalized.  Gasoline 
in  the  distribution  system  (i.e.,  at 


terminals,  retail  stations,  etc.)  would  be 
subject  to  the  downstream  per-gallon 
cap.  For  more  information  on  how  we 
arrived  at  the  proposed  sulfur  standards, 
refer  to  Sections  V.A.2  and  V.A.3. 


Table  V-1— Proposed  Tier  3  Gasoline  Sulfur  Standards 


Cap  Option  1 

Cap  Option  2 

Limit 

_ 

Effective 

Limit 

Effective 

Refinery  annual  average  standard  . 

Refinery  gate  per-gallon  cap . . 

Downstream  per-gallon  cap  . 

January  1,  201 7  ^  . 

Already  . 

Already  . 

10  ppm  . 

50  ppm  . 

65  ppm  . 

January  1,  201 7.^ 
January  1 ,  2020. 
March  1,  2020. 

3  Effective  January  1 ,  2020  for  eligible  small  refiners  and  small  volume  refineries. 


d.  Refinery  Feasibility 

While  evaluating  the  merits  of  a 
national  gasoline  sulfur  program  to 
reduce  emissions  and  enable  future 
vehicle  technologies,  we  also 
considered  the  refining  industry’s 
ability  to  reduce  sulfur  to  10  ppm  on 
average  by  January  1,  2017  and  the 
associated  costs  (for  more  on  fuel  costs, 
refer  to  Section  VILA).  Based  on 
information  gathered  from  numerous 
stakeholder  meetings,  discussions  with 
vendor  companies  that  provide  the 
gasoline  desulfurization  technologies,  as 
well  as  the  results  from  our  refinery-by¬ 
refinery  modeling,  we  believe  it  is 
technologically  feasible  at  a  reasonable 
cost  for  refiners  to  meet  the  proposed 
sulfur  standards  in  the  lead  time 
provided.  A  summary  of  our  feasibility 
analysis  is  presented  below.  For  more 
on  our  fuels  feasibility  assessment  and 
refinery  modeling,  refer  to  Chapters  4 
and  5  of  the  draft  RIA. 

Gasoline  desulfurization  technologies 
are  well  known  and  readily  available. 
Many  technologies  were  demonstrated 
under  Tier  2  and  have  been  further 
demonstrated  by  current  fuel  programs 
in  California,  Japan,  and  Europe.  Under 
California’s  Phase  3  Reformulated 
Gasoline  program  (CaRFG3),  gasoline 
sulfur  is  limited  to  15  ppm  on  average 
with  a  20-ppm  per-gallon  cap.^aa 
California  reduced  their  per-gallon  cap 
in  phases  from  60  ppm  effective 
December  31,  2003,  to  30  ppm  effective 
December  31,  2005,  to  20  ppm  effective 
December  31,  2011.  Actual  in-use 
gasoline  sulfur  levels,  however,  have 
been  largely  constrained  by  the 
Predictive  Model  that  California  refiners 
are  using  to  demonstrate  compliance.  As 
a  result,  gasoline  sulfur  levels  are  lower 
than  the  CaRFG3  limits.  Based  on  the 


•^39  California  Air  Resources  Board.  (2008,  August 
29).  The  California  Reformulated  Gasoline 
Regulations,  Title  13,  California  Code  of 
Regulations,  Sections  2250-2273.5.  Retrieved  from 
http://www.arb.ca.gov/fuels/gasoline/ 
082908CaRFG_regs.pdf 


Predictive  Model,  California  gasoline 
contained  approximately  10  ppm  sulfur 
on  average  in  2010  (9  ppm  in  the 
summer  and  11  ppm  in  the  winter). 

Japan  currently  has  a  10-ppm  gasoline 
sulfur  cap  that  took  effect  in  January 
2008.  Europe  also  has  a  10-ppm  sulfur 
cap  that  has  been  adopted  by  the  30 
Member  States  that  comprise  the 
European  Union  (EU)  and  the  European 
Free  Trade  Association  (EFTA)  as  well 
as  Albania  and  Bosnia-Herzegovina.^'*" 
Beijing,  China  also  recently  introduced 
a  10-ppm  sulfur  limit  for  gasoline.'*'* ^ 

We  note,  however,  that  many  oil 
refineries  outside  of  the  United  States 
operate  differently  from  their  U.S. 
counterparts.  U.S.  refiners  have  invested 
more  heavily  in  fluidized  catalytic 
cracker  (FCC)  units  than  the  rest  of  the 
world  in  order  to  maximize  gasoline 
production.  Because  the  FCC  unit  is 
responsible  for  nearly  all  the  sulfur  that 
ends  up  in  gasoline,  many  U.S. 
refineries  face  a  bigger  challenge  in 
achieving  10-ppm  gasoline  sulfur  levels. 
Nevertheless,  these  international  fuel 
programs  (along  with  California) 
provide  evidence  that  advanced 
gasoline  desulfurization  technologies 
have  been  deployed  and  are  readily 
available  to  comply  with  the  proposed 
Tier  3  fuel  program. 

When  considering  the  pipposed  Tier 
3  sulfur  standards,  refineries  can  be 
grouped  into  three  general  categories 
based  on  their  current  post-Tier  2 
refinery  configurations:  those  without 
an  FCC  unit,  those  hydrotreating  the 
gasoline  stream  coming  from  their  FCC 
unit  (i.e.,  postreating)  and  those 
hydrotreating  their  FCC  feed  (i.e., 
pretreating).  Most  refineries  without 


^‘*“Hart  Energy  Consulting.  (2011).  International 
Fuel  Quality  Center:  2011  Worldwide  Fuel 
Specifications 

Article  from  China.org.cn  entitled  “Beijing  to 
implement  stricter  fuel  standards”.  May  19,  2012, 
retrieved  from  http://www.china.org.cn/ 
environment/ 2012-05/19/content _25422404.htm 
^“*2  Some  of  them  may  also  have  an  FCC 
pretreater. 


FCC  units  would  not  need  to  do 
anything  to  meet  the  proposed  Tier  3 
sulfur  standards.  Refineries  equipped 
with  FCC  units  that  invested  in  an  FCC 
postreater  under  Tier  2  would  likely  just 
need  to  revamp  (i.e.,  renovate)  their 
existing  unit  for  a  modest  cost. 

Refineries  that  only  have  an  FCC 
pretreater  would  meet  the  Tier  3  sulfur 
standards  by  either  revamping  their 
existing  pretreaters  (perhaps  also  cutting 
the  heavy  portion  of  FCC  naphtha  into 
the  diesel  pool)  or  invest  in  a  grassroots 
FCC  postreater.  Our  refinery-by-refinery 
modeling  suggests  that  29  refineries 
would  not  need  to  make  any  capital 
changes,  66  would  need  to  revfimp  their 
existing  FCC  postreaters,  and  16  would 
need  to  add  grassroots  postreaters  (we 
did  not  model  any  undercutting  of 
heavy  FCC  naphtha  into  the  distillate 
pool).3‘*3  Refiners  that  need  to  install  a 
new  postreater  would  have  to  make  the 
largest  desulfurization  investments 
under  Tier  3,  typical  of  many  of  the 
refinery  investments  made  under  Tier  2. 
For  more  on  our  estimated  sulfur 
control  costs,  refer  to  Section  VII. B. 

We  believe  that  the  choice  of 
technology  for  each  refinery  is  fairly 
insensitive  to  capital  cost  assumptions. 
Revamping  an  existing  FCC  postreater 
will  almost  always  be  the  preferred 
compliance  path  if  it  is  available.  The 
majority  of  refineries  only  have  an 
existing  FCC  postreater,  so  revamping  it 
will  be  the  preferred  choice,  given  the 
much  higher  capital  costs  associated 
with  adding  grassroots  FCC  pre  or 
postreaters.  The  16  refineries  we  project 
would  add  grassroots  postreaters  do  not 
have  existing  postreaters  that  could  be 
revamped.  As  a  result,  their  choices  are 
limited  to  revamping  their  existing 
pretreater  or  installing  a  grassroots 
postreater.  We  believe  based  on 
conversations  with  industry  technology 
vendors  and  engineering  firms  that 


^••^Our  in-house  refinery  modeling  considers  111 
operational  refineries  producing  non-California 
gasoline. 
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installing  a  grassroots  postreater  would 
be  more  likely  for  these  refineries, 
because  revamping  their  pretreater 
would  still  incur  a  significant  capital 
cost  and  would  reduce  compliance 
flexibility.  Thus,  in  the  refinery-by¬ 
refinery  analysis  performed  by  EPA  for 
this  proposal,  higher  capital  costs 
(either  directly  or  thru  a  higher  ROI) 
would  be  unlikely  to  alter  the  selection 
of  pretreater  versus  postreater  control 
technology.  Higher  capital  costs  would 
likely  impact  both  technology  options 
proportionally  with  no  overall  effect. 

We  have  built  in  a  number  of 
flexibilities  that  will  reduce  the 
compliance  burden  for  refiners.  In 
particular,  coupling  the  proposed  10- 
ppm  annual  average  sulfur  standard 
with  refinery  gate  and  downstream  per- 
gallon  caps  should  continue  to  allow  for 
batch-to-batch  variability,  refinery 
upsets,  and  turnarounds  while  still 
maintaining  the  overall  air  quality 
benefits  of  the  program.  For  more 
information  on  the  applicable  per-gallon 
sulfur  caps,  refer  to  Section  V.A.3. 

We  are  also  proposing  an  ABT 
program  that  would  allow  refiners  to 
spread  out  their  investments  over  time 
and  achieve  compliance  in  the  most 
cost-effective  manner.  If  some  refineries 
either  comply  with  the  10-ppm  standard 
earlier  th^  required,  or  reduce  sulfur 
partway  toward  10  ppm  early,  this 
would  allow  other  refineries  to  delay 
compliance  for  a  finite  period  through 
the  use  of  early  credits.  The  ABT 
program  would  also  allow  for  ongoing 
company  averaging.  This  would  allow 
some  refineries  to  stay  slightly  above  the 
standard  at  the  expense  of  other 
».  refineries  over  complying,  resulting  in 
the  most  cost-effective  mechanism  for 
meeting  the  10-ppm  annual  average 
standard.  For  more  information  on  the 
proposed  ABT  program,  refer  to  Section 
V.E.l.  Finally,  our  Tier  3  gasoline  sulfur 
program,  when  final,  would  allow  three 
years  of  additional  lead  time  for  small 
refiners  and  small  volume  refineries 
(i.e.,  refineries  processing  less  than  or 
equal  to  75,000  net  barrels  per  day  of 
crude  oil).  As  a  group,  we  believe  that 
these  refineries  are  disproportionally 
impacted  when  it  comes  to  their  cost  of 
compliance  and  ability  to  rationalize 
investment  costs  in  today’s  gasoline 
market.  Giving  these  refineries 
additional  lead  time  would  allow  them 
more  time  to  invest  in  desulfurization 
technology,  take  advantage  of 
advancements  in  technology,  develop 
confidence  in  a  Tier  3  credit  market  as 
a  means  of  compliance,  and  avoid 
competition  for  capital,  engineering, 
and  construction  resources  with  the 
larger  refineries.  For  more  on  the 
proposed  provisions  for  small  refiners 


and  small  volpme  refineries,  refer  to 
Section  V.E.2. 

The  proposed  Tier  3  rulemaking 
should  not  adversely  affect  the  supply 
of  gasoline  in  the  U.S.  This  judgment  is 
based  on  a  review  of  both  gasoline  and 
diesel  fuel  supply  when  the  Tier  2 
gasoline  sulfur  and  ultra-low  sulfur 
highway  and  nonroad  diesel  rules  were 
phasing  in  between  2003  and  2011.  At 
the  end  of  this  time  period,  the  U.S. 
gasoline  and  diesel  fuel  markets  were 
increasingly  being  supplied  by  U.S. 
refiners,  instead  of  by  imports, 
compared  to  the  beginning  of  this  time 
period.  Most  striking  is  that  the  more 
stringent  ultra-low  sulfur  diesel  fuel 
standards  showed  the  largest  shift  as 
U.S.  refiners  not  only  began  to  supply 
more  of  the  U.S.  diesel  fuel  market,  but 
became  net  exporters  of  digsel  fuel.  For 
more  on  our  fuel  supply  assessment, 
refer  to  Section  5.3  of  the  draft  RIA. 

2.  Proposed  Annual  Average  Sulfur 
Standard 

In  the  subsections  that  follow,  we  lay 
out  our  rationale  for  proposing  a  10- 
ppm  average  standard,  our  assessment 
of  how  the  proposed  ABT  program 
would  help  with  compliance,  and  our 
conclusion  that  the  proposed  lead  time 
is  adequate.  In  the  following  section,  we 
explain  our  rationale  behind  the 
proposed  sulfur  caps  and  seek  comment 
on  potential  alternatives. 

a.  Appropriateness  of  Proposed  10-ppm 
Sulfur  Standard 

As  explained  in  Section  IV.A.6,  sulfur 
in  fuel  oxidizes  in  the  exhaust  and  .coats 
the  sites  where  chemical  reactions  can 
take  place  on  the  precious  metal 
catalysts  used  in  vehicles  to  reduce 
emissions  of  VOC,  NOx,  PM,  CO,  and 
toxics.  Accordingly,  any  sulfur  in 
gasoline  causes  vehicle  emissions  to 
increase.  Sulfur  can  be  burned  off  the 
catalyst  during  high-temperature,  rich 
operation  of  the  vehicle  (i.e.,  aggressive 
driving  conditions),  but  as  long  as  there 
is  any  sulfur  in  the  fuel,  exhaust 
emissions  will  increase.  Because  any 
amount  of  sulfur  in  the  fuel  can  have 
this  effect,  the  lower  the  sulfur  the 
better. 

Refiners  experience  the  same 
phenomenon  with  precious  metal 
catalysts  used  in  the  reformer  and 
isomerization  units  at  their  refineries.’’'*^ 
To  protect  the  precious  metal  catalysts 
in  these  units,  refiners  reduce  the  sulfur 
in  the  feed  to  these  units  to  1  ppm  or 
below.  Thus,  it  is  technically  possible 
for  refiners  to  reduce  their  gasoline 


344  Together,  the  streams  from  the  reformer  and 
isomerization  units  account  for  approximately  one- 
third  of  gasoline. 


sulfur  levels  to  virtually  zero.  While 
refiners  did  not  have  reason  to  reduce 
the  sulfur  in  FCC  gasoline  until  Tier  2 
required  such  reductions,  some  refiners 
have  achieved  reductions  in  this  stream 
at  some  of  their  refineries  for  other 
reasons  such  as  (1)  Protecting  the  FCC 
catalyst  from  the  contaminants  in  the 
gas  oil  feed,  (2)  reducing  stack 
emissions  from  the  regenerator  of  the 
FCC  unit,  and  most  importantly  (3) 
increasing  gasoline  yields  from  the  FCC 
unit.  For  most  refineries,  FCC  gasoline 
accounts  for  about  one-third  of  gasoline 
and  before  Tier  2  was  the  source  of  over 
95  percent  of  the  sulfur  in  gasoline. 
Under  Tier  2,  most  refiners  significantly 
desulfurized  FCC  gasoline  to  around  70 
to  80  ppm,  yet  FCC  gasoline  continues 
to  contribute  the  majority  of  sulfur  in 
gasoline  today. 

While  further  reducing  sulfur  in 
gasoline  will  continue  to  reduce  vehicle 
emissions,  our  emissions  analysis  shows 
that  a  10-ppm  annual  average  is 
sufficient  to  enable  vehicles  to  reach  the 
proposed  Tier  3  standards.  Moreover, 
for  the  following  reasons,  reducing 
sulfur  further  below  10  ppm  becomes 
increasingly  difficult  and  costly.  First, 
FCC  naphtha  is  very  rich  in  high-octane 
olefins.  As  the  severity  of 
desulfurization  increases,  more  olefins 
are  saturated,  further  sacrificing  the 
octane  value  of  this  stream  and  further 
increasing  hydrogen  consumption. 
Making  up  for  this  lost  octane 
represents  a  significant  portion  of  the 
sulfur  control  costs.  Second,  as 
desulfurization  severity  increases,  there 
is  an  increase  in  the  amount  of  sulfur 
removed  (in  the  form  of  hydrogen 
sulfide)  which  recombines  with  the 
olefins  in  the  FCC  naphtha,  thus 
offsetting  the  principal  desulfurization 
reactions.  There  are  means  to  deal  with 
the  recombination  reactions,  but  they 
result  in  even  greater  capital 
investments.  Third,  while  FCC  gasoline 
contributes  the  majority  of  sulfur  to  the 
finished  gasoline,  as  the  sulfur  level 
drops  below  10  ppm,  the  sulfur  level  of 
the  various  other  gasoline  streams 
within  the  refinery  also  become 
important.  Any  necessary  treatment  of 
these  additional  streams  increases  both 
capital  and  operating  costs. 

U.S.  refineries  are  currently  in 
different  positions,  both  technically  and 
financially.  In  general,  they  are 
configured  to  handle  the  different  crude 
oils  they  process  and  turn  it  into  a 
widely  varying  product  slate  to  match 
available  markets.  Those  processing 
heavier,  sour  crudes  would  have  a  more 
challenging  time  reducing  gasoline 
sulfur  under  the  proposed  Tier  3 
program.  As  explained  earlier,  refineries 
have  different  sulfur  levels  in  their  non- 


29923 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


b.  How  Would  the  Proposed  ABT 
Program  Assist  With  Compliance? 


FCC  streams  based  on  their  feedstocks 
and  configurations.  Those  with  higher 
sulfur  levels  in  other  refinery  streams 
would  have  a  more  difficult  time 
desulfurizing  gasoline.  Perhaps  most 
important,  U.S.  refineries  vary  greatly  in 
size  (atmospheric  crude  capacities  range 
from  less  than  5,000  to  more  than 
500,000  barrels  per  day)  and  thus  have 
different  economies  of  scale  for  adding 
capital  to  their  refineries.  As  such,  it  can 
be  less  costly  per  gallon  for  some  larger 
refineries  to  get  down  to  10  ppm  than 
for  smaller  refineries,  as  discussed  in 
Chapter  5  of  the  draft  RIA.  As  a  result, 
under  a  10-ppm  average  standard,  the 
flexibility  afforded  by  the  ABT  program 
helps  those  refineries  with  very  high 
costs.  They  have  the  option  of  staying 
above  10  ppm  if  they  can  acquire  credits 
from  other  refineries  that  were  able  to 
lower  their  sulfur  level  below  10  ppm. 
However,  if  the  gasoline  sulfur  standard 
were  to  be  5  ppm,  this  would  essentially 
end  the  ability  of  refiners  to  average 
sulfur  reductions  across  their  refineries. 
There  simply  would  not  be  enough 
opportunity  to  generate  credits  below  5 
ppm.  As  discussed  in  Chapter  5  of  the 
draft  RIA,  to  estimate  the  costs  for  a  10- 
ppm  annual  average  standard  where 
some  refineries  stay  above  10  ppm,  we 
also  estimated  the  costs  for  refineries  to 
get  down  to  5  ppm.  To  do  so,  we 
estimated  that  sulfur  control  costs 
would  increase  hy  at  least  50  percent 
compared  to  the  proposed  10-ppm 
standard,  which  is  over  two  times  more 
costly  per  ppm-gallon  of  gasoline  sulfur 
reduced.  This  5-ppm  cost  assessment  is 
reasonable  for  those  refineries  that 
would  likely  generate  credits  under  a 
10-ppm  average  standard  as  these 
refineries  are  most  likely  in  the  best 
position  for  achieving  such  low  sulfur 


levels.  However,  were  we  to  actually 
assess  the  costs  of  a  5-ppm  standard,  at 
least  some  of  these  refineries  would 
likely  have  additional  costs  for 
controlling  the  sulfur  in  other  gasoline 
blendstocks,  and  we  would  likely  apply 
a  higher  overdesign  factor  to  account  for 
industry-wide  compliance  at  5  ppm. 
More  detailed  refinery  information  may 
be  needed  for  such  an  analysis  but,  for 
the  more  challenged  refineries,  a  5-ppm 
standard  could  potentially  be  cost 
prohibitive.  A  5-ppm  standard  would 
also  introduce  further  costs  to  address 
the  contribution  to  gasoline  sulfur  from 
gasoline  additives,  transmix,  ethanol 
denaturants,  and  contamination  in  the 
distribution  system.  Therefore,  a  10- 
ppm  annual  average  standard  appears  to 
be  the  point  which  properly  balances 
feasibility  with  costs.  Also,  for  these 
reasons,  EPA  believes  that  a  viable  ABT 
program  is  important  to  the  success  of 
the  proposed  Tier  3  fuels  program 
(explained  in  more  detail  in  Section 
V.A.2.b). 

Finally,  as  discussed  in  Section 
1V.A.6,  reducing  sulfur  below  10  ppm 
would  further  reduce  vehicle  emissions 
and  allow  the  proposed  Tier  3  vehicle 
standards  to  be  achieved  more  easily. 
However,  we  believe  that  a  10-ppm 
average  standard  will  be  sufficient  to 
allow  vehicles  to  meet  the  proposed 
Tier  3  standards.  The  level  of  the  Tier 
3  standards  was  considered  in  light  of 
a  10-ppm  average  sulfur  level  for 
gasoline.  If  we  were  to  consider 
lowering  sulfur  further,  we  would  then 
also  have  to  consider  reducing  the 
vehicle  standards  further.  Given  the 
challenges  associated  with  sulfur 
reductions  below  10  ppm  as  discussed 
above,  we  do  not  believe  this  would  be 
appropriate. 


As  described  more  fully  in  Section 
V.E.l,  we  are  proposing  an  ABT 
program  that  would  reduce  the  average 
compliance  burden  for  gasoline 
producers  and  importers.  This  program 
would  permit  the  generation  of  credits 
by  refineries  that  reduce  their  annual 
average  sulfur  level  below  10  ppm,  and 
transfer  of  these  credits  to  other 
refineries  to  reduce  or  eliminate  their 
need  to  make  capital  investments  to 
meet  the  10-ppm  standard.  The  ABT 
program  would  thus  provide  refiners 
with  multiple  approaches  to 
compliance,  and  each  could  choose  the 
approach  that  minimizes  their  costs. 

We  modeled  an  ABT  program  to 
estimate  how  it  would  affect 
compliance.  As  described  in  more  detail 
in  Section  V11.B.4,  our  modeling 
determined  the  lowest  cost  approach  on 
a  refinery-b3t,-refinery  basis  under  two 
scenarios:  an  idealized  scenario  in 
which  every  refinery  has  the 
opportunity  to  make  credit  transfers 
with  every  other  refinery  in  the  nation, 
and  a  more  limited  scenario  in  which 
credit  transfers  would  only  occur  within 
companies  that  own  more  than  one 
refinery.  Today  a  significant  fraction  of 
Tier  2  sulfur  credits  are  transferred 
within  companies,  but  there  is  still  a 
considerable  amount  of  inter-company 
trading  occurring.^'*®  Thus,  assuming  no 
trading  between  companies  is  a 
conservative  assumption  and  the  real 
impact  is  likely  to  be  somewhere  in 
between  the  two  scenarios.  Table  V-2 
describes  how  compliance  would  be 
affected  under  these  two  scenarios. 


Table  V-2— Impacts  of  Nationwide  ABT  Program  on  Compliance 


1 

1 

ABT  with  nationwide 
credit  transfers 

ABT  with  intra-company 
credit  transfers 

Number  of  refineries  that  generate  credits . 

46 

18 

Number  of  refineries  that  consume  credits  . 

25 

8 

Number  of  refineries  that  neither  generate  nor  consume  credits  . 

40 

85 

Total  modeled  refineries . 

111 

111 

Based  on  our  ABT  modeling,  we 
believe  that  a  significant  number  of 
refineries  would  take  advantage  of  the 
opportunity  to  generate  or  use  credits, 
thus  lowering  their  compliance  burden 
under  the  proposed  10-ppm  annual 
average  standard.  For  a  more  complete 
discussion  of  our  analysis  of  the 


Based  on  Tier  2  sulfur  compliance  data,  of  the 
26  companies  that  obtained  sulfur  credits  in  2010, 
eight  obtained  credits  only  from  their  own 


proposed  ABT  program,  refer  to  Chapter 
5  of  the  draft  RIA. 

c.  Adequacy  of  Proposed  Refinery  Lead 
Time 

Given  the  complexity  of  gasoline 
refining,  numerous  planning  and  action 
steps  would  be  required  for  refiners  to 


company,  and  another  five  obtained  credits  both 
from  their  own  company  and  from  other  companies. 


complete  the  refinery  changes  needed  to 
comply  with  the  proposed  Tier  3  sulfur 
standards.  The  steps  required  to 
implement  these  changes  include:  the 
completion  of  scoping  studies, 
financing,  process  design  for  new  or 
revamped  refinery  units  or  subunits, 
permitting,  detailed  engineering  based 


The  remainder  obtained  credits  only  from  other 
companies. 
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upon  the  process  design,  field 
construction  of  the  gasoline  sulfur 
reduction  facilities,  and  start-up  and 
shakedown  of  the  newly  installed 
desulfurization  equipment. 

We  conducted  a  thorough  lead  time 
analysis  in  which  we  sequenced  the 
estimated  time  to  complete  scoping 
studies,  process  design,  permitting, 
detailed  engineering,  field  construction, 
and  start-up  and  shakedown  in  advance 
of  production  based  upon  the 
methodology  used  in  our  recent  gasoline 
and  diesel  rules. 

For  the  proposed  Tier  3  gasoline 
sulfur  program,  we  estimated  refinery 
lead  times  step-by-step  for  the 
construction  of  new  grassroots  FCC 
postreaters  and 'the  revamp  of  existing 
pre  and  postreaters.  For  each  refinery 
project  type,  we  estimated  lead  times  for 
scoping  studies,  process  design, 
permitting,  detailed  engineering,  field 
construction,  and  start-up  and 
shakedown.  Estimated  required  lead 
times  for  scoping  studies  are  six 
months.  Process  design  ranged  from  six 
months  for  desulfurization  equipment 
revamping  to  nine  months  for  a 
grassroots  postreater.  It  is  during  the 
process  of  performing  their  scoping 
studies  and  process  design  analysis  that 
refiners  would  complete  their  permit 
applications. 

Based  on  discussions  with  refiners,  a 
review  of  the  permitting  experience  for 
Tier  2  and  our  current  analysis,  we 
estimated  that  permitting  for 
desulfurization  equipment  revamping 
and  the  construction  of  a  grassroots 
postreater  would  take  9  months. 
However,  we  estimated  the  overall  lead- 


times  for  Tier-3-related  revamps  to  be 
considerably  shorter,  as  described 
below.  The  estimates  for  permitting  time 
are  consistent  with  those  of  EPA’s  Office 
of  Air  Quality  Plcmning  and  Standards 
(OAQPS)  and  our  regional  offices,  both 
of  which  have  engaged  in  extensive 
dialog  with  potentially  affected  parties. 

A  discussion  of  the  permitting 
implications  of  Tier  3  is  contained  in 
Section  V.B  of  the  preamble.  Detailed 
engineering  efforts  were  estimated  to 
require  six  months  for  desulfurization 
equipment  revamping  and  nine  months 
for  grassroots  postreaters.  Field 
construction  was  estimated  to  require 
six  months  for  revamped  pre-and 
postreaters  and  12  months  for  grassroots 
postreaters.  Start-up  and  shakedown 
processes  were  estimated  to  require  six 
months  for  revamped  FCC  treaters  and 
9  months  for  grassroots  .postreaters. 
There  is  some  degree  of  overlap  among 
each  of  these  steps  as  shown  in  Table 
V-3. 

To  allow  refiners  to  complete  all  these 
different  steps  and  comply  with  the  10 
ppm  average  gasoline  sulfur  standard, 
assuming  the  Tier  3  proposal  were  to  be 
finalized  by  the  end  of  2013,  we  would 
be  providing  three  years  of  lead  time.  In 
addition  to  the  three  years  of  lead  time, 
the  proposed  rulemaking  also  provides 
additional  flexibility  provided  by  the 
ABT  program,  small  refinery  delays,  and 
hardship  provisions.  To  support  this 
timeline,  we  conducted  several  analyses 
of  the  expected  refinery  lead  time 
requirements  associated  with  the 
proposed  Tier  3  standards  and  found 
that  refinery  operators  would  have  more 
than  adequate  time  to  implement  the 


required  refinery  charges.  A  justification 
for  proposed  timeline  appears  below. 

Complying  with  Tier  3  is  expected  to 
involve  some  grassroots  FCC 
postreaters,  but  mostly  we  believe  that 
refiners  will  revamp  existing  FCC 
postreaters.  Revamping  of  existing  FCC 
postreaters  can  be  accomplished  in 
approximately  2  years,  or  less  (See 
Table  V-3).  Grassroots  FCC  postreaters 
are  expected  to  require  on  average  about 
three-years  to  install  and  start-up  (See 
Table  V-3).  In  comparision  to  FCC 
pretreaters,  hydrocrackers  and  distillate 
hydrotreaters,  FCC  postreaters  are  much 
less  costly,  low  pressure  units  that  take 
less  time  to  scope  out,  require  shorter 
lead  times  for  ordering  the  equipment, 
and  less  time  to  install.  Furthermore, 
the  grassroots  FCC  postreaters  to  be 
installed  for  Tier  3  are  expected  to  be  in 
a  moderate  to  light  desulfurization 
service  because  the  refineries  they  will 
be  installed  in  will  already  be 
complying  with  Tier  2  using  an  FCC 
pretreater.  FCC  naphtha  from  a  refinery 
with  an  FCC  pretreater  is  expected  to 
only  contain  about  100  ppm  sulfur.  To 
comply  with  Tier  3,  refiners  installing 
these  grassroots  FCC  postreaters  would 
only  need  to  desulfurize  the  FCC 
naphtha  down  to  25  ppm  (about  a  75% 
reduction).  In  comparison,  a  single-stage 
FCC  postreaters  would  have  to 
desulfurize  FCC  naphtha  from  as  high  as 
2400  ppm  sulfur  down  to  25  ppm,  a 
99%  sulfur  reduction.  The  more 
moderate  desulfurization  service  of  the 
grassroots  FCC  postreaters  needed  to 
comply  with  Tier  3  would  be  expected 
to  streamline  the  scoping  and  design 
work. 
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Table  V-3  Anticipated  Compliance  Timelines 


It  is  useful  to  compare  the  proposed 
lead  time  for  Tier  3  to  what  was 
provided  for  Tier  2.  In  the  case  of  the 
Tier  2  standard,  we  provided  a  three- 
year  lead  time  along  with  an  ABT 
program  and  other  flexibiliHes  to  ease 
compliance.  Refiners,  though, 
commented  that  the  three  year  timeline 
that  we  provided  was  not  enough  time. 
For  the  Tier  2  analysis,  we  assumed  that 
refiners  would  solely  install  low- 
pressure  FCC  postreaters,  which  we 
believe  could  be  scoped  out,  designed, 
installed  and  started  up  within  a  3  year 
time  period.  However,  many  refiners 
complied  with  Tier  2  hy  installing  high- 
pressure  FCC  pretreaters  which  require 
long  lead  times  for  the  procurement  of 
the  required  equipment.  Furthermore, 
those  refiners  that  did  not  install  high- 
pressure  FCC  pretreaters  instead 
installed  grassroots  FCC  postreaters, 
many  of  which  were  designed  for  severe 
desulfurization  service.  An  additional 
difference  between  Tier  3  and  Tier  2  is 
that  for  Tier  3  we  expect  the  installation 
of  only  16  grassroots  units,  along  with 
many  revamps,  but  for  Tier  2  virtually 
all  refiners  installed  both  grassroots  FCC 
pretreaters  and  postreaters.  The 
demands  on  the  desulfurization  vendors 
for  scoping  studies,  and  on  the  E  &  C 
industry  for  design  and  construction, 
and  on  the  refiners  to  train  their 


operations  staff  and  start  up  the  new 
units,  was  a  lot  greater  for  Tier  2  than 
what  we  would  expect  for  Tier  3.  The 
total  estimated  investment  cost  for  Tier 
2  versus  Tier  3  also  highlights  the 
difference  in  investment  demands. 

The  total  investment  for  Tier-2 
desulfurization  processing  units  was 
estimated  to  be  about  $6.1  billion,  while 
the  total  investment  for  Tier-3 
desulfurization  processing  units  is 
estimated  to  be  about  $2.1  billion.  This 
simple  comparison  helps  to  illustrate 
that  the  proposed  Tier  3  would  be  easier 
for  refineries  to  obtain  necessary 
permits,  secure  engineering  and 
construction  (E&C)  resources,  install 
new  desulfurization  equipment  and 
make  all  necessary  retrofits  to  meet  the 
proposed  sulfur  standards. 

We  assessed  the  permitting  situation 
in  more  detail  working  in  conjunction 
with  the  Office  of  Air  Quality*  Planning 
and  Standards  (OAQPS).  Since  the 
permitting  process  has  little  impact  on 
the  overall  cost  of  compliance  with  Tier 
3,  it  is  an  issue  primarily  in  terms  of  its 
potential  impact  on  the  time  needed  to 
complete  the  necessary  refinery 
modifications.  On  a  refinery-by-refinery 
basis,  we  provided  OAQPS  estimates  of 
the  additional  heating  demands  for  the 
new  and  revamped  units  per  the 
desulfurization  vendor  submissions. 


OAQPS  was  able  to  project  which 
refineries  would  likely  trigger  NOx, 
particulate  matter  and  greenhouse  gas 
emission  permitting  limits,  which 
would  likely  lengthen  the  permitting 
process  as  refiners  would  need  to  offset 
the  projected  emission  increases.  As  it 
turns  out,  only  2  of  the  16  refineries 
which  are  projected  to  install  grassroots 
units  were  projected  to  exceed 
particular  permitting  limits,  and  these 
solely  did  so  based  on  the  most 
conservative  assumption  that  each 
would  produce  all  the  additional 
hydrogen  on  site  using  hydrogen  plants 
(as  opposed  to  using  existing  reforming 
capacity)  and  produce  the  electricity  on 
site,  to  satisfy  the  needs  of  the  new 
desulfurization  equipment.  When  we 
provided  a  second  heat  demand 
estimate  to  OAQPS  which  assumes  that 
refiners  purchase  their  hydrogen  and 
electricity  from  third  parties,  none  of 
the  refineries  which  we  projected  would 
install  grassroots  units  was  projected  to 
have  emission  increases  which  would 
require  offsets.  Thus,  many  of  the 
grassroots  units  that  we  project  would 
be  installed  may  end  up  with  a 
streamlined  permitting  process.  We  seek 
comment  on  our  estimates  of  the 
number  of  refineries  that  may  trigger  the 
need  for  new  permits  and  the  length  of 
time  necessary  to  obtain  the  various 
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types  of  permits  that  may  be  required 
once  the  refiner  applies  for  them. 

The  various  flexibilities  that  the 
proposed  Tier  3  rule  provides  to  refiners 
provide  refiners  additional  time  for 
complying.  These  flexibilities  include 
the  ABT  program,  the  small  refiner 
delay  provisions  and  the  hardship 
provisions.  The  ABT  program  allows  a 
refiner,  either  within  its  own  company 
or  by  purchasing  credits  on  the  open 
market,  to  delay  higher  investment  cost 
investments,  such  as  the  investments  in 
grassroots  FCC  postreaters,  which 
would  provide  additional  lead  time  for 
installing  these  units.  This  would  occur 
if  refiners  would  reduce  the  sulfur 
levels  of  their  gasoline  through 
operational  changes  or  revamps  of  their 
existing  FCC  pretreaters  and  postreaters 
when  the  ABT  Program  begins  in  2014. 
Potentially  every  refinery  with  either  an 
FCC  pretreater  or  an  FCC  postreater  may 
be  capable  of  generating  early  credits. 
Furthermore,  we  project  that  66 
refineries  would  revamp  their  existing 
FCC  postreaters  to  comply  with  Tier  3. 
Since  revamps  can  be  completed  within 
two  years  or  less,  these  refiners  could 
potentially  begin  generating  early 
credits  during  2016,  or  before  if  refiners 
begin  each  of  these  revamps  in  early 
2014.  During  the  period  between  2014 
and  2017,  these  refineries  which  reduce 
their  gasoline  sulfur  levels  below  that 
required  by  Tier  2  would  generate 
credits.  Refineries  with  higher  cost 
capital  investments,  such  as  the 
grassroots  FCC  postreaters,  could  then 
delay  making  those  investments  through 
the  purchase  of  credits.  We  estimate  that 
sufficient  credits  could  be  genereated 
early  to  allow  many  of  these  refineries 
to  delay  compliance  until  as  late  as 
2020.  The  quantitative  early  credit 
analysis  that  we  conducted  showed  that 
if  refiners  with  an  existing  pretreater  or 
postreater  wou  W  generate  early  credits 
by  lowering  their  gasoline  sulfur  down 
to  20  ppm  starting  in  2014  and  if 
revamps  were  started  up  in  2016,  one 
year  before  the  program  start  date,  that 
almost  6  times  more  credits  would  be 
available  to  offset  the  early  credit 
demand  by  the  refiners  installing 
grassroots  postreater  units,  assuming 
that  they  start  up  those  units  in  2018. 
Even  if  all  grassroots  postreaters  were 
assumed  to  not  start  up  until  2020,  there 
would  be  almost  4  times  more  early 
credits  available  to  those  refiners 
installing  grassroots  postreaters 
assuming  that  the  same  early  credit 
generation  scenario  would  occur. 

Additional  flexibility  is  also  provided 
by  the  small  refineries  provisions  which 
delays  compliance  by  the  refineries  that 
refiner  less  than  a  net  of  75,000  barrels 
of  crude  oil  per  day  until  2020.  Three 


of  the  16  FCC  postreater  grassroots  units 
that  we  project  will  be  installed  would 
be  by  small  refineries.  However,  small 
refineries  could  also  decide  to  comply 
early  and  generate  credits  starting  as 
early  as  2014. 

As  in  previous  fuel  programs,  we  are 
proposing  hardship  provisions  to 
accommodate  a  refiner’s  inability  to 
comply  with  the  proposed  standard  at 
the  start  of  the  Tier  3  program,  and  to 
deal  with  unforeseen  circumstances  that 
may  occur  at  any  point  during  the 
program.  These  provisions  would  be 
available  to  all  refiners,  small  and  non¬ 
small,  though  relief  would  be  granted  on 
a  case-by-case  basis  following  a  showing 
of  certain  requirements;  primarily  that 
compliance  through  the  use  of  credits 
was  not  feasible.  We  are  proposing  that 
any  hardship  waiver  would  not  be  a 
total  waiver  of  compliance;  rather,  a 
hardship  waiver  would  be  short-term 
relief  that  would  allow  a  refiner  facing 
a  hardship  situation  to,  for  example, 
receive  additional  time  to  comply.  This 
hardship  provision  would  allow  a 
refiner  to  seek  a  delay  in  the  case  that 
there  was  insufficient  time  to  comply. 

Finally,  we  believe  that  in  reality,  less 
leadtime  than  shown  in  Table  V-3 
would  actually  be  necessary.  We  held 
discussions  with  many  refiners  during 
2011,  and  so  they  have  been  well  aware 
of  Tier  3  and  are  familiar  with  the  likely 
requirements.  During  our  subsequent 
discussions  with  technology  vendors 
and  engineering  firms,  they  explained  to 
us  that  many  refiners  have  already 
initiated,  and  by  now,  likely  completed 
their  scoping  studies.  Thus,  actual  time 
needed  for  designing,  installing  and 
starting  of  new  desulfurization 
equipment  for  Tier  3  times  would  be 
even  less  than  what  we  projectecf 
because  many  refineries  may  have 
already  completed  required  scoping 
studies  in  anticipation  of  the  Tier-3 
standards.  Moreover,  lead  times  for 
those  refineries  that  have  yet  to  start  the 
scoping  process  can  also  be  expected  to 
decrease,  since  fewer  refineries  will  be 
competing  for  the  services  of  the 
desulfurization  vendors.  We  request 
comment  on  the  amount  of  lead  time 
that  we  are  providing  refiners  to  scope, 
design,  perjnit,  construct  and  start-up  a 
grassroots  desulfurization  unit, 
considering  all  the  proposed  flexibilities 
which  allow  refiners  to  stagger  their 
capital  investments  and  ease 
compliance. 

As  in  prior  rules,  we  also  evaluated 
the  capability  of  E&C  industries  to 
design  and  build  gasoline  hydrotreaters 
as  well  as  performing  routine 
maintenance.  Two  areas  where  it  is 
important  to  consider  the  impact  of  the 
fuel  proposed  sulfur  standards  are:  (1) 


Refiners’  ability  to  procure  design  and 
construction  services  and  (2)  refiners’ 
ability  to  obtain  the  capital  necessary  for 
the  construction  of  new  equipment 
required  to  meet  the  new  gasoline 
quality  specification.  We  evaluated  the 
requirement  for  engineering  design  and 
construction  personnel  in  a  manner 
consistent  with  the  Tier  2  analysis, 
particularly  for  three  types  of  workers 
needed  to  implement  the  refinery 
changes:  front-end  designers,  detailed 
designers,  and  construction  workers.  We 
developed  estimates  of  the  maximum 
number  of  each  of  these  types  of 
workers  needed  throughout  the  design 
and  construction  process  and  compared 
those  figures  to  the  number  of  personnel 
currently  employed  in  these  areas. 

The  number  of  job  hours  necessary  to 
design  and  build  individual  pieces  of 
refinery  equipment  and  the  job  hours 
per  piece  of  equipment  were  taken  from 
Moncrief  and  Ragsdale. 3“*®  Their  paper 
summarizes  analyses  performed  in 
support  of  a  National  Petroleum  Council 
study  of  gasoline  desulfurization,  as 
well  as  other  potential  fuel  quality 
changes.  The  design  and  construction 
factors  for  desulfurization  equipment 
are  summarized  in  Table  V-4. 


Table  V-4— Design  and 
Construction  Factors 


Gasoline  Refiners: 

Number  of  New  Pieces  of  Equip- 

ment  per  Refinery . 

60 

Number  of  Revamped  Pieces  of 

Equipment  per  Refinery  . 

15 

Job  Hours  Per  Piece  of  New  Equip- 

ment:^ 

Front  End  Design . -. . 

300 

Detailed  Design . 

1,200 

Direct  and  Indirect  Construction  ... 

9,150 

®  Revamped  equipment  estimated  to  require 
half  as  many  hours  per  piece  of  equipment. 


Refinery  projects  will  differ  in 
complexity  and  scope.  Even  if  all 
refiners  desired  to  complete  their 
project  by  the  same  date,  their  projects 
would  inevitably  begin  over  a  range  of 
months.  Thus,  two  projects  scheduled  to 
start  up  at  exactly  the  same  time  are  not 
likely  to  proceed  through  each  step  of 
the  design  and  construction  process  at 
the  same  time.  Second,  the  design  and 
construction  industries  will  likely 
provide  refiners  with  economic 
incentives  to  avoid  temporary  peaks  in 
the  demand  for  personnel. 

Applying  the  above  factors,  we 
projected  the  maximum  number  of 
personnel  needed  in  any  given  month 


Moncrief,  Philip  &  Ragsdale,  Ralph.  (2000). 
Can  the  U.S.  ESrC  Industry  Meet  the  EPA ’s  Low 
Sulfur  Timetable?  Paper  presented  at  NPRA  Annual 
Meeting,  March  26-28,  2000.  Paper  No.  AM-00-57. 
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for  each  type  of  job.  The  results  are  personnel  required,  the  percentage  of  shown,  assuming  that  half  of  all  projects 

shown  in  Table  V-5.  In  addition  to  total  the  U.S.  workforce  in  these  areas  is  also  occur  in  the  Gulf  Coast 


Table  V-5 — Maximum  Monthly  Demand  for  Personnel 


! 

_ 

Front-end  design  j 

1 

Detailed  | 

engineering  1 

Construction 

Tier  3  Gasoline  Sulfur  Program: 

1 

j 

Number  of  Workers  . . . 

202 

809  i 

6,012 

Percentage  of  Current  Workforce®  . 

11% 

9%  j 

4% 

a  Based  on  current  employment  in  the  U.S.  Gulf  Coast  assuming  half  of  all  projects  occur  in  the  Gulf  Coast. 


To  meet  the  proposed  Tier  3  sulfur 
standards,  refiners  are  expected  to 
invest  $2.2  billion  between  2014  and 
2019  and  utilize  approximately  1,000 
front-end  design  and  engineering  jobs 
and  6,000  construction  jobs.  The 
number  of  estimated  jobs  required  is 
small  relative  to  overall  number 
available  in  the  U.S.  job  market.  As 
such,  we  believe  that  three  years,  plus 
the  additional  flexibilities  provided,  is 
adequate  lead  time  for  refineries  to 
obtain  necessary  permits,  secure  E&C 
resources,  install  new  desulfurization 
equipment,  and  make  all  necessary 
retrofits  to  meet  the  proposed  sulfur 
standards.  Fqr  an  in  depth  assessment  of 
stationary  source  implications,  refer  to 
Section  V.B.  For  more  on  our  E&C 
assessment,  refer  to  Section  4.5  of  the 
draft  RIA. 

3.  Per-Gallon  Sulfur  Caps 

In  much  of  Europe  and  Japan,  the 
gasoline  sulfur  level  is  capped  at  10 
ppm.  We,  however,  are  not  considering 
a  10-ppm  cap  for  the  U.S.  The  U.S. 
gasoline  distribution  system  poses 
contamination  challenges  that  make  it 
difficult  to  set  and  enforce  such  a  tight 
downstream  per-gallon  sulfur  standard. 
In  Europe,  Japan,  and  California, 
finished  petroleum  products  are 
generally  shipped  short  distances 
directly  from  the  refinery  to  the  terminal 
with  limited  susceptibility  to 
contamination.  The  U.S.  has  the  longest 
and  most  complex  gasoline  distribution 
system  in  the  world,  making  it  harder  to 
control  sulfur  contamination  than  in 
other  countries.  Petroleum  products  are 
shipped  long  distances  through  multi¬ 
product  pipelines.  Further,  gasoline 
goes  through  the  same  pipelines  arid 
terminals  back-to-back  with  jet  fuel 
(containing  up  to  3,000  ppm  sulfur). 
Products  are  often  in  the  custody  of  a 
number  of  separate  companies  before 
reaching  the  terminal.  This  system  is 
very  effective  at  delivering  petroleum 
products  to  the  bulk  of  the  country,  but 
pipeline  transport  inevitably  introduces 
the  potential  for  sulfur  contamination  of 
the  gasoline  being  shipped  through 
pipelines.  Additionally,  gasoline 


additives  needed  to  provide  critical  fuel 
performance  characteristics  (e.g., 
corrosion  control,  demulsifiers)  also 
contain  varying  levels  of  sulfur  which 
contribute  tu  the  overall  sulfur  content 
of  gasoline.  Therefore,  we  are  proposing 
a  10-ppm  refinery  average  sulfur 
standard  (discussed  in  Section  V.A.2) 
with  higher  per  gallon  caps  at  both  the 
refinery  gate  and  at  all  points 
downstream,  which  is  similar  to  what 
currently  exists  under  the  Tier  2 
program.  We  believe  this  is  the  most 
prudent  approach  for  lowering  in-use 
sulfur  while  maintaining  flexibility 
considering  cost  and  other  factors. 

These  per-gallon  caps  are  important  in 
the  context  of  an  average  sulfur  standard 
to  provide  an  upper  limit  on  the  sulfur 
concentration  that  vehicles  must  be 
designed  to  tolerate.  Since  there  are 
many  opportunities  for  sulfur  to  be 
introduced  into  gasoline  downstream  of 
the  refinery,  these  caps  also  limit 
downstrearn  sulfur  contamination  and 
enable  the  enforcement  of  the  gasoline 
sulfur  standard  in-use. 

We  are  proposing  two  options  for  the 
per-gallon  sulfur  caps.  Under  the  first 
option,  we  are  proposing  to  maintain 
both  the  current  80-ppm  refinery  gate 
sulfur  cap  and  95-ppm  downstream 
sulfur  cap.^"*^  Because  this  represents  no 
change  from  current  requirements,  we 
believe  there  would  be  no  additional 
costs  to  refiners  and  downstream  parties 
associated  with  satisfying  these  caps  on 
gasoline  sulfur  content  beyond  those 
that  were  already  incurred  under  the 
Tier  2  program.  Compliance  for 
downstream  parties  could  be  even  easier 
given  that  the  average  refinery  gate  level 
•  would  be  lower.  However,  the  high  level 
of  the  caps  means  that  vehicles  still 
have  to  be  designed  to  operate  on  high 
sulfur  fuel,  and  there  will  be"  less 
attention  paid  to  limiting  contamination 
downstream  of  the  refinery  gate. 

Under  the  second  approaci^we  are 
proposing  that  the  refinery  gate  cap 
would  be  reduced  to  50  ppm  and  the 
downstream  cap  would  be  reduced  to  65 


This  approach  is  reflected  in  the  draft 
regulatory  text. 


ppm,  in  other  words,  a  30-ppm 
reduction  in  the  caps  to  go  along  with 
a  20-ppm  drop  in  the  average  standard. 
We  are  proposing  that  the  50-ppm 
refinery  gate  cap  would  take  effect  on 
January  1,  2020  when  the  small  refiner, 
small  volume  refinery,  and  early  credit 
use  provisions  would  expire.  The  reason 
for  the  delay  in  the  more  stringent  cap 
until  2020  is  to  avoid  forcing  additional 
refinery  investments  during  the  early 
credit  usage  period.  A  more  stringent 
per-gallon  cap  would  also  be  very 
difficult  to  enforce  prior  to  the  small 
refiner  and  small  volume  refinery 
provisions  taking  effect.  Until  that  time, 
the  current  80-ppm  refinery  gate  sulfur 
cap  would  apply.  Additional  time 
beyond  when  the  50-ppm  refinery  gate 
sulfur  cap  is  implemented  would  be 
allowed  for  gasoline  produced  to  an  80- 
ppm  sulfur  cap  to  clear  the  distribution 
system  before  the  65-ppm  downstream 
sulfur  cap  would  replace  the  current  95- 
ppm  downstream  sulfur  cap.  Beginning 
February  1,  2020,  a  65-ppm  downstream 
sulfur  cap  would  apply  at  all  locations 
downstream  of  the  refinery  and 
importer  gate  with  the  exception  of 
retail  and  wholesale-purchaser- 
consumer  facilities.  Beginning  March  1, 
2020,  a  65-ppm  downstream  sulfur  cap 
would  apply  at  all  locations  in  the 
gasoline  distribution  system 
downstream  of  the  refinery  and 
importer  gate.  We  note  that  the 
additional  time  for  parties  to  comply 
with  a  more  stringent  downstream 
sulfur  cap  mirrors  the  schedule  for 
compliance  under  the  Tier  2  program. 

As  discussed  pteviously  in  Sections 
III  and  IV  of  today’s  preamble,  the 
vehicle  emissions  benefits  associated 
with  today’s  proposal  are  driven  by  the 
proposed  reduction  in  the  average  sulfur 
content  of  gasoline  from  30  to  10  ppm. 
However,  vehicle  manufacturers  have 
expressed  concerns  about  the  potential 
impacts  on  emissions  performance  if 
individual  vehicles  are  exposed  to 
gasoline  above  the  proposed  10-ppm 
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refinery  average. 3“*®  As  discussed  in 
Section  V.A.2.b,  our  analysis  of  the  • 
potential  response  to  the  proposed  ABT 
provisions  assessed  three  options  for 
refineries:  remaining  at  their  current 
sulfur  levels  and  using  credits,  reducing 
sulfur  levels  to  10  ppm  and  neither 
generating  or  using  credits,  or  reducing 
sulfur  levels  to  5  ppm  and  generating 
credits.  We  did  not  have  available 
information  that  would  enable  us  to 
assess  refineries  that  might  stay  above 
10  ppm  and  reduce  their  sulfur  levels 
part  way  (e.g.,  reduce  sulfur  from  50 
ppm  today  to  20  ppm  under  Tier  3). 
Nevertheless,  we  anticipate  that  in  most 
cases  refineries  would  respond  by 
making  operational  changes  and/or 
minor  investments  in  order  to  reduce 
their  credit  burden  and  reduce  their 
compliance  costs.  This  anticipation, 
along  with  the  fact  that  a  10-ppm 
average  standard  by  definition  limits  the 
amount  of  gasoline  that  can  remain  at 
higher  sulfur  levels,  means  that  we 
anticipate  most  credit-using  refineries 
would  still  average  less  than  20  ppm  in 
their  physical  gasoline  production,  and 
either  all  or  virtually  all  gasoline  would 
be  expected  to  average  at  or  below  30 
ppm.  Therefore,  we  believe  that  a  50- 
ppm  per-gallon  cap  at  the  refinery  gate 
would  not  impose  any  additional  cost  or 
burden  beyond  the  current  80-ppm  per- 
gallon  cap.  Our  discussions  with 
refiners  indicate  that  a  50-ppm  sulfur 
cap  would  provide  refiners  with 
sufficient  flexibility  to  produce  gasoline 
during  temporary  upsets  and 
turnarounds  through  the  use  of  credits 
without  necessitating  the  installation  of 
additional  desulfurization 
equipment. 349  However,  it  would 
provide  some  additional  assurance  of 
in-use  gasoline  quality  and  help  to 
address  vehicle  manufacturer  concerns. 

We  also  believe  that  implementing  a 
65-ppm  downstream  sulfur  cap  would 
provide  essentijdly  the  same  flexibilities 
to  downstream  parties  as  the  existing 
sulfur  caps.  We  believe  that  maintaining 
a  15-ppm  differential  between  the 
proposed  refinery  gate  sulfur  cap  of  50 
ppm  and  the  proposed  65-ppm 
downstream  sulfur  cap  would  provide 
pipeline  operators,  transmix  processors, 
and  gasoline  additive  users  the  same 
flexibility  as  provided  under  the  current 
80/95  ppm  sulfur  caps. 

Pipeline  operators  are  currently 
allowed  to  blend  limited  volumes  of 
transmix  into  gasoline  in  their  systems 
provided  that  the  resulting  gasoline 


^4*  Alliance  of  Automobile  Manufacturers  (2011, 
October  6).  Letter  to  EPA  Administrator,  Lisa 
(ackson. 

^■*4  Refer  to  Section  4. 2.4.1  of  the  draft  RIA  for  a 
more  detailed  discussion  of  the  impacts  of  lowering 
the  refinery  gate  sulfur  cap. 


meets  all  fuel  quality  specifications  and 
the  endpoint  of  the  blended  gasoline 
does  not  exceed  437  °F.35o  This  enables 
pipeline  operators  to  avoid  the 
installation  of  additional  transmix 
storage  and  loading  equipment  at  a 
number  of  remote  locations  to  facilitate 
shipping  small  volumes  of  transmix  to 
processing  facilities  by  truck.  We 
believe  that  a  65-ppm  sulfur  cap  would 
provide  sufficient  flexibility  to  allow 
pipeline  operators  to  continue  this 
practice. 

Currently  transmix  processors  must 
produce  gasoline  sufficiently  below  the 
95-ppm  downstream  sulfur  cap  to 
accommodate  any  downstream  sulfur 
increases  from  the  use  of  gasoline 
additives  and  contamination  from 
further  distribution.  The  sulfur  content 
of  the  gasoline  produced  by  transmix 
processors  is  determined  by  the  sulfur 
content  of  the  transmix  they  receive, 
which  in  turn  is  primarily  a  function  of 
the  sulfur  content  of  gasoline  and  jet 
fuel  components  in  the  transmix. 
Transmix  processors  do  not  handle 
sufficient  volumes  to  support  the 
installation  of  currently  available 
desulfurization  units. 3^2  Data  provided 
by  the  largest  operator  of  transmix 
processing  facilities  indicates  that 
relatively  few  batches  of  the  gasoline 
they  currently  produce  approach  80 
ppm  sulfur.  Most  batches  are 
approximately  10  ppm  above  the 
current  30-ppm  refinery  sulfur  average. 
Therefore,  we  believe  that  under  a  10- 
.  ppm  refinery  average  standard  and  50- 
ppm  refinery  sulfur  cap,  transmix 
processors  would  be  able  to  produce 
gasoline  sufficiently  under  tbe  proposed 
65-ppm  downstream  sulfur  cap  to 
accommodate  the  additional  sulfur 
contribution  from  the  use  of  additives 
and  contamination  during  further 
distribution.  Since  the  65-ppm 
downstream  cap  would  not  take  effect 
until  2020,  while  the  10-ppm  average 
standard  would  take  effect  in  2017,  we 
would  have  three  years  of  experience 
with  which  to  verify  this  and  take 
corrective  action  if  necessary. 


The  requirements  for  transmix  blenders  are 
contained  in  40  CFR  80.84(d).  437  °F  is  the 
maximum  endpoint  allowed  for  gasoline  in  ASTM 
D4814. 

351  Transmix  is  a  by-product  of  the  multi-product 
pipeline  distribution  system.  40  CFR  80.84(a) 
defines  transmix  pipeline  interface  that  does  not 
meet  the  specifications  for  a  fuel  that  can  be  used 
or  sold,  and  diat  is  composed  solely  of  any 
combination  of;  previously  certified  gasoline 
(including  previously  certified  gasoline  blendstocks 
that  become  gasoline  solely  upon  the  addition  of  an 
oxygenate);  distillate  fuel;  or  gasoline  blendstocks 
that  are  suitable  for  use  as  a  blendstock  without 
further  processing. 

552  Transmix  processors  produce  -0.1  percent  of 
the  gasoline  consumed  in  the  U.S. 


In  addition  to  proposing  refinery  gate 
and  downstream  per  gallon  sulfur  caps 
of  either  80  ppm  and  95  ppm  or  50  ppm 
and  65  ppm,  we  are  also  requesting 
comment  on  the  potential 
implementation  of  a  refinery  gate  sulfur 
cap  as  low  as  20  ppm  and  a  downstream 
sulfur  cap  as  low  as  25  ppm.  This  would 
further  constrain  downstream 
contamination  and  limit  the  temporary 
exposure  of  vehicles  in-use  to  sulfur 
levels  that  would  significantly  degrade 
their  emission  performance.  This  would 
serve  to  provide  added  assurance  that 
all  parts  of  the  country  would  receive 
the  full  emission  benefits  of  gasoline 
sulfur  control.  However,  we  are  only 
seeking  comment  on  it  and  not 
proposing  it  due  to  the  potential  cost 
increases  resulting  from  further 
constraints  on  refinery  and  distribution 
system  operations.  While  a  50-ppm 
refinery  gate  cap  may  not  impact 
refinery  costs,  in  order  to  meet  a  20-ppm 
refinery  gate  cap  and  downstream 
standard  of  25  ppm  we  expect  that 
essentially  all  refineries  would  need  to 
invest  to  meet  the  10-ppm  annual 
average  standard.  Our  modeling  of  a 
non-ABT  scenario,  discussed  in  Section 
VII. B,  shows  that  the  sulfur  control  costs 
would  increase  by  almost  10  percent, 
with  no  net  change  in  average  in-use 
sulfur  levels.  Similarly,  while  a  65-ppm 
downstream  cap  may  have  little  or  no 
impact  on  downstream  operations,  a  25- 
ppm  downstream  sulfur  cap  would 
likely  require  changes  in  pipeline 
operations,  treatment  of  gasoline 
transmix,  and  formulation  and  use  of 
sulfur  containing  gasoline  additives 
(e.g.,  corrosion  inhibitors,  and 
demulsifiers)  that  could  further  increase 
the  costs  of  the  standard.  The  extent  of 
such  impacts  and  associated  costs, 
however,  are  difficult  to  quantify. 
Consequently  we  seek  comment  on  the 
appropriateness,  impacts,  and  costs  of 
lowering  the  per-gallon  caps  to  20  ppm 
at  the  refinery  gate,  and  25  ppm 
downstream. 

Further,  in  order  to  facilitate  the 
enforcement  of  the  downstream  cap  and 
prevent  the  potential  dumping  of  high 
sulfur  materials  into  gasoline  under  the 
guise  of  adding  gasoline  additives,  we 
are  proposing  additional  requirements 
to  clarify  the  treatment  of  gasoline 
additives.  Parties  that  introduce 
additives  to  gasoline  at  over  1.0  volume 
percent  are  required  to  satisfy  all  of  the 
obligations  of  a  fuel  manufacturer 
including  demonstration  that  the 
finished  blend  meets  the  applicable 
sulfur  specification.  A  party  other  than 
a  fuel  refiner  or  importer  who  adds  a 
quantity  of  additive(s)  amounting  to  less 
than  1.0  percent  by  volume  of  the 
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resultant  additive(s)/fuel  mixture  is  not 
considered  a  fuel  manufacturer.^ss 
Thus,  the  addition  of  sulfur  to  finished 
gasoline  from  additives  used  at  less  than 
1.0  volume  percent  is  simply  limited  by 
the  current  95-ppm  downstream  sulfur 
cap.  We  are  proposing  to  limit  the  sulfur 
contribution  from  the  use  of  a  gasoline 
additive  added  downstream  of  the 
refinery  at  less  than  1.0  volume  percent 
to  3  ppm  when  added  at  the  maximum 
recommended  treatment  rate.  We 
believe  that  this  limitation  would  not 
constrain  the  use  of  gasoline  additives 
or  result  in  significant  additional  costs 
to  gasoline  additive  manufacturers.  This 
is  because  information  received  from 
additive  producers  indicates  that  all 
current  gasoline  additives  contribute 
less  than  3  ppm  to  the  sulfur  content  of 
the  finished  fuel  when  used  at  the 
maximum  recommended  treatment  rate. 
The  maximum  treatment  rate  is  already 
stated  on  product  transfer  document  or 
packaging  for  the  additive.  We  are 
proposing  a  requirement  that  additive 
manufacturers  maintain  records  of  their 
additive  production  quality  control 
activities,  which  demonstrate  that  the 
sulfur  content  of  additive  production 
batches  complies  with  the  proposed 
sulfur  requirement,  for  five  years  and  to 
make  these  available  to  EPA  upon 
request. 

B.  Refinery  Air  Permitting  Interactions 

It  is  important  to  the  success  of  the 
proposed  Tier  3  fuel  program  that 
refineries  are  able  to  obtain  air  permits, 
if  needed,  in  time  to  complete  the 
modifications  necessary  to  comply  with 
the  proposed  gasoline  sulfur  program. 
Accordingly,  we  have  considered  the 
implications  of  permitting  requirements 
with  respect  to  the  implementation  of 
the  proposed  gasoline  sulfur  program. 
This  section  provides  information  on 
this  topic.  In  summary,  we  believe  that 
only  a  small  percentage  of  refineries 
would  likely  need  to  make 
modifications  that  will  trigger  a 
requirement  to  apply  for  air  permits, 
and  we  anticipate  that  these  permit 
applications  would  be  processed 
quickly  enough  that  air  permitting  will 
not  be  a  significant  obstacle  to  timely 
compliance  with  the  gasoline  sulfur 
program.  In  contrast  to  the  Tier  2 
program,  where  EPA  expected  the  need 
for  NAAQS-related  New  Source  Review 
(NSR)  permits  might  be  widespread 
among  refineries,  we  believe  that  under 
■  the  proposed  Tier  3  gasoline  sulfur 
standard  at  most  only  about  19 
refineries  would  need  NSR  or 
Prevention  of  Significant  Deterioration 
(PSD)  permits.  This  number — which 


35340  CFR  79.2(d)(1). 


equates  to  approximately  17  percent  of 
the  111  refineries  projected  to  be 
affected  by  the  proposed  Tier  3 
standards — could  be  even  lower  if 
refineries  apply  emission  controls  to 
reduce  emissions  increases  below  the 
significance  level  or  if  they  “net  out”  of 
NSR. 

If  our  final  assessment  of  permitting 
prospects  following  analysis  of 
comments  indigates  it  would  be 
appropriate,  we  would  form  a  special 
team  to  monitor  for  permitting  delays 
and  assist  in  resolving  associated 
problems.  We  also  anticipate  that  other 
new  requirements  applicable  to 
refineries  that  are  being  proposed  for 
implementation  in  approximately  the 
same  period  as  the  gasoline  sulfur 
program  would  not  interfere  with  the 
modifications  needed  to  meet  the  new 
sulfur  limits  and  would  not  create  a 
competition  for  air  permitting  agency 
resources. 

We  invite  public  comment  on  air 
permitting  issues,  and  on  possible 
actions  we  might  be  able  to  take  to  help 
make  sure  refineries  can  obtain  needed 
permits  expeditiously.  As  described  in 
further  detail  in  Sections  V.B.4  and 
V.B.6,  a  number  of  mechanisms  and 
resources  are  already  available  to  help 
mitigate  and  streamline  NSR  permitting 
requirements  associated  with  the 
proposed  Tier  3  fuel  program.  For 
example,  EPA  has  issued  guidance  on 
Best  Available  Control  Technology 
(BACT)  analysis  for  GHG  emissions, 
including  a  white  paper  that  identifies 
specific  technologies  available  for 
refinery  process  units.  As  explained  in 
greater  detail  below,  we  expect  that  the 
types  of  equipment  and  process 
technologies  that  refiners  would  select 
to  meet  the  proposed  Tier  3  standards 
would  generally  be  consistent  with 
BACT  for  GHG  emissions  in  terms  of 
achievable,  cost-effective,  and  energy- 
efficient  design  even  absent  the 
requirement  to  obtain  a  permit,  meaning 
that  such  a  requirement  would  not 
necessitate  a  shift  in  project  design  or 
increase  costs. 

1.  Background  on  New  Source  Review 
Programs 

The  New  Source  Review  (NSR) 
program,  as  it  applies  to  existing  major 
sources  of  air  pollution,  requires  that  a 
permit  be  issued  before  a  source  begins 
construction  of  any  project  to  modify 
the  source  that  would  result  in  a 
significant  emissions  increase  and  a 
significant  net  emissions  increase  of  a 
pollutant  regulated  under  this 
program.^^'*  The  physical  modifications 


334  Generally,  a  source  is  a  major  source  if  its 
"potential  to  emit”  a  regulated  NSR  pollutant  is 


and  operational  changes  that  we  expect 
refineries  would  make  to  comply  with 
the  proposed  gasoline  sulfur  standards 
(described  in  Section  V.A.l.d)  could 
result  in  emissions  increases  in  one  or 
more  pollutants  that  may  trigger  NSR 
requirements  for  preconstruction  air 
permits.  NSR  permits  specify  what 
emission  limits  must  be  met  by  the  new 
and  modified  equipment  that  is  part  of 
the  proposed  project.  They  may  contain 
conditions  to  make  sure  that  the 
modifications  being  made  match 
parameters  in  the  application  that  the 
permit-issuing  agency  relied  on  in  its 
analysis.  Permits  contain  emission 
limitations  for  new  and  modified  units 
and  also  typically  specify  some  aspects 
of  how,  consistent  with  the  permit 
application,  the  project  elements  mu.st 
be  constructed  and  operated.  For 
example,  the  permit  may  identify 
important  design  and  operational 
parameters  that  are  consistent  with  the 
established  control  technology 
determination(s)  and  help  assure 
compliance  with  associated  emission 
limitations.  To  assure  that  sources 
follow  the  permit  requirements,  permits 
also  contain  monitoring,  recordkeeping, 
and  reporting  requirements.  NSR 
permits  are  issued  by  a  state  or  local  air 
pollution  control  agency  if  it  has  its  own 
permit  program  that  has  been  approved 
by  EPA  in  the  State  Implementation 
Plan  (SIP)  or  if  it  has  been  delegated  the 
authority  to  issue  federal  Prevention  of 
Significant  Deterioration  (PSD)  permits 
on  behalf  of  EPA.  An  EPA  Regional 
Office  issues  the  permit  in  other  cases. 

There  are  two  separate  sets  of  major 
source  permit  requirements  that  may 
apply  to  modifications  at  a  refinery 
depending  on  the  attainment  status  of 
the  area  in  which  a  refinery  is  located. 
Each  set  of  requirements  is  applied  on 
a  pollutant-specific  basis,  so  that  in 
some  cases  both  permit  programs  may 


greater  ttian  either  100  or  250  tons/year  depending 
on  the  industrial  type  of  the  source  and  wliether  the 
area  is  designated  nonattainment  for  the  particular 
pollutant.  All  refineries  in  the  U.S.  are  major 
sources  for  purposes  of  NSR.  A  major  modification 
is  a  physical  change  or  a  change  in  the  method  of 
operation  that  causes  a  significant  emissions 
increase  and  a  significant  net  emissions  increase  of 
any  pollutant  regulated  under  the  NSR  program.  (A 
net  emissions  increase  differs  from  an  emissions 
increase  in  that  a  net  increase  takes  into  account 
contemporaneous  emissions  changes  from  other 
projects  at  the  source.)  Significant  emission  rates 
vary  depending  on  the  pollutant  and  range  from  0.6 
to  100  tons/year  for  criteria  (NAAQS)  pollutants 
and  their  precursors.  See  40  CFR  52.21(b)(23).  For 
GHGs,  modifications  of  existing  sources  trigger  NSR 
permitting  requirements  when  there  is  an  increase 
of  GHG  emissions  of  at  least  75.000  tons/year  of 
CO2  equivalent,  as  well  as  any  increase  of  GHG 
emissions  on  a  mass  basis.  At  the  time  refineries  are 
required  to  comply  with  the  proposed  fuel  sulfur 
program,  the  GHG  threshold  may  be  different,  but 
will  not  be  lower  than  50.000  tons/year. 
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apply  to  the  same  modification  project. 
The  PSD  permit  program  applies  to  any 
major  modification  at  a  source  located 
in  a  designated  attainment  or 
unclassifiable  area  for  any  NAAQS 
pollutant. PSD  requires  compliance 
with  emission  limitations  achievable 
through  installation  of  BACT,  an  air 
quality  analysis  to  show  that  the 
modification  will  not  cause  or 
contribute  to  a  violation  of  any  NAAQS 
or  applicable  PSD  increment,^^^  an 
assessment  of  impact  on  visibility  and 
other  conditions  in  national  parks  and 
similar  federal  lands,  an  additional 
impacts  analysis,  and  an  opportunity  for 
public  involvement.  The  second  set  of 
requirements  is  known  as  the 
Nonattainment  NSR  program  because  it 
applies  to  major  modifications  at 
sources  located  in  areas  designated  as 
nonattainment  for  a  specific  NAAQS 
pollutant. 357  xhe  Nonattainment  NSR 
requirements  include,  among  other 
things,  that  a  proposed  major 
modification  meet  the  lowest  achievable 
emission  rate  (LAER)  for  each  triggering 
nonattainment  pollutant  for  which  the 
source  is  major  and  for  which  there  will 
be  a  significant  emissions  increase, 
obtain  emission  offsets  for  those 
nonattainment  pollutants,  and  provide 
an  opportunity  for  public  involvement. 
LAER  is  generally  a  more  stringent 
emission  limitation  than  BACT.  LAER  is 
derived  from  either  the  most  stringent 
emission  limitation  contained  in  the 
implementation  plan  of  any  state  for  the 
same  type  of  source  or  the  most 
stringent  emission  limitation  achieved 
in  practice.  Emission  offsets  are 
emissions  reductions,  generally 
obtained  from  other  existing  stationary 
sources  located  in  the  vicinity  of  a 
proposed  source.  Such  offsets  must  be 
equal  to  or  larger  than  the  emissions 
increase  resulting  from  the  modification 
to  ensure  that  the  growth  being  allowed 


The  PSD  program  stems  from  part  C  of  Title 
1  of  the  Clean  Air  Act.  The  implementing 
regulations  are  contained  in  40  CFR  51.166  and 
52.21. 

A  system  of  "increments”  is  the  mechanism 
used  in  the  PSD  program  to  define  significant 
deterioration  of  ambient  air  quality  for  a  pollutant. 
An  increment  is  the  maximum  allowable  increase 
in  ambient  concentrations  of  a  pollutant  in  an  area 
relative  to  a  specified  baseline.  Increases  above  that 
level  are  considered  to  significantly  deteriorate  air 
quality  and  cannot  be  allowed. 

^*7 The  Nonattainment  NSR  program  stems  from 
part  D  of  Title  1  of  the  Clean  Air  Act.  The 
implementing  regulations  are  contained  in  40  CFR 
51.165  and  50  CFR  part  51  appendix  S.  Under 
Nonattainment  NSR,  a  major  source  is  generally  any 
source  with  a  potential  to  emit  of  100  tons/year  or 
more  of  the  nonattainment  pollutant,  regardless  of 
industrial  type  (lower  thresholds  apply  for  some 
pollutants/classifications).  The  thresholds  for  a 
significant  emissions  increase  under  Nonattainment 
NSR  are  generally  the  .same  as  under  PSD  but  lower 
for  certain  pollutants/classifications. 


to  occur  does  not  interfere  with  the 
ability  of  an  area  to  continue  making 
reasonable  further  progress  towards 
attainment  of  the  NAAQS. 

As  described  previously  in  Section 
V.A.l.d,  there  are  several  types  of 
process  changes  refineries  could  make 
to  meet  the  proposed  gasoline  sulfur 
levels.  To  different  degrees,  all  these 
technologies  involve  process  heat  from 
fuel  combustion  and,  thus,  have  the 
potential  to  increase  emissions  of 
pollutants  associated  with  combustion 
that  are  regulated  under  NSR,358  such  as 
NOx,  VOCs,  PMz..*;,  PM,„,  CO,  SO.,  and 
GHGs.  The  addition  of  certain 
technologies  could  also  result  in 
equipment  leaks  of  petroleum 
compounds,  which  could  increa.se 
emissions  of  VOCs  and  other  pollutants. 
It  is  also  possible  that  the  removal  of 
more  sulfur  from  the  gasoline  stream 
could  require  increased  capacity  or 
increased  utilization  of  other  refinery 
processes,  such  as  hydrogen  plants  and 
sulfur  recovery  units  (SRUs),  which  are 
sources  of  air  emissions.  The  emi.ssions 
increases  associated  with  a 
desulfurization  project  would  vary  from 
refinery  to  refinery,  depending  on  a 
number  of  refinery-specific  factors,  such 
as  the  refinery  output  volume,  refinery 
configuration,  feedstocks,  choice  of 
desulfurization  technology,  and  type  of 
fuel  used  to  operate  affected  process 
heaters. 

As  described  in  more  detail  in  Section 
V.B.4,  we  anticipate  that  the  types  of 
changes  that  would  occur  at  most 
refineries  would  not  result  in  sufficient 
emissions  increases  to  require  major 
NSR  permits  as  a  prerequisite  for 
completing  the  needed  changes.  The 
major  NSR  permitting  requirements 
would  not  be  triggered  for  several 
reasons:  because  the  emissions  increase 
or  the  net  emissions  increase  is 
naturally  le.ss  than  the  significant  level, 
because  the  refinery  installs  control 
technologies  on  project-affected  units  to 
further  limit  the  emissions  increase, 
and/or  because  the  refinery  “nets  out” 
all  or  part  of  the  emissions  increase. 

However,  we  anticipate  that  some 
refineries  have  the  potential  to 
experience  significant  emissions 
increases  and  significant  net  emissions 
increases  as  a  result  of  process  changes 
necessary  to  meet  the  proposed  gasoline 
sulfur  standard  and,  therefore,  may 
trigger  major  NSR  (Nonattainment  NSR 
and/or  PSD).  These  facilities  would 
have  to  obtain  a  major  NSR 
preconstruction  permit  prior  to  making 
these  necessary  process  changes.  For 


.1S8  Toxic  air  pollutanhs  are  excluded  from  the 
PSD  program.  42  U.S.C.  7412(b)(6):  40  CFR 
52.21(b)(50)(v). 


any  required  major  NSR  permits,  the 
associated  control  technology 
requirements  (BACT  and/or  LAER) 
would  apply  only  to  new  or  modified 
units  associated  with  the  project  and  not 
to  units  at  the  refinery  that  are  not 
affected  by  the  project.  We  do  not 
anticipate  that  the  time  frames  required 
for  the  small  number  of  affected 
refineries  to  obtain  any  needed  NSR 
and/or  PSD  permits  will  present  an 
obstacle  to  timely  compliance  with  the 
proposed  Tier  3  ga.soline  sulfur 
requirements.  We  are  proposing 
approximately  3  years  of  lead  time. 
However,  as  discu-ssed  in  section  V.E., 
this  is  extended  to  up  to  6  years  of  lead 
time  for  all  small  refineries,  as  well  as 
for  all  other  refineries  if  they  take 
advantage  of  the  flexibility  of  the  early 
credit  provisions.  In  comparison,  as 
discussed  in  section  V.A.2.C,  9.5  of  the 
111  refineries  are  anticipated  to  be  able 
to  comply  within  2  years,  and  the 
remaining  16  within  3  years.  For  the  16 
that  may  require  up  to  3  years  to  comply 
due  to  the  construction  of  grassroots 
hydrotreaters,  only  2  of  these  are 
projected  to  potentially  trigger  the  need 
for  new  permits,  and  even  then  only  for 
PSD  for  greenhouse  gases,  and  only  if  . 
they  choose  to  produce  their  own 
hydrogen.  As  a  result,  only  two 
refineries  may  actually  require  the  full 
3  years  to  comply. 

For  facilities  subject  to  major  NSR,  the 
timing  of  permit  issuance  could  vary 
depending  on  a  number  of  factors, 
including  the  clarity  and  completene.ss 
of  the  application,  the  complexity  of 
process  changes,  the  type  of  permit 
required,  air  quality  impact,  control 
technology  reviews,  and  the  permitting 
agency’s  overall  permit  workload.  The 
time  spent  preparing  a  permit 
application  is  under  the  control  of  the 
applicant.  Once  a  permit  application  is 
complete,  permitting  authorities 
operating  under  approved  SIPs  should 
be  able  to  issue  a  permit  within  9  to  12 
months  if  the  permit  applies  to  NAAQS 
pollutants.  Because  EPA-issued  permits 
and  permits  issued  by  states  operating 
under  a  delegation  from  EPA  are  subject 
to  additional  analysis  and  interagency 
consultation  steps  specified  in  federal 
law,  it  can  take  a  few  more  months  if, 
for  example,  there  are  endangered 
species  or  historical  preservation 
issues. 359  For  permits  that  apply  only  to 
GHGs,  we  anticipate  that  less  time  will 
be  necessary  both  to  prepare  the 


■'■’’"These  processing  time  periods  assume  that  the 
refinery  can  successfully  show  that  the  emission 
increases  as^bciated  with  the  modifications  will  not 
cause  or  contribute  to  a  violation  of  any  NAAQ.S  or 
increment  (under  PSD)  or  can  obtain  needed 
emissions  offsets  for  the  emission  increa.ses  (under 
Nonattainment  NSR). 
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application  and  for  the  permitting 
authority  to  approve  the  permit.  The 
CAA  requires  that  EPA  take  final  action 
on  a  PSD  permit  within  one  year  of  the 
filing  with  the  agency  of  a  complete 
application.  42  U.S.C.  7475(c). 

Refineries  that  are  able  to  avoid  major 
NSR  may  be  required  to  obtain  a  state- 
issued  minor  NSR  permit.  Generally, 
minor  NSR  permits  involve  less 
extensive  and/or  stringent  requirements 
and  have  shorter  processing  times  than 
major  NSR  permits. 

2.  Background  on  NSR  Experience 
Under  the  Tier  2  Fuel  Program 

Many  of  the  modifications  that 
refineries  are  projected  to  make  in  order 
to  comply  with  the  proposed  Tier  3  fuel 
program  are  similar  in  type,  although 
not  necessarily  in  number  or  magnitude, 
to  the  changes  that  were  needed  to 
comply  with  the  Tier  2  fuel  program 
finalized  in  2000.  Therefore, 
information  on  the  Tier  2  experience 
may  assLst  the  public  in  understanding 
the  permitting  issues  for  the  Tier  3  fuel 
program  and  in  providing  comment  on 
possible  actions  we  might  undertake  to 
help  refineries  expeditiously  obtain 
needed  permits. 

The  Tier  2  program  was  designed  to 
reduce  the  average  sulfur  content  of 
gasoline  from  about  300  ppm  to‘30  ppm, 
a  reduction  of  about  90  percent. 
Anticipating  that  many  refineries  would 
have  to  make  modifications  that  might 
trigger  the  need  for  NSR  permits,  we 
addressed  the  permitting  issue  in  the 
proposal  for  the  Tier  2  program,  in  the 
final  rule,  and  during  implementation. 

At  proposal,  we  provided  background 
information  on  the  NSR  program  and  its' 
relationship  to  the  types  of  changes 
likely  to  be  required  at  refineries.  We 
had  not  estimated  the  number  of 
refineries  that  might  trigger  NSR,  but  we 
stated  that  the  number  could  be 
substantial.  We  invited  comment  on  a 
number  of  actions  that  EPA,  states,  and/ 
or  refineries  could  pursue  in  order  to 
help  refineries  avoid  the  need  for  NSR 
permits  or  to  obtain  permits  more 
expeditiously  than  might  otherwise  be 
the  case.  These  actions  included  the 
following: 

•  Use  of  plantwide  applicability 
limits,  possibly  facilitated  by  new  EPA 
guidance  or  rules  addressing  issues 
specific  to  refineries. 

•  Issuance  of  new  federal  guidance  on 
streamlining  certain  major  NSR 
permitting  requirements  such  as  control 
technology  and  compliance  parameters. 

•  Use  of  emissions  reductions 
resulting  from  vehicles  operating  on 
lower  sulfur  gasoline  as  offsets  for 
refineries  seeking  Nonattainment  NSR 
permits. 


•  Use  of  model  permits  and  permit 
applications. 

•  EPA  refinery  permitting  teams. 

The  Tier  2  proposal  also  addressed 

issues  related  to  the  Title  V  permitting 
program,3»>"  and  requested  comments  on 
possible  approaches  by  which  refineries 
might  satisfy  some  NSR  and  Title  Y 
requirements  at  the  same  time. 

We  received  comments  on  refinery 
permitting  issues  from  the  refining 
industry,  the  automobile  manufacturing 
industry,  state  and  local  agencies  that 
administer  air  permitting  programs,  and 
environmental  and  community  groups. 
Based  on  these  comments  and  statutory 
constraints,  we  decided  that  it  was  not 
necessary  or  appropriate  to  exempt  Tier 
2  projects  from  the  normally  applicable 
preconstruction  review  process.  We  also 
decided  not  to  pursue  the  development 
of  guidance  on  plantwide  applicability 
limits  for  refineries  based  on  comments 
suggesting  this  would  be  an 
unproductive  effort  because  of  the 
complexity  of  refineries.  Nonetheless, 
we  concluded  that  it  was  useful  to  add 
certainty  to  the  anticipated  permitting 
actions  and  schedules,  and  to  minimize 
the  possibility  of  delay.  Accordingly, 
EPA  took  two  types  of  actions  to 
promote  these  objectives.  First,  as  we 
are  now  proposing  for  Tier  3  (.see 
proposed  program  flexibilities 
discussion  in  V.E.1.-3.),  we  structured 
the  Tier  2  gasoline  sulfur  program  to 
allow  additional  lead  time  for  many 
refineries  (i.e.,  certain  refineries  would 
be  able  to  make  desulfurization  changes 
later  than  the  otherwise  applicable 
compliance  date  to  meet  Tier  2 
requirements).  This  approach  was 
expected  to  help  address  the  concerns 
over  the  availability  of  necessary  new 
equipment  and  permitting  backlogs 
caused  by  many  refineries  acting  to 
obtain  permits  and  order  equipment 
within  the  .same  time  period. Second,  we 
stated  our  intention  to  take  several 
actions  during  implementation  of  the 
Tier  2  rule  to  expedite  and  impart 
greater  certainty  in  obtaining  necessary 
major  NSR  permits  (described  in  more 


360  Title  V  of  the  1990  CAA  Amendments  requires 
all  major  sources  and  some  minor  sources  of  air 
pollution  to  obtain  an  operating  permit.  A  Title  V 
permit  contains  all  air  pollution  requirements  that 
apply  to  the  source,  including  emissions  limits  and 
monitoring,  record  keeping,  and  reporting 
requirements.  It  also  requires  that  the  source  report 
its  compliance  status  to  the  permitting  authority 
annually.  All  exi.sting  refineries  potentially  affected 
by  the  proposed  Tier  3  fuel  standards  have  Title  V 
permits  and.  because  Title  V  permits  by  them.selves 
generally  do  not  establish  new  applicable 
requirements,  the  only  implication  of  the  proposed 
Tier  3  fuel  standards  would  be  the  “roll-in”  of  any 
new  NSR  permit  requirements  into  existing  refinery 
Title  V  permits.  Permitting  agencies  have  efficient 
processes  to  accomplish  this  that  do  not  delay 
construction  of  proposed  projects. 


detail  below).  We  also  stated  our 
intention  to  assist  states  and  refiners  on 
a  case-by-case  basis  in  their  efforts  to 
address  any  unique  permitting  problems 
that  might  arise  and,  thus,  remedy 
potential  problems  that  could  cause 
unanticipated  delays.  We  committed  to’ 
work  with  refiners  and  the  state/local 
permitting  agencies  on  a  case-by-case 
basis,  where  a  refinery  had  unique 
circumstances  that  necessitated  unique 
treatment.  We  clarified  that,  in  our 
efforts  to  provide  greater  certainty  and 
to  facilitate  more  expeditious 
permitting,  we  were  in  no  way 
shortcutting  existing  opportunities  for 
public  participation  in  making 
permitting  decisions.  We  encouraged 
refineries  to  begin  discussions  with 
permitting  authorities  and  to  submit 
permit  applications  as  early  as  possible. 

The  final  Tier  2  rule  identified  three 
key  actions  that  we  intended  to  take 
(and  subsequently  took)  to  provide 
assistance  that  would  be  useful  toward 
helping  states  issue  timely  permits  to 
refineries.  The  first  such  action  was  to 
organize  a  special  EPA  team,  compri.sed 
of  Headquarters  and  Regional  Gffice 
experts,  to  track  the  overall  progress  in 
permit  issuance  and  to  be  available  to 
assist  state  and  local  permitting 
authorities,  refineries,  and  the  public 
upon  request  to  resolve  site-specific 
permitting  issues.  The  team  made 
special  efforts  to  be  aware  of  state  and 
local  permitting  actions  that  were 
underway  during  the  time  between  the 
finalization  of  the  Tier  2  program  and 
the  compliance  time  frame.  Experience 
during  this  period  suggested  that  state 
and  local  permitting  agencies,  as 
predicted  in  their  comments  on  the 
proposed  Tier  2  program,  were  able  to 
process  permit  applications  in  a  timely 
manner,  without  much  need  for  special 
troubleshooting  help  from  the  EPA 
team  In  many  cases,  the  modifications 
to  allow  compliance  with  Tier  2 
requirements  were  subject  to  only  minor 
NSR  permitting  requirements  rather 
than  major  NSR,  or  those  modifications 
were  rolled  into  another  permitting 
action  that  was  needed  for  other 
modifications  or  expansions  due  to 
other  technical  or  market  developments. 
We  believe  it  is  reasonable  to  expect 
that  similar  outcomes  (refineries  not 
needing  major  NSR  permits)  would 
result  in  connection  with  air  permitting 
for  the  modifications  refineries  would 
need  to  make  under  the  proposed  Tier 
3  gasoline  sulfur  program. 

The  second  action  we  took  was  to 
develop  new  guidance  on  emission 
control  technology  requirements  to  meet 
BACT  and  LAER.  We  issued  this 
guidance  in  2001.  It  addressed  the  levels 
of  control  that  could  be  reasonably 
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anticipated  to  represent  BACT  or  LAER 
under  the  major  NSR  requirements.  Our 
general  experience  following  the  release 
of  this  BACT /LAER  guidance  was  that  it 
did  not  play  a  substantial  role  in  the 
permitting  of  refinery  projects  for  Tier  2. 
That  is,  due  to  their  own  expertise  and 
the  need  to  consider  refinery-specific 
factors,  state  and  local  permitting 
authorities  generally  did  not  find  it 
necessary  to  rely  on  our  guidance  in 
their  own  permitting  processes  for 
refineries  making  changes  to  meet  the 
Tier  2  requirements.  In  addition,  many 
of  the  refinery  projects  were  able  to 
avoid  major  NSR,  so  BACT  and  LAER 
were  not  requirements  that  had  to  be 
met.  Again,  we  believe  it  is  reasonable 
to  expect  that  similar  outcomes 
(refineries  not  needing  major  NSR 
permits)  would  result  in  connection 
with  air  permitting  for  the  modifications 
refineries  would  need  to  make  to  meet 
the  proposed  gasoline  sulfur  standard. 

The  tnird  action  we  took  was  a  fast- 
track  efi^ort  to  develop  new  guidance  on 
the  use  of  emissions  reductions 
resulting  from  vehicles  operating  on 
lower  sulfur  gasoline  as  emission  offsets 
for  refineries  seeking  Nonattainment 
NSR  permits.  We  invited  comment  on  a 
draft  version  of  this  guidance  five 
months  after  the  final  Tier  2  rule.  The 
draft  guidance  discussed  in  depth  how 
the  use  of  such  ofi’sets  could  be  made 
consistent  with  seven  criteria  given  in 
the  CAA  for  such  offsets.  We  received 
many  comments  from  state  and  local  air 
agencies  and  community  groups 
opposing  the  proposed  offset  guidance 
on  legal,  fairness,  and  environmental 
justice  grounds.  One  refiner 
recommended  that  ERA  set  aside  a 
portion  of  the  Tier  2  reductions  in  each 
state  as  offsets,  rather  than  leaving  this 
decision  to  each  state.  We  did  not 
finalize  the  draft  guidance,  and  no  state 
further  pursued  a  system  under  which 
vehicle  emissions  reductions  were  made 
available  to  refineries  as  offsets  for 
Nonattainment  NSR  permits. 

3.  Changes  in  the  NSR  Permitting 
Program  Since  Tier  2  Final  Rule 

The  Tier  2  fuel  program  was 
promulgated  in  early  2000,  and  most 
refiners  were  required  to  comply  with 
those  requirements  by  2006.  During  and 
since  that  period,  there  have  been  a 
number  of  changes  to  the  major  NSR 
programs.  These  changes  are 
summarized  here  to  facilitate  public 
comment  as  to  how  these  changes  may 
affect  whether  refinery  modifications 
undertaken  as  a  result  of  the  proposed 
Tier  3  fuel  program  would  trigger  NSR 
and/or  the  requirements  that  refiners 
and  permitting  authorities  would  have 
to  meet. 


In  2002,  we  issued  a  final  rule  known 
as  the  NSR  Reform  Rule.^®^  This  rule 
revised  the  EPA-administered  NSR 
programs  and  changed  the  minimum 
approvals  required  for  SIP-approved 
NSR  programs  for  NSR  applicability. 
Some  of  the  provisions  of  the  2002  final 
rule  have  been  vacated  by  the  Court, 
subsequently  amended  by  EPA,  or  are 
currently  under  reconsideration.  Two 
key  components  of  the  NSR  Reform 
Rule  that  remain  in  place  are  a  new 
applicability  test  for  projects  involving 
existing  emissions  units  (the  “actual-to- 
projected-actual”  applicability  test)  and 
provisions  that  allow  for  the 
establishment  of  plantwide  applicability 
limits  (PALs).  The  change  in  the 
applicability  test  since  the  Tier  2 
experience  means  that  fewer 
modifications  may  be  found  to  have 
emissions  increases  that  are  above  the 
significant  emission  levels,  in  which 
case  fewer  major  NSR  permits  may  need 
to  be  issued.  The  PAL  provisions  offer 
a  voluntary  alternative  for  determining 
major  NSR  applicability  that  can 
provide  sources  with  significant 
flexibility  to  manage  facility-wide  air 
emissions  without  triggering  major  NSR 
permitting.  Refineries  that  have 
established  PALs  qr  will  establish  one 
or  more  PALs  prior  to  or  as  part  of 
permitting  associated  with  the  Tier  3 
fuel  program  wilj  be  far  less  likely  to 
trigger  major  NSR  permitting 
requirements. 

We  have  also  taken  a  series  of  actions 
that  have  had  the  effect  of  making 
emissions  of  GHGs  a  factor  in 
determining  whether  a  PSD  permit  is 
required  for  a  refinery  modification. 
Under  the  applicable  PSD  provisions  in 
the  CAA,  GHGs  became  regulated  under 
the  PSD  program  on  January  2,  2011 
after  EPA  adopted  tailpipe  emissions 
standards  for  these  pollutants  under 
Title  II  of  the  CAA.  Because  the 
incorporation  of  GHGs  into  the  PSD 
program  had  the  potential  to 
significantly  expand  the  number  of 
sources  required  to  obtain  PSD  permits, 
EPA  adopted  the  2010  Tailoring  Rule  to 
phase  in  the  PSD  permitting 
requirements  according  to  a  series  of 
steps  based  on  different  GHG  emission 
thresholds.362  At  this  time  the  Tailoring 
Rule  requires  that  any  modification  at 
an  existing  refinery  that  increases  GHG 
emissions  by  75,000  tons  per  year  or 
more  of  CO2  equivalent  and  also 
produces  any  mass  increase  in  GHG 
emissions  would  trigger  the  need  for  a 
PSD  permit  that  addresses  GHG 
emissions. Because  there  are  no 


^61 67  FR  80186  (December  31,  2002). 

362  75  FR  31514  (June  3.  2010). 

363  77  fr  41051  (July  12,  2012). 


NAAQS  for  GHGs  and,  therefore  no 
nonattainment  areas,  only  PSD  could 
potentially  apply  to  a  refinery 
modification  with  respect  to  increases 
in  GHG  emissions.  The  analysis 
(described  in  Section  V.B.4)  indicates 
that  only  a  small  number  of  large 
refineries  would  be  affected.  For  the 
sources  that  would  need  a  PSD  permit 
for  GHGs,  the  main  substantive 
requirement  for  obtaining  the  permit  is 
to  apply  BACT  for  GHG  emissions  firom 
the  new  or  modified  unit(s)  because  an 
air  quality  analysis  is  not  required. 

Another  development  since  2000  has 
been  the  establishment  of  several  new 
and  revised  NAAQS  and  the  designation 
of  nonattainment  areas  under  some  of 
these  NAAQS.  At  the  time  of  the  final 
Tier  2  rule,  the  NAAQS  of  most 
relevance  to  Nonattainment  NSR 
permitting  for  refineries  were  the  1-hour 
ozone  NAAQS,  the  PMio  NAAQS,  and 
the  SO2  NAAQS,  because  these  NAAQS 
accounted  for  the  vast  majority  of  the 
existing  nonattainment  areas.  The 
designation  of  new  nonattainment  areas 
under  the  1997  NAAQS  for  8-hour 
ozone  became  effective  in  2004. 
Designations  under  the  1997  NAAQS  for 
PM2.5  became  effective  in  2005.  In  2008, 
we  again  revised  the  ozone  NAAQS  and 
designations  under  that  standard 
became  effective  in  July  2012.3®“* 

2006,  we  revised  the  24-hour  PM2.5 
NAAQS  and  in  2009  (2011  for  a  few 
areas)  we  designated  areas  under  the 
2006  PM2.5  standard. 3®5  In  December 
2012  we  revised  the  primary  annual 
PM2.5  NAAQS  and  designations 
associated  with  that  revised  standard 
are  expected  to  become  effective  in 
2015.3®®  Qne  effect  of  this  evolution  of 
the  NAAQS  and  associated  attainment 
status  for  areas  is  that  it  has  become 
more  common  over  time  for  sources  to 
be  located  in  ozone  or  PM2.5 
nonattainment  areas  and  thus  subject  to 
Nonattainment  NSR'rather  than  to  PSD 
for  their  VOC,  NOx,  and  PM2,5 
emissions  increases.  However,  over  the 
same  time  period,  some  areas  currently 
designated  as  nonattainment  for  ozone 
and/or  PM2.5  are  expected  to  be 
redesignated  to  attainment.  Therefore, 
we  do  not  expect  a  dramatic  shift  on  a 
national  basis  in  one  direction  or  the 
other. 

In  2008,  we  issued  a  final  rule 
specifying  in  detail  how  NSR  applies  to 
PM2.5.3®2  In  addition,  in  2010  we 


3M  77  FR  30088  (May  21,  2012). 

365  Listings  of  areas  currently  designated 
nonattainment  for  all  the  NAAQS  are  available  at 
http://www.epa.gov/oar/oaqps/greenbk/index.html. 

366  78  FR  3086  (January  15,  2013). 

367  73  FR  28321  (May  18,  2008).  On  January  4, 
2013,  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia,  in  Natural  Resources  Defense  Council  v. 
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supplemented  this  rule  with  additional 
provisions  for  the  PSD  program 
specifically. 3®”  The  latest  rule,  among 
other  things,  established  PM2.5 
increments,  and  as  of  October  20,  2011, 
sources  that  trigger  PSD  for  PM^.s  are 
required  to  show  compliance  with  the 
applicable  increment,  in  addition  to 
showing  that  they  do  not  cause  or 
contribute  to  a  violation  of  any  of  the 
PM2.5  NAAQS. 

In  2010,  EPA  finalized  new  NAAQS 
for  1-hour  NO2  and  1-hour  S02.^'^’’  EPA 
has  completed  the  initial  round  of 
mandatory  designations  for  the  1-hour 
NO2  NAAQS  and  all  areas  have  been 
designated  unclassifiable/attainment.^^'J 
The  first  round  of  designations  for  the 
1-hour  SO2  NAAQS  will  be  made  in 
June  2013,  thus  we  do  expect  there  to 
be  nonattainment  areas  for  the  1-hour 
SO2  NAAQS  by  the  time  that  refineries 
might  need  to  seek  NSR  permits  to  make 
the  required  facility  modifications  for 
the  Tier  3  program.  However,  we  expect 
that  no  refinery  would  have  increases  in 
SO2  emissions  that  are  large  enough  to 
trigger  major  NSR,  so  any  change  in 
attainment  status  for  the  SO2  NAAQS 
should  have  no  effect  on  permitting 
issues. 

In  areas  designated  attainment  or 
unclassifiable  for  the  1-hour  NO2  or  1- 
hour  SO2  NAAQS,  the  air  quality 
impacts  assessment  required  to  obtain  a 
PSD  permit  can  present  new  challenges 
for  permit  applicants.  This  is  because 
demonstrating  that  a  modification  will 
not  cause  or  contribute  to  a  violation  of 
these  1-hour  standards  may  require 
more  refined  and  data-intensive  air 
quality  modeling  approaches  than  has 
previously  been  required  to  make  this 
demonstration  with  respect  to  the  pre¬ 
existing  NAAQS  for  NO2  and  SO2.  To 
assist  permit  applicants  in  performing 
the  required  analysis  of  1-hour  NO2  and 
SO2  air  quality  impacts,  we  have  issued 
several  guidance  memos  that  describe 


EPA,  No.  08-1250,  2013  WL  45653  (filed  July  15, 
2008,  consolidated  with  09-1102,  11-1430),  issued 
a  judgment  that  remanded  EPA’s  2008  PM  2.s  NSR 
rule  and  ordered  the  EPA  to  repromulgate  the  rule 
"pursuant  to  Subpart  4  consistent  with  this 
opinion.”  Id.  at  *8.  Subpart  4  of  Part  D,  Title  1  of 
the  CAA  establishes  additional  provisions  for 
particulate  matter  nonattainment  areas.  EPA  is 
evaluating  the  impact  of  the  court  decision  bn  the 
provisions  of  the  2008  rule. 

368  75  fR  64864  (October  20,  2010).  On  January 
22,  2013,  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia,  in  Sierra  Club  v.  EPA,  No.  10-1413 
(filed  Dec.  17.  2010),  issued  a  judgment  that  vacated 
and  remanded  the  provisions  at  40  CFR  51.166(k)(2) 
and  52.21(k)(2)  (concerning  implementation  of  the 
PM2  ;s  SILs)  and  vacated  the  provisions  at  40  CFR 
51.166(i)(5)(i)(c)  and  52.21(i)(5)(i)(c)  (adding  the 
PM2.5  SMC)  that  were  promulgated  as  part  of  the 
rule. 

369  75  FR  6474  (February  9,  2010)  and  75  FR 
35520  (June  22,  2010). 

370  77  FR  9532  (February  1 7,  2012). 


available  alternative  approaches  and 
flexibilities. In  addition,  EPA 
provides  technical  assistance  with 
modeling  issues  upon  request. 

4.  Assessment  of  Tier  3  Refinery 
Changes  and  Permitting  Implications 

EPA  has  performed  a  refinery-by¬ 
refinery  assessment  of  the  physical  and 
operational  changes  that  are  likely  to  be 
needed  to  allow  each  active  refinery  in 
the  U.S.  to  produce  gasoline  that 
complies  with  the  proposed  Tier  3  fuel 
specifications.  We  have  also  assessed 
the  likely  effects  of  those  changes  on 
refinery  emissions.  This  assessment  is 
described  in  more  detail  in  Section  5.4 
of  the  draft  RIA.  Using  this  assessment, 
we  were  able  to  gain  a  reasonable 
understanding  of  the  potential  scope  of 
NSR  permitting  requirements  refiners 
might  face  under  the  proposed  Tier  3 
program.  In  general,  our  assessment 
indicates  that  only  a  small  number  of 
refineries  will  likely  need  to  make 
modifications  of  a  type  and  size  that 
would  trigger  the  need  for  a  PSD  or 
Nonattainment  NSR  permit.  The 
assessment  and  this  conclusion  take 
into  account  the  changes  in  the  NSR 
program  and  its  context  since  2000 
described  in  Section  V.B.3.  A  technical 
memorandum  describing  in  detail  our 
analysis  and  results  is  in  the  public 
docket  for  this  proposal. ^^2 

In  our  analysis,  we  started  with  the 
estimates  we  have  made  regarding  the 
physical  and  operational  changes  that 
would  be  required  at  each  refinery 
(described  in  Section  5.4  of  the  draft 
RIA).  The  modifications  at  a  given 
refinery  could  include  revamps  to 
existing  FCC  pre-  or  post-treatment 
unit(s)  or  the  installation  of  a  new 
grassroots  post-treatment  unit  for  sulfur 
reduction.  Based  on  the  projected 
refinery-specific  changes,  we  estimated 
the  increased  demand^ for  energy  (i.e., 
fuel  to  generate  process  heat,  steam  and 
electricity),  hydrogen,  and  sulfur 
recovery  associated  with  meeting  the 
proposed  Tier  3  standards.  We  selected 
representative  industry  emission  factors 
for  NAAQS  pollutants,  their  precursors, 
and  GHGs  for  each  emitting  process  and 
combined  them  with  estimates  of 
incremental  activity  to  estimate  the 
emissions  changes  at  each  equipment 
unit  (or  group  of  similar  units)  at  each 
refinery. 


37'  These  memos  are  available  at  http:// 
www.epa.gov/ttn/scram/ 
guidance_clarificationmemos.htm,  http:// 
www.epa.gov/region07/air/nsr/nsrmemos/ 
appwso2.pdf,  and  http://www.epa.gov/nsr/ 
documents/20100629no2guidance.pdf. 

372  Keller,  P.  (February  2013).  New  Source  Review 
Permitting  Impact  Analysis  for  Proposed  Tier  3 
Gasoline  Program.  Memorandum  to  the  docket. 


To  determine  upper  and  lower 
bounds  for  emissions  increases  resulting 
from  changes  necessary  to  meet  the 
proposed  Tier  3  gasoline  sulfur 
specification,  we  evaluated  two 
scenarios,  a  no  ABT  scenario  (assuming 
no  trading  of  sulfur  credits)  and  the 
primary  ABT  scenario  described  in 
Section  5.4  of  the  draft  RIA.  We  did  not 
have  sufficient  detailed  information  to 
predict  which  refineries  would  find  it 
most  profitable  to  generate  additional 
electrical  power,  hydrogen  and  high 
octane  blendstocks  internally  on  site 
rather  than  purchasing  these  inputs 
from  external  suppliers.  If  a  refinery 
generates  these  additional  inputs 
internally  on  site,  the  additional 
emissions  would  count  towards  the 
significant  emissions  rates  and  could 
affect  the  need  for  a  major  NSR  permit. 
To  account  for  these  variables,  we 
evaluated  a  high  and  a  low  case  for  each 
identified  scenario.  Under  the  high  case, 
we  assumed  100  percent  internal 
generation  of  the  additional  electrical 
power,  hydrogen,  and  high  octane 
blendstocks  and  under  the  low  case,  100 
percent  external  generation  of  the  same. 
We  expect  refineries  to  actually  be 
somewhere  between  these  two  extreme 
cases  in  the  future.  For  the  identified 
scenarios  and  cases,  we  compared  the 
emissions  increase  for  each  pollutant  at 
each  refinery  to  the  significant 
emissions  increase  threshold  for  that 
pollutant,  taking  into  consideration  the 
current  attainment  status  for  each 
pollutant  where  the  refinery  is  located. 
We  found  that  the  no  ABT  scenario,  low 
case  had  the  lowest  number  of  refineries 
estimated  to  trigger  major  NSR  and  the 
primary  ABT  scenario,  high  case  had 
the  highest,  although  the  overall 
numbers  did  not  vary  greatly. 

An  important  aspect  of  our  analysis  is 
that  we  assumed  that  refineries  would 
not  install  new  emission  controls  on 
affeeted  units  for  the  purpose  of  staying 
below  the  significant  emissions  increase 
threshold  and  thereby  not  triggering 
major  NSR.  In  particular,  we  did  not 
assume  that  selective  catalytic  reduction 
(SCR)  to  control  NOx  emissions  would 
be  applied  to  new  or  modified  fuel 
combustion  units.  This  is  an  important 
assumption  that  tends  to  result  in 
overestimates  of  the  number  of  major 
NSR  permits  needed  for  NAAQS-related 
pollutants.  In  reality,  applying  new 
emission  controls  would  be  an  option 
that  refineries  may  employ  to  legally 
avoid  major  NSR  permitting.  We  also 
did  not  assume  that  refineries  would 
“net  out”  of  NSR  by  taking  credit  for 
any  emissions  reductions  occurring 
within  a  contemporaneous  timeframe, 
including  any  new  emissions  reduction 


29934 


Federal  Register / Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


projects  initiated  specifically  for  the 
purpose  of  “netting  out.”  This  analysis 
resulted  in  a  prediction  of  whether  a 
PSD  and/or  a  Nonattainment  NSR 
permit  would  be  needed  for  each 
refinery  and  the  pollutants  that  would 
have  to  be  addressed  in  those  permits, 
under  each  of  the  two  scenarios.  Only 
the  results  for  the  primary  ABT 
scenario,  high  case  are  presented  here. 
The  results  for  the  no  ABT  scenario, 
which  are  not  greatly  different,  are 
described  in  the  previously  referenced 
technical  memo  found  in  the  docket  for 
this  rulemaking. 

We  found  that  under  the  primary  ABT 
scenario,  high  case,  19  refineries 
appeared  likely  to  have  significant 
emissions  increases  for  one  or  more 
pollutants  and  thus  would  trigger  major 
NSR.373  This  equates  to  approximately 
17  percent  of  the  111  refineries 
projected  to  be  affected  by  the  proposed 
Tier  3  standards.  Of  these  19  refineries, 
we  predicted  that  13  refineries  would 
need  permits  for  NAAQS-related 
pollutants  and  their  precursors  (PSD 
and/or  Nonattainment  NSR)  and  for 
GHGs  (results  for  GHG  are  discussed 
below).  Thus,  compared  to  the  Tier  2 
program  where  EPA  expected  the  need 
for  NAAQS-related  NSR  permits  might 
be  widespread  among  refineries,  we 
believe  that  under  the  proposed  Tier  3 
program  only  about  13  refineries  would 
need  major  NSR  air  permits  to  address 
NAAQS  pollutants.  This  number  could 
be  lower  if  those  refineries  apply 
pollution  controls,  such  as  SCR  for  NOx, 
to  sufficiently  reduce  the  emissions 
increases  to  levels  that  are  below  the 
applicable  pollutant  significance  level, 
or  if  the  refineries  can  achieve 
emissions  reductions  elsewhere  at  the 
facility  to  “net  out”  of  major  NSR.  For 
refineries  that  are  required  to  obtain  a 
major  NSR  permit  for  NAAQS 
pollutants,  the  permitting  process  is 
expected  to  normally  take  about  9  to  12 
months  once  the  permitting  authority 
has  received  a  complete  application. 

All  13  refineries  just  described  as 
potentially  needing  NSR  permits  for 
NAAQS  pollutants  are  also  projected  to 
need  PSD  permits  for  GHGs.  In  addition 
to  these  13  refineries,  we  estimated  that 
6  other  refineries  may  require  a  PSD 
permit  addressing  only  GHG  emissions 
from  new  or  modified  equipment  that  is 
part  of  the  project.  For  these  refineries, 
BACT  must  be  applied  for  GHG 
emissions,  which  we  expect  in  most 
cases  would  mean  that  new  or  modified 


Because  state  requirements  regarding  minor 
NSR  permitting  vary  and  we  do  not  expect  minor 
NSR  permitting  programs  to  be  a  significant 
challenge  for  refinery  modification  projects,  we  did 
not  attempt  to  estimate  how  many  of  the  remaining 
refineries  might  need  to  obtain  minor  NSR  permits. 


fuel-burning  equipment  would  have  to 
be  designed  for  good  energy  efficiency. 
We  expect  that  the  types  of  equipment 
and  process  technologies  that  refiners 
would  modify  or  add  to  meet  the 
proposed  Tier  3  standards  would 
generally  be  consistent  with  BACT  for 
GHG  emissions  in  terms  of  achievable, 
cost-effective,  and  energy-efficient 
design  even  absent  the  requirement  to 
obtain  a  permit,  meaning  that  such  a 
requirement  would  not  necessitate  any 
shift  in  project  design  or  increase  costs. 
This  expectation  is  based  on  the  fact 
that  there  are  strong  economic 
incentives  for  refiners  to  design  and 
purchase  the  most  energy-efficient 
process  equipment  to  minimize  the  cost 
of  production.  For  example,  most  of  the 
new  or  modified  units  expected  to  be 
involved  in  refinery  projects  designed  to 
meet  the  proposed  Tier  3  standards  are 
fuel  combustion  units  (e.g.,  process 
heaters).  Because  fuel  cost  (direct  cost  in 
the  case  of  purchased  natural  gas  and 
opportunity  cost  in  the  case  of  refinery¬ 
generated  fuel  gas)  represents  a 
significant  component  of  total  operating 
cost  for  such  units,  refineries  will  strive 
to  maximize  energy  efficiency  based  on 
available  technologies  as  part  of  their 
project  design.  EPA  requests  comment 
on  the  likelihood  that  refineries’  costs 
for  equipment  and  process  technology 
for  compliance  with  Tier  3  would 
include  any  associated  costs  of 
compliance  with  NSR. 

In  2010,  EPA  issued  a  white  paper  on 
available  and  emerging  technologies  for 
reducing  GHGs  from  the  petroleum 
refining  industry.^^^  This  white  paper 
addresses  the  types  of  equipment 
expected  to  be  involved  in  projects 
designed  to  meet  the  proposed  Tier  3 
fuel  standards,  including  process 
heaters/boilers,  hydrogen  plants,  and 
sulfur  recovery  units.  The  identified 
GHG  control  technologies  for  these 
types  of  units  precTominately  involve 
opportunities  for  energy  efficiency. 
Consistent  with  the  findings  reported  in 
the  white  paper,  our  experience  to  date 
with  GHG  permitting  at  refineries  and 
other  similar  sources  supports  the 
application  of  energy  efficient  design 
and  operation  of  affected  units  as  BACT, 
and  we  do  not  expect  that  in  the  time 
frame  associated  with  Tier  3-related 
projects,  add-on  controls  would  be 
required. 

For  EPA-issued  permits  and  permits 
issued  by  state  or  local  agencies  under 
delegation,  consultation  with  other 
federal  agencies  under  the  Endangered 


See  “Available  and  Emerging  Technologies  for 
Reducing  Greenhouse  Gas  Emissions  from  the 
Petroleum  Refining  Indu.stry,”  October  2010, 
available  at  http://www.epa.gov/nsr/ 
ghgpermitting.html. 


Species  Act  and  consideration  of 
environmental  justice  would  also  be 
required.  Significantly,  no  air  quality 
modeling  of  GHGs  would  be  required, 
and  thus  there  would  be  no  need  to 
obtain  extensive  input  information  on 
meteorology  and  emissions  from  other 
nearby  sources.  Given  these  differences,' 
we  expect  that  the  timeline  for  obtaining 
a  permit  only  for  GHG  emissions  should 
be  shorter  by  several  months  than  the 
timeline  for  a  permit  that  addresses 
NAAQS  pollutants. 

We  invite  public  comment  on  our 
analysis  including  ways  in  which  we 
might  improve  the  assessment  between 
now  and  the  final  rule. 

5.  New  Source  Performance  Standards 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Refineries 

In  addition  to  the  proposed  Tier  3 
rulemaking,  we  are  also  conducting 
other  rulemakings  to  set  new  and 
revised  limits  for  direct  emissions  from 
refineries  of  NAAQS-related  pollutants 
and  hazardous  air  pollutants  (HAPs). 

This  section  provides  summary 
information  on  these  rulemaking  efforts,  - 
so  that  comments  on  the  proposed  Tier 
3  program  can  be  more  fully  informed. 

We  first  regulated  petroleum 
refineries  in  1974  when  the  agency 
issued  the  New  Source  Performance 
Standards  (NSPS)  to  control  NAAQS- 
related  air  pollutants.  The  NSPS  applies 
to  refinery  process  units  that 
commenced  construction, 
reconstruction,  or  modification  after 
June  11, 1973,  but  before  May  14,  2007. 

On  June  24,  2008,  we  amended  the 
NSPS  and  issued  new  standards  for 
most  process  units  constructed, 
reconstructed,  or  modified  after  May  14, 
2007  and  for  flares  which  commence 
construction,  modification,  or 
reconstruction  after  June  24,  2008.  We 
were  petitioned  to  reconsider  these  final 
rules  and  on  September  12,  2012,  EPA 
finalized  amendments  and  technical 
corrections  to  address  issues  related  to 
flares  and  process  heaters.  There  ar6  two 
existing  Maximum  Achievable  Control 
Technology  (MACT)  standards  to 
control  HAPs  that  apply  specifically  to 
petroleum  refineries. 3’’'’  These  standards 
are  referred  to  as  MACT  1  and  2  and 
were  issued  in  1995  and  2002, 
respectively.  EPA  is  required  to  perform 
risk  and  technology  reviews  (RTR)  to 
assess  residual  risk  for  MACT  standards 
for  HAPs  within  eight  years  of  the 


These  are  codified  in  40  CFR  part  63,  Subpart 
CC  (National  Emission  Standards  for  Hazardous  Air 
Pollutants  From  Petroleum  refineries)  and  40  CFR 
part  63,  Subpart  UUU  (National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Petroleum 
Refineries:  Catalytic  Cracking  Units,  Catalytic 
Reforming  Units,  and  Sulfur  Recovery  Units). 
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promulgation  of  the  original  MACT 
standards.  In  addition,  EPA  is  required 
to  perform  a  technology  review  of 
advancement  in  processes,  practices  and 
control  requirements  eveiy  eight  years 
after  promulgation  of  the  MACT.  EPA  is 
planning  to  issue  a  single  rulemaking 
that  will  address  the  RTR  analyses  for 
both  MACT  1  and  2. 

Finally,  on  March  21,  2011  EPA 
published  MACT  standards  for 
Industrial,  Commercial,  and 
Institutional  Boilers  and  Process  Heaters 
and  on  January  31,  2013  EPA  finalized 
revisions  to  those  standards  based  on 
reconsideration.-*’’®  These  standards 
apply  to  boilers  and  process  heaters  at 
refineries.  Because  any  changes  that  are 
made  to  meet  new  requirements  of  these 
rulemakings  would  likely  reduce  rather 
than  increase  refinery  emissions,  we  do 
not  expect  these  modifications  to  trigger 
NSR  unless  a  refinery  chooses  to 
increase  the  capacity  of  one  or  more  of 
its  units  at  the  same  time.^^^  This  means 
that  we  expect  the  final  rules  would  not 
themselves  increase  the  major  NSR 
workload  for  refinery  environmental 
permitting  staffs  or  for  permitting 
agencies  in  the  same  period  that  these 
organizations  need  to  prepare  and 
process  permit  applications  related  to 
the  proposed  Tier  3  fuel  program. 
(Minor  NSR  permitting  workload  may 
be  affected.) 

6.  Steps  for  Streamlining  the  Permitting 
Process 

As  we  did  for  Tier  2,  we  could 
organize  a  Headquarters-Regional 
response  team  to  monitor  and  address 
any  delays  in  permitting  by  facilitating 
coordination  among  organizations 
where  needed  to  resolve  permitting 
issues.  The  mission  of  this  team  would 
also  include  tracking  the  overall 
progress  in  permit  issuance  and 
assisting  state  and  local  permitting 
authorities,  refineries,  and  the  public 
upon  request  to  resolve  site-specific 
permitting  issues.  The  team  would  be 
comprised  of  EPA  staff  knowledgeable 
about  permitting  programs  and  refinery 
operations,  so  the  team  could  provide 
expert  assistance  and  troubleshoot 
permitting  issues  in  a  timely  fashion. 
We  invite  comment  from  refineries,  . 


376  76  FR  15451  (March  21,  2011)  and  78  FR  7138 
(January  31,  2013). 

377  Some  approaches  for  controlling  NAAQS- 
related  pollutants  do  require  additional  electrical 
power  or  otherwise  may  increase  GHG  emissions. 
Conversely,  some  approaches  to  increasing  energy 
efficiency  (and  thereby  reducing  GHG  emissions) 
can  increase  emissions  of  NAAQS-related 
pollutants  if  compensating  changes  are  not  made  in 
downstream  emission  control  devices,  for  example 
increases  in  NOx  emissions  from  higher  combustion 
temperatures. 


permitting  authorities,  and  others 
regarding  the  usefulness  of  such  a  team. 

We  will  continue  to  maintain  and 
refine  the  tools  and  resources  that  have 
proven  useful  to  permit  applicants  and 
permitting  authorities,  such  as  the 
RACT/BACT/LAER  clearinghouse,  the 
Support  Center  for  Regulatory 
Atmospheric  Modeling,  and  our  web- 
based  resources  on  GHG  permitting. 
These  GHG  permitting  resources 
include  various  materials  on  the  topic  of 
BACT  for  GHG,  including  white  papers 
and  copies  of  our  comments  on  recent 
draft  permits  proposed  by  state  and 
local  permitting  agencies. •'”^'*  One  of  the 
white  papers,  described  previously  in 
Section  V.B.4,  addresses  petroleum 
refining,  and  provides  information  on 
control  techniques  and  measures  that 
are  available  to  mitigate  GHG  emissions 
in  order  to  assist  states  and  local  air 
pollution  control  agencies,  tribal 
authorities,  and  regulated  entities  in 
implementing  technologies  or  measures 
to  reduce  GHGs  under  the  GAA, 
particularly  in  permitting  under  the  PSD 
program  and  the  assessment  of  BACT. 

We  believe  the  guidance  we  provided 
on  BACT  and  LAER  for  NOx  and  VOC 
shortly  after  the  final  Tier  2  rule  was  not 
widely  utilized  by  either  refineries  or 
permitting  authorities.  Nevertheless,  we 
invite  comment  on  whether  additional 
guidance  on  BACT  and  LAER  for  these 
and  other  NAAQS-related  pollufants 
would  be  useful  to  support  permitting 
for  Tier  3-related  modifications  as  well 
as  the  appropriate  scope  and  substance 
of  such  guidance.  We  anticipate  that  if 
we  do  develop  any  new  BACT/LAER 
guidance,  we  would  provide  an 
opportunity  for  public  comment  on  the 
draft  guidance  before  finalizing  it. 

For  Tier  3-related  NSR  permit 
•  applications  submitted  to  EPA  Regional 
Offices,  we  will  assist  members  of  the 
local  communities  in  understanding  the 
applications  and  our  proposed  permits, 
in  offering  comment,  and  participating 
in  our  decisions.  We  also  encourage 
similar  assistance  efforts  by  the  state 
and  local  permitting  authorities,  and  we 
invite  comment  on  the  specific  forms 
that  our  and  their  support  should  take. 

EPA  received  comments  during  the 
Tier  2  rulemaking  that  vehicle 
emissions  reductions  should  be  allowed 
to  be  used  as  part  of  “netting  out”  of 
NSR.  This  concept  is  now  relevant  to 
GHG  emissions,  in  addition  to  the 
NAAQS-related  pollutants  to  which  it 
was  relevant  at  the  time  of  the  Tier  2 


378  See  “PSD  and  Title  V  Permitting  Guidance  for 
Greenhouse  Gases,”  March  2011  and  "Available 
and  Emerging  Technologies  for  Reducing 
Greenhouse  Gas  Emissions  from  the  Petroleum 
Refining  Industry,”  October  2010,  both  available  at 
http://www.epa.gov/nsr/ghgpermitting.html. 


rulemaking.  At  that  time  we  responded 
to  the  comments  by  saying  that  the  use 
of  vehicle  emissions  reductions  for 
netting  purposes  was  not  permitted  by 
the  NSR  regulations,  since  the  creditable 
emissions  reductions  used  for  netting 
purposes  must  result  from  reductions 
occurring  at  the  modified  source.  We- 
noted,  for  example,  that  the  definition  of 
net  emissions  increase  in  40  CFR 
52.21(b)(3)(i)  includes  only  increases 
and  decreases  occurring  “at  the  source”. 
We  believe  this  provision  in  the  NSR 
rules  is  well  founded  in  the  GAA. 

Setting  aside  the  issue  of  whether  we 
have  authority  to  change  this  provision, 
the  potential  consequences  of  changing 
it  to  allow  the  use  of  non-source 
emissions  reductions  in  “netting  out”  of 
NSR  would  be  far  reaching.  We  are  not 
proposing  such  a  change  as  part  of  this 
rulemaking,  and  we  believe  that  any 
proposal  for  such  a  change  should  be 
based  on  a  much  better  assessment  of  its 
possible  implications  than  can  be 
accomplished  as  part  of  this  rulemaking. 
We  also  note  that  “netting  out”  of  NSR 
could  be  a  complex  and  often  time- 
consuming  process  because  all 
contemporaneous  emissions  increases 
and  decreases  within  the  refinery  must 
be  properly  accounted  for,  so  the  ability 
to  use  vehicle  emissions  reductions  in 
the  netting  analysis  would  not 
automatically  make  “netting  out”  a 
time-saving  shortcut  around  the 
permitting  process  that  would  otherwise 
apply.  Nevertheless,  we  invite  comment 
regarding  how  critical  such  a  change 
may  be  to  successful  permitting  of  the 
modifications  needed  to  comply  with 
the  proposed  Tier  3  program,  possible 
legal  rationales  for  such  a  change,  and 
the  possible  implications  beyond  the 
Tier  3  rule  including  ways  to  limit  such 
implications  by  making  the  change 
specific  to  vehicle  emissions  reductions 
that  are  closely  linked  to  changes  in  fuel 
properties  that  result  from  the  refinery 
modifications. 

Finally,  we  invite  comment  on  issues 
related  to  state  and  local  minor  source 
NSR  programs  and  how  they  may  relate 
to  implementation  of  the  proposed  Tier 
3  fuel  program.  EPA  rules  give  states 
wide  latitude  in  the  design  and 
operation  of  their  minor  source 
programs,  and  we  do  not  routinely 
require  states  to  report  their  minor 
source  permitting  activity  to  us. 
Therefore,  focused  comments  on  this 
issue  would  be  helpful. 

C.  Standards  for  Denatured  Fuel 
Ethanol  and  Other  Oxygenates 

Current  gasoline  requirements  include 
the  prohibition  on  blending  gasoline 
with  denatured  fuel  ethanol  (DFE)  that 
has  sulfur  content  higher  than  30 
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ppm.3^®  This  requirement  reflects  the 
current  30-ppm  refinery  average  sulfur 
requirement.  Consistent  with  this 
requirement  and  our  proposed 
introduction  of  a  10-ppm  refinery 
average  sulfur  standard,  we  propose  that 
manufacturers  of  DFE  for  use  by 
oxygenate  blenders  would  be  required 
to  meet  a  10-ppm  sulfur  cap. 

California’s  requirements  for  DFE, 
which  became  effective  in  December 
2003,  are  as  follows;  maximum  10  ppm 
sulfur,  maximum  0.06  volume  percent 
benzene,  maximum  0.5  volume  percent 
olefins,  and  maximum  1.7  volume 
percent  aromatics. Denaturants  used 
to  manufacture  DFE  must  also  meet 
maximum  benzene,  olefins,  and 
aromatics  specifications  that  are  based 
on  the  anticipated  dilution  ratio  when 
blended  with  ethanol.^”'  Additionally, 
in  July  2002,  the  Renewable  Fuel 
Association  (RFA)  recommended  that 
ail  ethanol  produced  for  use  in  the  U.S. 
should  be  manufactured  in  accordance 
with  the  California  specifications 
primarily  because  of  logistical 
difficulties  in  segregating  ethanol 
destined  for  California  from  other 

destinations. RPA  recently  indicated 
that  all  ethanol  producers  are  adhering 
to  this  recommendation.  Some  DFE 
marketers  have  also  adopted  California’s 
DFE  requirements  as  part  of  their 
specifications. Consequently,  we 
believe  that  the  implementation  of  a  10- 
ppm  sulfur  cap  for  DFE  would  not  result 
in  increased  burden  to  ethanol 
producers.  We  are  proposing  it  to 
reduce  emissions  from  motor  vehicles, 
the  same  reason  we  are  proposing  a 
more  stringent  sulfur  standard  for 
gasoline  into  which  it  is  blended. 

Further,  the  ASTM  International 
specification  for  DFE  allows  only 
natural  gasoline,  gasoline  blendstocks, 
and  gasoline  as  denaturants.'*"^  Similar 


37«40  CFR  80.385(e). 

auof^lifornia  Code  of  Regulations,  Title  13. 
Section  2262.9,  "Requirements  Regarding 
Denatured  Ethanol  Intended  For  Use  as  a  Blend 
Component  in  California  Gasoline”. 

The  current  C.alifornia  requirements  which  are 
based  on  a  maximum  5  percent  denaturant  level  in 
DFE  are  as  follows:  maximum  1.1  volume  percent 
benzene,  maximum  10  volume  percent  olefins,  and 
maximum  35  volume  percent  aromatics.  ASTM 
International  Standard  D4806-ll(a),  “Standard 
Specification  for  Denatured  Fuel  Ethanol  for 
Blending  with  Gasolines  for  Use  as  Automotive 
Spark-Ignition  Engine  Fuel"  requires  that  the 
maximum  denaturant  concentration  in  DF’E  is  5 
volume  percent. 

RFA  publication  entitled  “Fuel  Ethanol, 
Industry  Guidelines,  Specifications  and 
Procedures,”  201 1 . 

.183  por  example,  Aventine  Renewable  Energy 
Fuel-Grade  Ethanol  specifications  at  http:// 
www.aventinerei.com/pdfs/fuel_grade_spec.pdf. 

ASTM  International  D4806-ll(a).  “Standard 
Specification  for  Denatured  Ethanol  for  Blending 


to  the  ASTM  specifications,  we  are 
proposing  to  require  that  only  natural 
gasoline,  gasoline,  and  gasoline 
blendstocks  for  oxygenate  blending 
(BOB)  be  used  as  ethanol  denaturants. 

We  believe  that  this  limitation  is  needed 
to  prevent  the  use  of  other  denaturants 
that  might  adversely  impact  vehicle 
emissions  performance.  We  believe  that 
the  ASTM  specifications  are  already  in 
use  by  industry  and,  therefore,  EPA’s 
adoption  of  the  same  specifications 
would  not  result  in  an  increased  burden 
to  DFE  producers.  We  further  believe 
that  limiting  the  type  of  gasoline 
blendstocks  that  can  be  used  as 
denaturant  to  BOBs  would  not  impose 
a  new  burden  on  DFE  producers  since 
other  gasoline  blendstocks  would  not 
typically  be  available  to  DFE  producers. 
We  request  comment  on  whether  there 
should  be  an  allowance  for  other 
gasoline  blendstocks  to  be  used  as 
ethanol  denaturants. 

With  regard  to  benzene,  olefins,  and 
aromatics,  we  believe  that  these 
proposed  requirements  along  with 
Internal  Revenue  Service  ethanol 
denaturant  requirements  would  limit 
benzene,  olefins,  and  aromatics  content 
of  DFE  to  very  low  levels.  Therefore,  we 
are  not  proposing  any  limits  on  these 
parameters  in  DFE.  Nevertheless,  we  are 
requesting  commerUs  on  whether  we 
should  adopt  the  State  of  California’s 
benzene,  olefin,  and  aromatics 
specifications  for  DFE.  We  are  also 
proposing  to  limit  the  maximum 
concentration  of  denaturant  that  can  be 
used  in  DFE  to  2  volume  percent.  Under 
the  RFS2  regulations,  if  the  denaturant 
level  is  2  volume  percent  or  less 
(effectively  less  than  2.5  volume  percent 
considering  rounding)  the  entire  volume 
of  denatured  fuel  ethanol  can  be  used 
for  determining  compliance  with  the 
RFS2  renewable  fuel  volume 
requ  irements.^"" 

We  also  request  comment  on  whether 
to  require  manufacturers  of  denaturants 
for  use  in  DFE  to  register  with  EPA,  and 
demonstrate  compliance  with  the 
maximum  sulfur,  benzene,  olefins,  and 
aromatics  specifications  enforced  in  the 
State  of  California  based  on  the 
anticipated  dilution  with  ethanol.  We 
believe  that  such  additional 
requirements  on  the  denaturants  used  to 
manufacture  DFE  would  not  be 
necessary  given  that  DFE  producers 
would  be  required  to  meet  the  proposed 
specifications  and  the  proposed 
requirement  that  denaturant 


with  Gasolines  for  U.se  as  Automotive  Spark- 
Ignition  Engine  Fuel”. 

®"®See  the  definition  of  Renewable  Fuel  in  40 
CFR  80.1401. 


concentration  in  DFE  be  limited  to  a 
maximum  of  2  volume  percent. 

We  propose  that  producers  of  DFE 
would  be  required  to  meet  the  proposed 
fuel  quality  requirements  for  their 
product  and  provide  batch  reports  to 
EPA.  This  is  similar  to  the  requirements 
for  gasoline  refiners.  This  approach 
would  provide  an  appropriate  level  of 
assurance  on  the  quality  of  DFE  which 
has  become  such  a  large  component  in 
the  gasoline  fuel  pool.  We  believe  that 
this  approach  would  not  result  in 
additional  burden  to  ethanol  producers 
beyond  the  annual  batch  reports  that 
they  would  need  to  submit  to  EPA  and 
the  information  they  provide  on  product 
transfer  documents  (PTDs).  Currently, 
under  the  fuel  and  fuel  additives 
registration  requirements  at  40  CFR  part 
79,  manufacturers  of  DFE  are  required  to 
register  their  products  with  EPA  prior  to 
introducing  DFE  into  commerce.  Also, 
DFE  producers  currently  test  each  batch 
of  their  product  in  order  to  provide 
assurance  to  blenders  that  it  meets  the 
current  fuel  quality  requirements.  This 
information  is  critical  to  ethanol 
blenders  to  avoid  testing  each  batch  of 
an  ethanol  blend  that  they  manufacture. 
The  proposed  requirements  would 
facilitate  unfettered  downstream  ethanol 
blending. 

We  are  also  proposing  that  the 
proposed  fuel  quality  specifications  and 
requirements  for  DFE  (except  those 
related  to  the  use  of  denaturants)  would 
apply  to  other  oxygenates  used  in 
gasoline.  We  are  proposing  that  the 
oxygenate  quality  requirements  would 
become  effective  for  oxygenate 
producers/importers  on  January  1,  2017. 
We  are  proposing  that  oxygenate 
producers  and  importers  would  be 
required  to  register  by  December  1, 

2016,  or  30  days  prior  to  the  date  when 
they  produce/import  oxygenate  (which 
ever  date  is  later).  Registration  under  the 
RFS  program  would  be  sufficient  to 
fulfill  this  proposed  requirement.  We 
are  proposing  that  oxygenate  blenders 
be  required  to  begin  using  oxygenates 
that  comply  with  the  proposed 
requirements  beginning  March  1,  2017. 
We  also  seek  comment  on  the  ability  of 
these  blenders  to  comply  with  the 
proposed  requirements  earlier,  and 
appjTopriateness  of  such  an  earlier 
compliance  date. 

D.  Standards  for  Fuel  Used  in  Flexible 
Fueled  Vehicles 

FFVs  are  vehicles  that  are  capable  of 
operating  on  both  gasoline  and  gasoline 
blends  containing  up  to  85  volume 
percent  denatured  ethanol.  Whether 
FFVs  are  operating  on  clear  gasoline 
(EO),  E85,  or  any  level  of  ethanoHn 
between,  to  maintain  emission 
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performance  the  vehicles  still  need  the 
fuel  to  meet  certain  quality 
specifications*  such  as  the  10-ppm 
average  gasoline  sulfur  standard 
proposed  today.  We  anticipate  that  the 
volume  of  higher  level  ethanol  blends 
used  in  FFVs  may  increase  substantially 
as  the  volume  requirements  of  the  RFS 
program  increase.  Significant  public  and 
private  initiatives  are  also  currently 
underway  to  expand  the  use  of  ethanol 
blender  pumps  that  dispense  a  variety 
of  ethanol  blends  for  use  in  FFVs.-’*”’ 
Therefore  it  is  becoming  increasingly 
important  that  all  fuels  used  in  FFVs, 
not  just  gasoline,  meet  fuel  quality 
standards.  A  lack  of  clarity  regarding  the 
standards  that  apply  to  fuels  used  in 
FFVs  could  act  to  impede  the  further 
expansion  of  ethanol  blended  fuels, 
which  is  important  to  .satisfying  the 
requirements  of  the  RFS  program.  For 
these  reasons,  we  believe  it  is  important 
that  our  gasoline  quality  standards  for 
not  just  sulfur,  but  also  benzene,  Reid 
Vapor  Pressure  (RVP),  detergency,  and 
compliance  with  the  interpretive  rule 
defining  the  phra.se  “substantially 
similar”  in  CAA  section  211(f)(1) 

(i.e.,  contain  only  carbon,  hydrogen, 
oxygen,  nitrogen,  and  sulfur)  apply  to 
any  fuel  used  in  an  FFV.  At  the  same 
time,  it  is  not  necessarily  clear  how  we 
should  implement  such  standards 
within  the  context  of  our  existing 
regulations.  For  this  reason  we  are 
seeking  comment  on  appropriate 
regulatory  mechanisms  for  doing  so. 

The  following  sections  discuss  potential 
approaches  for  gasoline-ethanol  blends 
both  above  and  below  50  percent 
ethanol.  We  have  also  developed  a 
possible  approach,  along  with  draft 
regulations,  that  are  included  in  the 
docket  on  which  we  specifically  seek 
comment.^”" 

1.  Standards  for  E51-83 

Historically,  “E85”  has  been  used  to 
describe  fuel  blends  containing  gasoline 
and  ethanol  with  a  minimum  and 
maximum  ethanol  content  of  68  volume 
percent  and  83  volume  percent, 
respectively.  The  recent  update  to  the 
ASTM  International  specification  for 
“E85”  included  a  reduction  in  the 
minimum  ethanol  concentration  to  51 


■•***The  U.S.  Department  of  Agriculture  (USDA) 
has  a  program  to  assist  in  the  binding  for  the 
installation  of  as  many  as  10,000  ethanol  blender 
pumps  over  the  next  15  years  in  rural  areas.  Growth 
Energy  has  a  “Blend  Your  Own  Ethanol”  program 
to  encourage  the  installation  of  ethanol  blender 
pumps. 

FR  22277,  22281  (April  25,  2008). 

•*'*"  Herzog,  J.  (January  2012).  Possible  Approach 
to  Fuel  Quality  Standards  for  Fuel  Used  in  Flexible- 
Fuel  Automotive  Spark-Ignition  Vehicles  (FFVs), 
Memorandum  to  the  docket. 


volume  percent. As  part  of  the 
updated  specification,  ASTM  retired  the 
name  “E85”  in  favor  of  "ethanol  fuel 
blends  for  flexible-fuel  automotive 
spark-ignition  engines.”  ASTM  took  this 
action  because  the  term  “E85”  has 
caused  confusion  regarding  the 
variability  in  the  ethanol  content 
depending  upon  seasonal  climactic 
conditions  and  regional  gasoline 
volatility  specifications.  For  the 
purposes  of  this  discussion,  “E51-83” 
refers  to  the  fuel  which  meets  the  new 
ASTM  D5798-11  specifications. 

Currently,  only  reformulated  ga.soline 
blendstocks  for  oxygenate  blending 
(RBOBs)  and  gasoline  that  has 
previously  been  demonstrated  to 
comply  with  applicable  EPA 
specifications  (reformulated  gasoline 
(RFC)  and  conventional  gasoline  (CG)) 
are  used  to  manufacture  E51-83.^'’”  The 
Agency  believes  that  the  u.se  of  the.se 
blendstocks  prevents  inappropriate 
blending  components  (e.g.,  chemical 
wastes)  from  being  used  in  the 
production  of  E51-83.  U.se  of  the.se 
blendstocks  would  also  help  ensure  that 
E51-83  meets  the  necessary  sulfur 
levels  we  are  proposing  today.  We  note, 
however,  that  use  of  only  these 
blendstocks  is  interfering  with 
expansion  of  E51-83  into  the 
marketplace  by  preventing  blends  at  the 
upper  range  of  the  allowed  ethanol 
content.  At  higher  ethanol 
concentrations,  blenders  often  cannot 
meet  the  minimum  volatility 
specifications  set  by  ASTM  for  cold  start 
performance  when  using  only  BOBs  and 
gasoline.  Prior  to  the  recent  update  of 
the  ASTM  specifications,  it  was 
frequently  not  possible  to  manufacture 
“E85”  that  met  both  the  ASTM 
minimum  volatility  specification  and 
the  EPA  requirements  regarding  the 
blendstocks  that  can  be  used.  As  a  . 
result,  some  marketers  discontinued 
distributing  “E85.”  Although  the  ASTM 
update  provided  a  compliance  method 
for  manufacturing  E51-83,  the  result  is 
that  less  ethanol  can  be  used  in  FFVs, 
because  the  ethanol  concentration  is 
forced  down  from  83  percent  toward  the 
51  percent  minimum. 

To  address  this  situation,  we  believe 
that  we  need  to  prescribe  requirements 
for  E51-83  that  would  enable  the 
continued  expansion  into  the 
marketplace.  We  believe  that  such 
requirements  could  focus  more  on  the 
product  and  less  on  how  it  is  made.  We 
also  believe  that  E51-83  should  meet 


3"-' ASTM  International  D5798-11,  "Standard 
Specification  for  Flexible-Fuel  Automotive  Spark- 
Ignition  Engine.s”. 

Letter  to  Robert  Sydney,  Division  of  Energy 
Resources,  Boston,  MA,  from  James  Caldwell.  U.S. 
EPA,  February  15,  2006. 


the  same  sulfur,  RVP,  and  benzene 
standards  otherwise  applicable  to 
gasoline  as  well  as  the  “substantially 
similar”  requirements.  We  are  therefore 
seeking  comments  on  whether  we  could 
extend  these  requirements  to  E51-83. 

We  note  that  establishing  such 
requirements  could  allow  the  use  of 
butane  and  natural  gasoline  liquids 
(NGL)  to  manufacture  E51-83  with 
sufficient  volatility  to  meet  the  ASTM 
specifications.  Butane  is  commonly 
blended  into  gasoline  and  NGL  is  the 
denaturant  specified  by  ASTM  for  the 
manufacture  of  DFE.-***’  Additionally, 
because  NGL  and  butane  are  less 
expensive  than  gasoline  or  BOBs,  we 
anticipate  that  such  a  change  could  help 
to  reduce  the  price  of  E51-83  relative  to 
finished  ga.soline.^'*^ 

Further,  we  note  that  requiring  E51- 
83  to  meet  the  same  standards  as 
gasoline  would  subject  E51-83 
manufacturers  to  all  the  sampling, 
te.sting,  and  reporting  obligations  of 
refiners.  While  this  would  provide 
maximum  blending  flexibility,  it  could 
also  limit  the  parties  that  might  choose 
to  blend  E51-83.  Currently  oxygenate 
blenders  are  exempt  from  much  of  this 
regulatory  burden.  For  this  reason,  we 
are  also  seeking  comments  on  whether 
we  could  establish  requirements  that 
would  allow  producers  of  E51-83  to 
avoid  the  compliance  burdens  of  a 
refiner.  We  are  seeking  comments  on 
one  such  approach  that  would  require 
the  use  of  only  blendstocks  that  meet 
certain  specifications  to  produce  E51- 
83.  We  believe  that  use  of  only 
blendstocks  (including  butane  and  NGL) 
that  meet  these  specifications  would 
ensure  the  final  blend  would  always 
meet  the  standards.  These  approaches 
are  discussed  in  greater  detail  in  the 
docket  for  this  rulemaking.'^'*^  We  seek 
comment  on  these  approaches,  and  any 
other  approaches  that  could  be  used  to 
remove  hurdles  for  blending  of  E51-83 
while  still  ensuring  the  product  jneets 
the  fuel  quality  requirements  needed  to 
maintain  vehicle  emission  performance. 


As  discussed  earlier,  whether  P'FVs 
are  operating  on  clear  ga.soline  (EO),  E85, 
or  any  level  of  ethanol  in  between,  to 
maintain  emission  performance  these 


ASTM  International  D4806-ll(a),  “Standard 
Specification  for  Denatured  Ethanol  for  Blending 
with  Ga.soline.s  for  Use  as  Automotive  Spark- 
Ignition  Engine  Fuel”. 

In  August  of  2011  the  retail  price  of  E85  was 
approximately  60  cents  per  gallon  more  than 
gasoline  on  an  energy  content  adjii.sted  basis. 

^“■■'Herzog,  J.  (January  2012).  Possible  Approach 
to  Fuel  Quality  Standards  for  Fuel  U.sed  in  Flexible- 
Fuel  Automotive  Spark-Ignition  Vehicles  (FFVs), 
Memorandum  to  the  docket. 


2.  Standards  for  Mid-Level  Ethanol 
Blends (E16-50) 
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vehicles  still  need  the  fuel  to  meet 
certain  quality  specifications.  For  this 
reason,  we  believe  it  is  important  that 
higher  ethanol  blends  also  meet  the 
same  standards  that  apply  to  gasoline. 
Our  various  standards  for  gasoline 
already  apply  to  any  fuel  sold  for  use  in 
motor  vehicles,'  which  is  commonly  or 
commercially  known  or  sold  as 
gasoline.  In  the  fuel  and  fuel  additive 
registration  program,  the  gasoline  family 
includes  fuels  composed  of  at  least  50 
percent  clear  gasoline  by  volume.^^^  As 
a  result,  our  gasoline  standards  already 
apply  to  E16-50  ethanol  blends.  And 
yet,  such  fuels  currently  can  only  be 
used  in  FFVs.  Therefore,  in  addition  to 
seeking  comment  on  the  need  to  have 
El 6-50  blends  comply  with  the  gasoline 
sulfur,  benzene,  and  RVP  standards,  we 
also  seek  comment  on  the  means  of 
doing  so.  For  example,  can  and  should 
the  Agency  simply  treat  E16-50  as 
gasoline  under  our  regulations  and 
clarify  that  gasoline  means  any  fuel  that 
contains  50  percent  or  more  gasoline? 
Alternatively,  should  the  Agency  treat 
E16-50  as  an  alternative  fuel  used  in 
FFVs?  In  which  case  we  seek  comment 
on  whether  we  should  take  the  same 
approach  for  El 6-50  as  discussed  above 
for  E51-83  with  respect  to  sulfur, 
benzene,  RVP  standards,  and 
substantially  similar  requirements 
under  section  211(f). 

In  the  context  of  considering  whether 
and  how  to  apply  gasoline  standards 
and  requirements  to  E16-50  we  also 
seek  comment  on  whether  it  might  be  an 
appropriate  reading  of  our  regulatory 
and  statutory  authority  to  allow  El6  to 
E50  blends  to  have  higher  RVP  levels 
than  otherwise  required  by  our 
regulations  for  gasoline.  As  the  ethanol 
level  increases,  the  volatility  increase 
caused  by  blending  ethanol  with 
gasoline  begins  to  decline,  such  that  at 
E30  there  is  only  about  a  0.5-psi  RVP 
increase.  While  still  an  increase 
compared  to  the  standards  that  apply  to 
gasoline  other  than  E9-10,  it  is 
considerably  less  than  the  full  1-psi  RVP 
increase  that  results  at  ElO.  The 
evaporative  emission  increase  caused  by 
E30  would  then  be  less  than  for  ElO. 
Thus,  we  seek  comment  on  whether  it 
would  be  an  appropriate  reading  of  our 
regulatory  and  statutory  authority  to 
allow  higher  RVP  levels  for  such  blends, 
at  least  in  some  limited  situations  and 
time  frames  (e.g.,  using  existing 
regulatory  research  exemptions  for 
demonstration  programs)  where  new 
efforts  are  being  made  to  introduce  such 
blends  into  the  market.  We  further  seek 
comment  on  data  that  might  help 
quantify  both  the  evaporative  and 


3»*40CFR79.56(e)(l)(i). 


exhaust  emission  impacts  necessary  to 
support  any  such  action. 

E.  Proposed  Program  Flexibilities 

1.  Averaging-,  Banking,  and  Trading 
Program 

As  mentioned  in  Section  V.A.2.b,  we 
are  proposing  an  ABT  program  which 
reduces  the  cost  and  promotes  the 
feasibility  of  the  program  by  allowing 
refiners  and  importers  to  choose  the 
most  economical  compliance  strategy 
(investment  in  technology,  credits,  or 
both)  to  meet  the  proposed  Tier  3 
average  gasoline  sulfur  standard.  The 
program  allows  refiners  and  importers 
to  generate  standard  credits  for 
overcompliance  with  the  10-ppm  sulfur 
standard  beginning  in  2017.  These 
credits  could  be  generated  indefinitely 
and  banked  or  transferred  to  others  for 
compliance  with  the  average  sulfur 
standard.  Thfe  proposed  program  also 
permits  refiners  and  importers  to 
generate  early  credits  for 
overcompliance  with  today’s  30-ppm 
average  sulfur  standard  from  2014  to 
2016.  Early  credits  may  be  used  towards 
compliance  with  the  10-ppm  standard 
beginning  in  2017,  banked  for  use 
through  2019,  and/or  transferred  to 
other  refiners  or  importers  subject  to  the 
sulfur  standard. 

a.  Eligibility 

Under  the  ABT  program,  we  are 
proposing  that  U.S.  refiners  who 
produce  gasoline  by  processing  crude 
oil  and/or  intermediate  feedstocks 
through  refinery  processing  units  are 
eligible  to  generate  both  early  credits 
(2014-2016)  and  standard  credits  (2017 
and  later).  As  proposed,  importers  are 
also  eligible  to  generate  both  early  and 
standard  sulfur  credits  on  gasoline 
imported  into  the  United  States. 

We  are  proposing  that  sulfur  credits 
may  only  be  generated  for  gasoline  that 
is  subject  to  the  proposed  sulfur 
requirements  as  described  at  §  80.1603. 
This  excludes  gasoline  designated  for 
export.  It  also  excludes  California 
gasoline  (gasoline  produced  or  imported 
for  use  in  California)  but  includes 
gasoline  produced  by  California 
refineries  for  use  outside  the  state. 
Although  California  gasoline  is  not 
covered  by  our  proposed  sulfur 
program,  we  seek  comment  on  whether 
to  include  California  gasoline  in  the 
ongoing  ABT  program  under  Tier  3  (not 
the  early  credit  program).  The  result 
would  be  a  national  10-ppm  average 
gasoline  sulfur  standard.  This  approach 
could  provide  some  additional 
compliance  flexibility  to  refiners,  but  it 
would  also  require  reporting  of  batch 
data  to  EPA  for  California  gasoline. 


We  have  received  inquiries  whether 
fuel  ethanol  producers  or  blenders 
should  be  eligible  to  genemte  credits 
under  the  proposed  gasoline  sulfur 
program.  Denatured  fuel  ethanol 
currently  contains  around  9  ppm  sulfur 
on  average,  ranging  anywhere  from  2  to 
almost  30  ppm.^^^  While  certain  batches 
of  ethanol  could  theoretically  be  low 
enough  in  sulfur  to  generate  credits,  it 
is  our  desire  to  limit  credit  generation 
to  companies  required  to  comply  with 
the  proposed  Tier  3  sulfur  standards, 
i.e.,  refiners  and  importers.  Experience 
in  the  unleaded  gasoline  program 
suggests  widespread  abuse  and  fraud 
when  credits  have  been  allowed  to  be 
generated  or  sold  by  non-obligated 
parties.  Thus,  in  order  to  allow  ethanol 
producers  (or  blenders)  to  generate 
sulfur  credits  under  Tier  3,  they  would 
need  to  be  treated  as  refiners  and  subject 
to  our  batch  testing,,  reporting,  and 
recordkeeping  requirements  for  the 
finished  gasoline  they  produce.^'^e 
Currently,  downstream  blenders  are 
exempt  from  these  regulations  because 
the  certification  and  compliance  burden 
is  being  borne  by  the  upstream 
refiners. 397  Furthermore,  since  many 
refiners  currently  comply  with  our 
standards  taking  into  consideration  the 
fuel  property  changes  expected  as  a 
result  of  downstream  ethanol  blending, 
providing  ethanol  blenders  with  sulfur 
credit  would  result  in  double  counting 
the  effects  of  ethanol.  To  avoid  this,  we 
would  need  to  restructure  our  gasoline 
regulations  to  shift  the  point  of 
compliance  to  the  many  terminals  and 
bulk  plants  where  ethanol  is  blended 
and  finished  gasoline  is  produced 
instead  of  the  refinery  gate.  While 
possible,  this  would  significantly 
expand  the  amount  of  sampling,  testing, 
recordkeeping,  and  reporting  required  to 
demonstrate  compliance  with  our 
gasoline  standards.  It  would  also 
considerably  expand  the  amount  of 
sampling,  testing,  recordkeeping,  and 
reporting  required  of  ethanol  blenders. 
As  discussed  in  Section  V.C,  we  are 
proposing  a  cap  of  10  ppm  on  the  sulfur 
content  of  denatured  ftiel  ethanol  (DFE). 
Over  compliance  with  the  per-gallon 
cap  would  not  be  a  valid  basis  for  credit 
generation,  as  you  would  expect  that  in 
all  cases  the  DFE  would  be  below  the 


Report  on  Ethanol  Producers  Survey, 

Presented  at  the  California  Phase  3  Reformulated 
Gasoline  Regulation  Workshop,  June  15,  2000,  Carl 
Reeder,  Archer  Daniels  Midland. 

396  40  CFR  80.330,  80.335,  80.365,  and  80.370. 

397  Under  the  proposed  Tier  3  program,  as 
explained  in  Section  V.C,  we  are  requiring  fuel 
ethanol  producers  to  comply  with  the  10-ppm 
standard.Jlowever,  for  the  reasons  discussed  above, 
we  stilt  do  not  believe  it  is  appropriate  to  allow 
them  to  generate  sulfur  credits  under  the  proposed 
ABT  program. 
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cap.  To  allow  credit  generation,  we 
would  need  to  propose  an  additional 
annual  average  sulfur  standard  for  DFE 
at  some  level  below  10  ppm,  and  allow 
credits  to  be  generated  for  over 
compliance  with  that  standard. 
Accordingly,  we  do  not  believe  it  is 
appropriate  to  allow  ethanol  producers 
or  blenders  to  generate  sulfur  credits 
under  the  proposed  gasoline  sulfur 
program. 

b.  Standard  Credit  Generation 

Under  the  Tier  3  ABT  program,  we  are 
proposing  standard  credit  generation 
provisions  similar  to  those  offered 
under  Tier  2  as  well  as  the  MSAT2 
gasoline  benzene  program.  We  are 
proposing  an  ongoing  sulfur  credit 
program  that  would  allow  refiners  and 
importers  to  average  within  and  across 
companies  to  meet  the  new  10-ppm 
average  sulfur  standard  in  the  most  cost- 
effective  manner  possible.  Refiners  and 
importers  could  generate  standard 
credits  for  overcomplying  with  the  10- 
ppm  standard  on  a  volume-weighted 
annual  average  basis  beginning  January 
1,  2017.  Standard  credit  generation 
periods  would  be  12  months  long  and 
synchronized  with  compliance 
demonstration  periods. 

We  are  proposing  that  small  refiners 
and  small  volume  refineries  could 
generate  standard  credits  beginning 
with  the  start  of  their  program  on 
January  1,  2020.  Eligible  small  refining 
entities  could  also  generate  standard 
credits  for  over  compliance  with  the  10- 
ppm  standard  from  January  1,  2017 
through  December  31,  2019  by 
voluntarily  opting  in  to  the  Tier  3  sulfur 
program  during  a  time  period  when  it 
would  otherwise  not  apply.  Regardless 
of  whether  they  were  generated  early  or 
not,  all  standard  credits  generated  by 
small  refiners  and  small  volume 
refineries  would  be  subject  to  the  credit 
life  provisions  described  in  Section 
V.E.l.d.  For  a  summary  of  the  small 
refiner  and  small  volume  refinery  ABT 
provisions,  refer  to  Section  V.E.l.f. 

c.  Early  Credit  Generation 

To  encourage  early  gasoline 
desulfurization  and  give  the  refining 
industry  flexibility  to  stagger  their 
investments  over  time,  we  are  proposing 
that  refiners  and  importers  could  also 
generate  early  credits  for  overcomplying 
with  today’s  30-ppm  gasoline  sulfur 
standard  on  a  volume-weighted  annual 
average  basis  from  January  1,  2014 
through  December  31,  2016.  Und^  the 
ABT  program,  we  are  proposing  that 
refiners  and  importers  would  not  need 
to  establish  a  gasoline  sulfur  baseline  or 
meet  a  trigger  point  in  order  to  generate 
early  credits.  They  would  simply  need 


to  demonstrate  that  their  average  U.S. 
gasoline  sulfur  levels  are  below  today’s 
30-ppm  Tier  2  standard  during  the  early 
credit  generation  period.  We  believe  this 
simple  early  credit  approach  is  possible 
because  U.S.  gasoline  is  currently 
averaging  around  30  ppm  today  based 
on  compliance  data.  Since  during  the 
proposed  early  credit  generation  period 
refiners  and  importers  would  need  to 
continue  to  comply  with  the  existing 
Tier  2  sulfur  standards,  absent  Tier  3, 
they  would  need  to  maintain  this  level 
of  performance  on  an  industry  average 
basis.  Accordingly,  any  additional 
gasoline  suffur  reductions  beyond  30 
ppm  could  thus  be  attributed  to  the 
proposed  Tier  3  program. 

Refiners  and  importers  supplying 
gasoline  containing  less  than  30  ppm 
sulfur  from  January  1,  2014  tljrough 
December  31,  2016  could  choose  from 
generating  either  standard  credits  under 
the  existing  Tier  2  program  or  early 
credits  under  the  proposed  Tier  3 
program,  but  not  both  (at  least  not  for 
the  same  volume  of  gasoline).  Sulfur 
credits  would  be  generated  on  an  annual 
average  basis.  Refiners  and  importers 
could  make  the  decision  at  the  end  of 
the  year  whether  credits  generated  in 
2014,  2015  or  2016  would  be  more 
valuable  used/traded  to  comply  with  the 
Tier  2  program  or  banked  for  the  Tier  3 
program.  Some  year-end  credits  could 
be  designated  as  Tier  2  and  some 
designated  as  Tier  3  provided  the  same 
volume  of  gasoline  was  only  used  to 
generate  one  type  of  credit.  We  believe 
that  the  proposed  early  credit  program 
structure  is  the  simplest  approach  to 
giving  refiners  and  importers  incentive 
for  doing  more  sulfur  control  earlier 
than  required  and  providing  additional 
lead  time  to  meet  the  Tier  3  annual 
average  standard.  We  seek  comments  on 
alternative  ways  to  structure  the  early 
credit  program  to  help  ease  the 
transition  from  Tier  2  to  Tier  3. 

Under  past  fuel  programs  (e.g., 
MSAT2),  we  precluded  importers  from 
generating  early  credits  under  the 
premise  that  they  did  not  need 
additional  lead  time  to  comply  with  our 
fuel  standards  because,  most  likely,  they 
would  not  be  investing  in  new  refining 
technologies.  We  also  thought  it  would 
be  difficult  for  them  to  establish 
representative  baselines  from  which 
early  credits  could  be  generated.  Since 
we  are  not  proposing  early  credit 
baselines  under  Tier  3,  as  discus.sed 
above,  we  are  proposing  to  allow 
importers  to  generate  early  credits  for 
sending  over-compliant  gasoline  to  the 
United  States  prior  to  the  start  of  the 
program,  but  seek  comment  on  the 
appropriateness  of  doing  so. 


d.  Credit  Life  Provisions 

Under  the  Tier  3  ABT  program,  we  are 
proposing  that  early  credits  must  be 
used  towards  compliance  withiq  three 
years  from  the  start  of  the  program: 
otherwise  they  would  expire  and 
become  invalid.  In  other  words,  early 
credits  must  be  applied  towards  the 
2017,  2018  or  2019  compliance  years. 
After  February  29,  2020,  all  early  credits 
would  expire  and  become  invalid.  The 
proposed  three-year  early  credit  life 
provision  would  offer  considerable 
flexibility  to  refiners  phasing  in  Tier  3 
gasoline  sulfur  controls  while  still 
placing  a  2020  end  date  at  which  point 
the  intended  sulfur  program  is  fully 
implemented  and  enforceable.  It  would 
provide  a  date  certain  by  when  auto 
manufacturers  could  have  confidence 
for  the  design  of  their  vehicles  that  all 
vehicles  in-use  are  running  on  10  ppm 
average  fuel.  Otherwise,  it  is  possible 
that  the  greater  ease  of  generating  early 
credits  relative  to  30  ppm  sulfur  (as 
opposed  to  10  ppm  in  2017  and  beyond) 
could  allow  higher  sulfur  levels  to 
continue  well  beyond  2019.  Refiners 
that  are  able  to  generate  early  credits 
may  choose  to  hold  onto  them  for  later 
use,  rather  than  trade  them  to  other 
refiners  who  may  need  them  sooner. 

The  proposed  three-year  early  credit  life 
provision  would  also  be  consistent  with 
the  duration  of  the  small  volume 
refinery  provisions  described  below.  We 
seek  comment  on  the  lifetime  of  early 
credits  and  the  implications  on  in-use 
sulfur  levels  beyond  2019  should  we 
allow  them  to  have  a  longer  credit  life. 

We  are  proposing  that  standard 
credits  must  be  used  within  five  years 
from  the  year  they  were  generated 
(regardless  of  when/if  they  are  traded); 
otherwise  they  would  expire  and 
become  invalid.  For  example,  standard 
credits  generated  in  2017  could  be 
applied  towards  2018-2022  compliance, 
as  well  as  2017  compliance.  After 
February  28,  2023,  standard  credits 
generated  in  2017  would  expire  and 
become  invalid.  Similarly,  standard 
credits  generated  in  2018  could  be 
applied  towards  2019-2023  compliance, 
as  well  as  2018  compliance.  After 
February  29,  2024,  standard  credits 
generated  in  2018  would  expire,  and  so 
on  and  so  forth. 

We  believe  the  five-year  standard 
credit  life  provision,  when  final,  would 
give  refiners  and  importers  sufficient 
time  to  use  credits  generated  in  previous 
years  while  still  placing  limitations  on 
credit  life  that  would  help  with 
enforcement.  Five  years  is  consistent 
with  the  proposed  recordkeeping  and 
reporting  requirements  (described  in 
more  detail  in  Section  V.F.l)  as  well  as 
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the  current  Tier  2  and  MSAT2  standard 
credit  life  provisions. 

e.  Credit  Trading  Provisions 

It  is  possible  that  sulfur  credits  could 
be  generated  by  one  party,  subsequently 
transferred  or  used  in  good  faith  by 
another,  and  later  found  to  have  been 
calculated  or  created  improperly  or 
otherwise  determined  to  be  invalid.  If 
this  occurs,  as  in  p^ist  fuel  programs,  we 
are  proposing  th^l  both  the  seller  and 
purchaser  would  have  to  adjust  their 
sulfur  calculations  to  reflect  the  proper 
credits  and  either  party  (or  both)  could 
be  determined  to  be  in  violation  of  the 
standards  and  other  requirements  if  the 
adjusted  calculations  demonstrate 
noncompliance  with  the  10-ppm 
standard. 

Under  the  proposed  Tier  3  ABT 
program,  sulfur  credits  must  be 
transferred  directly  from  the  refiner  or 
importer  generating  them  to  the  party 
using  them  for  compliance  purposes. 
This  ensures  that  the  parties  purchasing 
them  are  better  able  to  assess  the 
likelihood  that  the  credits  are  valid.  An 
exception  exists  where  a  credit 
generator  transfers  credits  to  a  refiner  or 
importer  who  inadvertently  cannot  use 
all  the  credits.  In  this  case,  the  credits 
could  be  transferred  a  second  time  to 
another  refiner  or  importer.  After  the 
second  trade,  the  credits  must  be  used 
or  they  would  be  terminated.  Allowing 
a  maximum  of  two  trades  is  consistent 
with  other  recent  fuel  programs  and  we 
believe  it  is  sufficiently  flexible  while 
still  preserving  adequate  means  for 
enforcement.  Nonetheless,  we  seek 
comment  on  the  need  for  allowing  more 
than  two  trades  for  sulfur  credits  under 
the  proposed  Tier  3  program. 

There  are  currently  no  prohibitions 
against  brokers  facilitating  the  transfer 
of  credits  from  one  party  to  another. 

Any  person  can  act  as  a  credit  broker, 
regardless  of  whether  such  person  is  a 
refiner  or  importer,  as  long  as  the  title 
to  the  credits  is  transferred  directly  from 
the  generating  refiner  or  importer  to  the 
using  refiner  or  importer.  This 
prohibition  on  outside  parties  taking 
ownership  of  credits  was  promulgated 
in  response  to  problems  encountered 
during  the  unleaded  ga.soline  program 
and  has  since  appeared  in  subsequent 
fuels  rulemakings.  Maintaining  this 
prohibition  would  allow  for  maximum 
program  enforceability  and  consistency 
with  all  of  our  other  ABT  programs  for 
mobile  sources  and  their  fuels. 
Nonetheless,  we  seek  comment  on  the 
need  for  this  restriction  under  the 
proposed  Tier  3  program. 


f.  Summary  of  ABT  Provisions  for  Small 
Refiners  and  Small  Volume  Refineries 

We  are  proposing  that  small  refiners 
and  small  volume  refineries  would  have 
an  additional  three  years  to  comply  with 
the  10-ppm  annual  average  standard,  or 
until  January  1,  2020.  This  is  the 
primary  form  of  relief  offered  to  small 
refining  entities  under  the  proposed 
Tier  3  gasoline  sulfur  program.  The 
proposed  credit  provisions  are  similar  to 
those  offered  to  non-small  refiners. 
Eligible  small  refiners  and  small  volume 
refineries  would  be  able  to  generate 
early  credits  for  overcomplying  with  the 
30-ppm  Tier  2  standard  from'January  1, 
2014  through  December  31,  2016.  Like 
non-.small  refiners,  they  would  need  to 
rnake  the  decision  whether  these  credits 
would  be  more  valuable  under  the  Tier 

2  program  or  the  proposed  Tier  3 
program.  While  early  credits  could  help 
postpone  investments  by  up  to  three 
years,  they  could  not  be  used  by  .small 
refiners  or  small  refineries  to  postpone 
sulfur  investments  beyond  their  January 

1,  2020  start  date.  However,  early 
credits  generated  by  small  entities  from 
2014-2016  could  be  traded/sold  to  non¬ 
small  refiners  subject  to  the  January  1, 
2017  standard  and  the  credit  revenues 
coujd  be  used  to  help  offset  their  Tier 

3  investments. 

As  explained  above,  small  refiners 
and  small  volume  refineries  could 
generate  standard  credits  relative  to  the 
10-ppm  standard  beginning  with  the 
start  of  their  program  on  January  1 , 

2020.  Eligible  small  refining  entities 
could  also  generate  standard  credits  for 
over  compliance  with  the  10-ppm 
standard  from  January  1,  2017  through 
December  31,  2019  by  voluntarily 
opting  in  to  the  Tier  3  sulfur  program 
earlier  than  required.  Regulatory 
flexibility  provisions  offered  to  small 
refiners  and  small  volume  refineries  are 
described  in  more  detail  below. 

2.  Regulatory  Flexibility  Provisions 

a.  Small  Busine.ss  Regulatory  Flexibility 
Provisions 

As  in  previous  fuel  rulemakings,  our 
justification  for  including  provisions 
specific  to  small  businesses  is  that  these 
entities  generally  have  a  greater  degree 
of  difficulty  in  complying  with  the 
.standards  compared  to  other  entities. 

In  developing  the  proposed  Tier  3 
gasoline  sulfur  program,  we  evaluated 
the  environmental  need  as  well  as  the 
technical  and  financial  ability  of 
refiners  and  others  in  the  fuel  industry 
to  meet  the  sulfur  standards  as 
expeditiously  as  possible.  We  believe  it 
is  feasible  and  necessary  for  the  vast 
majority  of  the  program  to  be 
implemented  in  the  established  time 


frame  to  achieve  the  air  quality  benefits 
as  soon  as  possible.  Based  on 
information  available  from  small 
refiners  and  others,  we  believe  that 
entities  classified  as  small  generally  face 
unique  circumstances  with  regard  to 
compliance  with  environmental 
programs,  compared  to  larger  entities. 
Thus,  as  discussed  below,  we  are 
proposing  several  regulatory  flexibility 
provisions  for  small  entities  in  the  fuels 
industry  to  reduce  the  burden  that  our 
proposed  program  could  have  on  them. 

Small  entities  generally  lack  the 
resources  that  are  available  to  larger 
companies,  including  those  large 
companies  that  own  small-capacity 
refineries,  to  raise  capital  for  investing 
in  a  new  regulatory  program,  such  as 
shifting  of  internal  funds,  securing  of 
financing,  or  selling  of  assets.  Small 
entities  are  also  likely  to  have  more 
difficulty  in  competing  for  any  needed 
engineering  and  construction  re.sources. 
As  such,  we  are  proposing  provisions 
that  would  provide  assistance  for  small 
entities  in  meeting  the  proposed  Tier  3 
standards.  This  proposed  approach 
would  allow  the  overall  program  to 
begin  as  early  as  possible:  achieving  the 
air  quality  benefits  of  the  program  as 
soon  as  possible,  while  helping  to 
ensure  that  small  entities  have  adequate 
time  to  rai.se  capital  for  new  fuel 
desulfurization  equipment  or  to  make 
any  other  needed  changes.  We  believe 
that  small  business  regulatory 
flexibilities  could  provide  these  entities 
with  additional  help  and/or  time  to 
accumulate  capital  internally  or  to 
secure  capital  financing  from  lenders, 
and  could  spread  out  the  availability  of 
any  needed  engineering  and 
construction  re.sources. 

i.  Delayed  Standards  for  Small  Refiners 

As  explained  in  Sections  V.A.l.c  and 
V.E.l.f,  we  are  proposing  an  option  that 
would  allow  small  refiners  to  postpone 
compliance  with  the  Tier  3  program  for 
up  to  three  years.  This  delayed 
compliance  schedule  for  small  refiners 
is  not  intended  as  an  opportunity  for 
those  refiners  to  greatly  expand  their 
production  of  >10  ppm  sulfur  gasoline, 
but  rather  would  help  small  refiners 
with  compliance  with  the  program. 
Since  the  compliance  costs  for  their 
competitors  would  rise  during  these 
three  years  and  since  their  gasoline 
would  be  sold  into  the  same  fungible 
market,  this  delay  would  not  only 
provide  them  more  lead  time,  but  also 
financial  support  towards  later 
compliance.  Small  refiners  choosing 
this  option  would  have  from  January  1, 
2017  tlnough  December  31,  2019  to 
continue  production  of  gasoline  with  an 
average  sulfur  level  of  30  ppm  (per  the 
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Tier  2  gasoline  sulfur  program). 
Compliance  with  the  10-ppm  sulfur 
standard  would  begin  on  January  1, 

2020.  Any  small  refiner  choosing  this 
option  would  be  allowed  to  continue 
using  Tier  2  gasoline  sulfur  credits 
through  December  31,  2019  to  meet 
their  refinery  average  30-ppm  sulfur 
standard  (however,  these  credits  may 
not  be  used  for  compliance  with  the 
proposed  Tier  3  10-ppm  average  sulfur 
standard). 

ii.  Refinery  Gate  and  Downstream  Caps 

During  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
Panel  process,  small  refiners  raised  the 
concern  that  a  refinery  gate  cap  of  20 
ppm  could  cause  problems  during  a 
refinery  turnaround  or  an  upset  because 
a  cap  of  this  level  could  result  in  a 
refiner  not  being  able  to  produce 
saleable  gasoline.  The  Panel  likewise 
had  concerns  that  a  downstream  cap  of 
25  ppm  may  cause  problems  for  small 
downstream  entities  such  as  transmix 
processors  because,  as  they  noted  in 
their  comments  during  the  Panel 
process,  transmix  processors  may  not  be 
able  to  reprocess  finished  gasoline  down 
to  this  level.  Thus,  the  Panel 
recommended  that  EPA  assess  and 
request  comment  on  retaining  the 
current  Tier  2  refinery  gate  and 
downstream  caps  of  80  and  95  ppm, 
respectively,  to  help  provide  maximum 
flexibility  and  avoid  system  upsets  for 
the  entire  refining  and  distribution 
system.  Further,  the  Small  Business 
Administration  (SBA)  and  Office  of 
Management  and  Budget  (OMB)  Panel 
members  recommended  that  EPA 
propose  retaining  the  80-ppm  and  95- 
ppm  caps.  The  Panel  also  recommended 
that,  if  EPA  were  to  propose  caps  lower 
than  80  and  95  ppm,  the  Agency  request 
comment  on  additional  refinery  gate 
and  down.streani  caps  that  are  above  20/ 
25  ppm  but  below  80/95  ppm. 

As  discussed  in  Section  XI. C,  we  are 
proposing  to  either  maintain  the  current 
80/95  ppm  caps  or  to  lower  them  to  50/ 
65  ppm.  Should  we  lower  the  caps  to 
50/65  ppm,  given  the  stringency  of  the 
10-ppm  average  standard,  we  anticipate 
that  they  vuould  provide  the  same  level 
of  flexibility  for  refiners,  pipelines, 
terminals,  transmix  processors,  and 
gasoline  additive  manufacturers  as  the 
current  80/95  ppm  caps.  Should  we 
lower  the  caps  to  50/65,  we  are 
proposing  to  allow  the  current  Tier  2  80- 
ppm  refinery  gate  cap  to  remain  in  place 
through  December  31,  2019.  Compliance 
with  the  50-ppm  refinery  gate  cap 
would  begin  on  January  1,  2020,  when 
the  10-ppm  average  sulfur  standard  is 
required  for  all  refiners.  Similarly,  we 
are  proposing  to  allow  the  Tier  2  95- 


ppm  downstream  cap  to  remain  in  effect 
through  February  29,  2020.  Compliance 
with  the  65-ppm  downstream  cap 
would  begin  on  March  1,  2020.  For 
more  information  on  the  proposed  cap 
provisions,  refer  to  Section  V.A.3. 

iii.  Credit-Related  Flexibilities 

As  described  above  in  Section  V.E.l, 
we  are  proposing  an  ABT  program. 
Refiners  and  importers  would  be  able  to 
generate  early  sulfur  credits  from 
January  1,  2014  through  December  31, 
2016  relative  to  the  current  30-ppm  Tier 
2  average  sulfur  standard  (i.e.,  credits 
may  be  generated  for  any  reductions 
below  30  ppm  prior  to  the  start  of  the 
general  Tier  3  program).  Beginning 
January  1,  2017  standard  credits  may  be 
generated  for  overcompliance  with  the 
propo.sed  10-ppm  Tier  3  sulfur  standard. 
In  addition,  small  refiners  and  small 
volume  refineries  would  be  able  to 
generate  standard  credits  from  January 
1,  2017  through  December  31,  2019  for 
reductions  below  10  ppm  prior  to  their 
proposed  program  start  date  of  January 
1,  2020. 

During  the  SBREFA  Panel  process, 
one  Small  Entity  Representative  (SER) 
commented  that  importers  should  be 
allowed  to  participate  in  the  credit 
program.  In  previous  EPA  fuel 
programs,  importers  have  generally  been 
treated  as  refiners,  except  for  the 
purpo.ses  of  early  credit  generation. 
Refiners  have  historically  been  required 
to  establish  a  baseline  in  order  to 
generate  early  credits.  Importers 
generally  do  not  have  a  specific  baseline 
^  or  amount  of  fuel  that  they  import  in  a 
given  year,  so  participation  in  the  early 
credit  market  would  not  have  been 
feasible  under  those  programs. 

However,  under  the  proposed  Tier  3 
sulfur  program,  refiners  and  importers 
are  not  required  to  establish  baselines; 
the  existing  30-ppm  Tier  2  standard 
serves  as  tbe  “baseline.”  Therefore,  as 
discussed  above  in  Section  V.E.l.c,  we 
are  proposing  to  allow  importers  to 
participate  in  the  early  credit  program 
as  well  as  the  ongoing  standard  credit 
program. 

iv.  Gasoline  Additive  Manufacturers 

During  the  SBREFA  Panel  process, 
some  gasoline  additive  manufacturing 
SERs  raised  the  concern  that  they  would 
have  difficulty  meeting  a  25-ppm  per- 
gallon  sulfur  cap,  and  the  Panel 
recommended  that  EPA  request 
comment  on  whether  or  not  gasoline 
additives  should  be  allowed  to  remain 
at  levels  above  25  ppm  sulfur,  and  on 
potential  methods  for  ensuring  that  bulk 
additives  do  not  increase  the  sulfur 
level  of  the  resultant  fuel  blend. 
However,  as  discussed  above  and  in 


Section  V.A.3,  we  are  proposing  to 
either  retain  the  current  80/95  ppm  caps 
or  only  go  to  50/65  ppm.  Both  of  these 
options  would  have  the  same  15-ppm 
differential  between  the  refinery  gate 
and  downstream  caps,  thus  we  are  not 
proposing  any  additional  provisions  for 
gasoline  additives  beyond  what  already 
exists  under  the  current  Tier  2  program. 

b.  Small  Volume  Refinery  Provisions 
During  the  development  of  this 
proposal  and  throughout  the  SBREFA 
process,  it  became  evident  that  some 
refineries  may  experience  higher 
compliance  costs  on  a  per-gallon  basis 
than  other  refineries,  and  in  some  ca.ses 
considerably  higher.  It  also  became 
apparent  that  in  many  of  these  cases  it 
was  not  necessarily  a  refinery  owned  by 
a  refiner/company  that  would  meet  the 
SBA  definition  of  a  small  business 
(however,  these  refineries  tend  to  be 
small  volume  refineries).  In  an 
oversupplied  gasoline  market,  the.se 
refineries  may  have  difficulty  justifying 
capital  investments  to  comply  with  the 
proposed  sulfur  .standard.  In  recognition 
of  this  concern  under  the  RFS  program, 
Congre.ss  granted  all  small  refineries 
with  a  crude  oil  throughput  of  less  than 
or  equal  to  75,000  barrels  per  calendar 
day  (bpcd)  additional  time  to  comply. 

As  such,  we  are  also  proposing  delayed 
Tier  3  sulfur  standards  for  approved 
small  volume  refineries.  Overall,  we 
believe  that  these  small  refineries  are 
disproportionally  impacted  when  it 
comes  to  their  cost  of  compliance  and 
ability  to  rationalize  the  investment 
costs  in  today’s  gasoline  market.  Giving 
these  refineries  additional  lead  time 
would  allow  them  more  time  to  invest 
in  desulfurization  technology,  take 
advantage  of  advancements  in 
technology,  develop  confidence  in  a 
Tier  3  credit  market  as  a  means  of 
compliance,  and  avoid  competition  for 
capital,  engineering,  and  construction 
resources  with  the  larger  refineries.  We 
are  proposing  that  approved  small 
volume  refineries  would  receive  a  three- 
year  delay  (January  1,  2017  through 
December  31,  2019)  in  meeting  the  10- 
ppm  average  ga.soline  sulfur  standard, 
similar  to  the  small  refiner  delay.  Credit 
generation  opportunities  for  approved 
small  volume  refineries  would  be 
identical  to  those  propo.sed  for  small 
refiners  as  de.scribed  in  Section  V.E.l. f. 

A  refiner  would  need  to  apply  and  be 
approved  for  small  volume  refinery 
status.  We  are  proposing  a  small  volume 
refinery  net  crude  throughput  of  less 
than  or  equal  to  75,000  bpcd,  and  we 
reque.st  comment  on  whether  or  not  a 
different  crude  throughput  would  be 
more  appropriate.  To  determine  , 
compliance  with  this  threshold,  we 
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propose  to  base  the  crude  throughput  on 
the  highest  crude  throughput  for  either 
the  2010  or  2011  calendar  years. 

3.  Provisions  for  Refiners  Facing 
Hardship  Situations 

As  in  previous  fuel  programs,  we  are 
proposing  hardship  provisions  to 
accommodate  a  refiner’s  inability  to 
comply  with  the  proposed  standard  at 
the  start  of  the  Tier  3  program,  and  to 
deal  with  unforeseen  circumstances  that 
may  occur  at  any  point  during  the 
program.  These  provisions  would  be 
available  to  all  refiners,  small  and  non- 
smal.l,  though  relief  would  be  granted  on 
a  case-by-case  basis  following  a  showing 
of  certain  requirements;  primarily  that 
compliance  through  the  use  of  credits 
was  not  feasible.  We  are  proposing  that 
any  hardship  waiver  would  not  be  a 
total  waiver  of  compliance;  rather,  a 
hardship  waiver  would  be  short-term 
relief  that  would  allow  a  refiner  facing 
a  hardship  situation  to,  for  example, 
receive  additional  time  to  comply.  EPA 
would  determine  appropriate  hardship 
relief  based  on  the  nature  and  degree  of 
the  hardship,  as  presented  by  the  refiner 
in  their  hardship  application,  and  on 
our  assessment  of  the  credit  market. 

In  addition  to  the  unforeseen 
circumstances  and  extreme  hardship 
circumstances  waivers  being  proposed 
today  and  discussed  in  more  detail 
below,  the  Panel  also  recommended  that 
EPA  request  comment  on  the  concept  of 
long-term  cap  relief  should  we  lower  the 
sulfur  caps  below  the  current  80/95- 
ppm  level  if  the  circumstances  both 
warrant  it  and  can  be  structured  in  a 
way  to  allow  for  it.  Such  a  provision 
may -require  segregation  of  their  fuel 
through  to  the  retail  station  in  order  for 
it  not  to  preclude  enforcement  on  the 
gasoline  supplied  by  other  refiners 
serving  the  area.  Therefore,  in  providing 
comment  on  such  a  hardship  provision, 
please  also  comment  on  potential 
compliance  and  enforcement 
mechanisms  to  account  for  such  longer- 
term  relief,  e.g.,  fuel  segregation, 
tracking,  reporting  and  recordkeeping, 
etc. 

a.  Temporary  Waivers  Based  on 
Unforeseen  Circumstances 

We  are  proposing  a  provision  which, 
at  our  discretion,  would  permit  any 
refiner  to  seek  a  temporary  waiver  from 
the  Tier  3  sulfur  standards  under  certain 
rare  circumstances.  This  waiver 
provision  is  similar  to  provisions  in 
existing  fuel  regulations.  It  is  intended 
to  provide  refiners  relief  in 
unanticipated  circumstances — such  as  a 
refinery  fire  or  a  natural  disaster  (i.e., 
force  majeure) — that  cannot  be 
reasonably  foreseen  now  or  in  the  near 


future.  Under  this  provision,  a  refiner 
could  seek  a  hardship  waiver  for  relief 
if  it  could  demonstrate  that  the 
magnitude  of  the  impact  was  so  severe 
as  to  require  such  an  extension.  We  are 
proposing  that  the  refiner  would  be 
required  to  show  that:  (1)  The  waiver 
would  he  in  the  public  interest;  (2)  the 
nonconformity  was  unavoidable;  (3)  it 
would  meet  the  proposed  Tier  3 
standards  as  expeditiously  as  possible; 

(4)  it  would  make  up  the  air  quality 
detriment  associated  with  the 
nonconforming  gasoline,  where 
practicable;  and  (5)  it  would  pay  to  the 
U.S.  Treasury  an  amount  equal  to  the 
economic  benefit  of  the  nonconformity 
less  the  amount  expended  to  make  up 
the  air  quality  detriment.  These 
conditions  are  similar  to  those  in 
previous  fuels  regulations,  and  are 
necessary  and  appropriate  to  ensure  that 
any  waivers  granted  would  be  limited  in 
scope. 

As  discussed,  such  a  request  would  be 
based  on  the  refiner’s  inability  to 
produce  compliant  gasoline  at  the 
affected  facility  due  to  extreme  and 
unusual  circumstances  outside  the 
refiner’s  control  that  could  not  have 
been  avoided  through  the  exercise  of 
due  diligence.  The  hardship  request 
would  also  need  to  show  that  other 
avenues  for  mitigating  the  problem, 
such  as  the  purchase  of  credits  toward 
compliance  under  the  proposed  credit 
provisions,  had  been  pursued  and  yet 
were  insufficient  or  unavailable.  In  light 
of  the  proposed  flexibilities  including 
the  ABT  program,  we  expect  that  the 
need  for  such  requests  would  be  rare. 

b.  Temporary  Waivers  Based  on  Extreme 
Hardship  Circumstances 

In  addition  to  the  provision  for  short¬ 
term  relief  in  extreme  unforeseen 
circumstances,  we  are  also  proposing  a 
hardship  provision  where  a  refiner 
could  receive  a  hardship  waiver  based 
on  severe  economic  or  physical  lead 
time  limitations  of  the  refinery  to 
comply  with  the  Tier  3  standards  at  the 
start  of  the  program.  A  refiner  seeking 
such  hardship  relief  under  this 
proposed  rule  would  have  to 
demonstrate  that  these  criteria  were 
met.  In  addition  to  showing  that 
unusual  circumstances  exist  that  impose 
extreme  hardship  in  meeting  the 
proposed  standards,  the  refiner  would 
have  to  show  that:  (1)  It  has  ihade  best 
efforts  to  comply,  including  through  the 
purchase  of  credits;  (2)  the  relief  granted 
under  this  provision  would  be  in  the 
public  interest;  (3)  the  environmental 
impact  would  be  acceptable;  and  (4)  it 
has  active  plans  to  meet  the 
requirements  as  expeditiously  as 
possible.  We  expect  that  hardship  relief 


requests  under  this  provision  would 
mostly  be  applicable  at  the  beginning  of 
the  Tier  3  program,  when  refiners  are 
making  their  investments  to  comply.  If 
hardship  relief  under  these 
circumstances  was  approved,  we  would 
expect  to  impose  appropriate  conditions 
to  ensure  that  the  refiner  was  making 
best  efforts  to  achieve  compliance 
offsetting  any  loss  of  emission  control 
from  the  program.  We  believe  that 
providing  short-term  relief  to  those 
refiners  that  need  additional  time  due  to 
hardship  circumstances  would  help  to 
facilitate  the  adoption  of  the  overall  Tier 
3  program  for  the  majority  of  the 
industry.  However,  we  do  not  intend  for 
hardship  waiver  provisions  to 
encourage  refiners  to  delay  planning 
and  investments  they  would  otherwise 
make.  Again,  because  of  the  flexibilities 
of  the  proposed  overall  program,  we 
expect  that  the  need  for  additional  relief 
would  be  rare. 

F.  Compliance  Provisions 

For  the  most  part,  the  proposed  Tier 
3  sulfur  standards  simply  reflect  a 
lowering  of  the  current  Tier  2  sulfur 
standards.  Thus,  we  are  proposing  to 
retain  most  of  the  same  compliance 
provisions  as  the  current  Tier  2 
program,  with  exceptions  as  noted. 
However,  we  are  also  proposing  and 
seeking  comment  on  several  fuel 
program  regulatory  streamlining 
measures,  including  a  broader  program 
redesign  to  streamline  the  reformulated 
gasoline  and  anti-dumping 
regulations. 3^8  Some  of  these 
,  streamlining  measures,  if  adopted,  may 
also  impact  the  Tier  3  sulfur  compliance 
provisions  proposed  below.  FF 

1.  Registration,  Reporting,  and 
Recordkeeping  Requirements 

Registration,  recordkeeping,  and 
reporting  are  necessary  to  track 
compliance  with  the  "Tier  3  standards 
and  the  ABT  program.  This  section 
describes  the  proposed  compliance 
provisions  of  today’s  program. 

a.  Registration  Requirements 

We  are  proposing  that  refiners, 
importers,  and  anyone  acting  as  a 
refiner  (e.g.,  a  terminal  with  blending  or 
other  refining  operations)  who  expects 
to  produce  or  import  gasoline  would  be 
required  to  register  each  of  its  facilities 
with  EPA  by  June  1,  2016,  or  six  months 
prior  to  producing  gasoline  meeting  the 
Tier  3  standards  and/or  participating  in 
the  credit  program.  After  the  program 
begins  on  January  1,  2017,  any  non- 


398  poi-  more  information  on  Part  80  regulatory 
streamlining  options,  refer  to  Section  VI. 
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registered  parties  must  register  at  least 
three  months  prior  to  producing 
gasoline  or  participating  in  the  credit 
market  under  the  Tier  3  program.  Most 
refiners,  importers,  and  ethanol 
producers  are  currently  registered  with 
EPA  under  other  40  CFR  part  80  fuels 
programs.  We  are  proposing  that  those 
who  are  already  registered  would  not 
have  to  register  again. 

For  registration,  we  are  proposing  to 
use  the  same  basic  forms  that  previous 
fuels  programs  have  used.  These  forms 
are  well  known  in  the  regulated 
community  and  are  simple  to  fill  out. 
Upon  receipt  of  a  completed  registration 
form,  EPA  would  issue  a  unique  4-digit 
company  identification  number  and  a 
unique  5-digit  facility  identification 
number.  As  with  existing  fuels 
programs,  these  numbers  would  be 
required  for  all  reports  sent  to  EPA  and 
for  PTDs. 

Registrations  would  not  expire  and 
would  not  have  to  be  renewed:  however, 
we  are  proposing  that  registered  parties 
would  be  responsible  for  notifying  us  of 
any  change  to  their  company  or  facility 
information. 

An  entity’s  registration  must  include 
a  corporate  name  and  address 
(including  the  name,  telephone  number, 
and  email  address  of  a  corporate 
contact);  and,  for  each  facility  operated 
by  the  entity: 

•  Type  of  facility  (e.g.,  refinery, 
import  facility,  pipeline,  terminal, 
transmix  facility,  etc.) 

•  Facility  name. 

•  Physical  location. 

•  Contact  name,  telephone  number, 
and  email  address. 

b.  Reporting  Requirements 

We  are  proposing  to  require  refiners 
and  importers  to  submit  annual  reports 
demonstrating  their  compliance  with 
the  Tier  3  standards  and  on  the 
generation,  use,  and  transfer  of  sulfur 
credits  at  each  of  its  refineries  or  import 
facilities.  Similar  to  our  other  sulfur 
programs,  we  are  also  proposing  to 
require  refiners  and  importers  to  submit 
data  on  individual  batches  of  gasoline 
(including  batch  volume  and  sulfur 
content).  Based  on  our  experience  with 
existing  gasoline  and  sulfur-based 
programs,  we  believe  that  requiring 
annual  reports  and  individual  sulfur 
batch  data  would  provide  an  effective 
means  of  monitoring  compliance  with 
the  standards  and  the  credit  program. 

We  are  proposing  that  manufacturers 
of  DFE  and  other  oxygenates  would  be 
required  to  submit  an  annual  report  that 
includes  the  total  volume  of  DFE/ 
oxygenate  produced  and  an  attestation 
that  all  batches  met  the  proposed  fuel 
quality  requirements:  sulfur  content. 


composition  (i.e.,  composed  only  of 
carbon,  hydrogen,  nitrogen,  oxygen,  and 
sulfur),  and  denaturant  concentration  as 
applicable. 

We  are  proposing  that  reports  would 
be  due  annually  on  March  31. 

c.  Recordkeeping  Requirements 

Similar  to  current  EPA  fuels 
programs,  we  are  proposing  that  refiners 
and  importers  would  be  required  to 
retain  alt  records  that  demonstrate 
compliance  with  the  Tier  3  program, 
including  ABT  program  information. 

We  are  proposing  that  manufacturers 
of  DFE  and  other  oxygenates  would  be 
required  to  keep  records  on  individual 
batches  of  DFE/oxygenate  (including 
batch  volume,  sulfur  content,  and 
denaturant  concentration  as  applicable). 

All  parties  in  the  gasoline  production 
and  distribution  system  subject  to 
today’s  proposed  rule  would  also  be 
required  to  keep  records  of  all  PTDs  and 
records  of  any  quality  assurance 
programs.  Records  would  need  to  be 
retained  for  five  years.  For  credit 
transactions,  records  would  need  to  be 
retained  for  five  years  from  the  usage 
date.  Records  would  need  to  be  made 
available  to  EPA  on  request.  We  are  also 
proposing  that  if  electronic  records  are 
kept,  hard  copies  should  be  made 
available  upon  request. 

We  are  proposing  to  allow  parties  to 
claim  information  submitted  to  EPA  as 
confidential  business  information  (CBI). 
Parties  making  such  a  claim  would  be 
required  to  follow  all  reporting  guidance 
and  clearly  mark  the  information  being 
claimed  as  proprietary.  EPA  would  treat 
information  covered  by  such  a  claim  in 
accordance  with  the  regulations  at  40 
CFR  part  2  and  other  Agency  procedures 
for  handling  proprietary  information. 

2.  Sampling  and  Testing  Requirements 

Under  the  Tier  2  program,  a  sulfur 
concentration  must  be  determined  for 
every  batch  of  gasoline.  We  are 
proposing  to  retain  that  requirement 
under  Tier  3.  As  with  the  Tier  2 
program,  this  every  batch  testing 
requirement  would  be  required  to  occur 
prior  to  the  batch  leaving  the  refinery. 
We  are  proposing  to  retain  the  current 
sampling,  testing,  and  sample  retention 
requirements.  However,  as  discussed 
below  in  Section  VI.A.3,  we  are 
proposing  performance  based 
measurement  standards  that  would 
allow  refiners  to  use  alternate  test 
methods  for  measuring  sulfur. 

We  are  proposing  that  manufacturers 
of  DFE  would  be  required  to  test  each 
individual  batch  of  DFE  for  its  sulfur 
content. 

We  request  comment  on  these 
elements  related  to  sampling  and 


testing,  as  well  as  the  sampling  and 
testing  requirements  in  the  proposed 
regulations. 

3.  Small  Refiner  Compliance 

To  qualify  for  small  refiner  status 
under  the  Tier  3  program,  we  are 
proposing  that  a  rpfiner  must  apply  by 
March  31,  2014.  As  with  our  other  EPA 
fuels  programs,  we  are  proposing  to 
continue  using  the  Small  Business 
Administration  definition  of  a  small 
refiner:  1,500  employees  (company¬ 
wide).  To  qualify  for  small  refiner  status 
under  Tier  3,  we  are  also  proposing  that 
a  small  refiner  must  meet  the  following 
additional  criteria: 

•  The  refiner  must  have  produced 
gasoline  from  crude  oil  during  the  2011 
calendar  year. 

•  The  refiner  must  have  owned  and 
operated  the  refinery  during  the  period 
from  january  1,  2011  through  December 
31,  2011.  New  owners  that  purchased  a 
refinery  after  that  date  would  do  so  with 
full  knowledge  of  the  proposed 
regulations,  and  should  have  planned  to 
comply  along  with  their  purchase 
decisions.  As  with  existing  fuel 
programs,  we  are  proposing  that  a 
refiner  that  restarts  a  refinery  in  the 
future  may  be  eligible  for  small  refiner 
status.  Thus,  a  refiner  restarting  a 
refinery  that  was  shut  down  or  non- 
operational  during  calendar  year  2011 
could  apply  for  small  refiner  status.  In 
such  cases,  we  would  judge  eligibility 
under  the  employment  and  crude  oil 
capacity  criteria  based  on  the  most 
recent  12  consecutive  months  prior  to 
the  application,  unless  we  conclude 
from  data  provided  by  the  refiner  that 
another  period  of  time  is  more 
appropriate.  However,  we  propose  to 
limit  this  to  a  company  that  owned  the 
refinery  at  the  time  that  it  was  shut 
down.  New  purchasers  would  not  be 
eligible  for  small  refiner  status  for  the 
same  reasons  described  above. 

•  The  refiner  must  have  had  1,500 
employees  or  less  based  on  the  average 
number  of  employees  for  all  pay  periods 
from  January  1,  2011  through  December 
31,  2011  for  all  subsidiaries,  parent 
companies  (i.e.,  any  company  or 
companies  with  controlling  interest), 
and  joint  ventures. 

•  The  refiner  must  have  had  a  crude 
oil  capacity  less  than  or  equal  to 
155,000  bpcd  during  the  2011  calendar 
year. 

A  refiner  applying  for  status  as  a 
small  refiner  would  be  required  to  apply 
and  provide  EPA  with  several  types  of 
information,  as  specified  in  the 
regulations,  by  March  31,  2014.  All 
refiners  seeking  small  refiner  status 
under  this  program  would  need  to  apply 
for  small  refiner  status,  regardless  of 
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whether  or  not  the  refiner  had  been 
approved  for  small  refiner  status  under 
another  fuel  program.  As  with 
applications  for  relief  under  other  rules, 
applications  for  small  refiner  status 
under  this  proposed  rule  that  are  later 
found  to  contain  false  or  inaccurate 
information  would  be  void  ab  initio. 

Requirements  for  small  refiner  status 
applications: 

•  The  total  crude  oil  capacity  as 
reported  to  the  Energy  Information 
Administration  (EIA)  of^the  U.S. 
Department  of  Energy  (DOE)  for  the 
most  recent  12  months  of  operation. 

This  would  include  the  capacity  of  all 
refineries  controlled  by  a  refiner  and  by 
all  subsidiaries  and  parent  companies 
and  joint  ventures.  We  would  presume 
that  the  information  submitted  to  EIA  is 
correct.  (In  cases  where  a  company 
disagreed  with  this  information,  the 
company  could  petition  EPA  with 
appropriate  data  to  correct  the  record 
when  the  company  submitted  its 
application  for  small  refiner  status.  EPA 
could  accept  such  alternate  data  at  its 
discretion.) 

•  The  name  and  address  of  each 
location  where  employees  worked 
during  the  2011  calendar  year;  and  the 
number  of  employees  at  each  location 
during  this  time  period.  This  would 
include  the  employees  of  the  refiner  and 
all  subsidiaries  and  parent  companies 
and  joint  ventures. 

•  In  the  case  of  a  refiner  who 
reactivates  a  refinery  that  was  either 
shutdown  or  non-operational  from 
January  1,  2011  through  December  31, 
2011,  the  name  and  address  of  each 
location  where  employees  worked  since 
the  refiner  reactivated  the  refinery  and 
the  average  number  of  employees  at 
'each  location  for  each  calendar  year 
since  the  refiner  reactivated  the  refinery. 

•  The  type  of  business  activities 
carried  out  at  each  location. 

•  Contact  information  for  a  corporate 
contact  person,  including:  name, 
mailing  address,  phone  and  fax 
numbers,  email  address. 

•  A  letter  signed  by  the  president, 
chief  operating  officer,  or  chief- 
executive  officer  of  the  company  (or  a 
designee)  stating  that  the  information 
contained  in  the  application  was  true  to 
the  best  of  his/her  laiowledge  and  that 
the  company  owned  the  refinery  as  of 
January  1,  2011. 

We  are  proposing  that  an  approved 
small  refiner  that  exceeds  the  employee 
count  or  crude  capacity  criteria  due  to 
merger  with,  acquisition  by,  or  the 
acquisition  of  another  entity  will  lose  its 
small  refiner  status.  In  situations  where 
a  small  refiner  loses  its  small  refiner 
status  due  to  merger  with  a  non-small 
refiner,  acquisition  of  another  refiner,  or 


acquisition  by  another  refiner,  we  are 
proposing  provisions  which  are  similar 
to  those  in  our  existing  fuels  programs 
to  allow  an  additional  30  months  of  lead 
time  to  comply  with  the  Tier  3  program 
after  the  disqualifying  event. The 
proposed  30  months  of  additional  lead 
time  would  only  apply  to  refineries  that 
had  previously  been  subject  to  small 
refiner  relief,  as  we  believe  there  would 
be  no  adverse  environmental  impact 
because  of  the  pre-existing  relief 
provisions  that  applied  to  the  small 
refiner.  We  are  also  proposing  that  a 
refiner  would  lose  its  small  refiner 
status  if  it  ceases  to  process  crude  oil. 

Our  intent  has  been,  and  continues  to 
be,  limiting  the  small  refiner  relief 
provisions  to  a  small  subset  of  refiners 
that  are  challenged,  as  discussed  above. 
However,  it  is  also  our  intent  to  avoid 
stifling  normal  business  growth. 
Therefore,  we  are  proposing  that  an 
approved  small  refiner  who  exceeds  the 
employee  count  or  crude  oil  capacity 
criteria  through  normal  business 
practices,  may  retain  its  small  refiner 
status.  Further,  in  the  sole  case  of  a 
merger  between  two  approved  small 
refiners  we  are  proposing  to  allow  such 
refiners  to  retain  their  small  refiner 
stafus.  Additional  financial  resources 
would  not  typically  be  provided  in  the 
case  of  a  merger  between  two  small 
refiners.  Small  refiner  status  for  the  two 
entities  of  the  merger  v.'ould  not  be 
affected;  hence  the  original  compliance 
plans  of  the  two  refiners  should  not  be 
impacted.  Moreover,  no  environmental 
detriment  would  result  from  the  two 
small  refiners  maintaining  their  small 
refiner  status  within  the  merged  entity 
as  they  would  have  likely  maintained 
their  small  refiner  status  had  the  merger 
not  occurred. 

We  request  comment  on  whether  or 
not  these  provisions  remain  appropriate. 

4.  Small  Volume  Refinery  Compliance 

In  the  case  of  small  volume  refineries, 
the  application  process  for  qualification 
is  similar  to  that  of  a  small  refiner.  A 
refiner  that  is  both  a  small  refiner  and 
owns  a  small  volume  refinery  need  not 
apply  for  small  volume  refinery  status; 
the  small  refiner  application  is  all  that 
is  needed.  We  are  proposing  a  net  crude 
throughput  threshold  of  no  more  than 
75,000  bpcd  based  on  the  highest 
throughput  in  calendar  years  2010  or 
2011  as  the  basis  for  receiving  small 
volume  refinery  status.  We  request 
comment  on  whether  or  not  another 
threshold  would  be  more  appropriate. 

We  are  proposing  that  refiners  would 
need  to  include  the  following  in  their 
applications: 

398  See,  for  example,  69  FR  39051  (June  29,  2004). 


•  Proof  that  the  refiner  produced 
gasoline  from  crude  oil  during  the  2011 
calendar  year. 

•  Proof  that  the  refiner  owned  and 
operated  the  refinery  during  the  period 
from  January  1,  2011  through  December 
31,  2011. 

•  The  refinery’s  total  crude 
throughput  as  reported  to  EIA  for  each 
of  calendar  years  2010  and  2011.  Again, 
we  would  presume  that  the  information 
submitted  to  EIA  is  correct.  In  cases 
where  a  refiner  disagrees  with  this 
information,  the  refiner  could  petition 
EPA  with  appropriate  data  to  correct  the 
record  when  the  refiner  submits  its 
application  for  small  volume  refinery 
status.  EPA  could  accept  such  alternate 
data  at  its  discretion. 

•  Contact  information  for  a  corporate 
contact  person,  including:  name, 
mailing  address,  phone  and  fax 
numbers,  email  address. 

•  A  letter  signed  by  the  president, 
chief  operating  officer,  or  chief  - 
executive  officer  of  the  company  (or  a 
designee)  stating  that  the  information 
contained  in  the  application  was  true  to 
the  best  of  his/her  knowledge  and  that 
the  company  owned  the  refinery  as  of 
January  1,  2011. 

5.  Attest  Engagements,  Violations,  and 
Penalties 

We  are  proposing  to  retain  the  Tier  2 
requirements  for  attest  engagements  for 
generation  of  both  early  and  standard 
credits,  use  of  credits,  and  compliance 
with  the  proposed  program,  using  the 
procedures  used  in  other  EPA  fuels 
programs  for  attest  engagements.  The 
violation  and  penalty  provisions 
applicable  to  today’s  proposed  program 
would  be  very  similar  to  the  provisions 
currently  in  effect  in  other  gasoline 
programs  as  well.  We  request  comment 
on  the  need  for  additional  attest 
engagement,  violation,  penalty,  or  any 
other  compliance  and  enforcement 
related  provisions  specific  to  the 
proposed  Tier  3  program. 

6.  Special  Fuel  Provisions  and 
Exemptions  . 

The  following  paragraphs  discuss 
several  provisions  and  exemptions  for 
gasoline  that  we  are  proposing  would 
apply  in  special  circumstances. 

a.  Gasoline  Used  in  Military 
Applications 

In  our  diesel  fuel  program,  we 
provided  an  exemption  for  diesel  fuel 
used  in  tactical  military  vehicles  and 
nonroad  engines  and  equipment  with  a 
national  security  exemption  (NSE)  from 
the  vehicle  and  engine  emissions 
standards.  Due  to  national  security 
considerations,  some  of  EPA’s  existing 
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regulations  allow  the  military  to  request 
and  receive  NSEs  for  vehicles,  engines, 
and  equipment  from  emissions 
regulations  if  the  operational 
requirements  for  such  vehicles,  engines, 
or  equipment  warrant  such  an 
exemption.  Fuel  used  in  these 
applications  would  also  be  exempt  if  it 
is  used  in  tactical  military  vehicles, 
engines,  or  equipment  that  are  not 
covered  by  an  NSE  but,  for  national 
security  reasons  (such  as  the  need  to  be 
ready  for  immediate  deployment 
overseas),  these  applications  need  to  be 
fueled  on  the  same  fuel  as  those  with  an 
NSE.  We  are  proposing  this  exemption 
under  the  proposed  Tier  3  gasoline 
program. 

b.  Gasoline  Used  in  Research, 
Development,  and  Testing 

Similar  to  other  EPA  fuels  programs, 
we  are  proposing  to  allow  requests  for 
an  exemption  from  the  Tier  3  standards 
for  gasoline  used  for  research, 
development,  and  testing  purposes  (“R 
&  D  exemption”).  We  recognize  that 
there  may  be  legitimate  research 
programs  that  require  the  use  of  gasoline 
with  sulfur  levels  greater  than  those 
allowed  under  the  proposed  Tier  3 
program.  Thus,  we  are  proposing 
provisions  for  obtaining  an  exemption 
from  the  prohibition  against  persons 
producing,  distributing,  transporting, 
storing,  selling,  or  dispensing  gasoline 
that  does  not  meet  the  Tier  3  gasoline 
sulfur  standards,  where  such  fuel  is 
necessary  to  conduct  a  research, 
development,  or  testing  program. 

Parties  seeking  an  R  &  D  exemption 
would  be  required  to  submit  an 
application  for  exemption  to  EPA  that 
describes  the  purpose  and  scope  of  the 
program,  and  the  reasons  why  the 
noncompliant  gasoline  is  necessary. 
Upon  presentation  of  the  required 
information,  an  exemption  could  be 
granted  at  the  discretion  of  EPA,  with 
the  condition  that  EPA  could  withdraw 
the  exemption  in  the  event  the  Agency 
determines  the  exemption  is  not 
justified.  In  addition,  an  exemption 
based  on  false  or  inaccurate  information 
would  be  considered  void  ab  initio. 
Gasoline  subject  to  an  exemption  would 
be  exempt  from  certain  provisions  of 
this  rule,  including  the  sulfur  standards, 
provided  certain  requirements  are  met. 
These  requirements  include  the 
segregation  of  the  exempt  gasoline  from 
non-exempt  gasoline,  identification  of 
the  exempt  gasoline  on  PTDs,  and  pump 
labeling. 

c.  Gasoline  for  Export 

Gasoline  produced  for  export,  and 
that  is  actually  exported  for  use  in  a 
foreign  country,  would  be  considered 


exempt  from  the  fuePcontent  standards 
and  other  requirements  of  this  proposed 
rule.  Such  gasoline  would  be  considered 
as  intended  for  use  in  the  U.S.  and 
subject  to  the  proposed  standards  unless 
it  is  designated  by  the  refiner  and  the 
PTD  states  that  the  gasoline  is  for 
“export  only”.  Gasoline  intended  for 
export  would  be  required  to  be 
segregated  from  all  gasoline  intended  for 
use  in  the  U.S.  Distributing  or 
dispensing  such  fuel  for  domestic  use 
would  be  illegal. 

d.  Other  Special  Provisions  and 
Potential  Exemptions 

We  are  proposing  provisions  for 
Alaska  that  would  allow  the  refinery 
gate  and  downstream  caps  to  remain  at 
the  current  Tier  2  80-ppm  and  95-ppm 
levels,  respectively,  should  the  caps  be 
lowered  to  50  and  65  ppm  (per  Section 
V.A.3). 

Additionally,  in  previous  fuels 
programs  we  have  included  exemptions 
for  racing  fuel  and  for  fuel  used  in  the 
U.S.  territories  of  Guam,  American 
Samoa,  and  the  Northern  Mariana 
Islands.  We  request  comment  on 
whether  or  not  such  exemptions  would 
be  needed  for  this  program. 

G.  Statutory  Authority  for  Proposed  Tier 
3  Fuel  Controls 

We  are  proposing  gasoline  sulfur 
controls  under  our  authority  in  section 
211(c)(1)  of  the  Glean  Air  Act.  This 
section  gives  us  the  authority  to 
“control  or  prohibit  the  manufacture, 
introduction  into  commerce,  offering  for 
sale,  or  sale”  of  any  fuel  or  fuel  additive 
for  use  in  a  motor  vehicle,  motor  vehicle 
engine,  or  nonroad  engine  or  nonroad 
vehicle  (1)  whose  emission  products,  in 
the  judgment  of  the  Administrator, 
cause  or  contribute  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  the  public  health  or  welfare 
[section  211(c)(1)(A)]  or  (2)  whose 
emission  products  will  impair  to  a 
significant  degree  the  performance  of 
any  emission  control  device  or  .system 
which  is  in  general  use,  or  which  the 
Administrator  finds  has  been  developed 
to  a  point  where  in  a  reasonable  time  it 
would  be  in  general  use  were  the  fuel 
control  or  prohibition  adopted  [section 
211(c)(1)(B)].  We  are  proposing  controls 
on  gasoline  sulfur  levels  based  on  both 
of  the  Glean  Air  Act  criteria,  as 
described  in  more  detail  below. 

1.  Section  211(c)(1)(A) 

Under  the  first  criterion,  we  believe 
that  emission  products  of  gasoline  with 
current  levels  of  sulfur  contribute  to- 
ambient  levels  of  ozone,  particulate 
matter  (PM),  nitrogen  dioxide  (NO2), 
sulfur  dioxide  (SO2)  and  carbon 


monoxide  (CO),  which  are  all  pollutants 
for  which  EPA  has  established  National 
Ambient  Air  Quality  Standards 
(NAAQS).  These  pollutants  are  linked 
with  respiratory  and/or  cardiovascular 
problems  and  other  adverse  health 
impacts  leading  to  increased  medication 
use,  hospital  admissions,  emergency 
department  visits,  and  premature 
mortality.  Approximately  159  million 
people  currently  live  in  counties 
exceeding  a  NAAQS.'*”"  Motor  vehicles 
also  emit  air  toxics,  and  the  majority  of 
Americans  continue  to  be  exposed  to 
ambient  concentrations  of  air  toxics  at 
levels  which  have  the  potential  to  cause 
adverse  health  effects,  including  cancer, 
immune  system  damage,  and 
neurological,  reproductive, 
developmental,  respiratory,  and  other 
health  problems."*”*  A  more  detailed 
discussion  of  the  health  and 
environmental  effects  of  these 
pollutants  is  included  in  Section  II. B. 

As  discussed  in  this  section,  emissions 
of  these  pollutants  cause  or  contribute 
to  ambient  levels  of  air  pollution  that 
are  reasonably  anticipated  to  endanger 
public  health  and  welfare.  Gontrol  of 
gasoline  sulfur  to  10  ppm  will  lead  to 
significant,  cost-effective  reductions  in 
emissions  of  these  pollutants,  with  the 
benefits  to  public  health  and  welfare 
significantly  outweighing  the  costs. 

EPA  has  evaluated  the  technical 
feasibility  of  achieving  these  sulfur 
levels,  including  the  cost  of  the 
reductions  and  the  impact  on  fuel 
supply.  As  discussed  in  Section  V.A,  we 
have  concluded  that  these  reductions 
are  feasible  in  the  lead  time  provided 
and  should  not  have  an  adverse  impact 
on  the  adequacy  of  gasoline  fuel  supply 
to  meet  demand.  For  more  on  the 
feasibility  of  the  proposed  fuel  program, 
refer  to  Chapter  4  of  the  draft  RIA. 

As  discussed  in  Section  III,  EPA  also 
evaluated  the  emissions  reductions  from 
pre-Tier  3  vehicles  that  would  be 
achieved  by  controlling  gasoline  sulfur 
levels.  These  reductions  are  significant 
and  contribute  to  the  total  monetized 
health  benefits.  EPA  also  evaluated  the 
cost  per  ton  of  emissions  reduced  for  the 
proposed  program,  of  which  the  10-ppm 
sulfur  .standard  is  a  part.  As  can  be  seen 
in  Section  VII. D,  the  program  is  very 
cost-effective  in  2030.  Even  in  2017, 
when  the  emission  reductions  are 
almost  entirely  due  to  the  sulfur 
standards  (and  the  costs  are  attributed  to 


-*00  Data  come  from  Summary  Nonattainment  Area 
Population  Exposure  Report,  current  as  of  July  20, 
2012  at:  httpjhvww. epa.gov/oaT/oaqps/gTeenbk/ 
popexp.html  and  contained  in  Docket  EPA-HQ- 
OAR-2011-0135. 

U.S.  EPA.  (201 1)  Summary  of  Results  for  the 
2005  National-Scale  Assessment.  wi\iv.epa.gov/ttn/ 
atw/nata2005/05pdf/suin_Tesults.pdf. 
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both  the  fuel  and  vehicle  standards),  the 
cost-effectiveness  of  the  program  is 
reasonable.  In  sum,  EPA  concludes  that 
the  entire  body  of  evidence  strongly 
supports  the  view  that  controlling 
gasoline  sulfur  to  10  ppm  is  quite 
reasonable  in  light  of  the  emissions 
reductions  and  benefits  achieved,  taking 
costs  into  consideration.  For  more  detail 
on  the  costs  and  benefits  of  the 
proposed  standards,  refer  to  Chapter  8 
of  the  draft  RIA. 

The  control  of  gasoline  sulfur  down  to 
10  ppm  provides  significant  reductions 
in  harmful  emissions.  The  fuel  program 
is  cost-effective  and  produces  benefits  to 
public  health  and  welfare  whose  value 
significantly  outweighs  the  costs.  These 
reductions  can  be  achieved  in  a  manner 
that  is  technologically  feasible,  and  will 
not  disrupt  fuel  supply.’ 

Section  211(c)(2)(A)  requires  that, 
prior  to  adopting  a  fuel  control  based  on 
a  finding  that  the  fuel’s  emission 
products  contribute  to  air  pollution  that 
can  reasonably  be  anticipated  to 
endanger  public  health  or  welfare,  EPA 
must  consider  “all  relevant  medical  and 
scientific  evidence  available,  including 
consideration  of  other  technologically  or 
economically  feasible  means  of 
achieving  emission  standards  under 
(section  202  of  the  Act].’’  EPA’s  analysis 
of  the  medical  and  scientific  evidence 
relating  to  the  emissions  impact  from 
motor  vehicle  engines,  which  are 
impacted  by  gasoline  sulfur,  is 
described  in  more  detail  in  Chapter  6  of 
the  draft  RIA.  EPA  has  also  satisfied  the 
statutory  requirement  to  consider  “other 
technologically  or  economically  feasible 
means  of  achieving  emission  standards 
under  section  [202  of  the  Act].’’  This 
provision  has  been  interpreted  as 
requiring  consideration  of  establishing 
emission  standards  under  section  202 
prior  to  establishing  controls  or 
prohibitions  on  fuels  or  fuel  additives 
under  section  211(c)(1)(A).  See  Ethyl 
Corp.  V.  EPA,  541  F.2d.  1,  31-32  (DC 
Cir.  1976).  In  Ethyl,  the  court  stated  that 
section  211(c)(2)(A)  calls  for  good  faith 
consideration  of  the  evidence  and 
options,  not  for  mandatory  deference  to 
regulation  under  section  202  compared 
to  fuel  controls.  Id.  at  32,  n.66.  EPA  is 
also  proposing  Tier  3  emissions 
standards  for  motor  vehicles  under 
section  202.  In  order  to  meet  these  more 
stringent  standards,  the  program 
requires  a  reduction  in  the  sulfur 
content  of  gasoline  to  the  10-ppm 
annual  average. 

2.  Section  211(c)(1)(B) 

Under  the  second  criterion,  we 
believe  that  sulfur  in  gasoline  will 
significantly  impair  the  emission- 
control  systems  expected  to  be  in 


general  use  in  moto’r  vehicle  engines 
designed  to  meet  the  Tier  3  emission 
standards  proposed  in  this  rule.  EPA  is 
proposing  to  restrict  gasoline  sulfur 
content  to  an  annual  average  of  10  ppm 
beginning  in  2017,  to  enable  compliance 
with  new  emission  standards  ba.sed  on 
the  use  of  advanced  emission  control 
technology  that  will  be  available  to  Tier 
3  engines  and  California’s  Low  Emission 
Vehicle  (LEV  III)  program. 

Section  IV  describes  the  substantial 
adverse  effect  of  high  gasoline  sulfur 
levels  on  the  emission-control  devices 
or  systems  for  Tier  3  vehicles  and 
engines  meeting  the  proposed  emission 
standards.  As  discussed  in  Section 
IV.A.6,  modern  three-way  catalytic 
exhaust  systems  utilize  platinum  group 
metals  (PGM),  metal  oxides,  and  other 
active  materials  to  selectively  oxidize 
organic  compounds  and  carbon 
monoxide  in  the  exhaust  gases.  These 
systems  simultaneously  reduce  nitrogen 
oxides  when  air-to-fuel  ratio  control 
operates  in  a  condition  of  relatively  low 
amplitude/high  frequency  oscillation 
about  the  stoichiometric  point.  Sulfur  is 
a  well-known  catalyst  poison.  There  is 
a  large  body  of  work  demonstrating 
sulfur  inhibition  of  the  emissions 
control  performance  of  PGM  three-way 
exhaust  catalyst  systems.  The  nature  of 
sulfur  interactions  with  washcoat 
materials,  active  catalytic  materials  and 
catalyst  substrates  is  complex  and  varies 
with  catalyst  composition  and  exhaust 
gas  composition  and  exhaust 
temperature.  The  variation  of  these 
interactions  with  exhaust  gas 
composition  and  temperature  means 
that  the  operational  history  of  a  vehicle 
is  an  important  factor;  continuous  light¬ 
load  operation,  throttle  tip-in  events  and 
enrichment  under  high-load  conditions 
can  all  impact  sulfur  interactions  with 
the  catalyst. 

Operating  the  catalyst  at  a  sufficiently 
high  temperature  under  net  reducing 
conditions  (e.g.,  air-to-fuel  equivalence 
that  is  net  fuel-rich  of  stoichiometry) 
can  effectively  release  the  sulfur  oxides 
from  the  catalyst  components.  Thus, 
regular  operation  at  sufficiently  high 
temperatures  at  rich  air-to-fuel  ratios 
can  minimize  the  effects  of  fuel  sulfur 
levels  on  catalyst  active  materials  and 
catalyst  efficiency.  However,  it  cannot 
completely  eliminate  the  effects  of 
sulfur  poisoning.  A  study  of  Tier  2 
vehicles  in  the  in-use  fleet  recently 
completed  by  EPA  shows  that  emission 
levels  immediately  following  high 
speed/load  operation  is  still  a  function 
of  fuel  sulfur  level,  suggesting  that 
lower  fuel  sulfur  levels  will  bring 
emission  benefits  unachievable  by 
catalyst  regeneration  procedures  alone. 
Furthermore,  regular  operation  at  these 


temperatures  and  at  rich  air-to-fuel 
ratios  is  not  desirable,  for  several 
reasons.  The  temperatures  necessary  to 
release  sulfur  oxides  are  high  enough  to 
lead  to  thermal  degradation  of  the 
catalyst  over  time  via  thermal  sintering 
of  active  materials.  Sintering  reduces 
the  surface  area  available  to  participate 
in  reactions.  Additionally,  it  is  not 
always  possible  to  maintain  these 
catalyst  temperatures  (because  of  cold 
weather,  idle  conditions,  light  load 
operation)  and  the  rich  air-to-fuel  ratios 
necessary  can  result  in  increased  PM, 
NMOG  and  GO  emissions.  Thus, 
reducing  fuel  sulfur  levels  has  been  the 
primary  regulatory  mechanism  to 
minimize  sulfur  contamination  of  the 
catalyst  and  ensure  optimum  emissions 
performance  over  the  useful  life  of  a 
vehicle. 

The  impact  of  gasoline  sulfur  has 
become  even  more  important  as  vehicle 
emission  standards  have  become  more 
stringent.  Some  studies  have  suggested 
an  increase  in  catalyst  sensitivity  to 
sulfur  (in  terms  of  percent  conversion 
efficiency)  when  standards  increase  in 
stringency  and  emissions  levels 
decrease.  Emission  standards  under  the 
programs  that  preceded  the  Tier  2 
program  (Tier  0,  Tier  1  and  National 
LEV,  or  NLEV)  were  high  enough  that 
the  impact  of  sulfur  was  considered 
negligible.  The  Tier  2  program 
recognized  the  importance  of  sulfur  and 
reduced  the  sulfur  levels  in  the  fuel 
from  around  300  ppm  to  30  ppm  in 
conjunction  with  the  new  emission 
standards.  At  that  time,  very  little  work 
had  been  done  to  evaluate  the  effect  of 
further  reductions  in  fuel  sulfur — 
especially  on  in-use  vehicles  that  may 
have  some  degree  of  catalyst 
deterioration  due  to  real-world 
operation. 

In  2005,  EPA  and  several  automakers 
jointly  conducted  a  program  that 
examined  the  effects  of  sulfur  and  other 
gasoline  properties,  benzene,  and 
volatility  on  emissions  from  a  fleet  of 
nine  Tier  2  compliant  vehicles. 
Subsequently,  EPA  conducted  a  much 
more  extensive  study  of  the  effects  of 
sulfur  on  emissions  from  Tier  2 
vehicles.  These  studies  demonstrate  that 
emissions  from  Tier  2  vehicles  continue 
to  be  very  sensitive  to  gasoline  sulfur 
levels  below  the  current  30-ppm  average 
standard.  For  more  on  the  estimated 
emission  impacts,  refer  to  Section  III.B. 

Furthermore,  vehicles  already  capable 
of  meeting  the  proposed  Tier  3 
standards  have  been  found  to  be 
extremely  sensitive  to  the  effects  of 
sulfur.  A  Ghevy  Malibu  was  tested  and 
found  to  be  able  to  meet  the  proposed 
Tier  3  standards  on  low-sulfur  gasoline, 
but  following  operation  on  hifher-sulfur 
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gasoline,  its  emission  levels  exceeded 
the  standard.  As  explained  in  Section 
IV. A,  following  operation  over  2  FTP 
cycles  on  33  ppm  sulfur  fuel,  NOx 
emissions  alone  were  more  than  double 
the  proposed  Tier  3  30  mg/mi 
NMOG+NOx  standard. 

Overall,  the  Tier  3  Program  would 
reduce  fleet  average  NMOG+NOx 
emissions  by  over  80  percent.  The 
feasibility  of  the  proposed  30  mg/mi 
NMOG+NOx  fleet  average  standard 
depends  on  a  degree  of  emissions 
control  from  exhaust  catalyst  systems 
that  will  require  gasoline  at  10  ppm 
sulfur  or  lower.  The  most  likely  control 
strategies  would  involve  using  exhaust 
catalyst  technologies  and  powertrain 
calibration  primarily  focused  on 
reducing  cold-start  emissions  of  NMOG 
and  on  both  cold-start  and  warmed-up 
(running)  emissions  of  NOx-  An 
important  part  of  this  strategy, 
particularly  for  larger  vehicles  having 
greater  difficulty  achieving  cold-start 
NMOG  emissions  control,  will  be  to 
reduce  NOx  emissions  to  near-zero 
levels.  This  would  allow  sufficient 
NMOG  compliance  margin  to  allow 
vehicles  to  meet  the  combined 
NMOG+NOx  emissions  standards  for 
the  full  useful  life. 

Achieving  the  proposed  Tier  3 
emission  standards  would  require  very 
carehd  control  of  the  exhaust  chemistry 
and  exhaust  temperatures  to  ensure  high 
cataly.st  efficiency.  The  impact  of  sulfur 
on  oxygen  storage  components  in  the 
catalyst  makes  this  a  challenge  even  at 
relatively  low  (10  ppm)  gasoline  sulfur 
levels. 

The  negative  impact  of  gasoline  sulfur 
on  NOx,  NMOG  and  air  toxic  emissions 
occurs  across  all  vehicle  categories. 
However,  the  impact  of  ga.soline  sulfur 
on  NOx  emi.ssions  control  of  cataly.sts  in 
the  fully-warmed-up  condition  is 
particularly  of  concern  for  larger 
vehicles.  Manufacturers  face  the  most 
significant  challenges  in  reducing  cold- 
start  NMOG  emissions  for  these 
vehicles.  Because  of  the  need  to  reach 
near-zero  NOx  levels,  any  significant 
degradation  in  NOx  emissions  control 
over  the  u.seful  life  of  the  vehicle  would 
likely  prevent  some  if  not  most  larger 
vehicles  from  reaching  a  combined 
NMOG+NOx  low  enough  to  comply 
with  the  30  mg/mi  fleet-average 
standard.  These  vehicles  represent  a 
sufficiently  large  segment  of  light-duty 
vehicle  sales  now  and  in  the  foreseeable 
future  that  their  emissions  could  not  be 
offset  (and  thus  the  fleet-average 
standard  achieved)  by  certifying 
vehicles  to  bins  below  the  fleet  average. 
Any  degradation  in  catalyst 
performance  due  to  gasoline  sulfur 
would  reduce  or  eliminate  the  margin 


necessary  to  ensure  in-use  compliance 
with  the  proposed  Tier  3  emissions 
standards.  Gertifying  to  a  useful  life  of 
150,000  miles  vs.  the  current  120,000 
miles  would  further  add  to 
manufacturers’  compliance  challenge 
for  Tier  3  large  light  trucks  (refer  to 
Section  IV.7.b  for  more  on  the  useful  life 
requirements). 

The  impact  of  gasoline  sulfur 
poisoning  on  exhaust  catalyst 
performance  and  the  relative  stringency 
of  the  Tier  3  standards,  particularly  for 
larger  vehicles  and  trucks,  when 
considered  together  make  a  compelling 
argument  for  the  virtual  elimination  of 
sulfur  from  gasoline.  As  discu.s.sed  in 
Section  V.A.2,  the  proposed  10-ppm 
standard  for  sulfur  in  gasoline 
represents  the  lowest  practical  limit 
from  a  standpoint  of  fuel  production, 
handling  and  transport.  While  lowering 
gasoline  sulfur  to  levels  below  10  ppm 
would  help  ensure  in-use  vehicle 
compliance  with  the  Tier  3  standards, 
the  Agency  believes  that  a  gasoline 
sulfur  standard  of  10  ppm  would  allow 
compliance  with  a  national  fleet  average 
of  30  mg/mi  NMOG+NOx-  The  level  of 
the  Tier  3  standards  was  considered  in 
light  of  a  10-ppm  average  sulfur  level  for 
gasoline.  Not  only  should  a  10-ppm 
sulfur  standard  enable  vehicle  ^ 

manufacturers  to  certify  their  entire 
product  line  of  vehicles  to  the  Tier  3 
fleet  average  standards,  but  based  on  the 
results  of  testing  both  Tier  2  vehicles 
and  SULEV  vehicles  as  discussed  above, 
reducing  ga.soline  sulfur  to  10  ppm 
should  enable  these  vehicles  to 
maintain  their  emission  performance  in- 
use  over  their  full  useful  life. 

Section  211(c)(2)(B)  requires  that, 
prior  to  adopting  a  fuel  control  based  on 
a  significant  impairment  to  vehicle 
emission-control  systems,  EPA  consider 
available  scientific  and  economic  data, 
including  a  cost  benefit  analysis 
comparing  emission-control  devices  or 
systems  which  are  or  will  be  in  general 
use  that  require  the  proposed  fuel 
control  with  such  devices  or  systems 
which  are  or  will  be  in  general  use  that 
do  not  require  the  proposed  fuel  control. 
As  described  below,  we  conclude  that 
the  emissions  control  technology 
expected  to  be  used  to  meet  Tier  3 
standards  would  be  significantly 
impaired  by  operation  on  gasoline  with 
annual  average  sulfur  levels  greater  than 
10  ppm.  Our  analysis  of  the  available 
scientific  and  economic  data  can  be 
found  elsewhere  in  this  document.  The 
draft  RIA  includes  a  detailed  analysis  of 
the  environmental  benefits  of  the 
emission  standards  (Ghapters  6  and  8), 
an  analysis  of  the  technological 
feasibility  and  cost  of  controlling  sulfur 
to  the  levels  established  in  the  final  rule 


(Chapters  4  and  5),  and  a  co.st- 
effectiveness  analysis  of  the  sulfur 
control  and  motor  vehicle  and  engine 
emission  standards  (Chapter  9).  Under 
section  211(c)(2)(B),  as  just  noted,  EPA 
is  also  required  to  compare  the  costs 
and  benefits  of  achieving  emission 
standards  through  emission-control 
systems  that  would  not  be  .sulfur- 
sensitive,  if  any  such  sy.stems  are  or  will 
be  in  general  use.  We  have  determined 
that  there  are  not  (and  will  not  be  in  the 
foreseeable  future)  emission  control 
devices  available  for  general  use  in 
motor  vehicles  that  can  meet  the 
emission  standards  and  would  not  be 
significantly  impaired  by  gasoline  with 
current  gasoline  sulfur  levels.  Emissions 
cannot  be  reduced  anywhere  near  the 
magnitude  contemplated  by  the 
proposed  emission  standards  without 
the  application  of  the  kind  of  emissions 
control  technology  discus.sed  in  this 
proposal. 

Section  211(c)(2)(C)  of  the  Clean  Air 
Act  requires  that  prior  to  prohibiting  a 
fuel  or  fuel  additive,  EPA  establish  that 
such  prohibition  will  not  cause  the  use 
of  another  fuel  or  fuel  additive  “which 
will  produce  emissions  which  endanger 
the  public  health  or  welfare  to  the  same 
or  greater  degree”  than  the  prohibited 
fuel  or  additiv?.  This  finding  is  required 
by  the  Act  only  prior  to  prohibiting  a 
fuel  or  additive,  not  prior  to  controlling 
a  fuel  or  additive.  Since  EPA  is  not 
prohibiting  use  of  gasoline  sulfur,  but 
rather  is  controlling  the  level  of  sulfur 
in  these  fuels,  this  finding  is  not 
required  for  this  rulemaking.  However, 
EPA  does  not  believe  that  the  propo.sed 
gasoline  sulfur  controls  will  result  in 
the  use  of  any  other  fuel  or  additive  that 
will  produce  emissions  that  will 
endanger  public  health  or  welfare  to  the 
same  or  greater  degree  as  the  emissions 
produced  by  gasoline  with  current 
sulfur  levels.  Unlike  the  case  of 
unleaded  gasoline  in  the  past,  where 
lead  performed  a  primary  function  by 
providing  the  nece.ssary  octane  for  the 
vehicles  to  function  properly,  sulfur 
does  not  .serve  any  useful  function  in 
gasoline.  It  is  not  added  to  gasoline,  but 
occurs  naturally  in  the  crude  oil  into 
which  gasoline  is  proce.ssed.  Were  it  not 
for  the  expense  of  sulfur  removal,  it 
would  likely  have  been  removed  from 
gasoline  years  ago  in  order  to  improve 
the  maintenance  and  durability 
characteristics  of  motor  vehicle  engines. 

We  are  also  adopting  the  various 
controls  for  DFE,  other  oxygenates, 
butane  blended  into  gasoline,  and 
gasoline  additives,  under  our  authority 
in  section  211(c)(1).  As  explained  above, 
these  controls  are  necessary  to  prevent 
emissions  products  that  may  endanger 
the  public  health  or  welfare  or  impair  to 
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a  significant  degree  the  performance  of 
any  emission  control  device  or  system. 
The  proposal  basically  extends  various 
controls  on  gasoline- to  DFE,  other 
oxygenates,  butane,  and  gasoline 
additives.  The  reasons  for  adopting  the 
controls  for  gasoline  apply  as  well  to 
adopt  the  controls  for  DFE,  other 
oxygenates,  butane,  and  gasoline 
additives. 

VI.  Technical  Amendments  and 
Regulatory  Streamlining 

In  addition  to  proposing  new  Tier  3 
vehicle  standards  and  new  gasoline 
sulfur  standards,  we  are  also  proposing 
and  seeking  comment  on  a  number  of 
technical  amendments  and  regulatory 
streamlining  actions  as  part  of  the 
Regulatory  Review  initiative.  Some  of 
these  may  have  some  bearing  on 
implementation  of  the  proposed  Tier  3 
vehicle  and  fuel  standards,  while  others 
deal  with  other  aspects  of  EPA’s  existing 
vehicle  and  fuel  regulations. 

EPA  is  also  proposing  to  synchronize 
a  number  of  different  reporting 
deadlines  under  various  regulations 


affecting  transportation  and  motor 
vehicle  fuels  and  fuel  additives.  This 
action  would  reduce  regulatory  burdens 
by  aligning  reporting  deadlines  across 
several  programs  and  would  lay  the 
foundation  for  the  overall  goal  of 
combining  various  fuels  reports  together 
into  a  single,  simplified  electronic 
format. 

A.  Amendments  to  40  CFR  Parts  79  and 
80 

The  following  sections  discuss  our 
proposed  changes  to  regulations  in  40 
CFR  part  79  and  part  80.  Some  of  these 
changes  are  technical  amendments  to 
correct  minor  errors  or  inconsistencies 
in  the  regulations;  others  are  to  address 
areas  in  the  regulations  that  could 
benefit  from  clarification  and/or 
streamlining. 

With  regard  to  regulatory 
streamlining,  the  majority  of  these  items 
involve  clarifying  vague  or  inconsistent 
language,  removal  or  updating  of 
outdated  provisions,  and  decreasing  the 
frequency  and/or  volume  of  reporting 
burden  where  data  is  either  no  longer 


needed  or  is  redundant  in  light  of  other 
EPA  fuels  programs.  In  general,  we 
believe  tha.t  these  changes  would  reduce 
burden  on  industry  with  no  expected 
environmental  impact.  We  believe  that 
the  regulatory  streamlining  items  that 
we  are  proposing  are  changes  that  are 
straightforward  and  that  should  be  made 
quickly.  There  are  also  additional  items 
that  would  need  further  consideration 
and  discussion,  such  as  a  new  fuels 
program  compliance  structure,  as 
discussed  below  in  Section  VI.A.l.b.  We 
are  also  requesting  comment  on 
expanding  the  downstream  butane 
blending  provisions  to  allow  for  pentane 
blending,  as  discussed  in  Section 
VI.A.4. 

1.  Regulatory  Streamlining 
a.  Summary  of  Proposed  Amendments 

Below  is  a  table  listing  the  provisions 
that  we  are  proposing  to  amend  in 
today’s  action.  We  have  provided 
additional  explanation  for  those 
amendments  that  warrant  additional 
explanation  below. 


Table  VI-1— Summary  of  Proposed  Regulatory  Streamlining  and  Technical  Amendments 


Section 


Varied  . i 

79.5 . 

80.2 . 

80.8 . 

80.10 .  I 

80.46  . , .  i 

80.47  . . 

80.65  . 

80.65(f)(5)  . 

80.75  . 

80.82  . 

80.101  . 

80.105  . 

80.161(b)(1)(ii)(A)(2)  ... 
80.161(b)(1)(ii)(A)(3)  ... 
80.161(b)(2)  . 

80.161(b)(3)(ii)(C) . 

80.161  (b)(3)(v) .  i 

i 

80.161(b)(3)(viii)  . 

80.161(d)(1)  . 

80.163(a)(1)(iii)  . 

80.164(a)  . 

80.165  . 

80.167(a)  . 

80.176  . 

80.177  . 

80.178  . 

80.330  . 

80.370  . 

80.511  . 

80.572  . 

80.573  . 

80.574  . 


Description 


Various  sections  amender^to  update  references  to  test  methods  (see  Section  Section  VI.A.I.a.iii). 

Revises  periodic  reporting  requirements. 

Revises  and  adds  definitions. 

Amended  to  update  sampling  test  methods,  and  to  state  to  which  fuels  §80.8  applies. 

Added  to  allow  for  de  minimis  changes  in  compliance  reports  that  would  not  require  a  resubmission  of  compliance  re¬ 
ports  when  a  minor  discrepancy  of  a  few  barrels  is  uncovered. 

Revises  measurement  of  RFG  fuel  parameters. 

Revises  Performance-Based  Test  Method  Approach. 

Amended  to  reduce  complex  model  test  parameters  and  reporting. 

Added  to  allow  for  designation  of  an  alternative  lab.' 

Revises  RFG  reporting  requirements. 

Amended  to  apply  butane  blending  provisions  to  entire  part  80  and  to  revise  RVP  test  method. 

Revises  measurement  of  conventional  gasoline  fuel  parameters. 

Amended  to  require  identification  of  test  methods  used  and  revises  reporting  requirements. 

Amended  to  allow  an  alternative  gasoline  detergent  certification  option. 

Added  to  allow  an  alternative  detergent  certification  option. 

Amended  to  address  the  submission  of  gasoline  detergent  samples  under  the  alternative  gasoline  detergent  certification 
option. 

Amended  to  reflect  that  documentation  of  the  fuel  injector  deposit  demonstration  test  would  be  required  under  the  alter¬ 
native  detergent  certification  option. 

Amended  to  state  that  the  results  of  the  intake  valve  and  fuel  injector  deposit  demonstration  test  must  be  submitted  to 
EPA  as  part  of  the  certification  letter  under  the  alternative  detergent  certification  option. 

Amended  to  change  “PFID  test”  to  “fuel  injector  test”. 

Amended  to  reflect  the  availability  of  the  alternative  gasoline  detergent  certification  option. 

Amended  to  allow  use  of  the  alternative  gasoline  detergent  certification  option. 

Amended  to  reference  the  test  fuel  requirements  under  the  alternative  gasoline  detergent  certification  option. 

Amended  the  introductory  paragraph  to  accommodate  the  alternative  deposit  control  test  procedures  and  standards 
under  the  alternative  gasoline  detergent  certification  option. 

j  Amended  the  introductory  paragraph  to  specify  how  confirmatory  testing  would  be  conducted  for  additives  certified 
I  under  the  alternative  gasoline  detergent  certification  option. 

Added  to  specify  the  certification  test  procedures  and  standards  under  the  alternative  gasoline  detergent  certification 
option. 

Added  to  specify  the  certification  test  fuels  under  the  alternative  gasoline  detergent  certification  option. 

Incorporates  standards  and  test  methods  by  reference. 

Revises  sampling  and  testing  requirements. 

Amended  to  require  identification  of  test  method  used  and  revises  reporting  requirements. 

Revises  per-gallon  and  marker  requirements. 

Revises  labeling  requirements. 

Revises  labeling  requirements. 

Revises  labeling  requirements. 
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Table  VI-1— Summary  of  Proposed  Regulatory  Streamlining  and  Technical  Amendments— Continued 


Section 


Description 


80.580  . 

80.585  . 

80.604  . 

80.1235(a)(6), 

80.1235(a)(5) 

80.1235(b)(2) 


Incorporates  test  methods  by  reference. 

Revises  test  method  approval  process. 

Revises  reporting  requirements. 

Amended  to  allow  refiners  and  importers  who  are  blending  blendstock  into  previously  certified  gasoline  (PCG)  an  alter¬ 
native  to  directly  test  the  blendstock  for  benzene. 

Amended  to  clarify  that  refiners  and  importers  may  use  either  approach  for  blendstocks  that  are  blended  into  either 
conventional  gasoline  or  reformulated  gasoline. 

Amended  to  clarify  EPA’s  intent  (per  §80.1 238(b))  to  allow  refiners  and.importers  to  include  oxygenate  blended  down¬ 
stream  of  a  refinery  or  import  facility  in  their  annual  average  benzene  calculation,  and  to  make  the  section  consistent 
with  §80. 1238(b). 


80.1238  . 

80.1347(a)(5) 

80.1347(a)(6) 

80.1348  . 

80.1349  . 

80.1354  . 

80.1451  . 


Revises  benzene  determination. 

Amended  to  require4hat  a  negative  annual  average  must  be  reported  as  zero,  and  that  a  refiner  must  comply  with 
§80.65(i)  when  producing  RBOB  or  RFG  and  §80. 101  (g)(9)  when  producing  conventional  gasoline. 

Added  to  allow  refiners  and  importers  who  are  blending  blendstock  into  previously  certified  gasoline  (PCG)  an  alter-  . 

native  to  directly  test  the  blendstock  for  benzene. 

Revises  sample  retention  requirements. 

Added  to  allow  importers  who  import  gasoline  into  the  U.S.  by  truck  to  use  the  sampling  and  testing  requirements  in  40 
CFR  part  80  subpart  E  as  an  alternative  to  the  sampling  and  testing  requirements  in  subpart  L. 

Revises  reporting  requirements  for  gasoline  benzene  program. 

Revises  RFS  reporting  requirements. 


i.  Amendments  Related  to  Reduction  of 
Testing  for  Complex  Model  Fuel 
Parameters 

In  §§  80.65  and  80.75,  we  are 
proposing  to  streamline  and  reduce  the 
RF(5  and  CG  testing  and  reporting 
burden  of  gasoline  refiners  and 
importers  by  reducing  the  testing  and 
reporting  requirements  of  certain  fuel 
parameters  associated  with  the  complex 
model.  Currently,  for  RFG,  every 
parameter  listed  in  §  80.65  must  be 
tested  for  every  batch  and  each 
parameter  must  be  reported  for  every 
batch.  No  monthly  compositing  of  batch 
samples  is  allowed  for  any  parameter. 
For  conventional  gasoline,  monthly 
compositing  and  batch  reporting  based 
on  those  monthly  composites  is  allowed 
for  all  parameters  except  sulfur  and 
benzene.  However,  with  the  phasing  out 
of  complex  model  standards,  reduced 
testing  and  reporting  is  appropriate, 
particularly  for  RFG.  In  cases  where  a 
refiner  is  subject  to  only  benzene,  RVP, 
and  sulfur  standards,  certain  parameters 
no  longer  need  to  be  tested  and  reported 
on  an  every-batch  basis.  However,  the 
full  slate  of  complex  model  parameters 
will  still  be  needed  in  some  cases. 
Specifically,  refiners  producing  RFG 
during  the  summer  VOC  control  season 
will  still  need  to  use  the  complex  model 
to  determine  VOC  performance,  and 
thus  must  still  measure  and  report  the 
relevant  complex  model  fuel 
parameters.  In  addition,  small  refiners 
that  are  subject  to  the  delayed 
compliance  option  for  the  0.62  volume 
percent  benzene  standard  will  have  to 
use  the  complex  model  until  2015  for 
CG  MSATl  compliance.'*"^  Currently, 


“02  61  FR  17230  (March  29,  2001). 


there  are  17  complex  model  parameters 
on  the  RFG/anti-dumping  batch  report. 
We  are  proposing  to  eliminate  reporting 
for  American  Petroleum  Institute  (API) 
gravity.  In  addition,  oxygenates  need 
not  be  reported  unless  the  refiner’s 
gasoline  includes  oxygenates  or  the 
refiner  is  including  downstream  added 
oxygenate  in  its  compliance 
calculations.  Apart  from  being  necessary 
for  use  in  the  complex  model,  these 
parameters  have  little  use  for  program 
compliance.  In  addition,  we  are 
proposing  to  reduce  testing  and 
reporting  as  follows:  For  both  RFG  and 
conventional  gasoline  we  propose  to 
eliminate  the  requirement  to  test  and 
report  API  gravity  for  batch  certification 
purposes.  For  winter  RFG,  we  propose 
to  eliminate  the  requirement  to  test  and 
report  the  following  parameters  on  an 
every  batch  basis  and  instead  allow 
testing  and  reporting  of  monthly 
composites:  aromatics,  distillations  and 
olefins.  Winter  sulfur  and  benzene 
would  continue  to  be  tested  and 
reported  on  an  every  batch  basis.  All 
summer  complex  model  parameters 
would  still  be  required  to  be  tested  and 
reported  on  an  every  batch  basis.  For 
conventional  gasoline,  since  the 
regulations  already  allow  for  testing  and 
reporting  most  parameters  on  a  monthly 
composite  basis,  the  only  significant 
change  would  be  to  eliminate  the  batch 
certification  testing  and  reporting  for 
API  gravity.  Only  benzene,  sulfur,  and 
any  oxygenates  that  are  actually 
included  in  the  gasoline  batch  must  be 
tested  and  reported  on  an  every-batch 
basis  (except  for  refiners  that  are  still 
subject  to  a  complex  model  toxics 
standard:  they  must  test  all  parameters 
but  may  use  monthly  composite  testing 


and  reporting  except  for  sulfur  and 
benzene,  and  oxygenate,  where 
applicable).  The  values  for  aromatics, 
olefins,  and  distillation  terms  may 
continue  to  be  determined  from 
monthly  composites.  These  changes 
would  substantially  reduce  the  testing 
and  reporting  associated  with  each 
batch.  We  request  comment  on  this 
reduced  testing  scheme. 

ii.  Amendments  Related  to  Reporting 

EPA  is  proposing  to  amend  various 
provisions  in  40  CFR  parts  79  and  80  to 
reduce  the  number  of  different  reporting 
deadlines  that  regulated  parties  must 
meet  and  to  enable  the  future  use  of  a 
unified  and  simplified  reporting  form. 
EPA’s  goal  is  to  simplify  reporting  and 
reduce  the  number  of  hours  parties 
spend  preparing  and  submitting  reports. 
This  overall  effort  responds  to  Executive 
Orders  13563  and  13610,  which  direct 
government  agencies  to  simplify  rules 
and  to  achieve  reductions  in  paperwork 
and  reporting  burdens,  and  is  part  of 
EPA’s  agency-wide  effort  to  streamline 
regulatory  reporting  requirements. 

Currently  under  40  CFR  parts  79  and 
80,  there  are  ten  separate  cyclical 
reporting  dates  each  year  (eleven  in  a 
leap  year).  This  proposal  would  amend 
these  deadlines  so  that  all  affected 
programs  use  the  same  four  dates. 
Programs  that  would  be  affected  by  this 
proposal  include  the  fuels  and  fuel 
additives  registration  program  (40  CFR 
part  79,  subpart  A),  the  Reformulated 
Gasoline  and  Anti-Dumping  program 
(40  CFR  part  80,  subparts  D  and  E),  the 
Gasoline  Sulfur  program  (40  CFR  part 
80  subpart  H),  the  Motor  Vehicle, 
Nonroad,  Locomotive,  and  Marine 
Diesel  program  (40  CFR  part  80  subpart 


29950 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


I),  the  Gasoline  Benzene  program  (40 
CFR  part  80  subpart  L),  and  the 
Renewable  Fuel  Standard  program  (40 
CFR  part  80  subparts  K  and  M).  We  are 
proposing  that  reporting  deadlines 
would  be  standardized  as  follows:  June 
1,  for  all  reports  covering  quarter  1  of 
the  compliance  year;  September  1,  for 
quarter  2;  December  1,  for  quarter  3;  and 
March  31  for  quarter  4.  End  of  year 
compliance  reports  would  also  be  due 
on  March  31. 

These  proposed  changes  would  either 
delay  or  maintain  current  deadlines  for 
nearly  all  required  reports.  Deadlines  for 
all  other  annual  reports  would  either  be 
•  maintained  if  they  matched  the  new 
quarterly  deadline,  or  extended  to 
match  the  new  quarterly  deadline. 

These  proposed  changes  would  not 
include  “Attest  Engagements”  or 
reporting  related  to  specific  events 
under  the  Fuels  Program,  such  as 
trading  Renewable  Identification 
Numbers  (RINS)  in  EPA’s  Moderated 
Transaction  System  (EMTS).  All 
reporting  deadlines  for  Attest 
Engagements  and  reporting  specific 
events  would  remain  the  same. 

Respondents  would  still  have  the 
option  to  report  earlier  than  any  given 
deadline.  Additionally,  these  deadline 
changes  would  allow  EPA  to  develop  a 
single  electronic  format  that  would 
collect  all  required  data  and  maximize 
the  capability  of  electronic  reporting 
with  data  reuse,  no  duplicate  fields,  and 
a  user-friendly  interface. 

We  would  also  be  correcting  a 
typographical  error  in  40  CFR 
80.1451(f)(2)  and  clarifying  that  reports 
are  to  be  signed  by  the  “responsible 
corporate  officer.”  Additionally,  we 
would  remove  an  incorrect  reference 
under  79.5(a)(2).. 

iii.  Amendments  To  Update  Test 
Methods 

Refiners,  importers  and  oxygenate 
blenders  producing  gasoline  and  diesel 
motor  vehicle  fuel  are  required  to  test 
RFG,  CG  and  diesel  fuel  for  various  fuel 
parameters  including  aromatics, 
benzene,  distillation,  olefins,  oxygenate 
content, -RVP,  and  sulfur.  A  number  of 
relevant  regulatory  provisions  currently 
have  references  to  test  methods  that 
have  since  been  revised  and  updated. 
We  are  proposing  to  update  those  test 
methods  to  reflect  current  test  methods 
in  order  to  ensure  that  all  test  methods 
are  readily  available  to  the  regulated 
community.  ASTM  International 
(ASTM)  test  method  D2622  is  currently 
the  designated  test  method  for 
measuring  sulfur  (§§  80.46(a)(1), 
80.580(b)(2)),  in  gasoline  and  diesel  fuel 
at  the  500  ppm  sulfur  standard.  ASTM 
test  methods  D5453,  D6920,  D3120  and 


D7039  are  currently  alternative  test 
methods  for  measuring  sulfur 
(§§  80.46(a)(3)(i),  80.46(a)(3)(ii), 
80.46(a)(3)(iii),  80.46(a)(3)(iv))  in 
gasoline.  ASTM  test  method  D5453  is 
also  alternative  test  method  for 
measuring  sulfur  (§  80.580(c)(2))  in 
diesel  fuel  at  the  500  ppm  sulfur 
standard,  as  well  as  ASTM  test  method 
D4294.  ASTM  test  method  D6667  is 
currently  the  designated  test  method  for 
measuring  sulfur  (§  80.46  (a)(2))  in 
butane.  ASTM  test  methods  D4468  and 
D3246  are  currently  alternative  test 
methods  for  measuring  the  sulfur 
(§  80.46(a)(4)(i),  80.46(a)(4)(ii))  content 
in  butane.  ASTM  D1319  is  currently  the 
designated  test  method  for  measuring 
olefins  (§  80.46(b))  in  gasoline  and 
aromatics  (§  80.2(z))  in  diesel  fuel  and  is 
also  allowed  as  an  alternative  test 
method  for  measuring  aromatics 
(§  80.46(f)(3))  in  gasoline.  ASTM  D6550 
is  currently  an  alternative  test  method 
for  measuring  olefins  (§  80.46(b)(2)(i))  in 
gasoline.  ASTM  test  method  D5599  is 
currently  the  designated  test  method  for 
measuring  oxygenates  (§  80.46(g)(1))  in 
gasoline.  ASTM  test  method  D4815  is 
currently  an  alternative  test  method  for 
measuring  oxygenates  (§  80.46(g)(2))  in 
gasoline.  ASTM  test  method  D5769  is 
currently  the  designated  test  method  for 
measuring  aromatics  (§  80.46(f)(1))  in 
gasoline.  ASTM  test  method  D3606  is 
currently  the  designated  test  method  for 
measuring  benzene  (§  80.46(e))  in 
gasoline.  ASTM  test  method  D86  is 
currently  the  designated  test  method  for 
measuring  the  distillation  (§  80.46(d))  of 
gasoline.  ASTM  test  method  D5191  is 
currently  the  designated  test  method  for 
measuring  the  RVP  (§  80.46(c))  of 
gasoline.  ASTM  test  method  D976  is 
currently  the  designated  test  method  for 
measuring  the  Cetane  Index  (§  80.2(w)) 
of  diesel  fuel.  ASTM  standard  practice 
D4057  is  currently  the  manual  sampling 
standard  practice  for  petroleum  and 
petroleum  products  (§  80.8(a)).  ASTM 
standard  practice  D4177  is  currently  the 
automatic  sampling  standard  practice 
for  petroleum  and  petroleum  products 
(§  80.8(b)).  ASTM  standard  practice 
D5842  is  currently  the  RVP  sampling 
standard  practice  for  fuels  (§  80.8(c)). 
ASTM  standard  practice  D5854  is 
currently  the  composite  sampling 
standard  practice  for  petroleum  and 
petroleum  products  (§  80.8(a)). 

Table  VI-2  lists  the  designated 
analytical  test  methods  and  alternative 
analytical  test  methods  for  RFG,  CG  and 
diesel  fuel  that  we  are  proposing  to 
update  in  today’s  action.  The  Agency 
has  reviewed  these  updated  ASTM  test 
methods  and  believes  that  the  revisions 
contained  in  them  will  result  in 


improvements  in  the  utilization  of  these 
test  methods  for  the  regulated  industry. 
We  also  believe  that  our  proposal  to 
revise  these  test  methods  would  not 
result  in  significant  changes  that  would 
cause  a  user  of  an  older  version  of  the 
same  method  to  incur  increased 
compliance  costs.  Moreover,  all  of  the 
revisions  were  deemed  necessary  by 
ASTM  International  so  that 
improvements  in  the  test  method’s 
procedures  would  ensure  better 
operation  for  the  user  of  the  test 
method.  Thus,  EPA  is  proposing  today 
To  update  the  regulations  for  the 
following  ASTM  test  methods:  (1) 

ASTM  D2622-10,  the  designated  test 
method  for  measuring  sulfur  in  RFG, 

CG,  and  alternative  test  method  for 
diesel  fuel  at  the  500  ppm  sulfur 
standard;  (2)  ASTM  D3120-08, 
alternative  test  method  for  sulfur  in 
gasoline,  ASTM  D4294-10,  alternative 
test  method  for  sulfur  in  diesel  fufel  at 
the  500  ppm  sulfur  standard;  (3)  ASTM 
D5453-09,  alternative  test  method  for 
sulfur  in  gasoline  and  diesel  fuel  at  the 
500  ppm  sulfur  standard;  (4)  ASTM 
D6667-10,  designated  test  method  for 
sulfur  in  butane;  (5)  ASTM  D4468- 
85(2006),  alternative  test  method  for 
sulfur  in  butane;  (6)  ASTM  D3246-11, 
alternative  test  method  for  sulfur  in 
butane;  (7)  ASTM  D1319-10,  designated 
test  method  for  measuring  olefins  in 
gasoline  and  aromatics  in  diesel  fuel,  as 
well  as  the  alternative  test  method  for 
measuring  aromatics  in  gasoline;  (8) 
ASTM  D6550-10,  alternative  test 
method  for  measuring  olefin  content  in 
gasoline;  (9)  ASTM  D4815-09, 
alternative  test  method  for  measuring 
oxygenate  content  in  gasoline;  (10) 
ASTM  D5599-00(2010),  the  designated 
test  method  for  measuring  oxygen 
content  in  gasoline;  (11)  ASTM  D5769- 
10,  the  designated  test  method  for 
measuring  aromatics  in  gasoline;  (12) 
ASTM  D3606-10,  the  designated  test 
method  for  measuring  benzene  in 
gasoline;  (13)  ASTM  D*86-lla,  the 
designated  test  method  for  measuring 
distillation  properties  of  gasoline;  (14) 
ASTM  D5191-10b,  the  designated  test 
method  for  measuring  the  RVP  of 
gasoline;  (15)  ASTM  D976-06(2011),  the 
designated  test  method  for  measuring 
the  Cetane  Index  of  diesel  fuel;  (16) 
ASTM  D4057-06(2011),  the  manual 
sampling  standard  practice  for 
petroleum  and  petroleum  products;  (17) 
ASTM  D4 17 7-95 (20 10),  the  automatic 
sampling  standard  practice  for 
petroleum  and  petroleum  products;  (18) 
ASTM  D5842-04(2009),  the  sampling 
standard  practice  for  RVP  of  fuels;  and 
(19)  ASTM  D5854-96(2010),  the 
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composite  sampling  standard  practice 
for  petroleum  and  petroleum  products. 

Table  Vl-2— Proposed  Designated  &  Alternative  ASTM  International  Analytical  Test  Methods  Under  RFG, 

CG  &  Diesel  Motor  Vehicle  Fuel  Programs 


Fuel  parameter 


ASTM  analytical  test  method 


Sulfur  (gasoline) . 

Sulfur  (500  ppm  diesel)  . 

Sulfur  (gasoline) . 

Sulfur  (500  ppm  sulfur  diesel)  . 

Sulfur  (gasoline) . 

Sulfur  (500  ppm  sulfur  diesel)  . 

Sulfur  (butane)  . 

Sulfur  (butane)  . 

Sulfur  (butane)  . . 

Oxygen  content  (gasoline) . 

Oxygen  content  (gasoline) . 

Olefins  (gasoline)  . 

Olefins  (gasoline) . 

Aromatics  (gasoline  and  diesel)  . 

Aromatics  (gasoline)  . 

Benzene  (gasoline)  . 

Distillation  (gasolinfe) . ... 

Reid  Vapor  Pressure  (gasoline)  . 

Cetane  Index  (diesel)  . 

Manual  Sampling  of  Petroleum  and  Petroleum 
Products. 

Automatic  Sampling  of  Petroleum  and  Petro¬ 
leum  Products. 

RVP  Sampling  for  Fuels  . 

Composite  Sampling  of  Petroleum  and  Petro¬ 
leum  Products. 


1  ASTM  D2622-10,  entitled  “Standard  Test  Method  for  Sulfur  in  Petroleum  Products  by  Wave- 
I  length  Dispersive  X-Ray  Fluorescence  Spectrometry." 

ASTM  D2622-10,  entitled  “Standard  Test  Method  for  Sulfur  in  Petroleum  Products  by  Wave¬ 
length  Dispersive  X-Ray  Fluorescence  Spectrometry" 

ASTM  D5453-09,  entitled,  “Standard  Test  Method  for  Determination  of  Total  Sulfur  in  Light 
Hydrocarbons,  Spark  Ignition  Engine  Fuel,  Diesel  Engine  Fuel,  and  Engine  Oil  by  Ultraviolet 
Fluorescence." 

ASTM  D5453-09,  entitled,  “Standard  Test  Method  for  Determination  of  Total  Sulfur  in  Light 
Hydrocarbons,  Spark  Ignition  Engine  Fuel,  Diesel  Engine  Fuel,  and  Engine  Oil  by  Ultraviolet 
Fluorescence." 

ASTM  D31 20-08,  entitled,  “Standard  Test  Method  for  Trace  Ouantities  of  Sulfur  in  Light  Pe¬ 
troleum  Hydrocarbons  by  Oxidative  Microcoulometry."  ^ 

ASTM  D4294-10,  entitled,  “Standard  Test  Method  for  Sulfur  in  Petroleum  Products  by  Energy 
Dispersive  Xray  Fluorescence  Spectrometry." 

ASTM  D6667-10,  entitled,  “Standard  Test  Method  for  Determination  of  Total  Volatile  Sulfur  in 
!  Gaseous  Hydrocarbons  and  Liquefied  Petroleum  Gases  by  Ultraviolet  Fluorescence." 

I  ASTM  D4468-85(2006),  entitled,  “Standard  Test  Method  for  Total  Sulfur  in  Gaseous  Fuels  by 
i  Hydrogenolysis  and  Rateometric  Colorimetry." 

ASTM  D3246-11,  entitled,  "Standard  Test  Method  for  Sulfur  in  Petroleum  Gas  by  Oxidative 
Microcoulometry.” 

ASTM  D5599-00(2010),  entitled,  “Standard  Test  Method  for  Determination  of  Oxygenates  in 
Gasoline  by  Gas  Chromatography  and  Oxygen  Selective  Flame  Ionization  Detection.” 

ASTM  D4815-09,  entitled  “Standard  Test  Method  for  Determination  of  MTBE,  ETBE,  TAME, 
DIPE,  tertiary-Amyl  Alcohol  and  Ci  to  C4  Alcohols  in  Gasoline  by  Gas  Chromatography.” 

ASTM  D1319-10,  entitled  “Standard  Test  Method  for  Hydrocarbon  Types  in  Liquid  Petroleum 
Products  by  Fluorescent  Indicator  Adsorption.” 

ASTM  D6550-10,  entitled,  “Standard  Test  Method  for  the  Determination  of  Olefin  Content  of 
Gasolines J)y  Supercritical-Fluid  Chromatography.” 

ASTM  D1 31 9-10,  entitled  “Standard  Test  Method  for  Hydrocarbon  Types  in  Liquid  Petroleum 
Products  by  Fluorescent  Indicator  Absorption,”  for  diesel  fuel,  this  method  is  the  designated 
j  test  method;  for  gasoline,  this  method  is  an  alternative  test  method  and  if  used  as  an  alter- 
j  native  method,  its  results  must  be  correlated  to  ASTM  D5769. 

ASTM  D5769-10,  entitled,  “Standard  Test  Method  for  Determination  of  Benzene,  Toluene, 
and  Total  Aromatics  in  Finished  Gasolines  by  Gas  Chromatography/Mass  Spectrometry." 

ASTM  D3606-10,  entitled,  “Standard  Test  Method  for  Determination  of  Benzene  and  Toluene 
I  in  Finished  Motor  and  Aviation  Gasoline  by  Gas  Chromatography.” 

ASTM  D86-11a,  entitled,  “Standard  Test  Method  for  Distillation  of  Petroleum  Products  at  At¬ 
mospheric  Pressure.” 

ASTM  D5191-10b,  entitled,  “Standard  Test  Method  for  Vapor  Pressure  of  Petroleum  Products 
(Mini-Method).” 

ASTM  D976-06(2011),  entitled,  “Standard  Test  Method  for  Calculated  Cetane  Index  of  Dis¬ 
tillate  Fuels.” 

ASTM  D4057-06(Reapproved  2011),  entitled,  “Standard  Practice  for  Manual  Sampling  of  Pe¬ 
troleum  and  Petroleum  Products.” 

ASTM  D4177-95(Reapproved  2010),  entitled,  “Standard  Practice  for  Automatic  Sampling  of 
Petroleum  and  Petroleum  Products.” 

ASTM  D5842-04( Reapproved  2009),  entitled,  “Standard  Practice  for  Sampling  and  Handling 
of  Fuels  for  Volatility  Measurement.” 

ASTM  D5854-96(Reapproved  2010),  entitled,  “Standard  Practice  for  Mixing  and  Handling  of 
Liquid  Samples  of  Petroleum  and  Petroleum  Products.” 


iv.  Amendments  Related  to  Downstream 
Blending 

Today’s  proposed  rule  also  clarifies 
the  list  of  products  that  are  not  to  he 
included  in  a  refinery’s  or  importer’s 
compliance  determination  under 
§  80.1240.  Refiners  and  importers  are 
currently  required  under  §  80.1235(b)(2) 
to  exclude  oxygenate  added  to  finished 
gasoline,  RBOB  or  CBOB  downstream  of 
either  the  refinery  that  produced  the 
gasoline  or  the  import  facility  where  the 
gasoline  was  imported.  This  conflicts 


with  era’s  intended  approach  in 
§  80.1238(b),  which  allows  refiners  and 
importers  to  include  oxygenate  blended 
downstream  of  a  refinery  or  import 
facility  in  their  annual  average  benzene 
calculation,  provided  the  refiner  or 
importer  meets  certain  requirements. 
We  are  proposing  changes  that  would 
allow  refiners  and  importers  to  include 
oxygenate  blended  downstream  of  their 
facility  and  that  would  make  these, 
related  sections  consistent. 


V.  Amendments  for  Previously  Certified 
Gasoline 

For  benzene,  we  would  also  provide 
flexibility  for  refiners  and  importers  by 
providing  an  alternative  allowing  them 
to  directly  sample  and  test  each  batch  of 
blendstock,  and  treat  the  blendstock  as 
the  produced  batch  for  blendstock  that 
is  blended  into  previously  certified 
gasoline  (PCG).  We  are  proposing  to  add 
§  80.1347(a)(6)  to  reflect  this  alternative. 
This  practice  is  already  allowed  under 
the  Tier  2  sulfur  program  (at 
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§  80.340(a)(2)).  Refiners  and  importers 
are  currently  required  to  test  the  PCG  for 
benzene  before  addition  of  blendstock, 
test  the  combined  blend  of  PCG  and 
blendstock  for  benzene,  and  calculate 
the  properties  of  the  blendstock  by 
treating  the  PCG  as  a  negative  volume 
batch  and  treating  the  blended  product 
as  a  positive  batch.  Due  to  variability  in 
the  benzene  test  method,  the  PCG 
approach  can  sometimes  result  in 
calculated  blendstock  benzene 
concentrations  that  are  negative,  which 
is  physically  impossible.  We  are 
proposing  to  amend  the  regulations  at 
§  80.1235(a)(6)  (and  add  §  80.1347(a)(6), 
as  mentioned)  to  allow  refiners  and 
importers  that  blend  blendstock  into 
PCG  an  alternative  tcf  directly  test  the 
blendstock  for  benzene.  We  expect  that 
this  would  ensure  a  positive  benzene 
test  result.  Also,  today’s  proposal  would 
clarify  that  regardless  of  the  approach 
used,  a  negative  sulfur  or  benzene  result 
cannot  be  reported;  rather,  any  negative 
result  must  be  rounded  to  zero. 
Similarly,  no  negative  annual  average 
result  can  be  reported.  We  are  also 
proposing  to  amend  the  regulations  at 
§  80.1235(a)(5)  to  clarify  that  refiners 
and  importers  may  use  either  approach 
for  blendstocks  that  are  blended  into 
either  conventional  gasoline  or 
reformulated  gasoline. 

Lastly,  we  are  proposing  to  allow 
importers  who  import  gasoline  into  the 
United  States  by  truck  to  use  the 
sampling  and  testing  requirements  in 
subpart  E  for  truck  importers  as  an 
alternative  to  the  sampling  and  testing 
requirements  in  subpart  L.  EPA 
provided  these  alternative  requirements 
in  subpart  E  to  eliminate  the  need  to  test 
every  truckload  of  imported 
conventional  gasoline  for  all  complex 
model  parameters,  including 
benzene.'^o^  Since  Subpart  L  also 
requires  importers  to  test  every 
truckload  of  imported  gasoline  for 
benzene,  EPA  believes  it  is  appropriate 
to  allow  truck  importers  of  gasoline  to 
use  the  sampling  and  testing 
requirements  in  subpart  E  as  an 
alternative.  Today’s  rule  proposes  to 
amend  the  regulations  to  provide  this 
alternative  by  adding  a  new  §  80.1349. 

vi.  Amendments  Related  to  Designation 
of  an  Alternative  Lab 

Refiners  have  indicated  to  EPA  that 
significant  problems  are  created  when  a 
facility’s  designated  lab  is 
nonoperational  and  testing  cannot  be 
performed  at  the  lab  during  that  time 
period.  We  are  thus  proposing  (at 
§  80.65(f)(5))  that  a  facility  have  the 
ability  to  designate  a  back-up  or 


““  70  FR  74561  (December  15.  2005). 


alternative  lab  for  testing  during  such 
times.  In  no  case  could  this  alternative 
lab  be  used  to  select  the  best  test  result, 
rather  it  could  only  be  used  on  those 
occasions  where  operational  necessity 
causes  a  need  for  it  (e.g.,  the  normal  lab 
is  closed,  the  apparatus  for  certain  test 
methods  are  down,  or  independent  lab 
personnel  are  not  available). 

vii.  Amendments  Related  to  De  Minimis 
Reporting  Changes 

We  are  proposing  for  the  correction  of 
batch  volume  reports  to  allow  for  de 
minimis  changes  in  reporting 
compliance  that  would  not  require  a 
complete  resubmission  of  compliance 
reports  when  a  minor  discrepancy  of  a  » 
few  barrels  is  uncovered.  This 
allowance  for  the  correction  of  batch 
volume  reports  would  apply  to 
reporting  for:  RFG,  anti-dumping, 
gasoline  and  diesel  sulfur,  MSAT2  and 
the  RFS  renewable  volume  obligation 
(RVO)  (for  RFS,  this  would  only  apply 
to  the  volume  of  fuels  produced  or 
exported  that  result  in  a  RVO  for 
obligated  parties).  We  are  proposing  a 
new  section  80.10  to  define  de  minimis, 
for  the  purpose  of  this  allowance,  as  no 
more  than  500  gallons  or  by  no  more 
than  1  percent  of  the  true  batch  volume 
in  gallons,  whichever  value  is  less.  We 
request  comment  on  whether  or  not  a 
different  amount  would  be  more 
appropriate. 

viii.  Amendments  Related  to  RFS2 
Annual  Report  Date 

Currently,  the  RFS2  final  reporting 
date  (last  day  of  February)  coincides 
with  the  RFG  and  Anti-dumping 
compliance  deadline,  which  creates  a 
staffing  problem  for  regulated  entities 
because  the  regulatory  requirements  are 
often  handled  by  the  same  personnel.  It 
was  reported  to  EPA  that  this  also 
creates  an  issue  when  small 
discrepancies  in  gasoline  production  or 
import  volumes  are  realized,  and  can 
^potentially  trigger  an  increased  RFS 
RVO  and  an  ensuing  scramble  to  obtain 
the  necessary  Renewable  Identification 
Numbers  (RINs)  in  real  time.  Delaying 
the  RFS  reporting  date  until  after 
volumetric  auditing  would  address  this 
situation  and  would  have  no  impact  on 
emissions,  air  quality  or  compliance 
with  the  standard.  As  such,  we  are 
proposing  to  change  the  RFS2  reporting 
date  in  §  80.1451  to  March  31.  EPA  is 
also  seeking  comment  on  whether  the 
ability  to  transfer  RINs  in  EMTS  for 
satisfying  RVOs  under  the  previous 
compliance  year  should  be  extended 
from  the  last  day  of  February  to  March 
31  as  well. 


ix.  Acceptance  of  Alternate  Test  Data 
Under  the  Gasoline  Deposit  Control 
Program 

The  “Top  Tier”  deposit  control 
gasoline  standards  developed  by  four 
major  automakers  are  based  on  the 
premise  that  a  more  robust  level  of  the 
control  of  vehicle  engine  and  fuel 
systems  beyond  that  provided  by  the 
EPA  deposit  control  requirements  is 
desirable.'^”^  Several  major  gasoline 
marketers  have  adopted  Top  Tier  for 
their  gasoline.  It  is  widely  accepted  that 
conformance  with  the  Top  Tier  intake 
valve  deposit  (IVD)  and  fuel  injector 
deposit  (FID)  control  testing 
requirements  is  more  challenging  than 
complying  with  the  EPA  IVD  and  FID 
testing  requirements.  Yet  additive 
packages  must  still  be  certified  to  EPA’s 
less  stringent  standards  on  older  test 
procedures.  We  believe  that  EPA  could 
accept  IVD/FID  test  data  that  complies 
with  the  Top  Tier  requirements  in  place 
of  IVD/FID  data  that  complies  with  the 
current  EPA  testing  requirements 
without  jeopardizing  the  emissions 
benefits  from  EPA’s  deposit  control 
program.  We  are  proposing  that  test  data 
that  complies  with  the  Top  Tier  IVD 
performance  standards  at  section  1.3.1 
could  be  used  to  satisfy  EPA’s  IVD 
control  requirements.  We  are  also 
proposing  that  test  data  that  complies 
with  the  Top  Tier  FID  performance 
testing  standards  at  section  1.3.3  could 
be  used  to  satisfy  EPA’s  FID  control 
requirements.  We  believe  that  this 
allowance  would  provide  significant 
saving  to  industry  from  reduced  deposit 
control  testing  while  maintaining  the 
emissions  benefits  of  EPA’s  gasoline 
deposit  control  program.  These  changes 
are  being  proposed  in  the  regulations  at 
§§  80.161(b),  80.163(a)(l)(iii),  80.164(a), 
80.165,  80.167(a),  80.176,  and  80.177. 

b.  Broader  Regulatory  Streamlining 
Through  Program  Restructuring 

The  current  set  of  fuel  regulations  is 
the  result  of  programs  that  have  been 
established  over  the  years  to  reduce 
emissions  firom  mobile  sources.  These 
programs  include  gasoline  volatility 
(RVP),  reformulated  gasoline  and  anti¬ 
dumping,  sulfur  control  (which  the  Tier 
3  program  proposed  today  would 
revise),  mobile  source  air  toxics 
(MSATl),  benzene  control  (MSAT2), 
and  the  renewable  fuel  standards  (RFS). 
Most  of  these  regulations  have  been 
amended  numerous  times. 


■‘“‘•The  industry  established  “Top  Tier”  deposit 
control  standards  can  be  found  at  http.// 
www.toptiergas.com/deposit_control.html.  EPA’s 
deposit  control  requirements  are  contained  in 
§§  80.140  through  80.174. 
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The  RFG  and  anti-dumping 
regulations  in  particular  contain  some  of 
the  more  burdensome  requirements  on 
sampling,  testing,  and  reporting.  They 
also  have  some  of  the  more  stringent 
restrictions  on  gasoline  use  (e.g., 
restricting  where  fuel  produced  can  be 
sold,  what  it  may  be  commingled  with, 
etc.).  EPA  used  the  RFG  and  anti¬ 
dumping  rules  as  the  foundation  for 
many  aspects  of  subsequently 
developed  fuel  regulatory  programs. 
However,  the  subsequent  rules, 
considered  as  a  whole,  have  supplanted 
most  of  the  RFG  and  anti-dumping 
standards.  For  this  reason,  we  are 
proposing  to  streamline  the  regulations 
in  several  places  as  described  above. 
Initial  discussions  with  fuel  industry 


representatives  have  indicated  that  a 
comprehensive  review  of  the  complete 
set  of  fuel  regulations  contained  in  Parts 
79  and  80  (“Registration  of  Fuels  and 
Fuel  Additives”  and  “Regulation  of 
Fuels  and  Fuel  Additives,”  respectively) 
of  the  Gode  of  Federal  Regulations  could 
lead  to  further  streamlining  of  the 
regulations  beyond  the  streamlining 
provisions  proposed  today. 

EPA  expects  that  streamlining  would 
result  in  more  efficient  and  less  costly 
compliance  determinations  for  affected 
parties  while  maintaining  the 
environmental  benefits  of  the  programs. 
Since  such  t;hanges  could  require  not 
just  the  removal  or  streamlining  of 
existing  provisions  but  also  the 
replacement  of  several  provisions  with 
new,  less  onerous  ones,  we  are  not 


proposing  such  changes  today. 

However,  EPA  requests  comments  on 
potential  areas  in  the  fuel  regulations 
that  may  benefit  from  such  a  more 
comprehensive  streamlining  effort.  For 
example,  it  may  be  possible  for  the  RFG 
VOG  standard  to  be  met  if  a  sufficiently 
stringent  RVP  level  is  attained.  Under 
this  scenario,  sampling  and  testing 
requirements  at  the  refinery  would  be 
reduced.  Another  potential  scenario 
could  involve  consolidation  of  Some 
RFG  and  anti-dumping  rules;  for 
example,  a  single  set  of  rules  governing 
the  treatment  of  downstream  ethanol 
blending  and  in-use  surveys  could 
provide  greater  efficiency  and  flexibility 
regarding  fuel  distribution. 

2.  Subpart  I  Technical  Amendments 


Table  Vl-3 — 40  CFR  Part  80  Subpart  I  (Diesel  Fuel)  Technical  Amendments 


Section 

Description 

80.572(a)  . 

80.584(b)(3)(i)  . 

Amended  to  remove  the  requirenrient  for  15  ppm  highway  diesel  fuel  pump  labels  beginning  November  30,  2014,  and  to 
amend  the  title  to  reflect  that  the  section  includes  labeling  requirements  for  dispensers  of  motor  vehicle  diesel  fuel. 
Amended  to  correct  typographical  error  (“note”  to  “not”). 

We  are  proposing  to  remove  the 
requirement  for  diesel  fuel  pump  labels 
for  15  ppm  highway  diesel  fuel. 
Beginning  December  1,  2010,  all 
highway  diesel  fuel  was  required  to  be 
15  ppm  or  less;  thus,  highway  diesel 
fuel  labels  are  no  longer  needed  to 
distinguish  it  from  500  ppm  highway 


diesel  fuel.  However,  we  do  recognize 
that  it  may  confuse  consumers  who  are 
accustomed  to  seeing  the  highway 
diesel  fuel  pump  labels  if  those  labels 
were  to  disappear,  so  we  are  also 
requesting  comment  on  the  removal  of 
this  labeling  requirement.  Note  that  if 
highway  diesel  fuel  pump  labels  are  no 


longer  required  by  the  regulations,  retail 
and  wholesale  purchaser-consumer 
facilities  would  be  free  to  continue 
labeling  to  eliminate  confusion  if  they 
so  choose. 

3.  Performance-Based  Measurement 
Systems  (PBMS) 


Table  Vl-4— PBMS-Related  Technical  Amendments 


Section 

Description 

80.46  .  i 

80.47  . 

80.101  (i)(1)(i)(A),(i)(3)(i)(C),  (i)(3)(ii)(C)  ... 

80.330(c)(1),  (d)(1),  (d)(2)  . 

80.370(a)(7)(iv)  . 

80.585(a)  and  (d)(4)  . 

80.1348  . 

80.1354(b)(2)  . 

Amended  to  allow  for  performance-based  approaches  for  measuring  gasoline  parameters. 

Added  to  extend  the  performance-based  approach  to  other  parameters  besides  diesel  sulfur. 

Amended  to  allow  for  performance-based  approaches  for  measuring  gasoline  parameters. 

Amended  to  allow  for  performance-based  approaches  for  sampling  and  testing. 

Amended  to  require  identification  of  the  test  method  used  to  measure  the  sulfur  content  of  a  batch. 

Amended  to  state  the  process  for  approval  of  test  methods  prior  to  and  after  adoption  of  PBMS  for  all 
fuel  programs. 

Amended  to  state  the  sample  retention  requirements  prior  to  and  after  adoption  of  PBMS  for  all  fuel 
programs. 

Amended  to  require  identification  of  the  test  method  used  to  measure  the  benzene  concentration  of  a 
batch. 

Gonsistent  with  EPA’s  performance- 
based  measurement  system  (PBMS) 
initiative  (as  discussed  below),  today  we 
are  proposing  a  PBMS  for  those 
chemical  and  physical  properties  of 
motor  vehicle  fuels  regulated  by  EPA’s 
motor  vehicle  fuel  programs. 
Specifiqglly,  these  are  gasoline 
properties  at  §  80.46,  gasoline  sulfur  at 
§§  80.195  and  80.1603,  and  diesel  fuel 
properties  at  §  80.2(z).  This  PBMS  sets 
forth  procedures  and  criteria  by  which 
laboratories  making  measurements  to 
demonstrate  compliance  with  fuels 


regulations  may  qualify  alternative 
analytical  test  methods  to  those  required 
in  the  regulations.  It  also  sets  minimum 
statistical  quality  control  (SQG) 
requirements,  following  standard 
industry  practices,  by  which 
laboratories  must  maintain  and 
document  the  precision  and  accuracy  of 
analytical  methods  used  in  the  context 
of  these  programs.  EPA  envisions  that 
the  proposed  PBMS  would  provide 
additional  flexibility  to  the  regulated 
industry  in  choosing  test  methods  and 
foster  innovation  and  improvement  in 


the  precision  and  accuracy  of  the 
measurement  of  motor  fuel  properties 
while  not  making  any  reductions  in  the 
emission  benefits  that  result  from  motor 
fuel  programs.  It  should  also  provide 
cost  savings  to  the  regulated  industry  by 
providing  rapid  access  to  newly- 
developed  test  methods  with  speed  and 
ease  of  analysis.  Some  of  these  newer 
methods  use  smaller  quantities  of 
consumables  and  less-expensive 
instrumentation  that  are  easier  to 
automate,  thus  reducing  both  operating 
costs  and  environmental  impact. 
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a.  Background 

Refiners,  importers  and  oxygenate 
blenders  producing  RFG,  conventional 
gasoline  and  diesel  fuel  are  required  to 
test  these  fuels  to  determine  the  levels 


of  various  specified  paraftieters.' A 
designated  test  method  is  associated 
with  each  parameter  to  be  tested  (except 
for  sulfur  concentration  in  ultra-low 
sulfur  diesel  fuel,  which  must  meet 


performance-based  requirements  in 
40  CFR  part  80.  Table  VI-5  lists  the 
parameters/fuels  and  their 
corresponding  designated  test  methods 
that  we  are  proposing  to  update. 


Table  VI-5— Designated  Analytical  Test  Methods  for  Gasoline  and  Diesel  Fuel 


Fuel  parameter 

Designated  analytical  method 

Sulfur  in  gasoline . 

ASTM  D  2622-10 

Sulfur  in  butane  . 

ASTM  D  6667-10 

500  ppm  Sulfur  Diesel  Fuel  . 

ASTM  D  2622-10 

Olefins  in  gasoline . 

ASTM  1319-10 

Reid  vapor  pressure  (RVP)  in 

ASTM  D  51 91 -10b,  with  the  following  correlation  equation: 

gasoline. 

RVP  psi  =  (0.956  *  X)  -  0.347 

RVP  kPa  =  (0.956  *  X)  -  2.39 

where; 

X  =  total  measured  vapor  pressure  in  psi  or  kPa. 

Distillation  in  gasoline . 

ASTM  D86-11a 

Benzene  in  gasoline . 

ASTM  D  3606-10,  except  that  instrument  parameters  shall  be  adjusted  to  ensure  complete  resolution  of 

benzene,  ethanol,  and  methanol  peaks. 

Aromatics  in  gasoline  . 

ASTM  D  5769-10,  except  that  sample  chilling  requirements  in  section  8  of  this  standard  are  optional. 

Oxygen  and  oxygenate  content  in 

ASTM  D  5599-00(2010) 

gasoline. 

Aromatics  in  diesel  fuel  . 

ASTM  D1 31 9-10 

In  addition  to  the  designated  analytic 
methods  for  the  parameters  mentioned 
above,  EPA  has  specified  alternative  test 
methods  for  some  parameters.  These 
alternative  test  methods  may  be  used  in 
lieu  of  the  corresponding  designated  test 
methods,  provided  that  all  test  results 
are  correlated  to  the  appropriate 
designated  test  methods.  Alternative  test 
methods  have  not  been  established  for 
all  regulated  motor  vehicle  fuel 
parameters,  however.  Specifically, 
alternative  test  methods  have  been 
established  for  measuring  the  gasoline 
properties  of  aromatic  content,"*”® 
oxygenate  content,"*”^  olefin  content, 4”® 
and  sulfur  content^””  as  well  as  sulfur 
in  butane."**®  Currently,  if  a  regulated 
party  wishes  to  use  an  alternative  test 
method  that  is  not  already  approved,  it 
must  petition  the  Agency,  and  EPA 
must  approve  the  use  of  this  alternative 
method  through  a  rulemaking  process 
that  on  average,  may  take  more  than  a 
year  to  complete. 

Approving  new  methods  through 
rulemaking  has  been  identified  as  a 
barrier  to  the  use  of  innovative 
analytical  test  methods.  In  order  to 
address  these  concerns  and  similar  ones 
in  other  media  areas,  the  Agency’s 
Environmental  Monitoring  Management 
Council  established  a  workgroup  of 


scientists  representing  EPA’s 
Headquarters  and  Regional  offices  to 
consider  establishing  a  performance- 
hased  approach  to  specifying  analytical 
testing  requirements.  On  the 
recommendations  of  the  workgroup,  the 
Agency  decided  to  incorporate  the 
PBMS  approach  into  its  programs,  to  the 
extent  feasible. 

EPA’s  practice,  in  recent  rulemaking 
activities,  of  aligning  its  prescribed 
methods  with  those  published  by 
Voluntary  Consensus-based  Standards 
Bodies  (VCSBs)"***  is  almost  cojasistent 
with  the  PBMS  policy  and  with  the 
National  Technology  Transfer  and 
Advancement  Act  (NTTAA).'**^  For 
example,  in  the  nonroad  diesel 
rulemaking,  which  controlled  the  sulfur 
content  of  diesel  fuel,"**®  EPA  required 
only  that  laboratories  demonstrate  their 
test  methods’  ability  to  meet  a  set 
performance  criteria  rather  than 
prescribing  that  a  single  specific  method 
he.used.  Today’s  proposal  extends  the 
diesel  sulfur  qualification  approach  to 
the  chemical/physical  properties 
measured  in  other  motor  vehicle  fuel 
programs,  with  modifications 
appropriate  to  accommodate  the 
differences  among  the  fuel  parameters. 


h.  Overview  of  Proposed  Program 
Requirements 

In  a  June  29,  2004  rulemaking,  EPA 
specified  a  performance-based  approach 
to  measuring  diesel  sulfur  at  15  ppm 
and  500  ppm  and  removed  the  previous 
requirement  of  parti'cular  designated 
and  alternative  methods  for  15  ppm 
diesel  sulfur.^*"*  We  decided,  in  that 
rulemaking,  to  offer  users  two 
approaches  to  selecting  test  methods  for 
diesel  sulfur  at  the  500  ppm  level.  The 
first  of  these  was  to  use  either  the 
designated  test  method  or  specific 
alternative  test  methods."**®  The  second 
option  was  to  meet  performance  based 
requirements  similar  to  those  adopted 
for  15  ppm  diesel  sulfur.^*®  We  are 
proposing  today  to  extend  the 
performance-based  approach  to  method 
selection  and  qualification  to  other 
parameters  besides  diesel  sulfur,  with 
modifications  appropriate  to 
accommodate  the  differences  among  the 
fuel  parameters. 

Specifically,  we  are  proposing 
requirements  that  laboratories  would  be 
required  to  demonstrate  the 


<«sSee  §§  80.580,  80.584  and  80.585. 

ASTM  D  1319-03'!  (see  §80.46(0(3)). 

■•0^  ASTM  D  4815-04  (see  §  80.46(g)(2)). 

ASTM  D  6550-05  (see  §  80.46(b)(2)(i)). 

401  aSTM  methods  D  5453-08a,  D  6920-07,  D 
3120-06'!,  and  D  7039-07  (see  §§  80.46(a)(3)(i) 
through  80.46(a)(3)(iv)). 


•!!'!  ASTM  D  4468-85  (reapproved  2000)  and 
ASTM  D  3246-96  (see  §§  80.46(a)(4)(i)  and 
80.46(a)(4)(ii)). 

■!!!  ASTM  International  (ASTM)  is  one  such 
organization. 

'*!2Puhlic  Law  104-113,  104th  Congress,  March  7, 
1996,  H.R.  2196. 


‘'!^  69  FR  38958,  June  29,  2004.  This  rulcmalcing 
used  standard  materials  with  known  chemical 
composition  to  evaluate  the  accuracy  of  candidate 
test  methods. 

■*!“  See  §§  80.584  and  80.545. 

“IS  See  §  80.580(c)(2). 

-‘!6See  §§  80.584(a)(2),  80.584(h)(2)(i)  through 
.80.584(h)(2)(iii),  and  80.585. 
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precision  and  accuracy**^®  of  chosen 
fuel  parameter  measurement  methods. 
Once  implemented,  this  proposal 
would:  (1)  Require  individual 
laboratories  to  demonstrate  adequate 
measurement  quality,  (2)  allow 
laboratories  to  choose  methods  that 
meet  their  own  needs,  provided  they 
can  meet  prescribed  criteria  rather  than 
specific  methods,'*^®  and  (3)  require  all 
laboratories  making  regulatory 
measurements  to  establish  and  maintain 
a  statistical  quality  control  program. 

EPA  intends  that  the  measurement 
system  resulting  from  this  proposal 
would  make  no  compromises  on 
precision  or  accuracy  relative  to  the 
system  that  exists  under  current 
regulations.  We  intend  to  incorporate 
the  standards  and  practices  of  Voluntary 
Consensus  Standards  Body  (VCSB) 
organizations  wherever  feasible. 

Today’s  PBMS  approach  applies  to 
the  qualification  of  analytical  test 
instrumentation  and  methods  used  to 
measure  various  characteristics  of 
individual  fuel  samples.  It  does  not 
apply  to  sampling  methods  or  in-line 
blending  methods.  While  in-line 
blending  certainly  includes  the  use  of 
analytical  measurements,  it  is  broader  in 
scope  than  this  proposal.  Including  in¬ 
line  blending  methodologies  in  this 
proposed  rulemaking  would  raise  issues 
that  could  not  be  adequately  addressed 
in  the  context  of  this  proposed 
rulemaking.  Furthermore,  in-line 
blending  already  has  a  certification 
process,  as  specified  in  regulations  at 
§  80.65(f),  that  sets  forth  qualification 
criteria  that  take  into  account  the 
unique  combinations  of  sampling, 
control,  and  analysis  that  are  involved 
with  in-line  blending.  However,  we  seek 
comment  on  potentially  expanding  our 
PBMS  to  include  sampling  or  in-line 
blending  methods. 


Precision — the  amount  of  consistency  in  a  set 
of  measurements  performed  on  the  same  material. 
ASTM  repeatability  and  reproducibility  are 
examples  of  measures  of  precision.  ASTM 
Repeatability  (“r”) — the  difference  between 
successive  test  results  obtained  by  the  same 
operator  with  the  same  apparatus  under  constant 
operating  conditions  on  identical  test  material. 
ASTM  Reproducibility  (“R”) — the  difference 
between  two  single  and  independent  test  results 
obtained  by  different  operators  working  in  different 
laboratories  on  identical  test  material  using  the 
same  method. 

■*'«  Accuracy — the  closeness  of  a  single 
measurement  to  its  true  value  of  what  is  being 
measured. 

’’®For  some  parameters  the  criteria  will  be  based 
on  the  laboratory’s  chosen  method’s  ability  to 
closely  predict  the  measurements  made  by  EPA’s 
chosen  or  “designated”  method.  This  approach  is 
made  necessary  by  the  “method-dependent” 
definition  of  some  of  the  parameters  to  be 
measured. 


c.  How  can  we  establish  the  accuracy  of 
the  measurement  system  (all  qualified 
methods/installations)  for  each 
parameter? 

We  are  proposing  to  group  the 
gasoline  and  diesel  fuel  parameters  that 
must  be  measured  (e.g.,  aromatics, 
sulfur,  etc.),  into  two  categories.  These 
categories  depend  on  whether  it  is 
feasible  to  construct  and  use  gravimetric 
standards  ’*20  for  defining  the  parameter 
and  thus  determining  the  accuracy  of  a 
measurement  method.  For  some 
parameters  it  is  difficult  or  perhaps 
impossible  to  make  gravimetric 
standards.  This  is  particularly  true 
where  the  parameter  is  actually  a  class 
of  chemical  compounds  (themselves 
containing  multiple  chemical 
compounds)  that  may  have  a  very  large 
number  of  members  (e.g.,  aromatics  in 
gasoline).  Use  of  gravimetric  standards 
for  establishing  accuracy  may  also  be 
hindered  if  many  of  the  potential 
measurement  methods  are  sensitive  to 
the  chemical  composition  of  the 
material  that  the  analyte  is  added  (often 
called  the  “matrix”)  and  are  thus  prone 
to  being  “confused”  into  giving 
inaccurate  answers.  Where  these  two 
problems  are  not  present,  the  use  of 
gravimetric  standards  is  the  ideal  way  to 
establish  the  accuracy  of  the  analytical 
test  method.  We  will  describe  these  as 
“absolute”  parameters.  The  accuracy 
qualification  test  for  a  method 
measuring  such  parameters  should 
center  upon  its  being  able  to  get  the 
“right”  answer  for  one  or  more 
gravimetric  standards. 

To  establish  the  accuracy  of  methods 
measuring  each  parameter  where 
gravimetric  standards  hindered,  we  are 
proposing  to  retain  an  EPA-prescribed 
reference  method  or  “designated 
method”  that  would,  in  effect,  define 
the  parameter  as  “parameter  X  is,  for 
federal  regulatory  purposes,  whatever 
method  Z  measures.”  Parameters  that 
require  such  treatment  will  be  described 
as  “method-defined”  parameters. 
Establishing  the  accuracy  of  a  method 
intended  to  measure  such  a  parameter 
would  be  accomplished  by  relating  its 
measurements  on  a  particular  set  of  test 
fuels  to  measurements  made  on  the 
same  fuels  by  a  laboratory  operating  the 
designated  method.  This  approach  is 
often  referred  to  as  correlating  the  new 


‘*2”  Gravimetric  standards  are  test  materials  made 
by  adding  a  carefully  weighed  (hence 
“gravimetric”)  quantity  of  the  analyte  of  interest  to 
a  measured  quantity  of  another  substance  known 
not  to  contain  any  of  the  analyte.  The  result  is  a 
solution  with  a  very  accurately  known 
concentration  of  the  analyte.  The  accuracy  of 
gravimetric  standard  reference  materials  can  he 
closely  controlled  and  is  not  dependent  on  an 
analytical  test  method. 


method  with  the  designated  method.  In 
other  words,  measurements  from  the 
new  method  (the  “candidate”  for 
qualification)  would  be  used  to  predict 
the  measurements  that  the  designated 
method  would  get  on  the  same  fuels 
(with,  perhaps,  some  offset  or 
adjustment  equation  applied)  and  then 
these  predictions  would  be  compared 
with  the  actual  measurements  made 
from  those  fuels  by  the  designated 
method.  If  the  predictions  are 
consistently  close  to  the  designated 
method  measurements  and  evenly 
distributed  above  and  below  these 
reference  values,  then  the  laboratory 
and  the  method  it  proposes  to  use 
would  have  a  good  case  for  qualification 
with  regard  to  accuracy.  Such  a 
correlative  approach  to  qualification  is 
dependent  for  its  workability  upon  the 
test  fuels  used  to  establish  the 
correlation.  Such  fuels  must  be 
sufficiently  varied  along  all  important 
dimensions  so  that  day-to-day 
production  laboratory  operations  are 
very  unlikely  to  turn  up  some  unusual 
fuels  (or  a  new  class  of  fuels  produced, 
say,  by  some  new  refining  process)  for 
which  the  correlation  equation  derived 
earlier  is  not  accurate  and  where  the 
predictions  of  the  designated  method’s 
results  are  quite  erratic  and  inaccurate. 

In  addition  to  the  dependence  of  the 
method-defined  approach  upon  the 
choice  of  fuels  for  establishing  the 
correlation  to  the  designated  method, 
this  approach  also  greatly  elevates  the 
importance  of  the  designated  method 
that  is  used.  An  increasingly  obsolete 
designated  method  might  need  to  be 
changed  for  practical  reasons,  but 
adoption  of  a  new  designated  method 
could  bring  about  a  de  facto  change  in 
the  standard  for  the  parameter  in  the 
absence  of  a  prescribed  correction 
equation  designed  to  align  the  new 
designated  method  with  the  old.  While 
the  gravimetric  approach  to 
measurement  has  its  own  problems,  it  is 
free  of  the  difficulties  associated  with 
any  particular  method. 

Our  classification  of  parameters  into 
the  absolute  or  method-defined 
categories  is  not  entirely 
straightforward.  Of  the  parameters 
subject  to  this  proposal,  only  those  with 
sulfur  as  the  analyte  fall  into  the 
absolute  category.  Sulfur  is  a  single 
element  rather  than  a  compound  (or, 
worse,  a  class  of  compounds  with 
numerous  members)  and  thus  lends 
itself  to  the  construction  of  gravimetric 
standards.  The  methods  that  are 
currently  used  to  measure  sulfur  in 
gasoline  and  diesel  fuel  have  been 
subject  to  intensive  recent  development 
work  and  are  largely  free  of  matrix 
effects.  Sulfur  in  butane  is  even  more 
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amenable  to  the  absolute  approach, 
since  butane  is  a  single  compound 
rather  than  a  constantly  varying  mixture 
of  many  compounds.  We  also  note,  as 
mentioned  before,  that  the  diesel  sulfur 
rule  used  the  absolute  approach.  For 
these  reasons  we  are  proposing  to  treat 
gasoline  sulfur  and  sulfur  in  butane  as 
absolute  parameters. 

Beyond  these  two  sulfur  parameters, 
classification  becomes  more  difficult. 
Where  the  analyte  is  a  class  of 
compounds,  like  aromatics,  the 
construction  of  a  gravimetric  standard 
would  have  to  be  done  by  use  of  an 
agreed-upon  conventional  recipe  that 
includes  some  group  of  the  compounds 
in  the  class  in  proportions  that 
approximate  to  what  is  found  in  the  * 
actual  fuels  that  a  method  will  measure. 
If  the  class  has  relatively  few 
compounds  and  they  are  all  available  in 
reasonably  pure  form,  then  they  could 
all  be  included  in  the  standard,  leaving 
only  the  issues  of  their  respective 
concentrations  (likely  to  vary  among 
real  fuels)  and  the  question  of  “matrix 
effects”  as  discussed  above.  Where  the 
class  of  compounds  has  many  members 
and  not  all  could  be  included  in  an 
artificially  constructed  standard,  we  are 
left  with  the  question  of  which  ones  can 
be  omitted  on  grounds  that  they  are 
likely  to  occur  only  in  very  small 
concentrations  and/or  are  not 
particularly  important  in  emission 
formation.  The  result  of  these 
exclusions,  for  certain  parameters, 
would  likely  be  a  directional  bias 
toward  underestimating  the  prevalence 
of  the  target  class  of  compounds.  The 
likely  size  of  the  bias  will  vary  among 
parameters  and  among  fuels  on  which 
measurements  are  made.  Use  of  a 
complex  recipe  for  such  standards, 
where  possible,  may  minimize  the  bias, 
but  may  add  to  the  costs  and  difficulty 
of  formulating  a  standard  representative 
of  all  fuels. 

The  distillation  parameters  (T50  and 
T90)  seem  to  be  largely  resistant  to  a 
gravimetric  approach  that  relies  on  pure 
compounds  instead  of  the  smooth  curve 
that  results  from  simple  distillation  of 
complex  mixtures  like  gasoline  and 
diesel  fuel.  Such  gravimetric  standards, 
incorporating  only  a  very  limited 
number  of  compounds  out  of  practical 
necessity,  would  be  likely  to  yield  a 
kind  of  stair-step  curve. 

Given  these  logical  and  practical 
difficulties  with  using  a  gravimetric 
approach  to  qualifying  methods  for 
parameters  other  than  sulfur,  EPA  is 
today  proposing  that  the  method- 
defined  or  correlative  approach  be  used 
for  all  parameters  other  than  sulfur.  We 
are  especially  interested  in  receiving 
comment  on  our  categorization  of  fuel 


parameters,  as  either  absolute  or  method 
defined. 

d.  How  would  analytic  methods  be 
evaluated  for  qualification? 

i.  General  provisions:  To  which 
methods  and  which  parties  do  the 
proposed  requirements  apply? 

As  discussed  above,  EPA  believes  that 
the  interests  of  measurement  quality  are 
best  served  by  evaluating  most  method 
installations  for  qualification  at  the  level 
of  individual  laboratories  instead  of 
individual  instruments.  This  approach 
was  used  in  regulating  diesel  sulfur.  We 
are  proposing  to  require  laboratories  to 
qualify  all  methods  that  will  be  used  to 
make  measurements  for  regulatory 
purposes.  EPA  does  not  believe  that  a 
relatively  simple  qualification  test  will 
ensure  continued  measurement  quality, 
but  rather  that  this  will  greatly  reduce 
the  likelihood  of  a  laboratory 
undertaking  important  measurements 
without  some  assurance  that  the 
instrument  is  in  working  order,  that  at 
least  one  operator  ^21  the  laboratory 
understands  the  method  for  its  use,  and 
that  it  can  be  made  to  perform  to  meet 
acceptable  criteria.  We  seek  comment 
on  requiring  laboratories  to  qualify  all 
methods  used  to  take  measurements  for 
regulatory  purposes. 

ii.  How  would  laboratories  demonstrate 
the  precision  and  accuracy  of  methods 
for  measuring  “absolute”  parameters 
and  thus  qualify  the  methods  for  use? 

We  are  proposing  to  require  a  separate 
qualification  for  test  methods  used  to 
measure  gasoline  sulfur.  As  mentioned 
previously,  the  Agency  has  successfully 
implemented  performance  based 
requirements  for  sulfur  in  diesel  fuel. 
The  test  methods  typically  used  for 
gasoline  sulfur  (one  of  the  two 
parameters  we  are  proposing  to  consider 
absolute,  as  discussed  above)  are  also 
frequently  used  for  diesel  sulfur  and  the 
ASTM  test  method  designations  for  both 
are  the  same.  However,  examination  of 
test  method  descriptions  points  toward 
substantial  differences  in  how  the  test 
methods  are  used  in  the  different 
matrices.  One  example  is  a  requirement 
for  recalibration  when  matrices  shift. 
While  we  considered  the  possibility  of 
allowing  the  diesel  sulfur  qualifications 


‘‘2’  The  intent  behind  the  qualification  process  is 
to  demonstrate  the  facility’s  capability  with  the 
method.  Accordingly  we  are  not  proposing  that 
each  instrument  used  to  implement  a  particular 
method  be  required  to  qualify  (some  labs  may  have 
several  instruments  implementing  a  single  method) 
or  that  each  operator  be  so  required.  We 
recommend,  but  are  not  proposing  to  require,  that 
a  laboratory  rotate  operators  during  the  testing 
required  for  qualification,  thereby  both  improving 
and  testing  the  skills  of  all  operators  for  a  given 
method  and  strengthening  its  quality  program. 


to  be  used  also  for  gasoline  sulfur,  we 
believe  the  differences  between  a  diesel 
fuel  matrix  and  gasoline  fuel  matrix  may 
be  too  great  to  permit  such  a  sweeping 
exemption  from  qualification 
requirements.  The  process  of  reworking 
the  test  methods  to  measure  gasoline 
sulfur  will,  in  many  cases,  generate 
most  of  the  data  needed  for 
qualification,  and  thus  will  not 
represent  a  major  additional  effort.  So, 
despite  the  fact  that  ASTM  test  methods 
are  the  same  for  gasoline  and  diesel,  we 
are  proposing  to  require  separate 
qualification  for  test  methods  used  in 
measuring  gasoline  sulfur. 

Operational  Description.  We  are 
proposing  to  require  applications  for 
qualification  to  include  a  complete 
operational  description  of  the  test 
method  in  question.  A  VCSB 
publication  would  satisfy  this 
requirement  for  methods  published  by 
such  organizations  as  ASTM.  The 
description  must  include  the  scope  of 
the  test  method,  a  summary,  discussion 
of  any  interferences  that  are  expected, 
apparatus  needed,  reagents,  sampling 
and  specimen  preparation,  calibration, 
test  method  procedure,  calculations, 
and  any  test  method-specific  quality 
control. 

Precision  Qualification.  We  are 
proposing  requirements  for  precision 
qualification  that  are  similar  to 
requirements  set  forth  in  the  nonroad 
diesel  sulfur  rule.  That  rule  imposed  a 
maximum  value  for  the  standard 
deviation  ^*22  of  a  series  of  at  least  20 
measurements  over  at  least  20  days  on 
a  single  fuel  under  site  precision 
conditions.  Specifically,  the  diesel  rule 
used  1.5  times  the  repeatability  standard 
deviation  (ASTM  “r”/2.77)  of  what  was 
the  least  precise  of  the  then-allowed 
methods.  The  factor  of  1.5,  expands  the 
allowable  variability  from  that  of  back- 
to-back  tests  (as  in  ASTM’s  definition  of 
repeatability)  to  account  for  the  sources 
of  greater  variability  that  find  their  way 
into  a  longer  series  of  tests  on  the  same 
material.  In  the  qualification  process  for 
ultra-low  sulfur  diesel  testing,  the  factor 
of  1.5  proved  to  be  neither  so  tight  that 
most  laboratories  were  unable  to  meet  it, 
nor  so  loose  as  to  not  be  challenging  at 
all.  Thus  we  consider  it  to  be  reasonable 
on  its  face,  as  well  as  having  proven  to 
be  workable  in  practice,  and  we  have 
therefore  retained  it  in  this  proposal.  We 
request  comments  on  the  selection  of  a 
test  method’s  repeatability  to  use  as  the 
basis  of  the  qualification. 

Gasoline  Sulfur  Criterion.  We  are 
proposing  to  use  the  ASTM  repeatability 


Where  the  standard  deviation  is  estimated 
from  a  sample  of  the  population  (formula  uses  “N- 
1”  in  the  denominator). 
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standard  deviation  factor  as  discussed 
above  from  ASTM  D7039-07  to  set  the 
precision  criteria  for  gasoline  sulfur.  We 
note  that  there  is  a  designated  test 
method  and  four  alternative  test 
methods  for  gasoline  sulfur.  The  larger 
repeatability  among  the  test  methods 
currently  allowed  for  sulfur  in  gasoline 
is  for  ASTM  D6920-07.  This  was 
obtained  only  when  the  substantially 
more  variable  of  the  two  instrument 
models  included  in  a  small  inter- 
lahoratory  study  was  included.  Since 
the  most  variable  instrument  model  had 
a  repeatability  of  nearly  twice  that  of  the 
other  test  methods  and  over  four  times 
that  of  the  other  instrument  model  for 
the  same  method,  we  believe  that  ASTM 
D6920-07  should  be  represented,  for 
this  purpose,  by  the  instrument  model 
yielding  the  better  performance  of  the 
two.  Given  that  decision,  ASTM  D7039- 
07  is  left  with  the  largest  repeatability 
of  these  test  methods.  And  we  are 
proposing  to  use  its  repeatability  (1.76 
ppm  at  10  ppm)  to  set  the  precision 
criterion  for  this  parameter.  Thus  the 
maximum  allowable  standard  deviation 
of  the  twenty  test  results  on  a  10  ppm 
gasoline  would  be  0.95  ppm.'*23  Since 
we  do  not  propose  to  prescribe  the 
parameter  level  for  the  fuel  used  for 
these  precision  tests,  this  maximum 
limit  will  vary  depending  upon  the 
repeatability  number  that  the  ASTM 
D7039-07  test  method’s  repeatability 
formula  yields,  given  the  parameter 
value  of  the  test  fuel  chosen.  If  a 
laboratory  selected  a  5  ppm  fuel  to  test 
instead  of  a  10  ppm  fuel,  the  maximum 
limit  for  the  standard  deviation  would 
be  0.67  ppm. 

Sulfur  in  Butane  Precision  Criteria. 
There  are  three  test  methods  currently 
allowed  for  measuring"  the  sulfur 
content  of  butane  for  blending  into 
gasoline.  A  new  designated  test  method 
was  adopted  for  this  parameter  (ASTM 
D6667-10)  “*24  because  the  previous 
primary  test  method,  D3246-11,  had 
become  somewhat  obsolete.  Given  that 
D3246-11  is  no  longer  widely 
available,‘*25  though  still  an  allowed 
alternative  test  method,  and  that  the 
range  of  D4468-85  (reapproved  2006) 
extends  only  to  20  ppm,  we  are 
proposing  a  precision  criterion  based  on 
the  repeatability  of  D6667-10.  This  test 
method’s  repeatability  at  the  10  ppm 
level  is  1.15  ppm,  so  the  calculations 

42.3  xhis  number  was  determined  by  using  the 
repeatability  equation  for  “r”  from  ASTM  D7039- 
07  for  a  10  ppm  sulfur  gasoline  to  get  1.76  ppm, 
dividing  the  “r”  in  ppm  by  2.77  to  obtain  the 
underlying  standard  deviation  of  1.39  ppm,  and 
multiplying  the  result  by  1.5  (criterion  used  in 
diesel  sulfur  rule)  to  get  0.95  ppm. 

*2*  71  FR  16492  (April  3,  2006). 

425  See  EPA-HQ-OAR-2005-0048-0002. 


used  above  with  gasoline  sulfur  yield  an 
upper  limit  for  the  standard  deviation  of 
the  20  tests  for  sulfur  in  butane  of  0.62 
ppm. 

Temporal  Distribution  of  Precision 
Tests.  With  regard  to  spacing  of  the  20 
precision  tests,  we  are  proposing  7  or 
fewer  tests  per  week  and  2  or  fewer  tests 
per  day.  We  believe  this  would  prevent 
weekend  testing  while  also  precluding 
practices  such  as  conducting  one  test  on 
the  first  day  and  19  tests  on  the  20th 
day.  We  believe  that  adequate  spacing  of 
testing  is  necessary  if  we  are  to  have  a 
meaningful  standard  for  the  longer-term 
stability  of  a  particular  test  method  in  a 
particular  laboratory  installation.  We  are 
also  taking  comments  on  the  following 
two  options:  (1)  a  requirement  that  23  or 
more  hours  must  elapse  between  tests 
(this  option  requires  either  testing  on 
weekends  or  an  extension  of  the  20 
days);  and  (2)  tests  arranged  into  no 
fewer  than  five  batches  of  five  or  fewer 
tests  each,  with  only  one  such  batch 
allowed  per  day. 

Accuracy  Qualification.  We  are 
proposing  accuracy  criteria  for  absolute 
fuel  parameters  that  are  similar  to  the 
criteria  for  sulfur  in  diesel  fuel. 
Applicants  for  qualification  would  be 
required  to  select  two  commercially 
available  gravimetric  standard  reference 
materials  and  then  to  show  that  their 
laboratory  and  method  are  capable  of 
getting  an  average  of  ten  consecutive 
results  that  are  very  close  to  the 
Accepted  Reference  Value  or  ARV  for 
each.  How  close  to  the  ARV  these 
averages  must  be  is  the  stringency  part, 
and  we  propose  to  use  0.75  times  the 
precision  criterion  described  above, 
which  is  the  same  value  as  the  diesel 
rules.  In  the  case  of  gasoline  sulfur,  for 
a  gravimetric  standard  with  ARV  =  10 
ppm,  this  would  be  0.75  times  0.95  ppm 
or  0.71  ppm.  The  corresponding 
numbers  for  sulfur  in  butane  at  the  10 
ppm  level  would  be  0.75  times  1.15  or 
0.47  ppm.  We  are  proposing  that  for 
other  parameter  that  might  come  to  fall 
into  the  absolute  category,  the  precision 
and  accuracy  criteria  would  be 
determined  as  a  function  of  the  ASTM 
repeatability  of  one  of  the  methods 
(selected  by  EPA)  available  for 
measuring  that  parameter.‘*26 

426  It  is  important  to  understand  that  the 
numerical  examples  presented  in  the  text  are 
entirely  hypothetical,  since  use  of  precision  testing 
material  or  gravimetric  standards  at  levels  other 
than  those  used  in  the  e.xamples  would  change  all 
of  the  numbers.  Use  of  a  gasoline  sulfur  gravimetric 
standard  at  5  ppm  (instead  of  the  10  ppm  used  in 
the  example)  would  require  computing  the 
repeatability  of  the  method  at  5  ppm  using  the 
equation  given  in  the  method  description,  dividing 
it  by  2.77,  multiplying  the  result  by  1.5,  and  then 
multiplying  that  result  by  0.75.  As  a  short-cut,  the 
accuracy  criterion  could  be  determined  by 


ill.  How  would  laboratories  demonstrate 
the  precision  and  accuracy  of  methods 
for  measuring  “Method-Defined” 
parameters  and  qualify  the  methods  for 
use? 

Operational  Description,  For  method- 
defined  parameters  we  are  proposing 
the  same  operational  description  as  that 
for  absolute  parameters.  The  operational 
description  of  a  proposed  test  method 
must  be  very  complete.  We  consider 
publication  of  a  test  method  by  a  VCSB 
organization  such  as  ASTM  to  meet  this 
criterion.  For  non-VCSB  test  methods 
this  description  must  meet  very  high 
standards  for  completeness  and  clarity. 
Since  non-VCSB  test  methods  have  not 
been  fully  vetted  by  a  VCSB,  a  non- 
VCSB  test  method  would  require 
additional  information.  In  particular, 
the  underlying  scientific  measurement 
principles  must  be  thoroughly 
explained  and  the  apparatus  described 
well  enough  that  a  trained  outsider 
could  successfully  implement  the  non- 
VCSB  test  method  and  replicate  the 
applicant’s  results. 

Precision  Qualification  Specifics.  We 
are  proposing  the  same  precision 
qualification  criteria  as  absolute 
parameters.  For  those  method-defined 
parameters  with  alternative  test 
methods  that  have  been  identified  by 
regulations,  preference  will  be  given  to 
the  least  precise  of  the  allowed  test 
methods.  For  reference  installations  we 
propose  the  additional  requirements 
that  the  instrument  must  be  shown  to  be 
in  statistical  control,  as  provided  for  in 
ASTM  D6299-10‘’i  (and  the  SQC 
procedures  to  be  discussed  below);  and 
that  the  applicant  must  submit  control 
charts  showing  a  record  of  in-control 
operation  for  at  least  five  months.  While 
these  requirements  would  likely  result 
in  a  delay  between  instrument  setup 
and  the  ability  to  qualify  it  as  a 
reference  installation,  we  believe  that 
the  delay  is  necessary  to  demonstrate 
the  stability  of  these  critically  important 
installations.  Considering  the  number  of 
long-established  installations  of  these 
designated  test  methods,  EPA  expects 
no  lack  of  laboratories  capable  of 
meeting  these  standards  and  able  to 
provide  this  service  commercially  to 
any  party  interested  in  qualifying  a  new 
installation  of  an  alternative  test  method 
for  a  method-defined  parameter.  Table 
Vl-6  sets  out  our  proposed  precision 
criteria  for  the  various  method-defined 
fuel  parameters  with  no  alternative  test 
method. 

Olefins  in  Gasoline  Criterion.  The 
designated  method  for  this  parameter, 
ASTM  D  1319-10,  is  also  the  less 

multiplying  ihe  ASTM  repieatability  of  the  method 
at  the  level  in  question  hy  0.4061. 
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precise  of  the  two  methods  currently 
allowed.  As  such,  its  repeatability 
statistics  are  proposed  as  the  basis  for 
precision  qualification.  Thus  for  a  test 
fuel  with  olefins  at,  say,  9  volume 
percent,  the  repeatability  is  0.972,  and 
the  underlying  standard  deviation  is 
0.972/2.77  =  0.351,  and  the  precision 
criterion  is  1.5  times  that,  or  0.53 
volume  percent.  A  laboratory’s  standard 
deviation  for  the  20  tests  could  not 
exceed  that  value  and  still  qualify  for 
precision. 

Aromatics  in  Gasoline  Criterion.  VVe 
are  proposing  to  use  the  repeatability 


standard  deviation  for  D1319-10  to  set 
the  precision  criteria  for  aromatics  in 
gasoline,  (e.g.,  1.3  volume  percent  for  a 
fuel  with  32  volume  percent  aromatics). 
The  cut  off  point  for  the  20-test  standard 
deviation  using  the  test  fuel  would  then 
be  0.70  volume  percent.  We  note  that 
D5769-10  is  the  current  designated  test 
method  but  that  D1319-10  is  still 
widely  used.  We  also  note  that  while 
not  as  precise  as  D5769-10,  D1319-10  is 
the  designated  method  for  olefins,  and 
has  precision  sufficiently  close  to  that  of 
the  more  modern  designated  method  to 
make  it  still  viable. 


Oxygen  and  Oxygenates  in  Gasoline 
Criterion.  The  two  test  methods  allowed 
for  oxygen  are  very  close  together  in 
precision,  at  least  for  total  oxygen 
content.  The  designated  method, 
05599-00(2010)  is  slightly  less  precise, 
leading  us  to  propose  that  its 
repeatability  be  used  to  determine  the 
criterion.  So  for  a  test  gasoline  with  3 
mass  percent  total  oxygen,  the 
repeatability  would  be  0.083  mass 
percent  and  the  criterion  for  precision 
in  this  example  comes  out  to  0.045  mass 
percent. 


Table  VI-6 — Method-Defined  Precision  Criterion  for  Fuel  Parameters  With  No  Alternatives  to  the 

Designated  Test  Method 


i 

Fuel  Parameter 

Example  of  fuel  parameter  level  for  dem¬ 
onstrating  precision 

Proposed  precision  criterion  '‘^7 

RVP  in  gasoline  . 

RVP  sample  of  gasoline  equals  6.8  psi . 

0.11  psi. 

Distillation  in  gasoline  . 

Gasoline  sample  with  initial  boiling  point  (IBP) 

IBP  =  1 .54  °C. 

of  20  °G  and  90  percent  evaporated  (E90) 

E10  =  0.72  °C. 

temperature  of  110  °C. 

E50  =  0.40  °C. 

E90  =  0.97  °C. 

FBP  =  1.80  °C. 

Benzene  in  gasoline  . 

Gasoline  sample  containing  1  volume  percent 
benzene. 

0.02  volume  percent  benzene. 

■ 

Aromatics  in  diesel  fuel . 

Diesel  sample  containing  35  volume  percent 

aromatics. 

1 _ 

0.70  volume  percent. 

Accuracy  Qualification.  Test  methods 
used  to  measure  method-defined 
parameters  can  be  grouped  into  three 
types:  reference  installations  of 
designated  methods  intended  for  use  in 
qualifying  alternative  methods; 
designated  method  installations 
intended  for  ordinary  production 
measurements;  and  non-designated 
methods.  Since  these  reference 
installations  will  be  used  to  evaluate  the 
accuracy  of  other  test  methods  and  to 
evaluate  whether  the  need  for  the 
establishment  of  a  correlation  equation. 
We  are  proposing  that  such  reference 
instruments  must  be  shown  to  be  near 
the  middle  of  the  distribution  of  the 
industry  monthly  inter-laboratory 
crosscheck  program  for  at  least  five 
months  prior  to  application.‘‘28  We  are 
proposing  that  laboratories  would 
specifically  compute  the  difference 
between  either  the  instrument’s  average 
measurement  of  the  fuel  closest  to  the 
applicable  standards  or  to  the  average 
value  for  the  fuel  type  in  the  complex 
model  and  the  robust  mean  for  that  fuel 
obtained  by  all  of  the  non-outlier  labs  in 
the  program.  We  are  proposing  that  the 


Where  maximum  allowable  standard  deviation 
(SD)  of  20  tests  is  less  than  or  equal  to  1.5  times 
the  repeatability  (r)  of  the  designated  test  method 
divided  by  2.77  (SD  of  20  tests  <  1.5  X  (r/2.77)). 

An  alternative  to  this  measure  can  be  to  use 
the  D6299-10*”  calculations.  This  would  require 
statistical  quality  control  (SQC)sbo  that  the 


differences  would  then  be  standardized 
by  expressing  it  in  robust  standard 
deviation  units.  This  standardized  inter¬ 
laboratory  cross  check  (ILCC) 
differences  would  be  put  into  a  moving 
average  with  a  span  of,  for  example,  five 
months.  We  are  also  proposing  to  set  the 
standard  such  that  the  instrument’s 
moving  average  would  be  within  the 
central  50  percent  of  the  distribution  of 
participating  designated  method  labs. 
Because  a  robust  standard  deviation  is 
used  by  the  ILCC  program,  this 
percentage  will  have  to  be  approximate. 
Such  lab-specific  qualification  would  be 
outside  of  the  normal  qualification  of  a 
lab  for  making  regulatory  measurements 
for  certifying  fuel  and  would  pertain 
only  to  use  of  the  instrument  in 
certifying  other  methods.  EPA  requests 
comment  on  the  nature  and  stringency 
of  this  proposed  requirement. 
Specifically,  we  request  comment  as  to 
whether  this  is  a  reasonable  requirement 
that  is  likely  to  be  met  by  instruments 
in  the  best  qualified  laboratories.  Could 
the  “middle  50  percent’’  requirement  be 
further  tightened  without  severely 
restricting  the  supply  of  potential 


instrument  would  have  an  acceptable  quality  of 
performance.  This  could  reduce  the  burden  of 
calculations  and  align  this  requirement  better  with 
the  NTT  A  A. 

«29See  142  Cong.  Rec.  H1264-1267  (daily  ed. 
February  27, 1996)  (statement  Rep.  Morelia);  142 
Cong.  Rec.  S1078-1082  (daily  ed.  February  7, 1996) 


reference  installations?  Are  there 
computationally  simpler  ways  to 
accomplish  the  general  purpose  of  this 
requirement? 

(1)  Role  of  Voluntary  Consensus  Bodies 
in  Qualifying  Alternative  Analytical 
Test  Methods 

In  February  1996,  Section  12(d)  of 
Public  Law  104-113,  Congress  passed 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995”  (NTTAA),  in 
order  to  establish  the  policies  of  the 
existing  OMB  Circular  A-119  in  law.'^^s 
The  purposes  of  Section  12(d)  of  Public 
Law  104-113  are:  (1)  To  direct  “federal 
agencies  to  focus  upon  increasing  their 
use  of  [voluntary  consensus] 
standards whenever  possible,”  thus 
reducing  federal  procurement  and 
operating  costs;  and  (2)  to  authorize  the 
National  Institute  of  Standards  and 
Technology  (NIST)  as  the  “federal 
coordinator  for  government  entities 
responsible  for  the  development  of 
technical  standards  and  conformity 
assessment  activities,”  thus  eliminating 
“unnecessary  duplication  of  conformity 


(statement  Cong.  Rockefeller);  141  Cong.  Rec. 
H14333-34  (daily  ed.  December  12,  1995) 
(statements  of  Reps.  Brown  and  Morelia). 

'*®®This  use  of  the  word  “standards”  refers  to  test 
methods,  calibration  materials,  etc. 
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assessment  activities.”  Section  21(d) 
of  Public  Law  104-113  also  gives 
agencies  the  discretion  to  use  other 
standards  in  lieu  of  voluntary  consensus 
standards  where  use  of  the  latter  would 
be  “inconsistent  with  applicable  law  or 
otherwise  impractical.”  However,  in 
such  cases,  the  head  of  an  agency  or 
department  must  send  to  OMB,  through 
NIST,  “an  explanation  of  the  reasons  for 
using  such  standards.” 

The  final  revision  of  Circular  A-119 
defines  Voluntary  Consensus  Standards 
as  “standards  developed  or  adopted  by 
voluntary  consensus  bodies,  both 
domestic  and  international”,  and 
defines  VCSB  as  “domestic  or 
international  organizations  which  plan, 
develop,  establish,  or  coordinate 
voluntary  consensus  standards  using 
agreed-upon  procedures  and  which 
possess  the  attributes  of  openness, 
balance  of  interest,  due  process,  an 
appeals  process,  and  consensus.” 

Finally,  Circular  A-119  indicates  that 
consensus  means  “general  agreement, 
but  not  necessarily  unanimity,  and 
includes  a  process  for  attempting  to 
resolve  objections  by  interested  parties, 
as  long  as  all  comments  have  been  fairly 
considered,  each  objector  is  advised  of 
the  disposition  of  his  or  her  objection(s) 
and  the  reasons  why,  and  the  consensus 
body  members  are  given  an  opportunity 
to  change  their  votes  after  reviewing  the 

comments.” 

The  Agency  believes  that  VCSBs  can 
play  a  valuable  role  in  developing 
statistical  tools  for  analytical  test 
methodology  description  and 
evaluation,  developing  and  describing 
new  analytical  test  methodologies  and 
organizing  test  programs  to  evaluate 
methodologies  and  assist  laboratories  to 
maintain  quality  measurement  systems. 

EPA  has  frequently  selected  VCSB- 
developed  methods  as  its  designated 
methods  for  fuels  programs.  However,  it 
has  only  adopted  a  particular  version  of 
each  such  method  by  incorporating  it  by 
reference  in  the  Federal  Register.  In 
each  case  the  Agency  was  endorsing  and 
adopting  test  methods  that  were 
completely  known  and  available  for 
examination,  rather  than  the  unknown 
result  of  some  future  VCSB  action.  To 
simply  say  that  any  method  approved 
by  a  VCSB  is  acceptable  for  all 
purposes,  including  compliance 
demonstrations  would  seem  to  invite 
such  difficulties  as;  (1)  multiple 
methods  for  a  parameter,  developed  by 
different  VCSB’s  and  not  correlated 
adequately  with  each  other,  or  (2) 
methods  that  change  over  time  (by 

See  Cong.  Rec.  H1262  (daily  ed.  February  27, 
1996)  (statements  of  Rep.  Morelia). 

FR  8546  (February  19,  1998). 


publication  of  new  versions,  for 
example)  in  such  a  way  that  the 
definition  of  what  is  being  measured 
changes  and  no  longer  corresponds  to 
what  was  used  in  setting  compliance  to 
the  environmental  standard(s). 

(2)  Use  of  Reference  Materials  in 
Qualifying  and  Maintaining  Alternative 
Analytical  Techniques 

Depending  on  the  qualification 
process  chosen  by  the  Agency, 
discussed  in  more  detail  below,  the 
protocol  proposed  here  for  the 
qualification  and  maintenance  of 
alternative  test  methods  stops  short  of 
automatic  acceptance  of  VCSB  decisions 
and  methods,  but  goes  as  far  in  that 
direction  as  we  believe  is  consistent 
with  the  Agency’s  mission  of  ensuring 
compliance  with  motor  vehicle  fuel 
programs.  It  gives  some  preference  to 
VCSB-approved  methods  because  of  our 
greater  confidence  that  such  methods 
have  been  positively  evaluated  by  a 
broad  user  community  rather  than  by  a 
narrower  array  of  users.  We  are 
proposing  today  to  also  make 
substantial  use  of  VCSB-developed 
statistical  protocols  for  comparing 
methods  and  for  use  by  particular 
laboratories  in  keeping  analytic  methods 
under  adequate  statistical  quality 
control. . 

We  consider  Reference  materials  to  be 
samples  of  the  type  of  material  to  be 
tested  (gasoline  or  diesel  fuel  in  this 
case)  that  are  known  or  thought  to  have 
a  particular  concentration  of  the 
substance  to  be  measured.  Laboratories 
may  use  these  materials  to  calibrate  and 
evaluate  the  performance  of 
measurement  systems.  EPA  is  proposing 
the  following  three  types  of  reference 
materials  that  would  be  used  in 
establishing  and  maintaining  the 
accuracy  of  both  designated  and 
alternative  analytical  test  methods:  (1) 
Gravimetric  standards,  (2)  consensus- 
named  fuels  (gasoline  or  diesel  fuel), 
and  (3)  locally-named  .standards. 

Additionally,  some  combinations  of 
parameters  and  test  methods  limit  the 
availability  of  some  kinds  of  reference 
materials.  This  complicates  the  task  of 
developing  a  methodology  for  qualifying 
alternative  test  methods.  EPA  recognizes 
the  technical  complexity  and  the 
likelihood  that  new  analytical' testing 
methods  may  emerge.  Therefore,  the 
Agency  is  also  proposing  to  offer 
substantial  flexibility  in  the  choice  of 
standard  reference  materials  and  the 
manner  of  their  use,  so  long  as  they 
ensure  accuracy  and  preserve  the 
integrity  of  applicable  fuel  standards. 

Gravimetric  Reference  Standards. 
Gravimetric  standards  are  test  materials 
made  by  adding  a  carefully  measured 


quantity  of  the  analyte  of  interest  to  a 
measured  quantity  of  another  substance 
known  not  to  contain  any  of  the  analyte. 
The  result  is  a  solution  with  a  very 
accurately  known  concentration  of  the 
analyte.  The  accuracy  of  gravimetric 
standard  reference  materials  can  be 
closely  controlled  and  is  not  dependent 
on  an  analytical  test  method.  They  do 
present  certain  practical  problems  in 
use.  First,  gravimetric  reference 
materials  cannot  be  made  for  all  of  the 
parameters  under  the  RFG,  CG  and 
diesel  fuel  programs  (e.g.,  distillation 
points  and  olefins).  Second,  there  are 
“matrix  effects.”  As  earlier  explained, 
matrix  effects  are  where  components  in 
real-world  gasoline  or  diesel  fuel  other 
than  the  analyte  of  interest  confuse  the 
instrument  and  cause  it  to  measure  the 
analyte  differently  than  it  would  when 
measuring  the  same  concentration  of  the 
analyte  in  a  gravimetric  standard  built 
in  a  matrix  where  the  instrument  is  not 
sensitive.  Matrix  effects  are  problematic 
for  certain  analytical  methods,  whose 
underlying  scientific  operating 
principles  make  the  analytical  method 
unable  to  utilize  gravimetric  standards 
for  calibration  when  other  types  of 
materials  (gasoline  or  diesel  fuel)  will 
have  to  be  measured  accurately.  The 
approach  taken  in  this  proposal,  where 
the  gravimetric  standard  reference 
materials  would  be  used  in  establishing 
the  accuracy  of  a  reference 
implementation  of  the  designated 
method,  is  an  approach  that  should 
minimize  matrix  effect  problems.  This  is 
because  the  designated  methods  were 
selected,  among  other  criteria,  for  their 
relative  freedom  from  matrix  effects. 
Thus,  EPA  believes  that  such  materials, 
offer  the  best  tools  for  establishing  the 
accuracy  of  analytical  test  methods. 
When  feasible,  EPA  believes  that 
gravimetric  reference  standard  materials 
should  form  the  basis  for  establishing 
accuracy  through  correlation  with 
designated  analytical  test  methods 
calibrated  with  gravimetric  standards. 

Consensus-named  Fuels.  These  are 
homogeneous  quantities  of  fuel  that 
have  been  analyzed  by  a  number  of 
different  laboratories  (by  sending 
around  small  samples).  Tbe  average 
concentration  of  some  parameter  of 
interest  across  all  of  the  different 
laboratories  is  then  used  as  the 
“consensus  name”  for  that  material. 

There  are  certain  parameters  that  the 
Agency  does  not  believe  that 
gravimetric  standard  reference  materials 
can  be  prepared.  Aromatics  are  a  class 
of  numerous  compounds  that  are 
produced  by  refinery  processes  in  a 
mixture  that  is  most  likely  impossible  to 
duplicate  in  the  laboratory  with  any 
consistency  for  all  fuel  because  not  all 
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refiners  have  the  same  configuration. 

For  such  parameters,  it  is  therefore 
necessary  to  use  consensus-named 
gasolines  to  control  accuracy  because 
they  are  the  only  reliable  type  of 
standard  reference  material  that  is 
available.  The  use  of  consensus-named 
gasolines  may  minimize  matrix-related 
effects  where  they  are  used  to  establish 
the  accuracy  of  different  designated 
method  implementations,  though  they 
may  be  less  useful  in  evaluating 
alternative  methods  that  have  been 
adapted  to  measure  a  certain  fuel 
matrix,  but  not  sensitive  enough  to 
measure  all  fuel  matrices  the  test 
method  may  encounter  in  use, 
otherwise  known  as  “adaptive  learning” 
technologies.  The  nominal 
concentrations  in  consensus-named 
gasolines  can  only  be  as  accurate  as  the 
designated  analytical  test  method  used 
in  the  VCSB  round  robin  study  that 
named  them.  Consensus-named 
gasolines  will  also  be  costly  and  time- 
consuming  to  produce  and  will  need  to 
be  periodically  replaced  (i.e.,  when  the 
supply  is  exhausted  or  the  shelf  life 
expires)  through  either  a  new  round 
robin  study  or  some  approach  using 
overlapped  testing  of  the  old  standard 
reference  material  with  a  new  batch 
(which  will  not,  of  course,  have  exactly 
the  same  concentration  of  analytes). 

Locally  Named  Reference  Materials. 
These  materials  are  also  sometimes 
referred  to  as  quality  control  samples 
(e.g.,  octane  testing  reference  fuel). 

These  are  gasoline  or  diesel  fuels  that 
usually  come  ft’om  the  regular 
production  of  the  facility.  These 
reference  materials  are  used  in 
laboratory  quality  control  efforts  and 
have  been  analyzed  using  the 
designated  method  (either  by  the 
facility’s  lab  or  by  a  referee  lab)  to 
obtain  an  estimate  of  their 
concentration.  The  fuels  are  then  stored 
carefully  by  the  lab  to  slow  their 
deterioration.  The  advantage  to  these  is 
that  since  a  refinery  may  already  have 
such  fuels  on  site  for  octane  or  cetane 
testing  purposes,  these  materials  may  be 
relatively  inexpensive.  Another  -  ’ 
advantage  is  that,  since  a  refiner  would 
produce  these  fuels  at  the  same  site 
where  the  alternative  method  will  be 
qualified,  their  use  should  minimize 
any  difficulties  associated  with  matrix 
effects.  These  locally  named  reference 
fuels  are  not  as  accurate  as  the  VCSB 
round  robin  process  and  are  not  assured 
by  gravimetric  standard  reference 
material  construction.  Thus,  a  refiner 
could  only  use  them  for  relating  an 
alternative  method  to  a  carefully 
calibrated  installation  of  the  designated 
method  whose  accuracy  has  been 


established  and  controlled  by  other 
means. 

We  request  comment  on  the 
appropriateness  of  using  the  three  types 
of  standard  reference  materials  for 
accuracy  that  have  been  discussed  and 
on  their  applicability  in  the 
qualification  process  and  statistical 
quality  control  process  of  analytical  test 
methods. 

(3)  Qualification  Criteria  of  Alternative 
Analytical  Test  Methods 

We  are  also  proposing  two  options  for 
refiners  that  wish  to  qualify  an 
alternative  test  method  as  discussed  in 
further  detail  in  Sections  VI.A.3.g.i  and 
Vl.A.3.g.ii  of  this  proposal.  For  both  of 
the  proposed  options  the  candidate  test 
method  must  have  precision  at  least 
equal  to  that  of  the  designated  analytical 
test  method  (though  not  defined  in 
precisely  the  same  way).  And  the 
alternative  test  method  must  be  capable 
of  correlation  with  the  designated  test 
method  for  the  parameter  such  that  the 
refiner  may  use  the  alternative  test 
method  results  to  produce  predicted 
designated  test  method  results  that  it 
can  subsequently  use  in  demonstrating 
compliance  with  the  applicable  fuel 
composition  or  performance  standards. 

(4)  Statistical  Quality  Control  Program 

An  important  element  of  today’s 
proposed  approach  for  the  qualification 
of  alternative  analytical  test  methods  is 
the  description  of  a  statistical  quality 
control  (SQC)  program  that  may  be 
applied  to  any  analytical  test  method 
used  in  the  regulatory  programs  covered 
by  this  proposal.  We  are  proposing  to 
require  a  SQC  program  as  described 
below.  EPA’s  objective  with  statistical 
quality  control  is  not  to  impose  a 
complete  new  system  of  quality  control 
measures,  but  rather  to  adopt  a  subset  of 
SQC  procedures  that  are  already  widely 
in  use.  We  anticipate  that  the  measures 
we  have  selected  would  not  require  the 
generation  of  much  additional  data  by 
the  laboratories  that  elect  to  employ 
them  and  that  the  SQC  program  would 
improve  the  quality  of  measurement 
among  those  labs  that  adopt  such 
measures. 

e.  Qualification  Criteria  for  Designated 
Method  Installations  Used  To  Qualify 
Method-Defined  Parameter  Instruments 

Designated  test  method  installations 
that  will  be  used  to  qualify  method- 
defined  parameter  instruments  are 
reference  installations.  Since  reference 
installations  will  be  used  to  evaluate  the 
accuracy  of  other  alternative  test 
methods  and  to  establish  correlation 
equations,  EPA  believes  that  these 


reference  installations  should  be  held  to 
higher  standards. 

First,  we  are  proposing  that  reference 
instruments  meet  precision  qualification 
requirements  that  are  similar  to  the 
criteria  set  forth  in  the  nonroad  diesel 
sulfur  rule.  As  explained  earlier,  that 
rule  imposed  a  maximum  value  for  the 
standard  deviatioij  “*33  of  a  series  of  at 
least  20  measurements  over  at  least  20 
days  on  a  single  fuel  under  site 
precision  conditions.  Specifically,  the 
diesel  rule  used  1.5  times  the 
repeatability  standard  deviation  (ASTM 
“r”/2.77)  of  what  was  the  least  precise 
of  the  then-allowed  methods.  For  those 
“method-defined”  parameters  from 
Table  VI-1  above  that  do  not  currently 
have  alternatives  test  methods  the 
precision  criteria  is  based  on  the  fuel 
parameter’s  designated  test  method.  In 
each  case  the  precision  criterion  is 
determined  by  (“r”/2.77)  X  1.5  where 
“r”  is  the  ASTM  repeatability 
determined  for  the  particular  fuel  that  is 
being  used  for  the  purpose  of 
demonstrating  the  test  method’s 
precision. 

Second,  we  are  proposing  that  such 
reference  instruments  must  be  shown  to 
be  near  the  middle  of  the  distribution  of 
the  industry  monthly  inter-laboratory 
crosscheck  (ILCC)  program  for  at  least 
the  five  months  prior  to  application.'*^^ 
We  are  also  proposing  that  laboratories 
would  specifically  compute  the 
difference  between  the  instrument’s 
average  measurement  of  the  fuel  closest 
to  the  applicable  standards  (or  to  the 
average  value  for  the  fuel  type  in  the 
complex  model)  and  the  robust  mean  for 
that  fuel  obtained  by  all  of  the  non¬ 
outlier  labs  in  the  program.  And  then 
standardize  this  difference  by 
expressing  it  in  robust  standard 
deviation  units.  These  standardized 
inter-laboratory  cross  check  differences 
would  be  put  into  a  moving  average 
with  a  span  of,  for  example,  five 
months.  We  are  proposing  to  set  the 
standard  such  that  the  instrument’s 
moving  average  would  be  within  the 
central  50  percent  of  the  distribution  of 
participating  designated  method  labs. 
Because  a  robust  standard  deviation  is 
used  by  the  ILCC  program,  this 
percentage  will  have  to  be  approximate. 
Such  lab-specific  qualification  would  be 
outside  of  the  normal  qualification  of  a 
lab  for  making  regulatory  measurements 

433  Where  the  standard  deviation  is  estimated 
from  a  sample  of  the  population  (formula  uses  “N- 
1”  in  the  denominator). 

An  alternative  to  this  measure  can  be  to  use 
the  ASTM  D6299-10'”  calculations.  This  would 
require  SQC  so  that  the  instrument  would  have  an 
acceptable  quality  of  performance.  This  could 
reduce  the  burden  of  calculations  and  align  this 
requirement  better  with  the  NTTAA. 
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for  certifying  fuel  and  would  pertain 
only  to  use  of  the  instrument  in 
certifying  other  methods.  In  essence, 
these  designated  method  installations 
will  serve  as  surrogates  for  the 
gravimetric  standards  that  cannot  be- 
used  in  qualifying  alternative  methods 
for  method-defined  parameters. 

Finally,  for  reference  installations  we 
propose  that  the  reference  instrument 
must  be  shown  to  be  in  statistical 
control,  as  provided  for  in  ASTM 
06299-10*’^  (and  the  SQC  procedures  to 
be  discussed  below);  and  that  the 
applicant  must  maintain  control  charts 
showing  a  record  of  in-control  operation 
for  at  least  five  months.  While  these 
requirements  would  likely  impose  a 
delay  between  instrument  setup  and  the 
ability  to  qualify  it  as  a  reference 
installation,  we  believe  that  the  delay  is 
necessary  to  demonstrate  the  stability  of 
these  critically  important  installations. 
Considering  the  number  of  long- 
established  installations  of  these 
designated  methods,  EPA  expects  no 
lack  of  facilities  capable  of  meeting 
these  standards  and  able  to  provide  this 
service  commercially  to  any  party 
interested  in  qualifying  a  new 
installation  for  a  method-defined 
parameter. 

f.  Qualification  Criteria  for  Designated 
Test  Method  Installations  That  Are 
“Method-Defined”  Parameters 
Instruments  and  Not  Used  To  Qualify 
Other  “Method-Defined”  Methods 

Refiners,  importers  and  oxygenate 
blenders  producing  gasoline  and  diesel 
fuel  are  required  to  test  these  fuels  to 
determine  the  levels  of  various  specified 
parameters.  A  designated  test  method  is 
associated  with  each  parameter  to  be 
tested  (except  for  sulfur  concentration 
in  ultra-low  sulfur  diesel  fuel,  which 
must  meet  performance-based 

requirements^^s)  49  Qpp  Par^  80. 

Table  VI-5  of  this  preamble  lists  the  fuel 
parameters  and  their  corresponding 
designated  test  methods. 

We  are  proposing  today  that 
installations  of  designated  methods 
must  maintain  records  they  meet 
statistical  quality  control  requirements 
as  detailed  below  in  this  preamble. 
Requiring  all  installations  of  all 
methods,  including  existing  designated 
method  installations,  to  implement 
statistical  quality  control,  as  we  are 
proposing  today,  would  likely  suffice  to 
homogenize  and  improve  measurement 
quality  in  these  already-stable  and 
standardized  methods. 


•*35  See  §§80.580,  80.584  and  80.585. 


g.  Qualification  Criteria  for  Method 
Defined  Parameter  Instruments  Other 
Than  Designated  Test  Methods 

As  discussed  above,  the  Agency  is 
also  proposing  to  have  two  options  for 
refiners  to  qualify  an  alternative  test 
method  that  is  a  method-defined  fuel 
parameter.  The  first  option  would  allow 
for  qualifying  methods  that  have  been 
sponsored  and  published  by  a  VCSB, 
such  as  ASTM  (the  VCSB  approach). 

The  second  way  involves  qualification 
for  a  laboratory  that  has  developed  its 
own  analytical  test  method  but  has 
decided  not  to  offer  it  for  evaluation  and 
establishment  through  a  VCSB-based 
organizational  process  (the  non-VCSB 
approach).  Both  options  require  the 
candidate  method  to  have  precision  at 
least  equal  to  that  of  the  designated 
analytical  test  method  (though  not 
defined  in  precisely  the  same  way).  The 
alternative  method  must  also  be  capable 
of  close  correlation  with  the  designated 
method  for  the  parameter  such  that  the 
refiner ,may  use  the  alternative  method 
results  to  produce  predicted  designated 
method  results  that  it  can  subsequently 
use  in  demon.strating  compliance  with 
the  applicable  fuel  composition  or 
performance  standards.  The  proposed 
criteria  for  both  the  VCSB  and  non- 
VCSB  approaches  to  qualify  method- 
defined  instruments  are  discussed  in 
further  detail  below. 

i.  Qualification  Criteria  for  VCSB 
Method-Defined  Parameter  Test 
Methods 

The  first  of  these  approaches  to 
qualifying  alternative  methods  applies 
only  to  methods  that  have  been 
sponsored  and  published  by  a  VCSB, 
such  as  ASTM.  We  are  proposing  that 
the  VCSB  must  have  fully  described  the 
analytical  test  method,  so  that  it  is 
replicable  in  different  laboratories  and 
understood  by  any  technician.  We 
would  consider  publication  of  a  method 
by  a  VCSB  organization  such  as  ASTM 
to  meet  this  criterion.  The  VCSB  must 
have  tested  the  candidate  method  in  a 
round  robin  program  against  the 
designated  method,  mu.st  have 
published  a  determination  that  the 
method  meets  the  criteria  specified  in 
the  discussion  below,  and  must  have 
published  the  information  necessary  to 
correlate  the  alternative  method  to  the 
designated  method. 

We  are  also  proposing  that  an 
alternative  analytical  test  method  need 
not  be  qualified  separately  in  each 


43t>This  first  approach  assumes  that  a  single  such 
equation  can  be  used  for  all  labs  using  the  method, 
an  assumption  that  may  not  always  hold.  The  more 
detailed  discussion  of  the  two  approaches  that 
follows  this  introduction  explores  this  problem. 


laboratory  that  adopts  it.  This  is  because 
by  the  time  such  a  test  method  has  been 
through  the  extensive  development 
process  typically  required  by  a  VCSB, 
the  method’s  procedures  would  have 
been  exhaustively  described.  At  this 
point  there  will  be  little  uncertainty 
about  how  the  analytical  test  method  is 
to  be  applied,  and  it  will  have  been 
implemented  in  a  variety  of  different 
laboratories  and  used  on  a  variety  of 
different  types  of  fuels.  Therefore  the 
VCSB-based  process  gives  EPA  .some 
confidence  that  the  analytical  test 
method  is  likely  to  be  stable  in  use  and 
can  be  implemented  with  very  little 
ambiguity  regarding  instrumentation, 
materials,  and  procedures.  Moreover, 
VCSB  method  evaluation  protocols  have 
been  established;  including  a  protocol 
for  comparing  methods  provide  means 
for  establishing  a  proposed  VCSB 
alternative  method’s  precision  parity 
with  the  designated  method  for  the 
parameter  and  for  determining  whether 
the  alternative  method  can  be 
adequately  correlated  with  the 
designated  method."*^^  EPA  is  also 
proposing  that  VCSB  method-defined 
test  methods  utilize  ASTM  D6708  to 
determine  if  a  correlation  equation  is 
necessary. 

ii.  Qualification  Criteria  for  Non-VCSB 
Method-Defined  Parameter  Test 
Methods 

The  second  way  a  candidate 
alternative  method  may  qualify  does  not 
involve  the  process  by  which  a  VCSB 
evaluates  and  officially  e.stablish 
methods  through  publication.  EPA  is 
proposing  that  a  candidate  method  that 
follows  the  non-VCSB-based  route  for 
qualification  must  be  qualified 
independently  by  each  analytical 
laboratory  that  wishes  to  adopt  the 
method.  This  is  because  such  a  method 
has  not  been  shown  to  be  capable  of 
accurately  measuring  the  parameter  in 
different  laboratories  and  across  a 
variety  of  fuel  matrices. 

The  following  is  a  discussion  of  the 
qualification  criteria  for  non-VCSB 
method-defined  parameter  test  methods. 
First,  the  Agency  proposes  to  require  a 
complete  operational  description  of  the 
non-VCSB  test  method,  as  described 
above  in  Section  VI.A.3.d.ii  and 
VI.A.S.d.iii  of  this  preamble.  The 
operational  description  must  be  • 
thorough  enough  that  a  person  lacking 
expertise  in  the  operation  of  the  te.st 
in.strument  would  be  able  to  replicate  its 
results. 


ASTM  D  6708-08,  entitled.  Standard  Practice 
for  Statistical  Assessment  and  Improvement  of 
Expected  Agreement  Between  Two  Test  Methods 
that  Purport  to  Measure  the  Same  Property  of  a 
Material. 
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Second,  the  Agency  proposes  that  the 
candidate  non-VCSB  test  method  be 
tested  on  a  range  of  fuels  ‘‘3®  and  by  a 
qualified  reference  installation  of  the 
applicable  designated  test  method. 

Third,  the  Agency  proposes  that  the 
specific  laboratory  using  the  candidate 
non-VCSB  test  method  must  statistically 
establish  through  application  of  ASTM 
D6708-08  that  the  candidate  method 
measures  the  same  aspect  of  samples  as 
the  applicable  designated  test  method. 

Fourth,  the  Agency  is  proposing  to 
disqualify  non-VCSB  test  methods  with 
important  sample-specific  biases  (matrix 
effects)  that  cannot  be  considered  as 
random  as  determined  by  ASTM 
D6708-08.  It  is  possible  a  situation  may 
arise  where  a  non-VCSB  test  method 
suspected  by  the  applicant  of  being 
highly  matrix-sensitive  may  be  qualified 
on  a  ncirrowly  circumscribed  range  of 
fuels  (which  must  meet  the  D6708-08 
statistical  variability  criteria).  In  this 
situation,  the  types  of  fuels  on  which 
qualification  was  achieved  and  for 
which  the  method  is  to  be  approved 
must  be  specified  in  the  method 
description.  Fuels  outside  of  this  scope 
would  have  to  be  analyzed  for 
regulatory  purposes  by  some  other 
method  that  was  not  this  limited.  The 
Agency  believes  that  any  restriction  on 
the  scope  of  fuels  for  which  the  method 
is  to  be  qualified  must  be  accompanied 
by  a  discussion  of  how  the  applicant 
plans  to  screen  samples  for  conformity 
to  the  scope. 

Fifth,  the  Agency  proposes  that 
precision  qualification  be  conducted  in 
the  form  of  cross-method 
reproducibility-*®®  of  the  candidate  and 
applicable  designated  test  method, 
where  the  cross-method  reproducibility 
must  be  equal  to  or  less  than  70  percent 
of  the  published  reproducibility  of  the 
applicable  designated  test  method. 

The  Agency  believes,  that  when 
ASTM  D6708-08  is  used  in  this  jnanner 
(without  joint  round  robin  data)  the 
cross-method  reproducibility  (Rem) 
output  by  the  program  is  not  really  a 
reproducibility  in  thp  usual  sense,  but 
rather  indicates  the  expected  value  with 
uncertainty  of  the  differences  between 


■•’"Fuels,  either  consensus  named  fuels  or  locally 
named  reference  materials,  used  must  be  typical  of 
those  to  be  analyzed  by  the  facility  in  practice  and 
must  meet  the  data  requirements  (variability,  etc.) 
of  ASTM  D6708-08. 

■•""Cross-method  reproducibility  is  a  quantitative 
expression  of  the  random  error  associated  with  the 
difference  between  two  results  obtained  bv  different 
operators  using  different  apparatus  and  applying 
the  two  methods  X  and  Y,  respectively,  each 
obtaining  a  single  result  on  a  identical  test  sample, 
when  the  methods  have  been  assessed  and  an 
appropriate  bias-correction  has  been  applied.  It  is 
defined  as  the  95  percent  confidence  limit  for  the 
difference  between  two  such  single  and 
independent  results. 


the  designated  method  and  qualification 
candidate  method.  We  believe  that 
when  used  this  way,  Rem  from  ASTM 
D6708-08  is  more  analogous  to  a  site 
precision  than  to  an  inter-laboratory 
reproducibility. 

As  described,  this  measure  can 
reasonably  be  expected  to  fall  between 
the  published  reproducibility  (R)  and 
repeatability  (r)  of  the  designated  test 
method.  Because  qualified  alternative 
test  methods  should  be  able  to  generally 
do  as  well  as  the  designated  test  method 
Rem  be  less  than  or  equal  to  “R”.  Since 
“R”  is  typically  established  when  the 
test  method  is  first  developed,  and 
laboratory  experience  with  it  is  limited, 
the  real  reproducibility  for  a  method 
long  in  service  is  likely  to  he  smaller 
than  “R.”  Moreover,  as  mentioned 
above,  Rem  is  more  like  a  site  precision 
number,  for  a  well-run  installation,  that 
must  be  smaller  than  “R”  since  the 
systematic  component  of  the  differences 
between  the  instruments  has  been 
adjusted  out  and  the  “within-method- 
interlaboratory”  component  of  variance 
is  not  present.  On  the  other  end  of  the 
space  between  “r”  and  “R,”  the 
published  repeatability  has  far  fewer 
sources  of  variability  than  any  other 
measure  of  its  kind,  suggesting  that  the 
cut-point  should  he  closer  to  “R”  than 
to  “r”.  The  proposed  70  percent  fraction 
of  published  reproducibility  was 
selected  because  there  is  some  evidence 
to  suggest  that  site  precisions  for  various 
methods/parameters  tend  to  average 
around  that  fraction  of  the  same 
method’s  published  reproducibility.  We 
are  also  requesting  comment  on  the 
appropriate  percentage  of  “R”  that  the 
“cross-method  reproducibility’’  should 
be  equal  to  or  less  than. 

Sixth,  the  Agency  proposes  that  the 
applicant  demonstrate,  through  the  use 
of  ASTM  D6708-08,  whether  a 
correlation  to  the  designated  test 
method  is  necessary.  ASTM  D6708-08 
can  also  be  used  to  determine  whether 
the  candidate  method’s  results  are  null 
compared  to  the  designated  test  method 
and  thus  needs  no  adjustment  or 
correlation,  or  whether  some  correction, 
or  correlation  equation  is  required  so 
the  candidate  method  may  predict 
designated  method  results.  We  are 
proposing  the  use  of  ASTM  6708-08  for 
corrections,  if  it  is  determined  through 
the  use  of  ASTM  D6708-08  that  the 
candidate  method  requires  such  a 
correction  to  predict  designated  test 
method  results.  The  Agency  proposes 
that  the  correction  would  be  applied  to 
the  candidate  instruments  output  to 
obtain  measurements  results  for 
regulatory  purposes. 

Finally,  we  are  proposing  to  require 
that  applicants  for  non-VCSB  test 


methods  secure  an  independent  third 
party  oversight  and  audit  review  of  the 
data  generated  and  used  to  qualify  non- 
VCSB  test  methods.  We  are  proposing 
that  the  independent  third  party  would 
provide  an  overall  assessment  of  the 
analytical  technique  and  methodology 
and  discuss  any  limitations  in  the  scope 
of  the  method,  as  well  as  attest  that  all 
the  requirements  for  non-VCSB  test 
method  qualification  have  been 
satisfied.  The  Agency  believes  this 
requirement  would  provide  additional 
assurance  that  a  non-VCSB  test  method 
is  found  to  be  adequate  in  use  for 
compliance. 

We  seek  comments  on  all  aspects  of 
today’s  proposal.  Additionally,  the 
Agency  is  particularly  interested  in 
comments  on  the  appropriateness  of  the 
qualification  criteria  for  candidate 
method-defined  parameter  non-VCSB 
test  methods. 

h.  Statistical  quality  control:  How  can 
we  ensure  that  test  methods  continue  to 
deliver  quality  measurement  in 
practice? 

As  discussed  previously,  an  important, 
element  of  today’s  proposal  is  a 
statistical  quality  control  program  that 
may  be  applied  to  any  analytical  test 
method  used  in  the  regulatory  programs 
covered  by  this  proposal.  Today,  the 
Agency  is  proposing  that  every 
laboratory  using  test  instruments  to 
measure  fuel  parameters  must 
implement  and  maintain  a  basic  SQC 
program  in  order  to  satisfy  EPA’s 
reporting  or  recordkeeping 
requirements.  We  are  proposing  that 
every  laboratory  have  a  separate  SQC 
program  for  each  instrument  used  to 
make  measurements  for  reporting  or 
recordkeeping  purposes.*'*®  This  is 
unlike  the  qualification  criteria 
requirements,  where  only  one  of  a  set  of 
essentially  identical  instruments 
implementing  the  same  method  in  a 
laboratory  must  qualify. 

We  are  proposing  that 
implementation  of  a  SQC  program  by  a 
laboratory  would  be  a  defense  in  any 
subsequent  enforcement  actions  where 
the  measurements  are  in  use.  We  are 
proposing  to  adopt  a  subset- of  SQC 
procedures  that  are  already  widely  in 
use  from  ASTM  06299-10"*.  We 
anticipate  that  the  measures  we  are 


'‘■•‘’  Such  SQC  programs  are  already  an  established 
part  of  VeSB  protocols  for  analytical  laboratory 
operation  (as  indicated  by  such  practices  as  ASTM’s 
D6299-10»‘)  and  are  likely  to  be  part  of  most 
laboratories  ’’standard  operating  procedures.”  Thus, 
such  a  requirement  very  likely  adds  little  or  nothing 
in  the  way  of  burden  for  most  laboratories. 
Laboratories  that  lack  such  programs  and  would 
have  to  expend  significant  effort  to  create  them  are 
those  most  at  risk  for  poor  measurements  and  for 
which  the  effort  is  most  easily  justified. 
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proposing  would  not  require  the 
generation  of  much  additional  data  by 
the  laboratory  that  employs  them  and 
that  the  SQC  program  would  improve 
the  quality  of  measurement  among  those 
labs  that  adopt  such  measures.  These 
SQC  procedures  used  by  laboratories 
would  ensure  that  the  test  methods  they 
have  qualified  and  the  instruments  on 
which  the  methods  are  run  are  yielding 
results  with  appropriate  accuracy  and 
precision,  e.g.,  that  the  results  from  a  • 
particular  instrument  does  not  “drift” 
over  time  to  yield  unacceptable  values. 
The  proposed  minimum  specific  SQC 
requirements  for  laboratories  that 
measures  absolute  parameters,  and  both 
VCSB  and  non-VCSB  methods  used  to 
measure  method^defined  parameters, 
are  discussed  in  further  detail  below. 

i.  Statistical  Quality  Control  for 
Absolute  Parameters 

We  are  proposing  precisioft  and 
accuracy  SQC  requirements  for  each 
instrument  used  to  measure  absolute 
parameters  in  the  laboratory.  We  are 
proposing  that  every  instrument  would 
test  a  quality  control  (“QC”)  material'*'*^ 
either  of;  once  per  20  production  tests 
or  once  per  week  and  maintain  both  an 
“I”  chart  ^42  and  an  “MR”  chart.^^^  yVe 
are  proposing  that’ any  violations  of  the 
control  limit{s)  would  be  investigated  by 
laboratory  personnel,  corrective  action 
taken  as  required,  and  records  kept  of 
the  incident  for  a  period  of  5  years.  We 
are  also  proposing  to  follow  the 
procedures  of  ASTM  06299-10**’  for 
making  transition  from  one  batch  of  QC 
material  to  another.  We  are  a  also 
proposing  the  use  of  Annex  Al.9, 
entitled  “Q-Procedure,”  of  ASTM 
06299-10**’  for  validating  new  QC 
material.  We  are  proposing  that  when 
QC  material  is  soon-to-be-depleted,  that 
a  new  batch  of  QC  material  is  prepared 
and  its  value  compared  to  the  old  QC 
material  on  a  chart.  The  new  batch  of 
QC  material  would  be  tested 
concurrently  with  the  soon-to-be- 
depleted  old  QC  material.  The  results 
would  be  plotted  from  the  “old”  and 
“new”  QC  materials  on  its  respective 
chart,  and  if  no  special-cause  signals  are 
noted,  then  the  result  for  the  new 
material  would  be  considered  valid.^'’*’ 


See  ASTM  06299-10*’’,  paragraph  3.2.3  for  a 
definition  and  Section  6  for  guidance,  selection, 
construction,  handling,  storage  and  use  of  reference 
material  samples. 

See  ASTM  06299-10®’,  section  7  and  Section 
Al.5.1  for  chart  construction  and  usage,  including 
criteria  for  deciding  upon  corrective  action. 

■‘■•3 See  ASTM  06299-10®’,  Section  Al.5.2  for 
chart  construction  and  usage.  Any  exceedance  of 
the  control  limit  should  be  investigated. 

See  ASTM  06299-10®’,  Annex  Al.9  Q- 
Procedure.  Procedures  differ  depending  whether  an 
I-chart,  MR  chart,  EWMA  chart,  Q-chart  or  a 


We  are  proposing  to  require  that  every 
instrument  tests  a  commercially 
available  gravimetric  standard  reference 
material  (SRM)  (“check  standard”  as 
defined  in  ASTM  D6299-10**’)  on  a 
quarterly  basis.  The  absolute  difference 
between  the  mean  of  multiple  back-to- 
back  tests  of  the  SRM  and  ARV  of  the 
SRM  greater  than  0.75  times  the 
published  reproducibility  of  the  test 
method  must  be  investigated  by 
laboratory  personnel,  appropriate  action 
taken,  and  records  kept  of  the  incident 
.and  investigation.  We  are  proposing  that 
records  of  the  SRM  measurements  and 
investigations  into  any  exceedances  of 
these  proposed  criteria  must  be  kept  for 
a  period  of  5  years.  Additionally,  we  are 
proposing  to  require  laboratories  to  pre¬ 
treat  and  assess  results  from  the  check 
standard  testing  after  at  least  15  testing 
occasions,'*"’^  construct  “MR”  and  “I” 
charts  ‘’'’®  with  control  lines,  and 
maintain  control  charts,  logging, 
investigating,  and  correcting  the 
underlying  causes  of  any  control  limit 
violations  as  discussed  in  ASTM 
06299^10**’.  We  are  proposing  that 
records  of  such  incidents  and  the 
underlying  control  charts  must  be  kept 
by  the  facility  for  a  period  of  5  years. 

ii.  Statistical  Quality  Control  for  VCSB- 
Approved  Methods  Used  To  Measure 
Method-Defined  Parameters 

We  are  proposing  precision  and 
accuracy  SQC  requirements  for  every 
instrument  used  in  VCSB-approved 
methods  to  measure  method-defined 
parameters  in  the  laboratory.  With 
regard  to  precision,  we  are  proposing 
the  same  SQC  for  instruments  used  for 
absolute  parameters.  We  are  proposing 
that  every  instrument  test  a  quality 
control  QC  material  once  every  20 
production  tests  or  once  per  week 
whichever  is  more  frequent.  We  are  also 
proposing  the  maintenance  of  an  “I” 
chart*’"’®  and  a  “MR”  chart.^*’®  .yVe  are 
proposing  that  violations  of  the  control 


combination  of  these  charts  are  utilized  by  the 
laboratory. 

‘•“5  See  ASTM  D6299-10®’,  Section  8.2 
(pretreatment)  and  Section  8.4  (assessment). 
Procedures  differ  depending  upon  whether  a  single 
check  standard  is  used  for  multiple  testing 
occasions  or  multiple  check  standards  must  be 
used. 

’‘**’See  ASTM  D6299— 10®’,  Section  8.4  and 
appropriate  Annex  sections  for  chart  construction 
and  guidance. 

**'^See  ASTM  D6299-10®’,  paragraph  3.2.3  for  a 
dePinition  and  Section  6  for  guidance,  selection, 
constniction,  handling,  storage  and  use  of  reference 
material  samples. 

•’♦"See  ASTM  D6299-10®’,  section  7  and  Section 
Al.5.1  for  chart  construction  and  usage,  including 
criteria  for  deciding  upon  corrective  action. 

■“”>See  ASTM  D6299-10"’,  Section  Al.5.2  for 
chart  construction  and  usage.  Any  exceedance  of 
the  control  limit  should  be  investigated. 


limit(s)  in  these  charts  would  be 
investigated,  corrective  action  taken  as 
required,  and  records  kept  of  the 
incident  for  a  period  of  5  years.  We  are 
also  proposing  that  laboratories  follow 
the  procedures  of  ASTM  D6299— 10**’  for 
making  the  transition  from  one  batch  of 
QC  material  to  the  next. 

With  regard  to  accuracy  we  are 
proposing  that  each  laboratory  perform 
a  check  standard  for  each  instrument 
as  defined  in  ASTM  D6299-10*’’  for 
each  instrument  on  a  quarterly  basis. 

We  propose  that  check  standards  for 
“method-defined”  parameters  must  be 
ordinary  fuels  with  levels  of  the 
parameter  of  interest  close  to  either 
regulatory  standards  or  to  the  average 
level  of  use.  We  also  propose  that  ARVs 
of  such  standards  must  be  determined 
through  consensus  methods**®’  on 
designated  method  instruments.  The 
absolute  difference  between  the  mean  of 
multiple  back-to-back  tests  of  the  SRM 
and  ARV  of  the  SRM  greater  than  0.75 
times  the  published  reproducibility  of 
the  test  method  must  be  investigated, 
appropriate  action  taken  by  laboratory 
personnel,  and  records  kept  of  the 
incident  and  investigation.  We  are 
proposing  that  records  of  the  SRM 
measurements  and  investigations  into 
any  exceedance  of  the  criteria  must  be 
kept  for  a  period  of  5  years. 
Additionally,  we  are  proposing  that 
laboratories  must  pre-treat  and  assess 
results  from  the  check  standard  testing 
after  at  least  15  testing  occasions,**®^ 

construct  “MR”  and  “I”  charts**®®  with 
control  lines,  and  maintain  control 
charts,  logging,  investigating,  and 
correcting  the  underlying  causes  of  any 
control  limit  violations  as  discussed  in 
ASTM  06299-10**’.  We  are  proposing 
that  records  of  such  incidents  and  the 
underlying  control  charts  must  be  kept 
by  the  laboratory  for  a  period  of  5  years. 


As  defined  in  ASTM  D6299-10"’.  Section 
3,2,3,  and  further  discussed  in  Section  6.2. 
Optimum  use  of  materials  that  are  consensus- 
named  by  a  number  of  laboratories  may  be  possible 
only  if  these  materials  are  distributed  in  sufficient 
quantity  that  they  may  be  used  as  check  standards 
after  their  consensus-determined  ARV  is  known  by 
all  laboratories.  As  mentioned  in  the  text,  only 
measurements  made  on  the  designated  method  for 
the  parameter  in  question  may  be  used  in 
determining  the  ARV  for  this  purpose. 

■*5’  Following  the  guidelines  of  ASTM  D6299- 
10®’,  Section  6.2.2. 

*•52  See  ASTM  D6299-10®’.  Section  8.2 
(pretreatment)  and  Section  8.4  (assessment), 
ftocedures  differ  depending  upon  whether  a  single 
check  standard  is  used  for  multiple  testing 
occasions  or  multiple  check  standards  must  be 
used. 

•**2  See  ASTM  D6299-10®’.  Section  8.4  and 
appropriate  Annex  sections  for  chart  construction 
and  guidance. 
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iii.  Statistical  Quality  Control  for  Non- 
VCSB  Methods  Used  To  Measure 
Method-Defined  Parameters 

We  are  also  proposing  precision  and 
accuracy  SQC  requirements  for 
instruments  used  in  non-VCSB  methods 
to  measure  method-defined  parameters 
in  the  laboratory.  We  are  proposing 
precision  requirements  for  instruments 
used  in  these  types  of  test  methods  that 
are  the  same  as  those  proposed  for 
absolute  parameters.  We  are  proposing 
that  every  instrument  be  tested  on  a 
quality  control  “QC”  materiaH®'*  once 
per  20  production  tests  or  once  per 
week,  whichever  is  more  frequent.  We 
are  also  proposing  the  maintenance  of 
an  “I”  chart and  a  “MR”  chart.'*^*'  We 
are  proposing  that  violations  of  the 
control  limit(s)  in  these  charts  should  be 
investigated,  corrective  action  taken  as 
required,  and  that  records  of  the 
incident  must  be  kept  for  a  period  of  5 
years.  We  are  proposing  that 
laboratories  follow  the  procedures  of 
ASTM  D6299-10‘”  for  transitioning 
from  one  batch  of  QC  material  to  the 
next. 

The  proposed  accuracy  requirement 
depends  on  whether  the  method- 
defined  parameter  test  method  has 
minimal  matrix  interferences  or  whether 
the  method-defined  parameter  test 
method  is  highly  sensitive  to  matrix 
composition.  The  Agency  believes  that 
non-VCSB  test  methods  are  expected  to 
vary  considerably  to  the  extent  that  their 
results  are  sensitive  to  fuel 
characteristics  other  than  the  level  of 
the  analyte  of  interest.  For  methods 
judged  by  their  operators  to  be  relatively 
insensitive  to  such  matrix  effects,  EPA 
believes  that  the  same  SQC  accuracy 
approach  used  with  VCSB-approved 
methods  measuring  “method-defined” 
parameters  is  appropriate.  Where  this  is 
the  case,  a  statement  to  this  effect  must 
be  included  in  the  application  for 
qualification.  Any  decision  to  abandon 
this  approach  to  SQC  accuracy  must  be 
reported  to  EPA  along  with  the  data  and 
reasoning  that  led  to  the  conclusion. 

For  non-VCSB  methods  used  to 
measure  method-defined  parameters 
that  are  highly  sensitive  to  matrix 
composition,  we  are  proposing  the  same 
accuracy  requirements  that  must  be 
maintained  as  for  other  methods  for 
method-defined  parameters,  except  that 


ASTM  06299-10'’^,  paragraph  3.2.3  for  a 
definition  and  Section  6.1  for  guidance,  selection, 
construction,  handling,  storage  and  use  of  quality 
control  samples. 

♦ssSee  ASTM  D6299-10®*,  section  7  and  Section 
Al.5.1  for  chart  construction  and  usage,  including 
criteria  for  deciding  upon  corrective  action. 

■•56 See  ASTM  D6299-10®’,  Section  Al.5.2  for 
chart  construction  and  usage.  Any  exceedance  of 
the  control  limit  should  be  investigated. 


the  check  standards  will  consist  of 
production  fuels,  representative  of  those 
production  fuels  routinely  analyzed  by 
the  laboratory,  that  have  been  submitted 
to  a  reference  installation  of  the 
designated  test  method.  We  are 
proposing  that  the  designated  test 
method  measurements  should  be 
replicated  and  the  average  of  these 
results  used  as  the  ARV  for  the  check 
standard.  Additionally,  we  are 
proposing  that  the  laboratory  operating 
the  alternative  method  is  responsible  for 
the  qualification  status  and  current 
stability  of  the  reference  method 
installation  (for  example, 
documentation  on  the  identity  of  the 
reference  installation  and  its  control 
status  must  be  maintained  on  the 
premises  of  the  laboratory  that  is  using 
the  alternative  test  method). 

Also  for  non-VCSB  methods,  the 
Agency  is  proposing  external  checks  on 
the  accuracy  of  matrix-sensitive 
methods.  Laboratories  that  have 
qualified  such  a  method  would  be 
required  to  send  a  sample  of  each  20th 
production  batch  of  gasoline  or  diesel 
fuel  to  EPA’s  Ann  Arbor  laboratory, 
along  with  the  lab’s  measurement 
results  using  the  alternative  method  (the 
result  used  to  certify  the  batch).  The 
EPA  lab  may  return  such  a  sample  on 
a  blind  basis  for  a  required  reanalysis  by 
the  originating  laboratory  at  any  time  up 
to  two  months  from  EPA’s  receipt  of  the 
sample.  This  external  control  is  an 
additional  check  on  both  the  site 
precision  of  the  alternative  method  and 
its  accuracy.  We  request  comments  on 
all  aspects  of  our  proposal. 

i.  Agency  Approval  Options 

We  are  proposing  to  require 
qualification  of  only  non-VCSB  test 
methods  for  fuel  parameters.  We  are 
also  seeking  comment  on  whether  we 
should  require  qualification  of  all  test 
methods  for  fuel  parameters.  We  are 
also  proposing  a  requirement  for 
regulated  parties  to  identify  the  test 
method  used  for  each  compliance 
measurement  as  part  of  the  applicable 
record  keeping  and  reporting.  The 
following  section  contains  a  discussion 
of  our  proposal. 

We  believe  that  the  proposed 
approach  to  performance-based 
qualification  of  test  methods  goes 
considerably  beyond  the  minimum 
requirements  of  the  NTT  A  A  in 
providing  flexibility  of  method  choice, 
and  accomplish  performance-based 
qualification  without  compromising 
measurement  quality.  We  also  believe 
that  the  primary  tools  for  achieving  the 
latter  objective  are  lab-specific 
qualification  of  method  installations 
and  a  requirement  for  across-the-board 


SQC.  While  EPA  would  benefit  from 
finalizing  today’s  proposal  by  no  longer 
having  to  evaluate  new  alternative 
measurement  methodologies,  this 
benefit  is  not  likely  to  offset  the 
substantial  and  unpredictable  resource 
costs  involved  in  administering  a 
qualification  process  and  providing 
infrastructural  support  for  laboratories’ 
SQC  programs. 

i.  Agency  Approval  of  Only  Non-VCSB 
Methods 

We  are  proposing  that  only  non-VCSB 
test  methods  for  fuel  parameters  would 
need  to  be  qualified.  We  are  proposing 
to  exclude  designated  test  methods  that 
have  been  in  operation  6  months  prior 
to  finalizing  this  rule,  as  discussed 
below,  as  well  as  test  methods  that  are 
developed  by  VCSBs,  like  ASTM 
International  or  the  International 
Organization  for  Standards  (ISO).  A 
laboratory  rtiat  has  developed  a  test 
method  but  has  decided  not  to  offer  it 
for  evaluation  and  establishment 
through  a  VCSB-based  organizational 
process  would  be  required  to  qualify  the 
test  methods  using  the  process 
discussed  earlier.457  vVe  are  proposing 
that  such  test  methods  must  be  qualified 
independently  by  each  analytical 
laboratory  that  wishes  to  adopt  the  test 
method.  This  is  because  such  a  test 
method  has  not  been  shown  to  be 
capable  of  accurately  measuring  the 
parameter  in  different  laboratories  and 
across  a  variety  of  fuel  matrices.  The 
precision  for  the  candidate  analytical 
test  method  must  be  established  by  a 
medium-term  series  of  measurements  on 
production  fuels,  the  workability  of  the 
test  method  must  be  verified  by  at  least 
one  other  laboratory,  and  its  accuracy 
must  be  demonstrated  by  direct 
correlation  to  the  designated  analytical 
test  method  for  the  particular  fuel 
parameter. 

We  are  proposing  the  following 
requirements  for  test  methods  that  have 
been  sponsored  and  published  by  a 
VCSB  such  as  ASTM  or  ISO.  The  test 
method  must  be  fully  described  so  that 
it  is  replicable  in  many  different 
laboratories  and  so  that  its  operation 
may  be  understood  by  a  technician.  The 
VCSB  must  have  tested  the  candidate 
test  method  in  a  round  robin  program 
against  the  designated  test  method,  must 
have  published  a  determination  that  the 


■•57  Reasons  for  not  submitting  a  local  method  for 
VCSB  evaluation  may  include  the  proprietary 
nature  of  software  or  apparatus  or  the  fact  that  the 
method  is  highly  matrix-sensitive  and  not  likely  to 
perform  consistently  when  used  to  analyze  fuels 
with  widely  varying  properties.  EPA  recognizes  that 
matrix  sensitivities  may  be  subtle  and  methods  with 
such  characteristics  may  have  been  sponsored  and 
published  by  VCSB’s. 
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test  method  meets  the  performance 
criteria  as  discussed,  and  must  have 
published  the  information  necessary  to 
correlate  the  alternative  test  method  to 
the  designated  test  method.'*^® 

We  are  proposing  a  system  of  self¬ 
qualification  for  VCSB-based  alternative 
test  methods.  Thus,  we  are  also 
proposing  that  a  VCSB-based  candidate 
alternative  test  method  need  not  be 
qualified  separately  in  each  laboratory 
that  adopts  it.  This  is  because  by  the 
time  a  VCSB-based  candidate  alternative 
test  method  has  been  through  the 
extensive  development  process  typically 
required  by  a  VCSB,  the  test  method’s 
procedures  will  have  been  exhaustively 
described.  At  this  point  there  will  be 
little  uncertainty  about  how  the 
analytical  test  method  is  to  be  applied, 
and  it  will  have  been  implemented  in  a 
variety  of  different  laboratories  and  used 
on  a  variety  of  different  types  of  fuels. 
Therefore,  the  VCSB-based  process  gives 
EPA  some  confidence  that  the  analytical 
test  method  is  likely  to  be  stable  in  use 
and  can  be  implemented  with  very  little 
ambiguity  regarding  instrumentation, 
materials,  and  procedures. 

VCSB  method  evaluation  protocols 
have  been  established,  including  a 
recently  developed  protocol  for 
comparing  methods,  which  provide 
means  for  establishing  a  proposed  VCSB 
alternative  method’s  precision  parity 
with  the  designated  method  for  the 
parameter and  for  determining 
whether  the  alternative  test  method  can  . 
be  adequately  correlated  with  the 
designated  test  method.'*®® 

We  also  recognize  that  imposing  this 
qualification  requirement  on  existing 
test  methods  developed  by  a  VCSB 
without  adequate  lead  time  may  be 
problematic.  We  are  thus  proposing  to 
give  methods  published  and  in 
operation  when  this  proposal  is 
published  a  grace  period  of  one  year 
from  the  effective  date  of  a  final  rule 
before  they  meet  these  proposed 
requirements. 

We  are  also  proposing  to  exempt 
existing  (i.e.,  in  use  for  six  months  prior 
to  publication  of  this  proposal) 
installations  of  designated  test  methods 


■•s^This  first  approach  assumes  that  a  single  such 
equation  can  be  used  for  all  labs  using  the  method, 
an  assumption  that  may  not  always  hold.  The  more 
detailed  discussion  of  the  two  approaches  that 
follows  this  introduction  explores  this  problem. 

ASTM  D  6708-08,  entitled.  Standard  Practice 
for  Statistical  Assessment  and  Improvement  of 
Expected  Agreement  Between  Two  Test  Methods 
that  Purport  to  Measure  the  Same  Property  of  a 
Material. 

460  aSTM  D  6708-08,  entitled.  Standard  Practice 
for  Statistical  Assessment  and  Improvement  of 
Expected  Agreement  Between  Two  Test  Methods 
that  Purport  to  Measure  the  Same  Property  of  a 
Material. 


that  are  method-defined  parameters 
from  the  qualification  requirement.  We 
presume  these  to  be  stable  and  capable 
methods  in  relatively  experienced 
hands.  Because  they  are  already  being 
used  to  certify  fuels,  requiring  their 
qualification  could  be  disruptive  and 
burdensome  to  both  their  operators  and 
to  whoever  manages  the  qualification 
process.  Such  installations  would  not 
benefit  tangibly  from  this  rule  (as  by 
obtaining  access  to  a  desired  new 
method),  but  would  nevertheless  bear  a 
newly-imposed  burden. 

We  are  also  proposing  to  require 
record  keeping  and  retention 
requirements  for  both  VCSB  alternative 
and  non-VCSB  test  methods.  Parties 
would  need  to  maintain  qualification 
records  for  demonstrating  compliance 
for  a  period  of  5  years  after  they  cease 
use  of  the  particular  test  method.  Parties 
must  also  maintain  a  complete 
description  of  the  test  method  and  data 
with  statistical  analysis  that  supports  its 
qualification. 

We  are  also  seeking  comment  on 
whether  the  Agency  should  require 
qualification  of  all  analytical  test 
methods  for  the  fuel  parameters  at  40 
CFR  80.  This  would  include  each 
designated  test  method,  all  alternative 
test  methods  currently  allowed  by  our 
regulations,  as  well  as  any  other 
analytical  test  method  regardless  of 
whether  the  test  method  was  developed 
by  a  voluntary  consensus  standards 
based  organization,  like  ASTM,  or  if  it 
is  a  proprietary  analytical  test  method, 
that  is,  non-.VCSB  test  method. 

We  recognize  that  imposing  the 
qualification  requirement  on  existing 
and  operational  installations  of  all 
methods  without  adequate  lead  time 
may  be  problematic.  We  are  thus 
proposing  to  give  such  laboratories  (i.e., 
those  in  operation  when  this  proposal  is 
published)  a  grace  period  of  one  year 
from  the  effective  date  of  the  final  rule 
before  they  must  have  qualified  if  they 
wish  to  continue  in  operation.  We 
believe  that  a  year  should  be  enough 
time  to  determine  whether  an  existing 
test  method  is  likely  to  qualify  or  to 
adopt  and  qualify  a  replacement  test 
method  if  it  should  fall  short.  New 
installations  of  previously  accepted 
methods,  including  alternatives,  would 
•  be  required  to  qualify  their  laboratory 
before  being  put  into  service  just  like  all 
other  installations  of  new  test  methods 
in  a  laboratory. 

4.  Downstream  Pentane  Blending 

The  current  regulations  at  40  CFR 
80.82.reduce  the  burden  of  compliance 
with  EPA  gasoline  quality  requirements 
for  parties  that  blend  butane  into 
conventional  gasoline,  reformulated 


gasoline  (RFC),  or  reformulated 
blendstock  for  oxygenate  blending 
(RBOB)  downstream  of  a  crude  oil 
refinery.  Parties  that  conduct  such 
butane  blending  are  considered  a 
refiner,  however,  they  are  not  subject  to 
sampling  testing  requirements  that 
would  otherwise  apply  to  a  refiner 
provided  they  use  butane  of  known 
quality  and  meet  certain  other 
requirements.  Butane  blending  is  not 
allowed  into  RFC  or  RBOB  from  April 
1  through  September  30  or  into  any  RFC 
or  RBOB  that  is  designated  as  VOC- 
controlled.  Butane  blenders  must  test  to 
ensure  that  the  volatility  requirements 
of  the  final  gasoline  blend  are  met. 
Testing  to  demonstrate  compliance  with 
other  gasoline  compositional 
requirements  is  not  required  provided 
that  the  blender  has  documents  from  the 
supplier  demonstrating  the  butane  is 
“commercial  grade.’’  Commercial  grade 
butane  is  currently  defined  as  butane  for 
which  test  results  demonstrate  that  it  is 
95  percent  pure  and  has  the  following 
properties:  sulfur  <=  30  ppm,  benzene 
<=  0.03  volume  percent,  olefins  <=  1.0 
volume  percent,  and  aromatics  <=  2.0 
volume  percent.  Documents  from  the 
supplier  demonstrating  the  butane  is 
“non-commercial  grade’’  may  also  be 
used  to  demonstrate  compliance  with 
gasoline  quality  requirements  other  than 
volatility  provided  the  blender  conducts 
a  quality  assurance  program  on  the 
butane  they  blend.  Non-commercial 
grade  butane  is  currently  defined  as 
follows:  sulfur  <=  30  ppm,  benzene  <= 
0.03  volume  percent,  olefins  <=  10.0 
volume  percent,  and  aromatics  <=  2.0 
volume  percent.  Today’s  action  is 
proposing  to  amend  these  butane 
specifications  to  replace  the  current  30 
ppm  sulfur  cap  with  a  10  ppm  cap 
consistent  with  today’s  proposed  10 
ppm  refinery  average  sulfur  standard. 

Butane  blenders  stated  that 
broadening  the  downstream  butane 
blending  provisions  to  include  pentane 
would  help  to  increase  the  domestic 
supply  of  gasoline  by  providing  a 
market  for  the  pentane  fraction  of 
natural  gasoline  liquids.  A  substantial 
increase  in  the  production  of  natural 
gasoline  liquids  is  occurring  as  a  by¬ 
product  of  increased  domestic  natural 
gas  and  crude  oil  production  in  the  U.S. 
Given  the  lower  volatility  of  pentane 
compared  to  butane,  a  greater  volume  of 
such  domestically-available  feedstocks 
could  be  blended  into  gasoline 
downstream  of  the  refinery  while  still 
maintaining  the  gasoline  quality 
specifications  including  RVP.  We 
.  request  comment  on  whether  the 
provisions  for  butane  blending  might 
also  be  applied  to  pentane  blending. 
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including  the  specifications  for  the  fuel 
qualities  noted  above.  Specific  comment 
is  requested  on  the  potential  vehicle 
emissions  and  operability  effects  from 
such  pentane  blending.  To  the  extent 
that  pentane  blending  might  displace 
butane  blending,  there  may  be  some 
decrease  in  evaporative  emissions  due 
to  pentane’s  lower  boiling  point 
compared  to  butane.  Therefore,  we 
anticipate  that  allowing  downstream 
blending  of  pentane  would  have  a 
neutral  or  marginally  beneficial  effect 
on  vehicle  emissions.  If  we  were  to 
extend  the  downstream  butane  blending 
provisions  to  pentane,  we  also  seek 
comment  on  whether  any  additional 
pentane  quality  specifications  or 
blending  requirements  would  be 
necessary  to  protect  vehicle  emissions 
and  operability  performance. 

B.  Engine,  Vehicle  and  Equipment 
Programs 

We  are  proposing  several  technical 
amendments  to  existing  regulatory 
requirements  for  motor  vehicles  and 
other  types  of  vehicles  and  engines. 
These  changes  are  intended  to  align 
with  the  Tier  3  standards  proposed  in 
this  rule  and  to  make  various 
adjustments  and  corrections  to  the 
regulations.  We  are  also  proposing  to 
remove  large  portions  of  obsolete 
regulatory  text  and  update  cross 
references  accordingly.  We  request 
comment  on  all  these  amendments. 
However,  we  are  not  requesting 
comment  on  the  underlying  regulatory 
requirements  except  as  specifically 
described  in  this  section. 

1.  Fuel  Economy  Labeling 

EPA  adopted  updated  fuel  economy 
labeling  requirements  in  40  CFR  part 
600  on  July  6,  2011.“*®^  The  label 
displays  a  smog  rating  based  on  relative 
emission  rates  for  certified  vehicles. 
With  new  Tier  3  standards,  this  rating 
scale  becomes  less  useful,  since  the  Tier 
3  standards  would  disallow  certification 
to  half  of  the  existing  smog  ratings.  We 
are  therefore  proposing  a  new  smog 
rating  scale  starting  in  model  year  2018. 
Manufacturers  choosing  to  transition  to 
.the  Tier  3  NMOG+NOx  standards  based 
on  a  percentage  phase-in  could  continue 
to  meet  Tier  2  standards  for  the  “phase¬ 
out”  firaction  of  the  fleet  through  model 
year  2020,  but  would  use  a  new  smog 
rating  scale  that  lines  up,  to  the  extent 
possible,  the  Tier  2  standards  with  the 
new  Tier  3  scale.  We  believe  it  is 
appropriate  to  shift  to  the  new  scale  in 
model  year  2018  to  reflect  the  start  of 


■•61  76  FR  39478  (July  6.  2011). 


Tier  3  program  for  the  majority  of 
vehicles. 

The  smog  rating  scale  ranges  from  1 
to  10.  The  federal  Tier  3  program 
comprises  seven  different  NMOG+NOx 
emission  certification  levels.  In 
addition,  the  California  ZEV  program  for 
2018  and  later  model  years  includes  a 
unique  TZEV  category,  which  falls 
between  a  ZEV  (Bin  0)  and  a  SULEV20 
(Bin  20),  resulting  in  a  total  of  eight 
emission  standards.'*®^  vVe  propose  to 
omit  rankings  2  and  4,  ranking  the  eight 
emission  levels  in  order  over  the 
remaining  ratings.  Omitting  ratings  2 
and  4  helps  convey  the  larger  absolute 
differences  in  the  g/mile  standards 
between  Bins  70  and  125  and  Bins  125 
and  160. 

We  also  propose  to  adjust  the  scale 
again  in  model  year  2025  so  that, 
consistent  with  the  fuel  economy  and 
greenhouse  gas  rating,  the  middle  of  the 
scale  (a  smog  rating  of  5  or  6)  is 
equivalent  to  the  fleet  average  standard 
of  0.030  g/mile  for  NMOG+NOx.  Using 
this  approach,  we  would  apply  a  smog 
rating  of  8  for  TZEVs  and  omit  9  from 
the  smog  ratings.  We  request  comment 
on  applying  smog  ratings  to  TZEV 
vehicles;  in  particular,  we  request 
comment  on  any  appropriate 
differentiation  of  TZEV  vehicles,  such 
as  assigning  different  smog  ratings  based 
on  the  particular  SULEV  exhaust 
emission  standards  or  the  allowance 
value  for  different  all-electric  range 
values. 

We  request  comment  on  these  and 
other  alternative  approaches  to  revising 
the  specifications  for  the  smog  rating  on 
the  fuel  economy  label.  We  also  request 
comment  on  whether  one  or  more 
transition  rating  scales  would  be 
appropriate  to  gradually  adjust  the  smog 
rating  scale  as  the  fleet  average 
standards  become  more  stringent. 

2.  Removing  Obsolete  Regulatory  Text 

EPA  regulations  for  highway  and 
nonroad  engines,  vehicles,  and 
equipment  in  many  cases  apply  for  a 
range  of  model  years  before  being 
replaced  by  a  new  set  of  standards, 
requirements,  and  other  provisions  for 
implementing  a  program  that  changes  to 
reflect  technological  innovation, 
changing  environmental  needs,  new 
business  dynamics,  and  other  factors. 

We  are  proposing  to  take  steps  in  this 
rulemaking  to  remove  substantial 
portions*  of  regulatory  text  that  no  longer 
have  any  regulatory  significance, 
generally  because  they  have  been 
superseded  by  newer  provisions.  In 
many  cases,  this  simply  involves  . 


http://www.arb.ca.gOv/regact/2012/zev2012/ 

fro2rev.pdf. 


removing  paragraphs  or  sections  related 
to  certifying  products  that  no  longer 
apply  to  2004  or  newer  model  years.  In 
other  cases,  we  can  remove  whole 
subparts  that  apply  only  to  engines  and 
vehicles  that  have  reached  the  end  of 
their  useful  lives  for  the  purpose  of 
regulation.  For  example,  the  in-use 
regulations  from  40  CFR  part  86,  subpart 
H,  applied  only  for  1993  through  2003 
model  year  light-duty  vehicles,  light- 
duty  trucks,  and  medium-duty 
passenger  vehicles.  Also,  the  National 
LEV  standards  in  40  CFR  part  86, 
subpart  R  (and  in  Appendix  XIII 
through  XVIII  of  part  86),  applied  only 
for  1999  through  2003  model  years. 

These  subparts,  and  references  to  that 
content,  can  be  removed  from  the  CFR. 

Similarly,  the  provisions  of  40  CFR 
part  86,  subpart  A,  applied  to  light-duty 
vehicles  only  through  model  year  2000 
for  light-duty  vehicles  and  model  year 
2004  for  light-duty  trucks  and  chassis- 
certified  heavy-duty  vehicles.  Much  of 
that  subpart  continues  to  apply  for 
heavy-duty  engines,  so  the  obsolete 
portions  must  be  removed  more 
selectively.  The  proposal  includes 
removal  of  substantial  portions  of  40 
CFR  part  86,  subpart  A,  to  omit  text  that 
applies  only  for  light-duty  vehicles  or 
light-duty  trucks,  and  additional 
portions  that  do  not  apply  for  any  2004 
or  newer  model  years. 

There  are  also  instances  where  we  are 
proposing  to  streamline  the  organization 
of  regulatory  sections  in  40  CFR  part  86. 
For  those  places  where  there  is  a  new 
section  for  a  given  model  year  where  all 
the  old  provisions  continue  to  apply, 
and  the  new  section  introduces  a 
narrow  additional  provision,  we  are 
proposing  to  copy  the  new  paragraph 
into  the  section  for  the  older  model-year 
provisions,  with  descriptive  language  in 
place  to  say  when  the  new  provision 
applies.  This  consolidation  would  allow 
us  to  take  out  numerous  sections  that 
can  lead  to  confusion  for  the  reader. 

The  following  sections  describe 
additional  changes  to  remove  material. 

a.  Certification  Short  Test  and  I/M 
Provisions 

Inspection  and  maintenance  (I/M) 
programs  have  been  implemented  by 
state  and  local  governments  for  many 
years.  These  programs  have  been 
effective  at  identifying  vehicles  that 
need  some  kind  of  repair  to  restore 
vehicles’  emission  control  systems.  In 
that  context,  they  have  also  provided 
useful  information  to  facilitate  warranty 
coverage  where  defective  components  or 
systems  were  still  covered  by  the 
manufacturer’s  warranty,  as  required  by 
section  207  of  the  Clean  Air  Act.  In 
1993,  EPA  adopted  a  requirement  for 
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the  certification  short  test  (“CST”  or 
“cert  short  test”).'**’^  The  purpose  of  the 
cert  short  test  was  to  correlate  the 
vehicle  manufacturer’s  certification  and 
I/M  testing.  Under  this  approach,  the 
vehicle  manufacturer  certifies  that  a 
properly  maintained  and  operated 
vehicle  will  pass  I/M  testing.  When 
such  a  vehicle  fails  I/M  during  the 
warranty  period,  the  manufacturer  is 
responsible  for  the  cost  of  repairs 
necessary  to  correct  the  problem  so  the 
vehicle  can  pass  the  I/M  test. 

EPA  adopted  requirements  in  1993  for 
manufacturers  to  design  and  build  their 
vehicles  with  OBD,  which  provides 
performance  feedback  for  evaluating 
whether  emission  control  systems  are 
functioning  properly.  This  rule, 
combined  with  fleet  turnover,  has 
resulted  in  vehicles  subject  to  I/M  being 
equipped  with  OBD.  Tbe  standard 
protocol  for  I/M  programs  now  depends 
on  the  OBD  system  instead  of  tailpipe 
tests  to  determine  which  vehicles  need 
maintenance.  Since  vehicle 
manufacturers  have  to  certify  the 
performance  of  OBD  systems  as  part  of 
the  certification  process,  the  use  of  OBD 
for  I/M  testing  also  provides  a  basis  for 
determining  that  emission  repairs  are 
covered  by  the  manufacturer’s  warranty, 
when  necessary.  For  many  years, 
manufacturers  have  submitted  a 
compliance  statement  for  certification 
instead  of  submitting  data  to 
demonstrate  that  they  meet  the 
standards  associated  with  the  cert  short 
test.  Since  emission  measurements  are 
no  longer  part  of  any  standardized  I/M 
testing,  it  has  become  clear  that  OBD 
systems  have  completely  replaced  the 
cert  short  test  as  the  means  of  making 
warranty  determinations  for  I/M  testing. 
We  are  therefore  proposing  in  this  rule 
to  entirely  remove  the  cert  short  test 
standards  and  test  procedures  from  40 
CFR  part  86,  subparts  O  and  S,  and  to 
similarly  remove  the  emission 
measurement  procedures  from  40  CFR 
part  85,  subpart  W. 

Tbe  remaining  regulatory  text  in  40 
CFR  part  85,  subpart  W,  relates  only  to 
tbe  role  of  OBD  testing  in  the 
determination  of  manufacturers’ 
warranty  obligations  resulting  from  I/M 
testing.  In  addition  to  removing  material 
that  no  longer  applies  based  on  model 
years,  we  are  proposing  to  update  this 
remaining  text  in  two  ways.  First,  we 
are  expanding  the  scope  to  include 
medium-duty  passenger  vehicles  since 
these  vehicles  are  now  subject  to  both 
OBD  certification  requirements  and  I/M 
testing.  Second,  we  are  replacing  all 
citations  to  SAE  reference  procedures 
with  a  cross-reference  to  40  CFR 
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86.1806,  where  we  already  specify  all 
the  relevant  OBD  reference  procedures. 
This  avoids  the  possibility  of  changing 
the  certification  procedures  in  a  way 
that  departs  from  the  I/M  and  warranty 
provisions.  Since  these  programs  are 
paired,  there  would  never  be  a  need  to 
specify  different  reference  procedures 
for  tbe  two  programs. 

b.  Testing  for  Heavy-Duty  Highway 
Engines 

We  recently  completed  tbe  migration 
of  test  procedures  for  beavy-duty 
highway  engines  from  40  CFR  part  86, 
subpart  N,  to  40  CFR  part  1065.  Now 
that  these  manufacturers  are  all  relying 
the  new  test  procedures,  we  are 
proposing  to  eliminate  the  regulatory 
provisions  that  no  longer  apply.  This 
involves  large  portions  of  text  in  40  CFR 
part  86,  subpart  N,  that  have  been 
superseded  by  analogous  material  in  40 
CFR  part  1065,  such  as  analyzer 
specifications,  calibration  procedures, 
calculation  methods,  and  fuel 
specifications.  The  obsolete  text  also 
included  several  references  to  40  CFR 
part  86,  subpart  D,  wbicb  we  are  also 
proposing  to  no  longer  print  in  the  CFR. 

We  are  keeping  regulatory  provisions 
in  40  CFR  part  86,  subpart  N,  that  serve 
as  the  “standard-setting  part”  for 
matters  related  to  testing,  such  as  the 
duty  cycles  and  not-to-exceed  test 
procedures.  These  provisions  are  unique 
to  heavy-duty  highway  engines  and  are 
therefore  not  suitable  for  the  general  test 
specifications  in  40  CFR  part  1065. 

In  the  case  of  testing  in-use  engines 
that  were  originally  certified  using  the 
procedures  in  40  CFR  part  86,  subpart 
N,  we  are  including  a  regulatory 
provision  that  would  allow  EPA  and 
manufacturers  to  continue  to  use  the 
original  certification  procedures  as  a 
pre-approved  alternate  procedure. 

c.  Testing  for  Heavy-Duty  Highway 
Vehicles 

The  regulations  at  40  CFR  part  85, 
subpart  M,  describe  bow  to  test  heavy- 
duty  vehicles  above  14,000  lbs  GVWR  to 
demonstrate  compliance  with 
evaporative  emission  standards.  Most  of 
these  provisions  are  identical  to  those 
that  apply  under  40  CFR  part  86, 
subpart  B.  Tbis  can  better  be 
accomplished  with  appropriate 
references  to  the  procedures  in  subpart 
B  instead  of  repeating  text.  Relying  on 
references  to  subpart  B  would  eliminate 
many  pages  of  unnecessary  printing,  but 
it  would  also  make  it  easier  for  us  to 
maintain  a  consistent  set  of 
requirements.  Changing  a  provision  in 
subpart  B  would  automatically  apply  for 
evaporative  testing  of  heavy-duty 
vehicles  without  making  that  duplicate 


change  in  subpart  M.  In  addition,  as 
noted  in  Section  IV.C,  we  are  proposing 
to  allow  manufacturers  of  these  vehicles 
to  rely  on  an  engineering  analysis 
instead  of  performing  new  tests.  This 
would  further  reduce  the  need  to  have 
separate  requirements  spelled  out  for 
these  vehicles.  The  revised  regulations 
preserve  provisions  that  are  specific  to 
heavy-duty  vehicle  testing.  In  particular, 
the  heavy-duty  procedure  involves 
testing  with  a  different  driving  schedule 
and  wider  speed  tolerances,  testing  does 
not  involve  ethanol-blended  test  fuel, 
and  exhaust  emissions  are  not  measured 
during  the  drive  preceding  the  two-day 
diurnal  emission  test. 

In  some  cases,  the  current  regulations 
in  subparts  B  and  M  include  differences 
in  test  provisions  that  we  are  not 
preserving.  Some  of  these  differences  ' 
arose  from  changes  to  subpart  B  that 
were  inadvertently  not  carried  over  to 
subpart  M.  In  other  cases,  there  may 
have  been  an  intentional  distinction  that 
no  longer  applies  (such  as  provisions 
related  to  slippage  on  twin-roll 
dynamometers.  Perhaps  the  most 
important  of  these  include  procedures 
for  determining  road  load  settings  and 
for  operating  manual  or  automatic 
transmissions.  Additional  differences 
we  are  not  preserving  include  gas 
divider  specifications,  SHED  and 
dynamometer  calibration  procedures, 
and  some  provisions  for  alternative 
canister  loading  and  vehicle 
preconditioning.  We  are  also  restoring 
paragraphs  §  86.1235(b)  through  (i) 
related  to  dynamometer  operating 
procedures,  which  were  inadvertently 
removed  in  an  earlier  rulemaking.  This 
leaner  approach  for  vehicles  above 
14,000  lbs  GVWR  is  also  consistent  with 
our  proposed  change  to  waive 
evaporative  testing  requirements  for 
certifying  these  vehicles. 

d.  Service  Information  Requirements  for 
Light-Duty  Vehicles 

The  service  information  regulations 
were  originally  adopted  for  light-duty 
motor  vehicles  40  CFR  86.038-96.  These 
requirements  applied  for  1996  and  later 
model  year  vehicles.  Starting  with  the 
2001  model  year,  these  same 
requirements  were  copied  into 
§  86.1808-01.  These  two  sets  of 
requirements  are  identical  except  for  the 
model  year  applicability  and  a  variety  of 
very  minor  stylistic  differences.  We  are 
proposing  to  revise  the  service 
information  regulations  in  §86.1808-01 
to  apply  also  to  1996  through  2000 
model  year  vehicles,  and  to  correct 
several  typographical  and  formatting 
errors.  These  changes  should  have  no 
practical  significance,  since  the 
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requirements  are  the  same  in  both 
regulatory  sections. 

3.  Motorcycle  Driving  Schedules 
The  CFR  includes  two  separate 

driving  schedules  for  motorcycles.  The 
first,  for  motorcycles  at  or  above  170 
cubic  centimeters  (cc),  is  identical  to 
that  used  for  light-duty  vehicles  except 
that  the  speeds  are  converted  to 
kilometers  per  hour.  The  second  driving 
schedule,  for  smaller  motorcycles,  is 
also  identical  except  for  a  period  of 
about  three  minutes  of  reduced-speed 
operation.  To  simplify  this  arrangement, 
and  to  make  room  for  the  new  LA-92 
driving  schedule  described  in  Section 
IV. B  for  heavy-duty  vehicles,  and  also  to 
allow  for  reference  to  m/s  values  as 
described  above  for  light-duty  vehicles, 
we  are  proposing  to  eliminate  the 
identical  portions  of  these  drive 
schedules.  This  revised  approach 
involves  referencing  the  driving 
schedule  for  light-duty  vehicles  with 
instructions  to  convert  to  kilometers  per 
hour  and  round  the  resulting  speeds  to 
the  nearest  0.1  kilometers  per  hour, 
instead  of  repeating  the  driving 
schedule  just  to  publish  the  same  speed 
trace  in  different  units.  The  unique 
portion  of  the  driving  schedule  is  laid 
out,  with  reference  to  the  light-duty 
driving  schedule  for  the  portions  that 
are  unchanged.  This  is  not  intended  to 
cause  any  change  in  the  current 
requirements  or  practices  for  certifying 
motorcycles. 

4.  Updating  Reference  Procedures 
The  regulations  in  40  CFR  part  1065 

depend  on  a  large  number  of  reference 
procedures  and  technical  standards 
from  ASTM,  SAE  International,  and 
ISO,  among  others.  These  reference 
procedures  and  technical  standards  are 
updated  periodically  to  keep  them 
current  with  ongoing  developments  in 
the  field.  Many  times  these  changes 
include  only  minor  corrections  or 
clarifications.  In  other  cases  the  updates 
incorporate  new  test  methods, 
accommodate  changing  engine 
technologies,  or  other  more  substantive 
changes.  Whether  the  updated  reference 
documents  involve  major  changes  or 
not,  it  is  important  for  the  regulations  to 
rely  on  documents  that  are  readily 
available.  Toward  that  end,  we  plan  to 
update  §  1065.1010  with  the  latest 
versions  of  all  the  reference  procedures 
and  technical  standards  that  we 
identify. 

In  areas  of  the  regulations  other  than 
part  1065,  we  intend  to  rely  on  the  latest 
reference  documents  where  we  are 
changing  or  adding  a  provision  that 
depends  on  one  of  these  reference 
documents,  but  we  do  not  plan  in  this 


rulemaking  to  make  broad  or  universal 
changes  to  these  references. 

One  particular  area  of  interest  relates 
to  rounding.  As  described  in  Section 
IV.F.3,  we  are  proposing  to  define 
“round”  for  40  CFR  part  86  to  have  the 
meaning  we  give  in  40  CFR  1065.20, 
which  spells  out  a  detailed  rounding 
protocol  that  is  consistent  with  ASTM 
E29  and  NIST  SP811.  The  proposed 
definition  of  “round”  will  defer  to 
existing  references  in  part  86  so  that  the 
part  1065  protocol  will  apply  only 
where  we  do  not  specifically  refer  to 
ASTM  E29.  This  is  not  intended  to 
change  the  policy  for  calculating  or 
reporting  numerical  quantities,  but 
rather  to  clarify  the  protocol  and  avoid 
the  administrative  complication  of 
referencing  multiple  versions  of  the 
ASTM  document. 

VII.  What  are  the  cost  impacts  of  the 
proposed  rule? 

We  have  estimated  the  costs  for  both 
the  proposed  vehicle  standards 
described  in  Section  IV  and  the 
proposed  fuel  standards  described  in 
Section  V.  This  section  summarizes 
these  costs,  while  further  information 
on  the  methodology  we  used  to  develop 
these  costs  can  be  found  in  Chapters  2 
and  5  of  the  draft  RIA. 

Section  VII.C  provides  a  summary  of 
total  costs  for  the  proposed  vehicle  and 
fuel  programs  together.  We  have  also 
compared  the  proposed  program  costs  to 
the  projected  emission  reductions  in 
Section  VII. D  and  compared  these  cost- 
effectiveness  estimates  to  those  for  other 
programs.  For  a  comparison  of  the 
program  costs  to  the  monetized  health 
and  welfare  benefits,  see  Section  VIII. 

A.  Estimated  Costs  of  the  Vehicle 
Standards 

To  determine  the  cost  for  vehicles,  we 
first  determined  which  technblogies 
were  most  likely  to  be  applied  by 
vehicle  manufacturers  to  meet  the 
proposed  standards  assuming  gasoline 
sulfur  levels  were  reduced  to  a  10  ppm 
average.  These  technologies  were  then 
combined  into  technology  packages 
which  reflected  vehicle  design  attributes 
that  directly  contribute  to  a  vehicle’s 
emissions  performance.  The  attributes 
considered  included  vehicle  type  (car  or 
truck),  number  of  cylinders,  engine 
displacement,  and  the  type  of  fuel  used 
(gasoline  or  diesel).  We  also  created 
separate  packages  for  light-duty  and 
heavy-duty  trucks  and  vans.  In 
estimating  both  cost  and  technology 
application,  we  have  relied  on  publicly 
available  information  (such  as  that 
developed  by  California),  confidential 
information  supplied  by  individual 
manufacturers  and  suppliers,  and  the 


results  of  our  own  in-house  testing.  The 
technology  packages  that  we  developed 
represent  what  we  consider  to  be  the 
most  likely  average  emissions  control 
solution  for  each  vehicle  type. 

In  general,  we  expect  that  the  majority 
of  vehicles  would  be  able  to  comply 
with  the  Tier  3  standards  which  we  are 
proposing  through  refinements  of 
current  emissions  control  components 
and  systems.  Some  vehicles  may  require 
additional  emission  controls,  such  as 
large  trucks  with  large  displacement 
engines  (in  particular,  LDT3s  and 
LDT4s).  Overall,  smaller,  lighter-weight 
vehicles  will  require  leas  extensive 
improvements  than  larger  vehicles  and 
trucks.  Specifically,  we  anticipate  a 
combination  of  technology  upgrades 
including: 

•  Catalyst  Platinum  Group  Metal 
(PGM)  Loading.  Increased  catalyst 
application  of  precious  metals. 

•  Optimizeci  Close-coupled  catalyst: 
Improvements  to  the  catalyst  system 
design,  structure,  and  packaging  to 
reduce  light-off  time. 

•  Optimized  Thermal  Management: 
Overall  thermal  management  of  the 
emissions  control  system  to  improve  to 
shorten  the  time  it  takes  for  the  catalyst 
to  light-off. 

•  Secondary  Air  Injection:  Increased 
application  of  secondary  air  injection 
for  some  6-cylinder  and  larger  engines. 

•  Engine  Calibration:  Engine  control 
and  calibration  modifications  to 
improve  air  and  fuel  mixtures, 
particularly  at  cold  start  and/or  to 
control  secondary  air  and  hydrocarbon 
adsorbers. 

•  Hydrocarbon  Adsorber:  Limited 
application  of  hydrocarbon  adsorbers  to 
trap  hydrocarbons  during  cold  start  and 
release  the  hydrocarbons  after  the 
catalyst  lights  off. 

•  Evaporative  Emissions  Controls: 
Improved  evaporative  emissions 
systems,  including  canister  scrubbers, 
more  permeation-resistant  materials, 
and  improved  system  integration. 

As  stated  above,  we  have  developed 
our  costs  with  respect  to  a  given  vehicle 
type  and  the  type  of  engine  with  which 
it  is  equipped.  Although  the  cost  of 
achieving  the  proposed  Tier  3  standards 
will  increase  with  the  size  of  the  vehicle 
and  the  displacement  of  the  engine,  we 
have  concluded  that  the  cost  for  each 
engine  type  is  independent  of  the  type 
of  vehicle  in  which  it  is  equipped.  For 
example,  we  estimate  that  the  cost  of 
catalyst  loading  for  an  in-line  4-cylinder 
(14)  engine  will  be  the  same  whether  the 
engine  is  in  a  car  or  a  truck.  The  final 
cost  per  vehicle  is  the  result  of  not  only 
the  cost  per  technology,  but  also  the 
application  rate  of  that  technology  for 
each  vehicle  type.  For  example,  while 
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the  $199  (2010$)  cost  of  secondary  air 
injection  is  the  same  for  both  a  6- 
cylinder  (V6)  and  8-cylinder  (V8) 
application,  we  anticipate  that  only  25 
percent  of  the  V6  applications  will 
require  this  technology,  while  75 
percent  of  the  V8  applications  will 
require  it.  Table  VII-1  below  shows  our 


estimate  of  the  cost  of  each  of  the 
emission  control  technologies  for  the 
gasoline  vehicles  affected  by  this 
proposed  rule.  Table  VII-2  provides  the 
anticipated  application  rate  of  the 
technology  by  vehicle  type.  Note  that  all 
pf  the  costs  shown  in  this  section  are  in 
2010  dollars,  are  applicable  for  the  2017 


MY  and  are  marked-up  by  an  Indirect 
Cost  Multiplier  (ICM)  so  they  include 
both  direct  and  indirect  costs.  (For 
details  of  regarding  ICMs  and  their 
application  refer  to  Chapter  2  of  the 
draft  RIA.) 


Table  VII-1— 2017MY  Technology  Costs  by  Gasoline  Engine  Type  (2010$) 


Gasoline  Engine  Type® 


Technology 

14 

V6 

V8 

HDc  V8 

Catalyst  Loading  . 

$72 

$95 

$119 

$60 

Optimized  Close-coupled  Catalyst  . 

24 

48 

72 

72 

Optimized  Thermal  Management  . 

36 

36 

36 

36 

Secondary  Air  Injection . . . . . 

N/Rb 

119 

119 

N/R 

Engine  Calibration  . 

2 

2 

2 

2 

Hydrocarbon  Adsorber . 

N/R 

N/R 

201 

N/R 

Evaporative  Emissions  Controls  . 

20 

20 

20 

20 

®  I4 — In-line  4-cylinder,  V6:  6-cylinder,  V8:  8-cylinder. 
^  N/R — Not  Required. 

<=  Heavy-duty. 


Table  VI I-2— Technology  Application  Rates  for  Gasoline  Vehicles 


Technology 

Technology  application  rate  by  vehicle  type 

14  LDV 
(percent) 

V6  LDV 
(percent)  , 

V8  LDV 
(percent) 

14  LDT 
(percent)  | 

V6  LDT  i 
(percent)  , 

y8  LDT 
(percent) 

HD  V8 
(percent) 

Catalyst  Loading  . 

100 

100 

100  i 

100  ! 

100  ! 

100 

100 

Optimized  Close-coupled  Catalyst . 

50 

60  j 

75  ! 

50 

60  1 

75 

0 

Optimized  Thermal  Management  . 

25 

25  i 

25  1 

25  : 

25  i 

25 

25 

Secondary  Air  Injection . 

N/R 

25  ! 

75  i 

0  ; 

25  ! 

75 

N/R 

Engine  Calibration . 

100 

100  i 

100  : 

100  j 

100  1 

100 

100 

Hydrocarbon  Adsorber . 

N/R 

N/R  i 

15  i 

0  i 

0  : 

15 

N/R 

Evaporative  Emissions  Controls  . 

100 

100  1 

100  1 

100  i 

100  , 

100 

100 

Medium  Duty  Passenger  Vehicles 
(MDPVs)  were  included  in  the  light- 
duty  fleet  as  part  of  Tier  2.  Given  their 
current  certification  requirements  for 
criteria  pollutants,  we  have  included  the 
costs  for  MDPVs  to  meet  the  Tier  3 
standards  with  the  LDT4  cost  estimates. 
We  do  not  expect  that  the  technologies 
required  to  meet  the  Tier  3  standards  for 
MDPVs  will  be  different  from  those 
applied  to  LDT4s,  as  in  many  cases 
identical  powertrains  and  chassis  exist 
between  the  LDT4  and  MDPV  platforms. 

We  also  expect  that  manufacturers 
will  continue  to  build  and  sell  light- 
duty  diesel  vehicles  and  certify  those 


vehicles  to  Tier  3.  All  light-duty  diesel 
vehicles  currently  being  sold  in  the 
federal  fleet  are  equipped  with  some 
means  of  controlling  NOx  emissions, 
either  a  Lean  NOx  Trap  (LNT)  or  SCR 
system.  As  these  systems  are  already 
very  effective  in  controlling  NOx 
emissions,  we  expect  that  they  will 
remain  the  primary  emissions  control 
systems  to  meet  Tier  3.  Similar  to 
gasoline  engines,  diesel  povvertrains 
may  be  required  to  improve  the 
effectiveness  of  their  emission  control 
systems  during  cold  start.  Therefore,  we 
have  developed  our  costs  for  diesels 
with  the  expectation  that  the 


incremental  costs  will  be  realized  to 
improve  LNT  and  SCR  systems  during 
cold  start.  The  improvements  have  been 
categorized  as  general  SCR 
optimization,  which  include  packaging 
changes  to  the  SCR  system  to  allow 
faster  light  off;  Optimized  Thermal 
Management,  to  reduce  the  thermal 
mass  of  the  system  and  allow  more  of 
the  combustion  heat  to  reach  the  SCR 
system  sooner;  and  the  calibration  work 
associated  with  both  of  these  changes. 
Table  VII-3  below  describes  both  the 
cost  of  the  technologies  as  well  as  their 
anticipated  application  rates. 


Table  VII-3— 2017MYTechnology  Costs  and  Application  Rates  for  Diesel  Engines 

[2010$] 


Technology 

Diesel  engine  costs  , 
(all  types) 

i 

Light-duty  and 
heavy-duty  applica¬ 
tion  rate 
(percent) 

Optimized  Thermal  Management  . 

$36 

25 

Engine  Calibration  . 

2 

100 

SCR  Optimization  . 

60 

100 

! 
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Costs  have  also  been  estimated  for 
HDVs  between  8,501  and  14,000  lbs 
GVWR.  Vehicles  in  this  range  are  often 
referred  to  as  Class  2b  (8,5001-10,000 
lbs)  and  Class  3  (10,001-14,000  lbs) 
vehicles  and  are  typically  full-size 
pickup  truck  and  work  vans.  We 
applied  the  same  process  to  the  heavy- 
duty  vehicles  as  we  did  to  the  light-duty 
vehicles.  Heavy-duty  costs  and 
application  rates  may  be  found  in  Table 
VlI-1 ,  Table  VIl-2,  and  Table  VIl-3 
above. 

We  have  also  considered  the  impacts 
of  manufacturer  learning  on  the 
technology  cost  estimates.  We  reflect  the 
phenomenon  of  volume-based  learning 
curve  cost  reductions  in  our  modeling 
using  two  algorithms,  depending  on 
where  in  the  learning  cycle  (i.e.,  on 
what  portion  of  the  learning  curve)  we 
consider  a  technology  to  be:  the  “steep” 
portion  of  the  curve  for  newer 
technologies  and  “flat”  portion  of  the 
curve  for  more  mature  technologies.  The 
observed  phenomenon  in  the  economic 
literature  which  supports  manufacturer 
learning  cost  reductions  are  based  on 
reductions  in  costs  a^  production 
volumes  increase  with  the  highest 
absolute  cost  reduction  occurring  with 
the  first  doubling  of  production.  For 
additional  information  on  technology 
learning  refer  to  Chapter  2  of  the  draft 
RIA.  Learning  impacts  have  been 
considered  on  all  of  the  technologies 
expected  to  be  used  with  the 
assumption  that  all  technologies  are  on 
the  flat  portion  of  the  learning  curve. 

We  did  not  consider  any  of  the 
technologies  to  be  on  the  steep  portion 
of  the  learning  curve  because  none  are 
being  used  for  the  first  time  in  the  2017- 
2025  timeframe. 

Finally,  we  have  prepared  our  cost 
estimates  for  meeting  the  Tier  3 
standards  using  a  baseline  of  Tier  2  Bin 
5  technologies  for  all  LDVs,  LDTs,  and 
MDPVs.  The  baseline  fleet  used  for 
these  cost  estimates  is  the  MY  2016 
light-duty  fleet  predicted  by  the  2012- 
2016  GHG  Rule.  The  2012  GHG  Rule 
provides  us  with  the  clearest  picture  of 
what  the  light-duty  fleet  may  look  like 
in  MY  2017.  Additional  details  on  how 
the  2017  MY  fleet  (i.e.,  the  reference 
case  fleet  for  this  proposal)  was 
developed  can  be  found  in  Chapter  2  of 
the  draft  RIA.  In  short,  the  2012-2016 
GHG  final  rule  is  expected  to  residt  in 
considerable  downsize  of  engines  along 


with  turbocharging  to  maintain 
performance.  Since  engines  are 
expected  to  be  dowmsized,  the  estimated 
Tier  3  costs  are  impacted  since  smaller 
engines  are  expected  to  incur  lower 
costs  as  shown  in  Table  VII-1. 

Since  GHG  standards  for  the  2017- 
2025  fleet  have  just  recently  been 
finalized,  we  were  not  able  to  reflect 
their  potential  impacts  on  the  baseline 
fleet  in  this  propo.sal.  We  do  not  expect 
the  MYs  2017-2025  GHG  standards  will 
change  the  technologies  that  we  project 
will  be  used  to  comply  with  the 
proposed  Tier  3  standards.  However, 
some  of  the  changes  to  the  vehicle  fleet 
expected  to  result  from  the  MYs  2017- 
2025  GHG  standards,  such  as  a  greater 
penetration  of  downsized  engines,  could 
lower  the  cost  of  complying  with  Tier  3 
standards.  The  final  Tier  3  rule  will 
include  the  changes  to  the  fleet 
associated  with  the  GHG  standards  and 
the  resulting  impacts  on  cost. 

The  evaporative  emissions  standards 
that  we  are  proposing  for  LDVs,  LDTs, 
MDPVs,  and  HDVs  are  feasible  with 
relatively  small  cost  impacts.  We 
estimate  the  cost  of  system 
improvements,  including  indirect  cost 
markups,  to  be  about  $20  (2010$)  per 
vehicle,  for  all  car  classes.  This 
incremental  cost  reflects  the  cost  of 
moving  to  low  permeability  materials, 
reduced  number  of  fuel-system 
connections,  longer  contiguous  lengths 
of  plumbing,  and  low-permeation 
connectors.  We  believe  that  learning  is 
also  appropriate  for  evaporative 
emissions  control  systems  as  described 
above  and  in  more  detail  in  Chapter  2 
of  the  draft  RIA.  We  request  comment 
on  this  detailed  analysis.  In  particular, 
we  request  comment  on  the 
completeness  of  the  list  of  emission 
control  components  needed  for  meeting 
the  Tier  3  evaporative  emission 
standards,  especially  regarding  purge 
and  purge-assist  technologies. 

We  have  used  the  individual 
technology  costs  discussed  briefly  here 
and  in  more  detail  in  Chapter  2  of  the 
draft  RIA  to  estimate  package  costs  for 
each  of  the^ifferent  gasoline  and  diesel 
engine  types  in  the  fleet  (i.e.,  14 
passenger  car,  V6  passenger  car,  etc.). 
We  have  then  multiplied  these  package 
costs  by  the  project  sales  estimates  for 
the  years  2017  and  later.  The  projected 
sales  estimates  used,  as  noted  earlier, 
represent  the  reference  case  fleet  mix 


rather  than  today’s  fleet  mix.  That  fleet 
mix  is  discussed  in  more  detail  in 
Chapter  2  of  the  draft  RIA.  With  these 
total  annual  costs,  we  then  determined 
the  sales  weighted  average  cost  increase 
for  all  passenger  cars,  light  trucks  and 
heavy-duty  vehicles.  Table  VII-4  below 
provides  our  estimates  of  the 
incremental  cost  per  vehicle  (both  light- 
duty  and  class  2b  and  3  vehicles)  by 
model  year  for  both  tailpipe  and 
evaporative  emissions  standards.  These 
values  reflect  the  total  direct  and 
indirect  manufacturing  costs  as  well  as 
the  appropriate  learning  rates.  As  stated 
above,  a  large  portion  of  the  cost  is 
incurred  in  the  initial  model  years  due 
to  the  adoption  of  the  LEV  III  declining 
fleet  average.  Costs  then  continue  to  rise 
as  the  percentage  of  vehicles  complying 
with  the  proposed  standards  increases 
through  the  2025  MY,. 

W'e  have  estimated  costs  consistent 
with  the  fact  that  manufacturers  would 
be  required  to  start  the  phase-in  of  Tier 
3  standards  in  MY  2017  for  vehicles 
under  6,000  lbs  GVWR  and  MY  2018  for 
vehicles  greater  than  6,000  lbs  GVWR. 
Based  on  the  declining  fleet  averages  for 
cars  and  trucks,  we  have  apportioned 
our  estimates  for  full  compliance  across 
the  phase-in  years  as  a  percentage  of  the 
final  standard.  Manufacturers  would  be 
required  to  move  from  a  Tier  2  Bin  5 
fleet  average  in  the  2017  MY  (for 
vehicles  <6,000  lbs  GVW).  This  results 
in  a  significant  step  in  stringency.  As  a 
result,  a  large  portion  of  the  costs  are 
expected  to  be  incurred  in  the  initial 
model  years.  It  is  also  important  to  note 
that  while  we  are  aligned  with  GARB  on 
the  individual  cost  of  each  technology 
and  their  application  rates,  our  costs  are 
different  from  California’s  LEV  III  costs 
due  to  the  fact  that  the  California  fleet 
is  currently  meeting  slightly  more 
stringent  standards  than  the  federal 
fleet.  Thus,  the  incremental  cost  for 
California  is  less.  Finally,  manufacturers 
would  have  the  opportunity  in  2015  and 
2016  MY  to  earn  Tier  3  credits  by 
producing  a  fleet  that  is  cleaner  than  the 
current  Tier  2  requirements.  While  we 
expect  that  most  manufacturers  would 
earn  credits,  either  by  selling  California 
vehicles  as  50  state  vehicles  or  by 
certifying  existing  vehicles  to  lower  Tier 
2  bins,  we  have  not  reflected  these 
credits  in  our  cost  analysis.  In  that  way, 
we  believe  that  our  cost  estimates  are 
conservative. 


Table  VII-4— Per  Vehicle  Costs  by  Model  Year  a 


Model  Year 

2017 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

$/car  . 

$78 

$87 

$92 

$99 

$103 

$112 

$111 

$115 

$118 

S/truck  . 

0 

105 

114 

127 

136 

150 

151 

159 

165 

Light-duty  Combined  . 

50 

1  94 

100 

109 

115 

125 

124 

130 

134 

•i 
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Table  VII-4 — Per  Vehicle  Costs  by  Model  Year^'' — Continued 


Model  Year 

2017 

2018 

2019 

2020  ! 

2021  1 

2022 

2023 

2024 

2025 

$/2b  (Truck  or  Van) . 

0 

i  43 

50 

58 

64 

73 

69 

68 

1  66 

$/3  (T ruck  or  Van) . 

0 

38 

46 

55 

1  63 

i  73 

69 

68 

1  66 

3  Costs  shown  include  costs  for  the  proposed  Tier  3  standards  on  vehicles  sold  in  all  states  except  California. 


Total  annual  costs  are  shown  below  in 
Table  VII-5.  This  table  includes  all  costs 
associated  with  the  proposed  Tier  3 
vehicle  standards,  i.e.,  both  exhaust  and 
evaporative  emission  standards,  for  both 
light-duty  vehicles  and  2b  and  3  heavy- 
duty  pickup  trucks  and  vans.  Also 
included  are  facility  related  costs 
associated  with  the  proposed 
requirements  to  conduct  more  PM 
testing  on  gasoline  vehicles.  (Additional 


detail  regarding  the  PM  facility  costs  are 
described  below.)  We  show  the  facility 
costs  in  the  year  2016  even  though  the 
program  does  not  begin  until  2017. 
These  costs  represent  the  construction 
cost  that  would  have  to  be  done  in 
advance  of  the  first  year  of  the  standards 
in  preparation  for  the  testing  efforts  that 
would  be  required.  The  annual  costs 
shown  for  each  cost  element  are 
undiscounted  annual  costs  for  the  years 


2016  through  202.5,  then  2030,  2040  and 
2050.  The  present  values  shown  are  for 
the  years  2012-2050  at  both  the  3 
percent  and  7  percent  discount  rates. 

We  have  shown  present  values  in  2012 
for  comparison  to  EPA’s  2012-2016 
GHG  final  rule  and  the  recent  MYs 
2017-2025  GHG  rule  and  to  more 
clo.sely  estimate  the  costs  of  the  program 
today. 


Table  VII-5— Undiscounted  Annual  Costs  &  Costs  of  the  Vehicle  Program  Discounted  Back  to  2012  at  3% 

AND  7%  Discount  Rates 

[Millions  of  2010  Dollars]® 


- r 

Year  | 

! 

Exhaust 

Evap  1 

Facilities  ; 

Total 

Light-duty 

2b/3 

All  j 

Light-duty  i 

2b/3 

All  1 

All 

2016  . 

$0 

$0 

$0  ; 

$0 

$0 

1 

$0 

$22.5 

$22.5 

2017  . . . 

634 

0 

634  ! 

71.4 

0 

71.4 

3.75 

709 

2018  . 

1,150 

23.1 

1,170 

167 

3.86 

171 

3.75 

1,340 

2019  . 

1,240 

28.6 

1,270 

159 

3.76 

162 

3.75 

1,440 

2020  . ; . 

1,350 

34.2 

1,380 

216 

5.22 

221 

3.75 

1,600 

2021  . 

1,470 

40.0 

1,510 

208 

5.09 

213 

3.75 

1,730 

2022  . 

1,580 

46.5 

.  1,630 

264 

6.52 

1  271 

3.75 

1,900 

2023  . 

1,610 

44.8 

1,660 

253 

6.27 

259 

3.75 

1,920 

2024  . 

1,720 

44.8 

1,770 

257 

6.38 

i  263 

,  3.75 

2,040 

2025  . 

1,830 

44.9 

1,870 

246 

1  6.12 

1  253 

3.75 

2,130 

2030  . 

1,750 

46.5 

1,790 

1  246 

6.74 

253 

3.75 

2,050 

2040  . 

T,750 

51.9 

1,800 

246 

7.52 

1  254 

3.75 

2,060 

2050  . 

1,750 

58.6 

1,810 

246 

8.49 

255 

3.75 

2,070 

NPV,  3%  . 

29,900 

814 

30,700 

4,250 

116 

4,360 

89.1 

35,100 

NPV,  7%  . 

14,700 

384 

15,100 

2,090 

55.0 

2,150 

52.2 

17,300 

®  Costs  shown  include  costs  for  the  proposed  Tier  3  standards  on  vehicles  sold  in  all  states  except  California. 


In  addition  to  considering  the  costs 
associated  with  improving  the  emission 
control  systems  on  vehicles,  we  also 
expect  that  manufacturers  may  need  to 
improve  their  capability  to  measure  PM 
at  the  levels  we  are  proposing.  For 
additional  information  on  the  test 
procedure  changes  we  are  proposing, 
reference  Section  IV.F. 

We  have  used  two  sources  of 
information  to  determine  the 
appropriate  costs  for  upgrading  test 
facilities  for  PM  measurement.  The  first 
was  EPA’s  own  cost  to  upgrade  its  PM 
measurement  equipment;  the  second 
was  information  provided  by  vehicle 


manufacturers.  The  cost  estimates 
ranged  from  $250,000  to  $500,000  per 
PM  test  site. 

We  recognize  that  the  number  of  sites 
that  a  manufacturer  would  require  is 
dependent  on  the  number  of  vehicle 
models  it  expects  to  develop  and  certify 
in  a  given  model  year.  As  stated  in 
Section  IV.A,  we  have  limited  the 
number  of  certifications  required  per 
model  year  to  25  percent  of  the 
represented  durability  groups,  thereby 
potentially  reducing  the  number  of  te.st 
sites  that  require  upgrade.  We  believe 
that  manufacturers  with  annual  sales  of 
one  million  units  or  less  would  require 


two  facility  upgrades  at  an  average  cost 
of  $375,000.  For  manufacturers  with 
greater  than  one  million  units  per  year 
annual  sales  we  believe  that  four  facility 
upgrades  may  be  required  to  meet  the 
Tier  3  requirements.  In  addition  to 
facility  upgrades  some  manufacturers 
may  require  an  additional  employee  for 
PM  weigh  room  operation  and/or  PM 
data  management.  Therefore  we  have 
added  the  cost  of  1  additional  full  time 
employee  for  all  manufacturers.  Our 
estimated  costs  for  each  manufacturer 
are  shown  below  in  Table  VII-6. 
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Table  Vll-6 — PM  Facility  Costs 

[2010  dollars] 


Annual  Volume 

Number  of  PM 
Sites  to  be  up-  •• 
graded 

Cost  per  site 

Total  facility  cost 
(one-time,  up¬ 
front  cost) 

Additional  FTE 
(annual,  ongoing  cost) 

<1  million . . . 

2 

$375,000 

$750,000 

1  @  $150,000  per  year. 

>  1  million  . 

Total  . 

'  4 

1 ,500,000 
22,500,000 

$3,750,000. 

a  FTE — Full  Time  Employee. 


B.  Estimated  Costs  of  the  Fuel  Program 
1.  Overview 

The  sulfur  control  program  we  are 
proposing  today  is  expected  to  result  in 
m*any  refiners  further  investing  in  sulfur 
control  hardware  and  changing  the 
operations  in  their  refineries  to  reduce 
their  gasoline  sulfur  levels.  The 
proposed  sulfur  control  program 
requires  refiners  and  importers  to 
reduce  their  gasoline  sulfur  levels  on 
average  down  to  10  ppm.  The  ABT 
provisions  being  proposed  along  with 
the  10-ppm  average  sulfur  control 
standard  would  allow  refiners  that 
reduce  their  gasoline  sulfur  levels  below 
10  ppm  to  earn  credits  and  transfer 
those  credits  to  other  refiners  who 
would  find  it  more  expensive  to  reduce 
their  sulfur  levels  down  to  the  average 
standard.  The  ABT  program  would 
allow  refiners  to  optimize  their 
investments,  which  we  believe  would 
result  in  achieving  the  average  sulfur 
control  standard  nationwide  at  lower 
costs.  We  are  also  proposing  to  either 
maintain  the  current  80-ppm  sulfur  cap 
at  the  refinery  gate,  or  to  lower  it  only 
as  far  as  50  ppm.  We  have  modeled  the 
impacts  of  the  80-ppm  cap,  but  believe 
that  the  results  for  a  50-ppm  cap  would 
be  comparable  due  to  the  limits  on 
credits  resulting  from  the  10-ppm 
average.  We  estimate  that  the  national 
average  refinery  costs  incurred  to 
comply  with  the  fully  phased-in  Tier  3 
sulfur  control  program  with  ABT 
program  would  be  0.89  cents  per  gallon, 
averaged  over  all  gasoline.  This  estimate 
includes  the  capital  costs,  which  are 
amortized  over  the  volume  of  gasoline 
produced. 

In  this  section  we  summarize  the 
methodology  used  to  estimate  the  costs 
of  Tier  3  sulfur  control  and  our 
estimated  costs  for  the  program.  A 
detailed  discussion  of  all  of  these 
analyses  is  found  in  Chapter  5  of  the 
draft  RIA.  We  request  comment  on  all 
aspects  of  the  methodology  described  in 
Chapter  5  of  the  draft  RIA  used  for 
estimating  the  cost  of  the  program  using 
the  refinery-by-refinery  cost  model.  In 
particular,  we  request  comment  on:  the 
methodology  for  estimating  the  sulfur 


content  of  the  FCC  naphtha:  how  FCC 
naphtha  sulfur  levels  are  impacted  by 
both  an  FCC  pretreater  and  an  FCC  unit; 
to  what  extent  desulfurization  costs  for 
complying  with  Tier  3  vary  due  to  the 
sulfur  level  entering  the  existing  FCC 
postreaters  installed  for  Tier  2;  the 
estimated  level  of  hydrotreating  of  light 
straight  run  (LSR)  naphtha  and  natural 
gas  liquids  (NGL)  occurring  today;  the 
level  of  hydrotreating  of  LSR  and  NGLs 
expected  to  occur  under  this  program 
and  the  magnitude  of  permitting-related 
‘costs  in  comparison  to  the  overall 
project  costs. 

2.  Methodology 

a.  Overview  of  the  Sulfur  Program  Cost 
Methodology 

The  basic  methodology  we  used  to 
estimate  the  cost  of  sulfur  control  for  the 
proposed  rule  is  similar  to  that  for  other 
rulemakings.  Using  a  refinery-by- 
refinery  cost  model  that  we  developed 
for  this  rulemaking,  we  projected  the 
sulfur  control  technology  expected  to  be 
used  by  each  refinery,  and  the  cost  of 
each  refinery’s  sulfur  control  step,  to 
estimate  compliance  with  the  proposed 
sulfur  control  program.  We  aggregated 
the  individual  refinery  costs  to  develop 
a  national  average  cost  estimate  for  the 
proposed  sulfur  control  program.  Based 
on  the  flexibilities  offered  by  the  ABT 
program,  refiners  are  expected  to  come 
very  close  to  achieving  the  10-ppm 
sulfur  standard  on  average. 

Linear  Programming  Cost  Model 

We  considered  performing  our  cost 
assessments  using  a  linear  programming 
(LP)  cost  model.  LP  cost  models  are 
based  on  a  set  of  complex  mathematical 
representations  of  refineries  which,  for 
national  analyses,  are  usually  conducted 
on  a  regional  basis.  This  type  of  refining 
cost  model  has  been  used  by  the 
government  and  the  refining  industry 
for  many  years  for  estimating  the  cost 
and  other  implications  of  changes  to 
fuel  quality. 

The  design  of  LP  models  lends  itself 
to  modeling  situations  where  every 
refinery  in  a  region  is  expected  to  use 
the  same  control  strategy  and/or  has  the 
same  process  capabilities.  As  we  began 


to  develop  a  gasoline  sulfur  control 
program  with  an  ABT  program,  it 
became  clear  that  LP  modeling  was  not 
well  suited  for  evaluating  such  a 
program.  Because  refineries  have 
different  equipment,  process  different 
crude  oils  and  produce  different 
products,  refiners  will  choose  different 
technologies  and  run  those  technologies 
differently  for  controlling  gasoline 
sulfur.  In  addition,  because  of  the 
flexibility  afforded  by  the  nationwide 
ABT  program,  we  initiated  development 
of  a  more  appropriate  refinery-by- 
refinery  cost  model,  as  described  below. 
However,  the  LP  model  remained 
important  for  providing  many  of  the 
inputs  into  the  refinery-by-refinery  cost 
model  developed  for  this  rulemaking. 

b.  Refinery-by-Refinery  Cost  Model 

In  contrast  to  LP  models,  refinery -by¬ 
refinery  cost  models  are  useful  when 
individual  refineries  are  expected  to  ^ 
respond  to  program  requirements  in 
different  ways  and/or  have  significantly 
different  process  capabilities. 
Furthermore,  as  is  the  case  with  sulfur 
control,  such  approaches  are  possible 
when  the  refinery  changes  required  are 
primarily  “add  on”  not  impacting  the 
fundamental  operation  at  the  refinery. 
Thus,  in  the  case  of  modeling  potential 
gasoline  sulfur  control  programs,  we 
needed  a  model  that  could  accurately 
simulate  the  variety  of  decisions  refiners 
will  make  at  different  refineries, 
especially  in  the  context  of  a  nationwide 
ABT  program.  For  this  and  other  related 
reasons,  we  developed  a  refinery-by- 
refinery  cost  model,  built  off  the  model 
developed  for  the  MSAT2  rulemaking 
by  Mathpro,  specifically  to  evaluate  the 
costs  and  other  impacts  of  the  proposed 
sulfur  control  program. 

Our  refinery-by-refinery  sulfur  cost 
model  incorporates  the  capacities  of  all 
the  major  units  in  each  refinery  in  the 
country,  as  reported  by  the  Energy 
Information  Administration  and  in  the 
Oil  and  Gas  Journal.  Regarding 
operational  information,  we  know  less 
about  how  specific  refineries  u^e  the 
various  units  to  produce  gasoline  and 
about  such  factors  as  octane  and 
hydrogen  costs  for  individual  refineries. 
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We  used  previous  LP  modeling  work  as 
the  basis  for  estimating  these  factors  on 
a  regional  basis,  and  we  applied  the 
average  regional  result  to  each  refinery 
in  that  region  (Petroleum 
Administration  for  Defense  District: 
PADD).  We  compared  the  gasoline 
volumes  estimated  by  the  model  for 
each  individual  refinery  to  the  2009 
gasoline  volumes  from  the  RFC  data 
base,  which  was  the  most  recent  year  for 
which  data  was  available,  and  we  were 
satisfied  with  the  model’s  volumetric 
estimates. 

Refinery-by-refinery  cost  models  have 
been  used  in  the  past  by  both  EPA  and 
the  oil  industry  for  such  programs  as  the 
MSAT2  gasoline  benzene  control, 
highway  and  nonroad  diesel  fuel  sulfur 
standards,  and  they  are  a  proven  means 
for  estimating  the  cost  of  compliance  for 
fuel  control  programs.  While  they  will 
never  precisely  model  and  predict 
individual  refinery  operations  and 
impacts,  they  provide  both  a  better 
assessment  of  the  overall  market 
impacts  than  the  LP  model  and  of  the 
variation  of  impacts  across  the 
refineries.  For  this  refinery-by-refinery 
sulfur  cost  model,  we  conducted  a  peer 
review  process,  and  have  received  some 
comments  on  the  design  of  our  model. 
These  comments  are  contained  in  the 
peer  review  reports  placed  in  the 
docket.  We  intend  on  addressing  the 
peer  review  comments,  as  well  as  any 
public  comments  that  we  receive  on  our 
cost  analysis  for  the  proposal,  when  we 
conduct  the  cost  analysis  for  the  final 
rule."*®®  The  oil  industry  has  also 
conducted  a  similar  analysis  using  a 
refinery-by-refinery  cost  model,  and  we 
discuss  the  results  of  their  analysis  at 
the  end  of  this  chapter. 

The  refinery  unit  responsible  for  the 
greatest  contribution  of  sulfur  to 
gasoline  is  the  fluidized  catalytic 

Our  refinery-by-refinery  analysis  is  better  able 
to  model  the  impacts  of  gasoline  sulfur  control  than 
the  refinery  LP,  yet,  it  is  still  limited  by  the  lack 
of  specific  information  on  each  refinery.  Despite  our 
commitment  to  accurately  model  the  baseline 
operations  of  each  refinery,  we  recognize  that 
without  detailed  refinery-specific  operations 
information  at  our  disposal,  actual  individual 
refinery  changes  will  vary  from  our  predictions. 
Particular  refineries  may  choose  a  different  sulfur 
control  path  than  that  estimated  by  our  analysis  for 
a  number  of  reasons,  including  differences  in  the 
baseline  and  our  lack  of  knowledge  for  ii>vestment 
and  ABT  program  use  preferences  for  each  refiner. 
We  believe,  though,  that  overall  our  refinery  cost 
model  captures  the  strategies  and  costs  for 
complying  with  the  sulfur  control  program. 

Our  review  of  most  of  the  suggested  changes 
recommended  by  the  peer  reviewers  suggested  that 
there  would  be  little  to  no  change  in  our 
desulfurization  cost  estimate  (some  of  the  changes 
would  increase  the  estimated  costs,  while  others 
would  reduce  the  estimated  costs).  Also,  we 
anticipate  making  other  improvements  to  the  cost 
analysis  conducted  for  the  final  rule,  which  would 
necessitate  a  second  round  of  peer  review.  , 


cracker  unit  (FCC).  The  FCC  processes 
a  very  heavy  feedstock  which  contains 
high  levels  of  sulfur.'*®®  When  the  FCC 
cracks  this  heavy,  sour  feedstock,  a 
portion  of  the  sulfur  in  the  feed  to  the 
FCC  ends  up  in  the  FCC  naphtha,  an 
important  gasoline  blendstock 
stream. ‘*®^  Before  the  Tier  2  sulfur 
control  program  was  implemented,  FCC 
naphtha  contributed  over  95  percent  of 
the  sulfur  to  a  refinery’s  gasoline,  and 
now  that  Tier  2  has  been  fully 
implemented  it  still  contributes  roughly 
80  to  90  percent  for  those  refineries  with 
FCC  units.  To  comply  with  the  Tier  2 
sulfur  control  program,  most  refiners 
installed  FCC  naphtha  hydrotreaters 
(FCC  postreaters)  and  some  refiners 
installed  FCC  feed  hydrotreaters  (FCC 
pretreater)  to  reduce  that  unit’s  sulfur 
contribution  to  their  gasoline  pool.  The 
technologies  installed  include  Axxens 
Prime  G-i-,  Exxon-Mohil  Scanfining, 
CDTech’s  CDHydro  and  CDHDS, 

Phillips  S-Zorb  and  UOP’s  ISAL  (UOP 
now  offers  a  postreating  technology 
named  Selectfining).  Despite  the  much 
lower  sulfur  contribution  to  the  gasoline 
pool  hy  the  FCC  after  complying  with 
Tier  2,  the  vendors  which  supplied 
sulfur  control  technology  for  complying 
with  Tier  2  sulfur  control  program  have 
informed  us  that  to  comply  with  a  more 
stringent  sulfur  standard  refiners  are 
expected  to  further  reduce  the  sulfur  in 
the  FCC  naphtha.  We  contacted  each  of 
those  technology  vendors  and  some  of 
them  provided  information  that  we  used 
to  estimate  the  cost  of  lowerirfg  the 
sulfur  in  the  FCC  naphtha  to  allow  each 
refinery  to  reduce  the  sulfur  in  its 
gasoline  to  10  ppm.  We  also  reviewed 
literature  that  is  available  on  the  Web  to 
further  educate  ourselves  of  what  would 
be  involved  to  achieve  a  10-ppm  sulfur 
standard  using  postreating. 

Gasoline  desulfurization  vendors 
were  pessimistic  that  the  operations  of 
FCC  pretreaters  could  be  adjusted  to 
enable  those  refineries  which  relied  on 
those  units  to  comply  with  the  Tier  2 
sulfur  standard  to  meet  a  10-ppm  sulfur 
standard.  For  the  refineries  solely 
relying  on  FCC  pretreaters  to  comply 
with  Tier  2,  desulfurization  vendors 
project  that  most  refineries  in  this 
situation  will  put  in  grassroots  FCC 
postreaters  to  allow  those  refineries  to 
comply  with  a  10-ppm  gasoline  sulfur 
standard.  However,  since  adding 
grassroots  FCC  postreaters  is  expensive 
for  the  amount  of  sulfur  reduction 

466  A  hydrocarbon  stream  which  contains  large 
amounts  of  sulfur  is  also  referred  to  as  being  sour. 
In  general,  the  heavier  the  hydrocarbon  portion  of 
crude  oil,  the  higher  the  natural  sulfur  content. 

On  average,  the  fluidized  catalytic  cracker 
supplies  about  35  percent  of  a  refiner’s  gasoline 
output. 


obtained,  the  ABT  analysis  we 
conducted  avoided  many  of  these  types 
of  investments.  Instead  refineries  with 
both  pre-  and  postreaters  today  are  quite 
able  to  achieve  further  gasoline  sulfur 
reductions  less  than  10  ppm  at  a 
relatively  low  incremental  cost  and 
selling  the  credits  to  those  refineries 
who  would  otherwise  be  faced  with 
grassroots  FCC  postreater  investments. 

In  addition  to  addressing  the  sulfur  in 
the  FCC  naphtha,  we  believe  that  some 
refineries  may  need  to  reduce  the  sulfur 
in  at  least  a  couple  of  other  gasoline 
blendstocks  to  ensure  that  it  would  be 
able  to  comply  with  a  10-ppm  sulfur 
standard.  One  such  gasoline  blendstock 
is  light  straight  run  (LSR)  naphtha.  Most 
refiners  hydrotreat  the  LSR  before 
sending  that  stream  to  an  isomerization 
unit  and  therefore  that  stream  is  very 
low  in  sulfur.  However,  some  refineries 
don’t  have  isomerization  units  and 
probably  do  not  hydrotreat  the  LSR.  If 
LSR  is  not  hydrotreated,  we  estimate 
that  LSR  could  contain  anywhere 
between  25  to  500  ppm  sulfur.  We 
believe  that  refiners  that  do  not 
currently  desulfurize  their  LSR  could  do 
so  by  either  feeding  it  to  their  FCC 
postreater  or  their  naphtha  hydrotreater 
(the  hydrotreater  which  desulfurizes  the 
feed  to  the  isomerization  and  reformer 
units).  Because  this  stream  does  not 
contain  any  olefins,  it  is  an  easy  stream 
to  hydrotreat  and  actually  improves  the 
hydrotreating  conditions  within  the  FCC 
naphtha  hydrotreater.  The  second 
stream  that  may  have  to  be  hydrotreated 
is  butane.  Butane  is  removed  from  the 
incoming  crude  oil  and  FCC  naphtha 
and  some  of  it  is  blended  back  into 
gasoline  in  the  summertime  to  bring  the 
gasoline  pool  up  to  the  RVP  limit. 
However,  much  of  the  butane  is 
transported  to  storage  for  subsequent 
blending  into  the  wintertime  gasoline 
pool.  We  estimate  that  butane  can  range 
firom  1  ppm  to  140  ppm  sulfur,  but  the 
typical  sulfur  level  for  butane  is  likely 
around  10  ppm.  Because  butane  can  be 
high  in  sulfur,  we  project  that  some 
refiners  may  add  relatively  inexpensive 
caustic  extraction  processes  which  can 
remove  the  types  of  sulfur  present  in  the 
butane  pool.  However,  addressing 
butane  sulfur  may  only  be  necessary  for 
those  refineries  that  are  reducing  their 
gasoline  sulfur  levels  down  to  5  ppm  to 
generate  credits  for  sale  to  refiners 
seeking  to  purchase  credits. 

The  nationwide  ABT  program  is 
intended  to  optimize  sulfur  reduction 
by  allowing  each  refinery  to 
individually  choose  the  most  cost- 
effective  means  of  complying  with  the 
program.  To  model  this  phenomenon, 
we  first  establish  an  estimated  cost  for 
each  refinery  for  reducing  its  gasoline 
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sulfur  down  to  10  ppm  and  to  5  ppm. 
Next  we  ranked  the  sulfur  control 
strategies  for  all  the  refineries  in  order 
from  lowest  to  highest  sulfur  control 
cost  per  gallon  of  gasoline  and  estimated 
the  impact  of  their  projected  sulfur 
control  strategies  on  refinery  sulfur 
levels.  The  model  then  follows  this 
ranking,  starting  with  the  lowest-cost 
refineries,  and  adds  refineries  and  their 
associated  control  technologies  one-by- 
one  until  the  projected  national  average 
gasoline  sulfur  level  reaches  10  ppm. 
This  modeling  strategy  projects  the 
sulfur  control  technology  that  will  be 
used  by  each  refinery,  as  well  as 
identifies  those  refineries  that  are 
expected  to  generate  credits  and  those 
that  are  expected  to  use  credits  in  lieu 
of  investing  in  sulfur  control.  The  sum 
of  the  costs  of  the  refineries  expected  to 
invest  in  further  sulfur  control  provides 
the  projected  overall  cost  of  the 
program. 


3.  Summary  of  Costs  Without  ABT 
Program 

a.  Nationwide  Costs  of  the  Proposed 
Sulfur  Control  Program 

We  used  a  refinery-by-refinery  cost 
model  to  estimate  the  costs  of  the  sulfur 
control  program  being  proposed  today. 

In  general,  the  cost  model  indicates  that 
further  desulfurizing  the  FCC  naphtha 
will  be  the  most  cost-effective  means  for 
achieving  sulfur  control.  We  accounted 
for  additional  costs  to  refiners  for 
desulfurizing  their  light  straight  run 
naphtha,  in  the  case  where  we  estimate 
that  the  light  straight  run  naphtha  is  not 
being  desulfurized  today. 

Based  on  the  results  of  our  cost 
analysis,  we  estimate  that  for  each 
refinery  to  get  to  a  10-ppm  average  level, 
(without  the  benefit  of  trading)  the 
proposed  sulfur  control  program  would 
cost  0.97  cents  per  gallon  when  it  is 
fully  phased-in,  assuming  that  capital 


investments  are  amortized  at  a  seven 
percent  return  on  investment  before 
taxes  and  expressed  in  2010  dollars. 
Refiners  would  be  expected  to  make 
$2,527  million  in  capital  investments  to 
achieve  this  sulfur  reduction. 

We  also  estimated  annual  aggregate 
costs,  including  the  amortized  capital 
costs,  associated  with  the  new  fuel 
standard.  When  the  10-ppm  gasoline 
sulfur  standard  would  take  effect  in 
2017,  we  estimate  that  the  sulfur 
standard  would  cost  $580  million  per 
year. 

b.  Distribution  of  Refinery  Costs 

The  sulfur  reductions  estimated  by 
the  cost  model  and  associated  costs  vary 
significantly  refinery-by-refinery.  Figure 
VII-1  summarizes  the  estimated  per- 
gallon  costs  for  complying  with  the 
sulfur  control  standard  if  no  ABT 
program  were  implemented. 


Figure  VII-1  Projected  Refinery-by-Refinery  Sulfur  Control  Costs  for  the  Proposed 
Sulfur  Control  Program  Assuming  No  ABT  Program 


Figure  VII-1  shows  that  the  sulfur 
control  costs  would  vary  from  no  cost  to 
almost  6.5  cents  per  gallon.  Some 
refineries  have  no  FCC  unit  and  thus, 
their  gasoline  is  naturally  low  in  sulfur 
and  these  refineries  will  not  reduce 
their  gasoline  sulfur  levels  and  not  incur 
a  sulfur  control  cost. 


4.  Summary  of  Costs  With  ABT  Program 

The  estimated  costs  described  in 
Section  VII.B.3  above  assume  that  every 
individual  refinery  must  achieve  the 
proposed  10-ppm  sulfur  standard  on  an 
annual  average  basis.  However,  as 
described  in  Section  V.A.4,  we  are  also 
proposing  an  ABT  program  that  is 
designed  to  ease  the  overall  burden  on 


the  industry  while  still  achieving  the 
10-ppm  annual  average  sulfur  standard 
for  the  nation  as  a  whole.  Under  the 
proposed  ABT  program,  refineries  that 
can  reduce  sulfur  below  10  ppm  at  a 
relatively  low  cost  can  generate  credits 
which  can  then  be  obtained  by  refiners 
for  whom  the  cost  of  attaining  the  10- 
ppm  sulfur  standard  would  be  relatively 
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high.  The  net  effect  of  this  credit  trading 
would  he  to  reduce  the  overall  cost  of 
the  program. 

To  estimate  the  impact  that  the  ABT 
program  could  have  on  nationwide 
average  fuel  costs,  we  began  with  the 
refinery-by-refinery  costs  described  in 
Section  VII.B.2.b  for  sulfur  reductions 
down  to  either  10  ppm  or  5  ppm.  VVe 
then  determined  the  lowest  cost  option 
among  three  alternatives  for  each 
refinery: 

1.  The  refinery  reduces  its  sulfur  to  10 
ppm. 

2.  The  refinery  reduces  its  sulfur  to  5 
ppm  and  generates  credits  for  the 
increment  between  10  ppm  and  5  ppm. 

3.  The  refinery  does  not  lower  sulfur, 
but  instead  relies  on  the  purchase  of 
credits  to  comply  with  the  10-ppm 
standard. 

A  fourth  category  applied  to  refineries 
whose  average  gasoline  sulfur  levels  are 
already  below  10  ppm  (there  refineries 
don’t  have  FCC  units).  All  such 
refineries  were  assumed  to  generate 
credits  for  the  increment  between  10 
ppm  and  their  current  sulfur  level. 

To  simplify  the  modeling  of  how  an 
ABT  program  might  operate,  we  focused 
on  the  circumstances  that  refineries 
would  face  in  the  longer  term, 
specifically  after  2020.  This  approach 
meant  that  the  ABT  program  modeling 
did  not  consider  the  impact  on  gasoline 
sulfur  levels  of  delayed  compliance  for 
small  refiners  and  small  volume 


refineries,  nor  did  it  consider  the 
generation  and  use  of  any  early  sulfur 
credits.  Moreover,  our  ABT  modeling 
considered  only  gasoline  sold  for  use 
outside  of  California,  and  only  gasoline 
produced  by  domestic  refineries  (not 
importers). 

To  optimize  the  nationwide  average 
costs  under  an  ABT  program,  we 
determined  the  credit  price  at  which  the 
total  number  of  credits  generated  was 
equal  to  the  total  number  of  credits 
consumed.  For  an  idealized  scenario  in 
which  every  refinery  has  the 
opportunity  to  make  credit  trades  with 
every  other  refinery  in  the  nation,  we 
determined  that  more  than  60  percent  of 
refineries  would  be  involved  in  either 
generating  or  consuming  credits.  The 
nationwide  average  cost  of  compliance 
with  the  10-ppm  sulfur  standard  would 
be  reduced  from  0.97  cents  per  gallon  to 
0.79  cents  per  gallon. 

Such  perfect  nationwide  trading, 
however,  is  not  realistic.  Under  Tier  2 
today,  a  significant  fraction  of  Tier  2 
sulfur  credits  are  bought  and  sold 
within  companies,  but  there  is  still  a 
considerable  amount  of  inter-company 
trading  occurring.  Under  Tier  3,  it 
would  be  more  difficult  to  generate 
credits,  and  also  more  difficult  to  make 
up  for  deficits,  consequently,  we  also 
investigated  how  more  limited  credit 
trading  might  affect  the  average  cost  of 
compliance  with  the  10-ppm  sulfur 
standard.  For  instance,  to  address 


unplanned  equipment  downtime  or 
other  circumstances  that  could  make 
future  compliance  more  difficult, 
individual  companies  might  decide  to 
bank  credits  for  their  own  use,  declining 
to  make  credits  that  they  generate  at  one 
of  their  facilities  available  to  other 
companies.  To  evaluate  such  a  scenario, 
we  modeled  a  situation  wherein  credit 
trading  would  only  occur  within 
companies  that  own  more  than  one 
refinery.  Of  the  21  refining  companies 
in  this  position,  we  estimated  that  credit 
generation  and  use  would  reduce 
compliance  costs  at  six  of  them,  with  18 
refineries  generating  credits  and  8 
consuming  credits.  Under  this  scenario, 
total  capital  costs  would  be  $2,203 
million  and  the  nationwide  average  cost 
of  compliance  with  the  10-ppm  sulfur 
standard  would  be  0.89  cents  per  gallon. 
We  have  chosen  to  utilize  the  costs  from 
this  intra-company  trading  analysis  for 
the  proposal.  However,  in  reality,  we 
expect  that  some  inter-company  credit 
transfers  would  still  occur  due  to  the 
financial  incentive  the  highest  cost 
refineries  would  provide.  To  the  extent 
that  some  inter-company  credit  transfers 
do  occur,  our  cost  estimates  can  be 
view'ed  as  somewhat  conservative. 

A  summary  of  the  ABT  results 
assuming  nationwide  credit  transfers 
and  intra-company  credit  transfers 
(costs  used  in  the  proposal)  is  shown  in 
Table  VII-7. 


Table  VI 1-7— Impacts  of  Nationwide  ABT  Program 


• 

1 

ABT  with 
intra-company 

ABT  with 

i 

No  ABT 

credit  transfers 

nationwide  credit 

(proposed  rule 

transfers 

costs) 

Average  fuel  cost  (C/gal)  . 

0.97 

0.89 

0.79 

Total  capital  cost  (Smillion)  . 

2,527 

2,203 

!  1 ,760 

Number  of  refineries  that  generate  credits . 

0 

i  18 

46 

Number  of  refineries  that  consume  credits  . 

0 

i  8 

25 

Number  of  rejjneries  that  neither  generate  nor  consume  credits  . 

111 

1  85 

40 

The  cost  information  available  for  this 
NPRM  was  limited  to  the  costs  of 
reducing  sulfur  to  either  10  ppm  or  5 
ppm,  and  thus  we  were  not  able  to 
estimate  refinery-specific  costs  of 
reducing  sulfur  to  other  levels.  As  a 
result,  our  ABT  modeling  could  not 
account  for  scenarios  in  which  a 
refinery  makes  some  capital  investments 
to  lower  sulfur  to  some  interim  level, 
such  as  20  ppm,  and  then  purchases 
credits  in  order  to  demonstrate 


compliance  with  the  10-ppm  standard. 
Our  ABT  analysis  also  could  not 
account  for  credit  generation  at  sulfur 
levels  other  than  5  ppm.  Our  ABT 
analysis,  then,  most  likely 
underestimates  the  cost  savings  that 
could  occur  due  to  ABT  since  the 
greatest  efficiencies  are  achieved  when 
every  refinery  has  the  option  of  using 
any  combination  of  capital  investments 
and  credits  generation  or  use.  For  the 
final  rule,  we  may  investigate  methods 


for  expanding  our  ABT  analysis  to 
examine  these  types  of  scenarios. 

a.  Distribution  of  Refinery  Costs 

The  sulfur  reductions  estimated  by 
the  cost  model  and  associated  costs  vary 
significantly  refinery-by-refinery.  Figure 
VII-2  summarizes  the  estimated  per- 
gallon  costs  for  complying  with  the 
sulfur  control  standard  under  an  ABT 
program  with  intra-company  credit 
transfers. 
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Figure  VI 1-3  Projected  Refinery-by-Refinery  Sulfur  Levels  for  the  Proposed  Sulfur 
Control  Program  with  ABT  and  Intra-Company  Credit  Transfers 


5.  Other  Cost  Estimates 

Three  other  cost  studies  were  recently 
conducted  to  estimate  the  cost  of 
additional  reduction  in  gasoline  sulfur. 
All  of  these  studies  show  average  costs 
of  less  than  2  cents  per  gallon. 

One  of  these  studies  was  conducted  in 
October  2011  by  the  International 
Council  for  Clean  Transportation 
(ICCT).^*’”  ICCT  retained  Mathpro  for 
this  analysis.  ICCT  had  Mathpro  analyze 
a  10-ppm  average  gasoline  sulfur 
standard  in  PADDs  1-4  (generally 
speaking,  PADDs  1-4  represents  the  part 
of  the  U.S.  east  of,  and  including,  the 
Rocky  Mountain  states).  The  cost 
presented  by  ICCT  is  that  complying 
with  a  10-ppm  average  sulfur  standard 
would' cost  refiners  on  average  0.8  cents 
per  gallon.  This  cost  was  calculated 
based  on  a  before-tax  7  percent  return 
on  investment,  the  same  capital 
amortization  basis  that  we  use  for  our 
cost  analysis.  The  co.st  of  a  10-ppm 
average  gasoline  sulfur  control  standard 
estimated  by  ICCT  is  very  close  to  our 
cost  estimate. 


^‘‘"Mathpro  (October  2011).  Refining  economics 
of  a  National  Low  Sulfur,  Low  RVP  Ga.soline 
Standard,  Performed  for  The  International  Council 
for  Clean  Transportation,  Available  at:  http:// 
www.theicct.org/sites/default/files/publications/ 
lCCT04_Tier3_Report_Final_v4_All.pdf.  Accessed 
December  12,  2011. 


API  retained  Baker  and  O’Brien  to 
study  the  cost  of  additional  sulfur 
control  using  a  refinery-by-refinery  cost 
approach  with  Baker  and  O’Brien’s 
Prism  model.  API  studied  a  10  ppm 
average  gasoline  sulfur  standard, 
however,  API  included  a  very  stringent 
20  ppm  cap  standard  which  did  not 
allow  for  an  ABT  program  to  optimize 
refinery  investments  and  minimize 
overall  costs. 

API  made  a  series  of  conclusions 
based  on  the  .study.  Perhaps  the  most 
important  conclusion  is  that  no  refinery 
would  shut  down  as  a  result  of  the 
proposed  10  ppm  gasoline  sulfur  control 
standard,  even  though  API  did  not  study 
the  flexibilities  of  an  ABT  program  and 
used  excessively  high  capital  costs  for  a 
grassroots  FCC  postreater  (see  below). 
API  did  not  report  average  costs,  but 
reported  the  marginal  costs  for  the  cost 
study.  Marginal  costs  reflect  the  cost  of 
the  program  to  the  refinery  or  refineries 
which  would  incur  the  highest  costs, 
assuming  that  the  highest  cost  refineries 
would  set  the  price  (or  in  this  case,  the 
price  increase)  of  gasoline.  The  report 
concluded  that  marginal  costs  after  the 
imposition  of  a  10  ppm  ga.soline  sulfur 


Baker  and  O’Brien,  Addendum  to  Potential 
Supply  and  Cost  Impacts  of  Lower  Sulfur,  Lower 
RVP  Gasoline;  prepared  for  The  American 
Petroleum  Institute.  March  2012.  Available  at; 
http://www.api.org/Newsroom/upload/ 

11071 5_LowerSulfur_LowerRVP_Final.pdf. 


program  would  increase  the  price  of 
gasoline  by  0  to  9  cents  per  gallon  in 
most  markets.  API  did  not  define  how 
its  statement  “in  most  markeds”  would 
apply  to  the  U.S.  gasoline  supply.  API 
ai.so  did  not  provide  any  justification 
why  it  assumed  that  the  refineries  that 
would  experience  the  highest 
desulfurization  co.st  under  Tier  3  would 
also  be  the  same  refineries  which  sets 
the  gasoline  price  in  the  gasoline  market 
today. 

Although  API  did  not  provide  an 
average  gasoline  desulfurization  cost  in 
its  report,  we  could  calculate  an  average 
cost  based  on  the  gasoline  volume  and 
total  annual  co.sts  provided.  The  total 
cost  reported  in  the  report  for  the  10 
ppm  average  gasoline  sulfur  standard  is 
$2390MM/yr  and  the  non-California 
gasoline  volume  is  7343  thou.sand 
barrels  per  day.  This  results  in  an 
average  per-gallon  desulfurization  cost 
of  $0.89/bbl  or  2.12  c/gal.  The  difference 
between  the  average  cost  and  marginal 
cost  (price  increase)  that  API  is 
projecting  is  profit.  Thus,  API’s  analysis 
would  suggest  that  the  oil  industry 
would  profit  from  10  ppm  low  sulfur 
standard  by  roughly  4  to  7  cents  “per 
gallon,  or  roughly  $4  to  .$8  billion 
dollars  per  year  as  a  result  of  gasoline 
sulfur  control. 

The  average  cost  of  the  10  ppm 
average  gasoline  sulfur  standard 
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described  above  was  calculated  using 
API’s  methodology  for  amortizing 
capital  investments.  To  assess  the  costs 
consistent  with  OMB’s  guidance  for  our 
rulemakings  and  to  allow  a  direct 
comparison  between  the  API  cost  study 
and  our  cost  study,  we  adjusted  the  API 
costs  to  be  on  a  similar  basis  as  our 
costs.  We  adjusted  the  API  costs  to 
reflect  a  before-tax  7  percent  return  on 
investment  (ROI)  for  capital  invested  for 
the  hydrotreaters  and  hydrogen  plants 
instead  of  the  after-tax  10  percent  ROI 
used  by  API.  This  lowered  the  API 
estimated  costs  from  2.12  c/gal  to  1.58 
c/gal.  API’s  1.58  cents  per  gallon  cost  is 
still  higher  than  our  0.89  c/gal  cost  with 
an  ABT  program  that  assumes 
intercompany  trading  of  credits,  and 
higher  than  our  0.97  c/gal  for  the  case 
which  assumes  no  ABT  program.  The 
remaining  difference  between  our 
estimated  costs  and  those  by  API  are 
driven  by  API’s  assumptions  for  the 
capital  costs  that  would  be  incurred  for 
adding  grassroots  FCC  postreaters,  or 
revamping  existing  ones. 

While  little  detail  is  provided  by  API 
about  what  hardware  comprises  their 
desulfurization  units,  the  inside  battery 
limits  (ISBL)  and  total  capital  costs  for 
the  FCC  postreaters  and  FCC  pretreaters 
are  provided  in  API’s  report.  API’s  FCC 
pretreaters  capital  costs  are  consistent 
w'ith  the  capital  costs  that  we  have  used 
for  this  unit.  However,  the  FCC 
postreater  costs  used  by  API  are  much 
higher  than  what  we  used  and  have 
been  used  in  the  past  by  others.  API’s 
capital  cost  for  a  grassroots  FCC 
postreater  is  $228  million  for  a  35,000 
bbl/day  unit,  or  $6540  per/bbl  per  day. 
API’s  capital  cost  includes  the  outside 
battery  limit  (OSBL)  costs.  In  cofttrast, 
the  ISBL  capital  cost  that  we  used  for  a 
grassroots  FCC  postreater  is  $1500/bbl- 
day  for  a  30,000  bbl/day  grassroots  unit, 
which  increases  to  $1875/bbl/day  when 
the  offsite  costs  are  added  on.  Thus,  the 
API  capital  costs  are  about  SVz  times 
higher  than  the  capital  costs  that  we  are 
using  for  a  grassroots  FCC  postreater.  To 
check  our  capital  costs,  we  found  other 
capital  cost  estimates  to  which  we  could 
compare  our  costs,  including  the  capital 
costs  used  by  the  National  Petroleum 
Council  when  it  studied  the  cost  of 
gasoline  desulfurization  prior  to  Tier  2. 
Compared  to  the  average  of  the  rest  of 
the  capital  cost  estimates,  the  API 
capital  cost  for  FCC  postreater  is  about 
four  times  higher.  Compared  to  the  next 
highest  cost  estimate,  which  is  the  FCC 
postreater  capital  cost  from  the  Jacobs 
data  base  in  the  Haverly  refinery  cost 


model  that  we  use.^^°  the  API  capital 
costs  are  almost  two  times  higher. 

An  important  distinction  must  be 
made  with  respect  to  the  severity  of 
desulfurization  for  the  capital  cost 
comparison  made  for  complying  with 
Tier  2  versus  Tier  3.  For  complying  with 
the  Tier  2  gasoline  sulfur  standard 
(Jacobs  and  NPC  costs),  a  typical 
refinery  would  have  installed  an  FCC 
postreater  to  desulfurize  the  FCC 
naphtha  from  about  800  ppm  down  to 
about  75  ppm,  a  725  ppm,  or  a  91 
percent  sulfur  reduction.  In  the  case  of 
a  grassroots  postreater  that  would  be 
installed  for  Tier  3,  the  postreater  would 
treat  FCC  naphtha  already  low  in  sulfur 
due  to  the  pretreater  installed  before  the 
FCC  unit  (these  refineries  are  currently 
complying  with  Tier  2  using  an'FCC 
pretreater).  Thus,  the  new  grassroots 
FCC  postreater  would  only  have  to 
reduce  the  FCC  naphtha  from  100  ppm 
to  25  ppm,  a  much  smaller  75  ppm  or 
75  percent  sulfur  reduction.  A 
grassroots  FCC  postreater  installed  for 
Tier  2  would  typically  remove  10  times 
more  sulfur  than  one  installed  for  Tier 
3.  This  is  important  because  a 
significant  portion  of  the  FCC  postreater 
capital  cost  is  devoted  to  avoiding  the 
recombination  reactions  which  occur 
when  hydrogen  sulfide  concentrations 
are  high  and  react  with  the  olefins 
contained  in  the  FCC  naphtha.  Thus,  a 
grassroots  FCC  postreater  installed  for 
Tier  3  would  be  expected  to  be 
significantly  lower  in  capital  cost 
compared  to  a  Tier  2  FCC  postreater. 
When  API  presented  the  costs,  they 
stated  that  their  grassroots  capital  costs 
were  based  on  an  actual  installation  for 
the  Tier  2  program.  This  could  be  one 
reason  vvhy  the  capital  costs  used  by 
API  for  its  cost  study  of  the  Tier  3 
program  are  so  high.  Another  way  to 
assess  the  API  capital  cost  for  the  FCC 
postreaters  is  to  compare  it  to  the  FCC 
pretreater  cost  that  API  is  using.  FCC 
pretreaters  are  much  higher  pressure 
units  and  use  more  expensive 
metallurgy  than  FCC  postreaters  and,  for 
these  two  reasons,  are  much  more 
expensive  than  FCC  postreaters  on  a 
per-barrel  basis.  However,  API’s  FCC 
postreater  capital  costs  are  about  50 
percent  more  expensive  than  its  own 
FCC  pretreater  capital  costs,  which  is 
inconsistent  with  the  design 
requirements  of  the  units. 

API’s  estimated  range  of  capital  cost 
for  revamping  an  FCC  postreater  is  also 
higher  than  our  range  of  capital  cost  for 
revamping  an  FCC  postreater,  when 


installed 'capital  cost  for  an  FCC  postreater 
from  the  Jacobs  data  base  was  adjusted  to  current 
year  dollars.  This  estimated  installed  capital  cost  is 
several  years  old  and  may  not  represent  Jacobs 
current  cost  estimate  for  a  FCC  postreater. 


assessing  the  revamped  costs  as  a 
percentage  of  the  capital  cost  for  a 
grassroots  unit.  API  estimates  that 
revamping  an  FCC  postreater  would  cost 
30  to  70  percent  of  the  capital  cost  for 
a  grassroots  FCC  unit.  Our  capital  cost 
estimate  for  revamping  an  FCC  naphtha 
postreaters  from  17  to  50  percent  of  the 
capital  cost  for  a  grassroots  FCC 
postreater,  however,  most  of  the 
revamps  are  estimated  to  cost  at  the 
lower  end  of  that  range.  Were  we  to 
adjust  the  API  study  capital  costs,  the 
projected  costs  would  fall  right  in  line 
with  the  other  studies. 

Our  assessment  of  the  API  study  is 
supported  by  work  performed  by  The 
Emissions  Control  Technology 
Association  (ECTA)  which  retained 
personnel  within  Navigant  Economics. 
That  study  assessed  the  costs  of  a  10 
ppm  average  gasoline  sulfur  standard 
and  also  evaluated  the  ICCT  and  API 
cost  studies. The  authors  made  a 
number  of  conclusions.  After  reviewing 
both  the  ICCT  and  API  studies,  the 
authors  found  that  a  primary  difference 
in  estimated  costs  between  the  two 
studies  was  the  capital  costs.  The 
authors  contacted  vendor  companies 
that  license  FCC  postreater  technologies 
and  surveyed  the  companies  to  find  out 
what  the  capital  costs  are  for  a  FCC 
postreater.  As  a  result  of  the  survey,  the 
report  authors  concluded  that  API’s 
capital  costs  were  too  high,  and  those 
used  in  the  ICCT  study  were  about  right. 
The  authors  found  that  Baker  and 
O’Brien  has  a  history  of  exaggerating  the 
economic  impacts  of  EPA  rules,  citing 
the  costs  and  other  impacts  of  its 
analysis  of  the  2007  on-highway  heavy- 
duty  proposed  rulemaking.  The  authors 
concluded  that  the  impact  of  a  10  ppm 
gasoline  sulfur  standard  on  the  average 
refining  cost  would  likely  be  closer  to 
the  1  cent  per  gallon  estimate  by  the 
ICCT  study.  Furthermore,  the  report’s 
authors  also  pointed  out  that  the 
marginal  cost  analysis  conducted  by  API 
did  not  consider  the  proposed  averaging 
banking  and  trading  (ABT)  program  that 
we  were  expected  to  propose,  which 
would  reduce  the  marginal  costs  of  the 
Tier  3  proposed  rule. 

C.  Summary  of  Proposed  Program  Costs 

While  the  estimated  costs  for  the 
separate  proposed  vehicle  and  proposed 
fuel  programs  are  presented  in  Sections 
VILA  and  VII. B,  respectively,  it  is  useful 
to  present  the  combined  cost  estimates 
representing  our  full  proposal.  Such 
combined  costs  are  also  necessary  in 


Scbink,  George  R.,  Singer,  Hal  J.,  Economic 
Analysis  of  tbe  Implications  of  Implementing  EPA’s 
Tier  3  Rules,  prepared  for  tbe  Emissions  Control 
Technology  Association,  June  14,  2012. 
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calculating  the  cost-effectiveness  of  the 
standards  in  today’s  proposal  as 
described  more  fully  in  Section  VII.D 
below. 

We  have  chosen  to  use  an  annual, 
nationwide  cost  format  to  represent  the 
combined  vehicle  and  program  costs 


because  this  approach  provides  the  most 
straightforward  means  for  comparing 
vehicle  costs  to  fuel  costs,  and  for 
demonstrating  the  total  cost  impact  of 
our  proposed  program.  This  approach  to 
combined  costs  also  provides  a  basis  for 
comparing  the  program  costs  to  the 


projected  benefits  as  described  more 
fully  in  Section  VIll. 

Table  VlI-8  below  shows  our 
estimated  program  costs  by  year. 
Complete  details  of  this  analysis  can  be 
found  in  the  draft  RIA. 


Table  VII-8— Total  Annual  Vehicle  and  Control  Costs,  2010$® 


Year 

Vehicle  exhaust 
emission  control 
costs 
(SMillion) 

Vehicle 
evaporative 
emission  control 
costs 

(SMillion)  . 

Facility  costs 
(SMillion) 

Fuel  sulfur 
control  costs 
(SMillion) 

Total  proposed 
program  costs 
(iMillion) 

2016  . ;.... 

$0 

$0 

$22.5 

$322 

$345 

2017  . 

634 

71.4 

3.75 

1,289 

1,998 

2018  . 

1,170 

171 

3.75 

1,288 

2,628 

2019  . 

1,270 

162 

3.75 

1,285 

2,725 

2020  : . : . 

1,380 

221 

3.75 

1 ,284 

2,884 

2021  . 

1,510 

213 

3.75 

1,287 

3,017 

2022  . 

1,630 

271 

3.75 

1,289 

3,189 

2023  . 

1,660 

259 

3.75 

1,288 

3,208 

2024  . 

1,770 

263 

3.75 

1,289 

3,329 

2025  . 

1,870 

253 

3.75 

1,291 

3,421 

2030  . 

1,790 

253 

3.75 

1,320 

_ 

3,370 

_ 

3  Costs  shown  include  costs  for  the  proposed  Tier  3  standards  on  vehicles  sold  in  all  states  except  California. 


D.  Cost  per  Ton  of  Emissions  Reduced 

This  section  summarizes  the  cost  per 
ton  analysis  conducted  by  EPA  and  its 
results.  The  emission  reductions  used  to 
calculate  the  costs  per  ton  reported  here 
are  consistent  with  those  reductions 
presented  as  part  of  our  inventory 
impacts  analysis  as  described  in  Section 
III.B.  The  costs  used  to  calculate  the 
costs  per  ton  are  consistent  with  the 
vehicle  and  fuel  control  costs  presented 
in  Sections  VILA  and  VII.B, 
respectively.  We  have  calculated  the 
aggregate  costs  per  ton  which  uses  the 
costs  and  emission  reductions  for 
calendar  years  2017  and  2030, 
consistent  with  the  years  that  we 
evaluated  for  air  quality  analysis.  For 


more  information  on  how  the  cost  per 
ton  was  calculated  please  refer  to 
Section  8.2  of  the  draft  RIA. 

Note  that,  even  though  we  are  setting 
new  standards  for  PM,  we  believe  that 
those  standards  would  be  met  in 
complying  with  the  NMOG+NOx 
standards  with  additional  care  being 
given  to  proper  engineering/calibration, 
so  there  is  no  cost  associated  with  the 
new  PM  standard  and  therefore  no 
separate  cost  per  ton  analysis  for  PM. 
Likewise,  as  described  more  fully  in 
Sections  IV. A  and  IV.B,  while  we  are 
also  proposing  new  standards  for  CO 
and  formaldehyde,  we  are  not 
attributing  any  of  the  control  costs  to 
these  pollutants  since  the  technologies 


employed  to  meet  the  NOx+NMOG 
standards  would  also  allow  the  CO  alid 
formaldehyde  standards  to  be  met. 

The  total  program  costs,  the 
NOx+VOC  reductions,  and  results  of  our 
cost  per  ton  analysis  are  provided  in 
Table  VII-9.  The  costs  of  the  proposed 
program  would  be  higher  immediately 
after  it  is  implemented  than  they  would 
be  after  several  years,  since  both  vehicle 
manufacturers  and  refiners  can  take 
advantage  of  decreasing  capital  and 
operating  costs  over  time.  In  addition, 
the  reductions  in  NOx  and  VOC 
emissions  would  become  greater  as  a 
larger  percentage  of  the  fleet  contains 
the  technologies  required  to  meet  the 
proposed  standards. 


Table  VII-9— Costs  per  Ton  of  Emissions  Reduced  in  2017  and  2030® 


Total  proposed  ! 
program  cost 
($Million,  2010$)  | 

Total  NOx  +  VOC 
reductions 
(tons) 

Cost  effectiveness 
($/ton) 

2017  . 

$1,999 

329,162 

$6,072 

2030  . 

3,367 

750,818 

4,484 

a  Costs  shown  include  costs  associated  with  the  proposed  Tier  3  vehicle  and  fuel  in  all  states  except  California. 


VIII.  What  are  the  estimated  benefits  of 
the  proposed  rule? 

This  section  presents  EPA’s  analysis 
of  the  criteria  pollutant-related  health 
and  environmental  impacts  that  would 
occur  as  a  result  of  the  proposed  Tier  3 
standards.  The  vehicles  and  fuels 
subject  to  the  proposed  standards  are 
significant  sources  of  mobile  source  air 
pollution  such  as  direct  PM,  NOx,  SOx, 


VOGs  and  air  toxics.  The  standards 
would  affect  exhaust  and  evaporative 
emissions  of  these  pollutants  from 
vehicles.  Emissions  of  NOx  (a  precursor 
to  ozone  formation  and  secondarily- 
formed  PM2.5),  SOx  (a  precursor  to 
secondarily-formed  PM2.5),  VOGs  (a 
precursor  to  ozone  formation  and,  to  a 
lesser’degree,  secondarily-formed  PM2.5) 
and  directly-emitted  PM2.5  contribute  to 
ambient  concentrations  of  PM2.5  and 


ozone.  Exposure  to  ozone,  PM2.5,  and  air 
toxics  is  linked  to  adverse  human  health 
impacts  such  as  premature  deaths  as 
well  as  other  important  public  health 
and  environmental  effects. 

For  the  proposal,  we  have  estimated 
the  health  and  environmental  impacts 
in  2030,  representing  impacts  associated 
with  a  year  when  the  program  is  fully 
implemented  and  when  most  of  the  fleet 
is  turned  over.  Overall,  we  estimate  that 
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the  proposed  standards  would  lead  to  a 
net  decrease  in  PM2.5-  and  ozone-related 
health  impacts.  The  decrease  in 
population-weighted  national  average 
PM2.5  exposure  results  in  a  net  decrease 
in  adverse  PM-related  human  health 
impacts  (the  decrease  in  national 
population-weighted  annual  average 
PM2.5  is  0.05  pg/m^  in  2030).  The 
decrease  in  population-weighted 
national  average  ozone  exposure  results 
in  a  net  decrease  in  ozone-related  health 
impacts  (population-weighted 
maximum  8-hour  average  ozone 
decreases  by  0.52  ppb  in  2030).“*^^ 

Using  the  lower  end  of  EPA’s  range  of 
preferred  premature  mortality  estimates 
(Pope  et  al.,  2002  for  PM2,5  and  Bell  et 
al.,  2004  for  ozone), '*‘^3  474  estimate 

that  by  2030,  implementation  of  the 
proposed  standards  would  reduce 
approximately  970  premature 
mortalities  annually  and  yield 
approximately  $9.5  billion  in  total 
annual  benefits.  The  upper  end  of  the 
range  of  avoided  premature  mortality 
estimates  associated  with  the  proposed 
standards  (based  on  Laden  et  al.,  2006 
^for  PM2.5  and  Levy  et  al.,  2005  for 
ozone) 476  results  in  approximately 
2,800  premature  mortalities  avoided  in 
2030  and  yields  approximately  $27 
billion  in  total  benefits.  Thus,  even 
using  the  lower  end  of  the  range  of 
premature  mortality  estimates,  the 
health  impacts  of  the  proposed 
standards  presented  in  this  rule  would 
clearly  be  substantial. 

VVe  note  that  of  necessity  decisions  on 
the  emissions  and  other  elements  used 
in  the  air  quality  modeling  were  made 
early  in  the  analytical  process  for  this 
proposal.  For  this  reason,  the  Tier  3 
emission  control  scenario  used  in  the  air 
quality  and  benefits  modeling  includes 
emission  reductions  from  Tier  3  across 


Note  that  the  national,  population-weighted 
PM2  s  and  ozone  air  quality  metrics  presented  in 
this  Section  represent  an  average  for  the  entire, 
gridded  U.S.  CMAQ  domain.  These  are  different 
than  the  population-weighted  PM2  %  and  ozone 
design  value  metrics  presented  in  Chapter  7,  which 
represent  the  average  for  areas  with  a  current  air 
quality  monitor. 

“^Pope.  C.A..  Ill,  R.T.  Burnett,  M.J.  Thun.  E.E. 
C.alle,  D.  Krewski,  K.  Ito,  and  G.D.  Thurston.  (2002). 
Lung  Cancer,  Cardiopulmonaiy  Mortality,  and 
Long-term  Exposure  to  Fine  Particulate  Air 
Pollution.  Journal  of  the  American  Medical 
Association,  287,  1132-1141. 

Bell,  M.L.,  et  al.  (2004).  Ozone  and  short-term 
mortality  in  95  U.S.  urban  communities,  1987- 
2000.  Journal  of  the  American  Medical  Association, 
292(19),  2372-2378. 

Laden.  F., ).  Schwartz,  F.E.  Speizer,  and  D.VV. 
Dockery.  (2006).  Reduction  in  Fine  Particulate  Air 
Pollution  and  Mortality.  American  Journal  of 
Respiratory  and  Critical  Care  Medicine.  1 73,  667- 
672. 

4^®  Levy,  J.L.  S.M.  Chemerynski,  and  J.A.  Samat. 
(2005).  Ozone  exposure  and  mortality:  an  empiric 
bayes  metaregression  analysis.  Epidemiology.  16(4), 
458-68. 


the  nation,  assuming  no  reductions 
associated  with  California’s  LEV  III 
program  (as  opposed  to  including 
California’s  LEV  III  program  and  its 
associated  emission  reductions  in  the 
baseline  scenario).  This  was  because 
EPA  had  not  granted  California  a  waiver 
of  preemption  under  CAA  section  209 
for  the  LEV  III  program  at  the  time  EPA 
conducted  the  air  quality  modeling. 

EPA  did  include  California’s  fuel 
program,  which  independent  of  LEV  III 
was  already  resulting  in  average 
gasoline  sv^lfur  levels  of  10  ppm,  in  the 
baseline  scenario.  Since  then,  EPA 
granted  a  waiver  for  California’s  LEV  III 
program  (78  FR  2112,  January  9,  2013) 
and  ten  states  have  adopted  the  LEV  III 
program  under  Section  177  of  the  Clean 
Air  Act.  Based  on  this  change  in 
circumstances,  we  will  conduct  new  air 
quality  modeling  for  the  Final  rule  that 
will  include  emission  reductions  from 
California’s  LEV  III  program,  both  in 
California  and  in  states  that  by  that  time 
have  adopted  the  LEV  III  program,  in 
the  baseline  scenario. 

Had  we  modeled  the  California  LEV 
III  emission  impacts  in  the  Tier  3  air 
quality  baseline,  we  estimate  that 
benefits  would  decrease  by 
approximately  12-16  percent, 
depending  on  the  particular  health 
impact  functions  used  to  characterize 
both  PM-  and  ozone-related  premature 
mortality."*^^  As  a  result,  we  estimate 
that  in  2030,  using  the  lower  end  of 
EPA’s  range  of  preferred  premature 
mortality  estimates  (Pope  et  al.,  2002  for 
PM2.5  and  Bell  et  al.,  2004  for  ozone), 
the  proposed  standards  would  reduce 
approximately  820  premature 
mortalities  annually  and  yield 
approximately  $8.0  billion  in  total 
annual  benefits.  The  upper  end  of  the 
range  of  avoided  premature  mortality 
estimates  associated  with  the  proposed 
standards  (based  on  Laden  et  al.,  2006 
for  PM2.5  and  Levy  et  al.,  2005  for 
ozone)  results  in  approximately  2,400 
premature  mortalities  avoided  in  2030 
and  yields  approximately  $23  billion  in 
total  benefits.  These  are  rough  estimates 
since,  without  new  photochemical  air 
quality  modeling  to  reflect  the  revised 
baseline  and  control  scenarios,  we  are 
unable  to  account  for  cross-state 
transport  of  pollution  into  or  out  of 
California  or  Section  177  states. 
However,  we  believe  this  is  a  reasonable 
characterization  of  the  small  reduction 


477  To  conduct  this  sensitivity  analysis,  we 
simply  assumed  no  air  quality  change  in  the 
California  portion  of  the  CMAQ  domain.  We  then 
exported  the  reference  and  control  air  quality 
surfaces  to  be  used  as  inputs  to  BenMAP.  NtjJe  that 
this  simple  approach  is  unable  to  account  for 
legitimate  emissions  impacts  related  to  cross-state 
transport  of  pollution. 


in  benefits  had  we  modeled  the 
emission  reductions  of  the  LEV  III 
program  in  California  and  other  state 
that  adopt  the  LEV  III  program  in  the 
baseline.  We  believe  our  overall  cost- 
benefit  conclusions  do  not  materially 
change  with  or  without  the  inclusion  of 
emission  reductions  from  California  and 
in  other  states  that  adopt  the  LEV  III 
program  in  our  analysis.  We  will 
conduct  new  air  quality  modeling  for 
the  final  rule  that  will  include  emission 
reductions  from  the  LEV  III  program  in 
California,  and  in  states  that  have 
adopted  the  program,  in  the  baseline 
scenario.  The  rest  of  this  section 
presents  benefits  that  include  emission 
reductions  from  the  LEV  III  program. 

A,  Overview 

We  base  our  analysis  of  the  program’s 
impact  on  human  health  on  peer- 
reviewed  studies  of  air  quality  and 
human  health  effects.^^"  These 
methods  are  described  in  more  detail  in 
the  draft  RIA  that  accompanies  this 
action.  Our  benefits  methods  are  also 
consistent  with  rulemaking  analyses 
such  as  the  final  2012-2016  MY  Light- 
Duty  Vehicle  Rule,^”“  the  final  Portland 
Cement  National  Emissions  Standards 
for  Hazardous  Air  Pollutants  (NESHAP) 
RIA,^'*i  the  final  2014-2018  MY  Heavy- 
Duty  Vehicle  Rule, ‘***2  and  the  final 
2017-2025  MY  Light-Duty  Vehicle 


478  U.S.  Environmental  Protection  Agency.  (2006). 
Final  Regulatory  Impact  Analysis  (RIA)  for  the 
Proposed  National  Ambient  Air  Quality  Standards 
for  Particulate  Matter.  Prepared  by:  Office  of  Air 
and  Radiation.  Retrieved  March,  26,  2009  at  http:// 
www.epa.gov/ttn/ecas/ria.html. 

47a  U.S.  Environmental  Protection  Agency.  (2008). 
Final  Ozone  NAAQS  Regulatory  Impact  Analysis. 
Prepared  by:  Office  of  Air  and  Radiation,  Office  of 
Air  Quality  Planning  and  Standards.  Retrieved 
March,  26,  2009  at  http://www.epa.gov/ttn/ecas/ 
ria.html. 

480  U.S.  Environmental  Protection  Agency.  (2010). 
Final  Rulemaking  to  Establish  Light-Duty  Vehicle 
Greenhouse  Gas  Emission  Standards  and  Gorporate 
Average  Fuel  Economy  Standards:  Regulatory 
Impact  Analysis,  Assessment  and  Standards 
Division,  Office  of  Transportation  and  Air  Quality, 
EPA— 420-R-l 0-009,  April  2010.  Available  on  the 
internet :  http:/ /www. epa .gov/otaq/cli mate/ 
regulations/420rl 0009.pdf. 

481  U.S.  Environmental  Protection  Agency  (U.S. 
EPA).  (2010).  Regulatory  Impact  Analysis:  National 
Emission  Standards  for  Hazardous  Air  Pollutants 
from  the  Portland  Cement  Manufacturing  Industry. 
Office  of  Air  Quality  Planning  and  Standards, 
Research  Triangle  Park,  NC.  Augues.  Available  on 
the  Internet  at  <http://www.epa.gov/ttn/ecas/ 
regdata/RlAs/portlandcementfinalria.pdf  >.  EPA- 
HQ-OAR-2009-0472-0241 

487  U.S.  Environmental  Protection  Agency.  (2011). 
Final  Rulemaking  to  Establish  Greenhouse  Gas 
Emissions  Standards  and  Fuel  Efficiency  Standards 
for  Medium-  and  Heavy-Duty  Engines  and  Vehicles: 
Regulatory  Impact  Analysis,  Assessment  and 
Standards  Division,  Office  of  Transportation  and 
Air  Quality,  EPA-420-R-1 1-901,  August,  2011. 
Available  on  the  Internet  at  http://www.epa.gov/ 
oms/climate/documents/420rl  1 901  .pdf 
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Rule.'*®’’  To  model  the  ozone  and  PM  air 
quality  impacts  of  the  proposed 
standards,  we  used  the  Community 
Multiscale  Air  Quality  (CMAQ)  model 
(see  Chapter  7.2.2  of  the  draft  RIA  that 
accompanies  this  preamble).  The 
modeled  ambient  air  quality  data  serves 
as  an  input  to  the  Environmental 
Benefits  Mapping  and  Analysis  Program 
version  4.0  (BenMAP).'*'*'^  BenMAP  is  a 
computer  program  developed  by  the 
U.S.  EPA  that  integrates  a  number  of  the 
modeling  elements  used  in  previous 


analyses  (e.g.,  interpolation  functions, 
population  projections,  health  impact 
functions,  valuation  functions,  analysis 
and  pooling  methods)  to  translate 
modeled  air  concentration  estimates 
into  health  effects  incidence  estimates 
and  monetized  benefits  estimates. 

The  range  of  total  monetized  ozone- 
and  PM-related  health  impacts  in  2030 
is  presented  in  Table  VIII-1.  We  present 
total  benefits  based  on  the  PM-  and 
ozone-related  premature  mortality 
function  used.  The  benefits  ranges 


therefore  reflect  the  addition  of  each 
estimate  of  ozone-related  premature 
mortality  (each  with  its  own  row  in 
Table  VIII-1)  to  estimates  of  PM-related 
premature  mortality.  The  analysis  of  the 
proposed  standards  reflects  EPA’s  work 
to  characterize  benefits  prior  to  the  most 
recent  PM  NAAQS."*”^’  EPA  will  update 
its  benefits  analysis,  and  related 
uncertainty  analysis,  to  be  consistent 
with  the  final  PM  NAAQS  for  the  Final 
Tier  3  regulatory  impact  analysis. 


Table  VIII-1— Estimated  2030  Monetized  PM-  and  Ozone-Related  Health  Benefits 


Premature  ozone  mortality  function  | 

Reference  1 

_ _ _ _ J 

i 

Total  benefits  | 

(billions,  2010$,  3%  discount  rate)‘='*  j 

Total  benefits 
(billions,  ^010$,  7% 
discount  rate)  8*^ 

2030  Total  Ozone  and  PM  Benefits — PM  Mortality  Derived  from  American  Cancer  Society  Anaiysis  and  Six-Cities  Analysis 

Multi-city  analyses  . i 

Bell  et  al.,  2004  . 

Total;  $9.5-$21  . 

Total:  $8.7-$19. 

PM:  $7.7-$19 

PM:  $7.0-$17. 

Ozone:  $1 .8 

Ozone:  $1 .8. 

i 

Huang  et  al.,  2005  . 

1  Total;  $10-$21  . 

Total;  $9.5-$20. 

PM:  $7.7-$19 

PM:  $7.0-$17. 

Ozone:  $2.6 

Ozone;  $2.6. 

Schwartz,  2005  . 

Total;  $10-$22  . 

Total:  $9.6-$20. 

PM:  $7.7-$19 

PM:  $7.0-$17. 

Ozone:  $2.7 

Ozone:  $2.7. 

Meta-analyses . 

Bell  et  al.,  2005  . . . . 

Total:  $13-$24  . 

Total:  $12-$23. 

PM:  $7.7-$19 

PM:  $7.0-$17. 

Ozone:  $5.5 

I  Ozone:  $5.5. 

Ito  et  al.,  2005  . 

Total:  $15-$26  . 

i  Total:  $15-$25. 

i 

PM:  $7.7-$19 

i  PM:  $7.0-$17. 

Ozone;  $7.5 

Ozone:  $7.5. 

Levy  et  al.,  2005  . 

Total:  $15-$27  . 

Total:  $15-$25. 

PM;  $7.7-$19 

PM:  $7.0-$17. 

Ozone:  $7.7 

1  Ozone;  $7.7. 

®  Benefits  presented  in  this  table  include  California  emission  reductions  from  the  LEV  III  program.  Had  we  modeled  the  California  LEV  III  emis¬ 
sion  impacts  in  the  Tier  3  air  quality  baseline,  we  estimate  that  benefits  would  decrease  by  approximately  12-16  percent,  depending  on  the  par¬ 
ticular  health  impact  functions  used  to  characterize  both  PM-  and  ozone-related  premature  mortality.  We  will  account  for  emissions  in  states  that 
have  adopted  California’s  LEV  III  program  in  the  baseline  air  quality  modeling  for  the  final  rule. 

Total  includes  premature  mortality-related  and  morbidity-related  ozone  and  PM2  5  benefits.  Range  was  developed  by  adding  the  estimate 
from  the  ozone  premature  mortality  function  to  the  estimate  of  PM2  5-related  premature  mortality  derived  from  either  the  ACS  study  (Pope  et  al., 
2002)  or  the  Six-Cities  study  (Laden  et  al.,  2006). 

Note  that  total  benefits  presented  here  do  not  include  a  number  of  unquantified  benefits  categories.  A  detailed  listing  of  unquantified  health 
and  welfare  effects  is  provided  in  Table  VIII-2. 

Results  reflect  the  use  of  both  a  3  and  7  percent  discount  rate,  as  recommended  by  EPA’s  Guidelines  for  Preparing  Economic  Analyses  and 
0MB  Circular  A-4.  Results  are  rounded  to  two  significant  digits  for  ease  of  presentation  and  computation.  Totals  may  not  sum  due  to  rounding. 


The  benefits  in  Table  VIII-1  include 
all  of  the  human  health  impacts  we  are 
able  to  quantify  and  monetize  at  this 
time.  However,  the  full  complement  of 
human  health  and  welfare  effects 
associated  with  PM  and  ozone  remain 
unquantified  because  of  current 
limitations  in  methods  and/or  available 
data.  We  have  not  quantified  a  number 
of  known  or  suspected  health  effects 


linked  with  ozone  and  PM  for  which 
appropriate  health  impact  functions  are 
not  available  or  which  do  not  provide 
easily  interpretable  outcomes  (e.g., 
changes  in  heart  rate  variability). 
Additionally,  we  are  unable  to  quantify 
a  number  of  known  welfare  effects, 
including  reduced  acid  and  particulate 
deposition  damage  to  cultural 
monuments  and  other  materials,  and 


environmental  benefits  due  to 
reductions  of  impacts  of  eutrophication 
in  coastal  areas.  These  are  listed  in 
Table  VIII-2.  As  a  result,  the  health 
benefits  quantified  in  this  section  are 
likely  underestimates  of  the  total 
benefits  attributable  to  the  proposed 
standards. 


<83  U.S.  Environmental  Protection  Agency.  (2012). 
Regulatory  Impact  Analysis:  Final  Rulemaking  for 
201 7-2025  Light-Duty  Vehicle  Greenhouse  Gas 
Emission  Standards  and  Gorporate  Average  Fuel 
Economy  Standards,  Assessment  and  Standards 
Division,  Office  of  Transportation  and  Air  Quality, 


EPA— 420-R-12-016,  August  2012.  Available  on  the 
internet:  http://www.epa.gov/otaq/climate/ 

.  documents/420rl201 6.pdf. 

Information  on  BenMAP,  including 
downloads  of  the  software,  can  be  found  at  http:// 
www.epa.gov/ttn/ecas/benmodels.html. 


<85  U.S.  EPA  (2012).  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter,  http:// 
www.epa.gov/PM/2012/f inalrule.pdf. 
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Table  VIII-2— Unquantified  and  Non-Monetized  Potential  Effects 


Pollutant/effects 


Effects  not  included  in  analysis — changes  in: 


Ozone  Health" 


Ozone  Welfare 


PM  Health 


PM  Welfare 


Nitrogen  and  Sulfate  Deposition  Welfare 


CO  Health . 

HCrroxics  Health  f 


HC/Toxics  Welfare 


Chronic  respiratory  damage*’. 

Premature  aging  of  the  lungs 

Non-asthma  respiratory  emergency  room  visits.  _ 

Exposure  to  UVb  (+/-)'. 

Yields  for: 

^commercial  forests. 

— some  fruits  and  vegetables. 

— non-commercial  crops. 

Damage  to  urban  ornamental  plants. 

Impacts  on  recreational  demand  from  damaged  forest  aesthetics. 
Ecosystem  functions. 

Exposure  to  UVb  (+/-)^. 

Premature  mortality — short  term  exposures'*. 

Low  birth  weight. 

Pulmonary  function. 

Chronic  respiratory  diseases  other  than  chronic  bronchitis. 

Non-asthma  respiratory  emergency  room  visits. 

Exposure  to  UVb  (+/  - )  =. 

Residential  and  recreational  visibility  in  non-Class  I  areas. 

Soiling  and  materials  damage. 

Damage  to  ecosystem  functions. 

Exposure  to  UVb  (■i-/-)'’. 

Commercial  forests  due  to  acidic  sulfate  and  nitrate  deposition. 
Commercial  freshwa'ter  fishing  due  to  acidic  deposition. 

Recreation  in  terrestrial  ecosystems  due  to  acidic  deposition. 

Existence  values  for  currently  healthy  ecosystems. 

Commercial  fishing,  agriculture,  and  forests  due  to  nitrogen  deposition. 
Recreation  in  estuarine  ecosystems  due  to  nitrogen  deposition. 
Ecosystem  functions. 

Passive  fertilization. 

Behavioral  effects. 

Cancer  (benzene,  1 ,3-butadiene,  formaldehyde,  acetaldehyde). 

Anemia  (benzene). 

Disruption  of  production  of  blood  components  (benzene). 

Reduction  in  the  number  of  blood  platelets  (benzene). 

Excessive  bone  marrow  formation  (benzene). 

Depression  of  lymphocyte  counts  (benzene). 

Reproductive  and  developmental  effects  (1,3-butadiene). 

Irritation  of  eyes  and  mucus  membranes  (formaldehyde). 

Respiratory  irritation  (formaldehyde). 

Asthma  attacks  in  asthmatics  (formaldehyde). 

Asthma-like  symptoms  in  non-asthmatics  (formaldehyde). 

Irritation  of  the  eyes,  skin,  and  respiratory  tract  (acetaldehyde). 

Upper  respiratory  tract  irritation  and  congestion  (acrolein). 

Direct  toxic  effects  to  animals. 

Bioaccumulation  in  the  food  chain. 

Damage  to  ecosystem  function. 

Odor. 


“The  public  health  impact  of  biological  responses  such  as  increased  ainvay  responsiveness  to  stimuli,  inflammation  in  the  lung,  acute  inflam¬ 
mation  and  respiratory  cell  damage,  and  increased  susceptibility  to  respiratory  infection  are  likely  partially  represented  by  our  quantified 
endpoints. 

*’The  public  health  impact^  of  effects  such  as  chronic  respiratory  damage  and  premature  aging  of  the  lungs  may  be  partially  represented  by 
quantified  endpoints  such  as  hospital  admissions  or  premature  mortality,  but  a  number  of  other  related  health  impacts,  such  as  doctor  visits  and 
decreased  athletic  performance,  remain  unquantified. 

In  addition  to  primary  economic  endpoints,  there  are  a  number  of  biological  responses  that  have  been  associated  with  PM  health  effects  in¬ 
cluding  morphological  changes  and  altered  host  defense  mechanisms.  The  public  health  impact  of  these  biological  responses  may  be  partly  rep¬ 
resented  by  our  quantified  endpoints. 

**  While  some  of  the  effects  of  short-term  exposures  are  likely  to  be  captured  in  the  estimates,  there  may  be  premature  mortality  due  to  short¬ 
term  exposure  to  PM  not  captured  in  the  cohort  studies  used  in  this  analysis.  However,  the  PM  mortality  results  derived  from  the  expert 
elicitation  do  take  into  account  premature  mortality  effects  of  short  term  exposures. 

May  result  in  benefits  or  disbenefits. 

fMany  of  the  key  hydrocarbons  related  to  this  action  are  also  hazardous  air  pollutants  listed  in  the  CAA. 


While  there  would  be  impacts 
associated  with  air  toxic  pollutant 
emission  changes  that  result  from  the 
proposed  standards,  we  do  not  attempt 
to  monetize  those  impacts  (Section  III 
presents  the  estimated  emission 
reductions  associated  with  the 


proposal).  This  is  primarily  because 
currently  available  tools  and  methods  to 
assess  air  toxics  risk  from  mobile 
sources  at  the  national  scale  are  not 
adequate  for  extrapolation  to  incidence 
estimations  or  benefits  assessment.  The 
best  suite  of  tools  and  methods 


currently  available  for  assessment  at  the 
national  scale  are  those  used  in  the 
National-Scale  Air  Toxics  Assessment 
(NAT A).  The  EPA  Science  Advisory 
Board  specifically  commented  in  their 
review  of  the  1996  NATA  that  these 
tools  were  not  yet  ready  for  use  in  a 
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national-scale  benefits  analysis,  because 
they  did  not  consider  the  full 
distribution  of  exposure  and  risk,  or 
address  sub-chronic  health  effects.'*”® 
While  EPA  has  since  improved  these 
tools,  there  remain  critical  limitations 
for  estimating  incidence  and  assessing 
benefits  of  reducing  mobile  source  air 
toxics. 

As  part  of  the  second  prospective 
analysis  of  the  benefits  and  costs  of  the 
Clean  Air  Act,^”^  EPA  conducted  a  case 
study  analysis  of  the  health  effects 
associated,  with  reducing  exposure  to 
benzene  in  Houston  from 
implementation  of  the  Clean  Air  Act. 
while  reviewing  the  draft  report,  EPA’s 
Advisory  Council  on  Clean  Air 
Compliance  Analysis  concluded  that 
“the  challenges  for  assessing  progress  in 
health  improvement  as  a  result  of 
reductions  in  emissions  of  hazardous  air 


pollutants  (HAPs)  are  daunting  .  .  .  due 
to  a  lack  of  exposure-response 
functions,  uncertainties  in  emissions 
inventories  and  background  levels,  the 
difficulty  of  extrapolating  risk  estimates 
to  low  doses  and  the  challenges  of 
tracking  health  progress  for  diseases, 
such  as  cancer,  that  have  long  latency 
periods.”'*””  EPA  continues  to  work  to 
address  these  limitations;  however,  we 
did  not  have  the  methods  and  tools 
available  for  national-scale  application 
in  time  for  the  analysis  of  the  proposed 
standards.'*”** 

B.  Quantified  Human  Health  Impacts 

Table  VIII-3  and  Table  VIII-4  present 
the  core  estimates  of  annual  PM2.5  and 
ozone  health  impacts,  respectively,  in 
the  48  contiguous  U.S.  states  associated 
with  the  proposed  standards  for  2030. 
For  each  endpoint  presented  in  Table 
VIII-3  and  Table  VIII-4,  we  provide 


both  the  mean  estimate  and  the  90 
percent  confidence  interval. 

Using  EPA’s  preferred  estimates, 
based  on  the  American  Cancer  Society 
(ACS)  and  Six-Cities  studies  and  no 
threshold  assumption  in  the  model  of 
mortality,  we  estimate  that  the  proposed 
standards  would  result  in  between  800 
and  2,100  cases  of  avoided  PM^  .s-related 
premature  mortalities  annually  in  2030. 
A  sensitivity  analysis  was  also 
conducted  to  understand  the  impact  of 
alternative  concentration  response 
functions  suggested  by  experts  in  the 
field.  When  the  range  of  expert  opinion 
is  used,  we  estimate  between  270  and 
2,700  fewer  premature  mortalities  in 
2030  (see  Table  8.8  in  the  RIA  that 
accompanies  this  action).  For  ozone- 
related  premature  mortality  in  2030,  we 
estimate  a  range  of  between  170  to  770 
fewer  premature  mortalities. 


Table  VI 1 1-3— Estimated  PM2.5-RELATED  Health  Impacts 


Health  effect 


2030  Annual  reduction  in  incidence 
{5th%-95th%ile) 


Premature  Mortality — Derived  from  epidemiology  literature:  <= 

Adult,  age  30+,  ACS  Cohort  Study  (Pope  et  al.,  2002) . 

Adult,  age  25+,  Six-Cities  Study  (Laden  et  al.,  2006)  . 

Infant,  age  <1  year  (Woodruff  et  al.,  1997)  . 

Chronic  bronchitis  (adult,  age  26  and  over) . 

Non-fatal  myocardial  infarction  (adult,  age  18  and  over)  . 

Hospital  admissions — respiratory  (all  ages)'* . 

Hospital  admissions — cardiovascular  (adults,  age  >18)®  . 

Emergency  room  visits  for  asthma  (age  1 8  years  and  younger) 

Acute  bronchitis,  (children,  age  8-12) . 

Lower  respiratory  symptoms  (children,  age  7-14) . 

Upper  respiratory  symptoms  (asthmatic  children,  age  9-18)  .... 

Asthma  exacerbation  (asthmatic  children,  age  6-18) . 

Work  loss  days  . , . 

Minor  restricted  activity  days  (adults  age  18-65)  . 


800  (310-1,300) 
2,100  (1,100-3,000) 
3  (0-8) 
560  (100-1,000) 
980  (360-1,600) 
160  (77-230) 
380  (270-^40) 
600  (350-850) 
1,300  (0-2,500) 
16,000  (7,700-24,000) 
12,000  (3,800-20,000) 
27,000  (3,000-74,000) 
100,000  (88,000-110,000) 
600,000  (500,000-690,000) 


®  Benefits  presented  in  this  table  include  California  emission  reductions  from  the  LEV  III  program.  We  will  account  for  emissions  in  states  that 
have  adopted  California’s  LEV  III  program  in  the  baseline  air  quality  modeling  for  the  final  rule. 

®  Incidence  is  rounded  to  two  significant  digits.  Estimates  represent  incidence  within  the  48  contiguous  United  States. 

^PM-related  adult  mortality  based  upon  the  American  Cancer  Society  (ACS)  Cohort  Study  (Pope  et  al.,  2002)  and  the  Six-Cities  Study  (Laden 
et  al.,  2006).  Note  that  these  are  two  alternative  estimates  of  adult  mortality  and  should  not  be  summed.  PM-related  infant  mortality  based  upon 
a  study  by  Woodruff,  Grillo,  and  Schoendorf,  (1997).'*^ 

Respiratory  hospital  admissions  for  PM  include  admissions  for  chronic  obstructive  pulmonary  disease  (COPD),  pneumonia  and  asthma. 

®  Cardiovascular  hospital  admissions  for  PM  include  total  cardiovascular  and  subcategories  for  ischemic  heart  disease,  dysrhythmias,  and 
heart  failure. 


Science  Advisory  Board.  (2001).  NAT A — 
Evaluating  the  National-Scale  Air  Toxics 
Assessment  for  1996 — an  SAB  Advisory,  http:// 
www.epa.gov/ttn/atw/sab/sabrev.html. 

U.S.  Environmental  Protection  Agency  (U.S. 
EPA).  (2011).  The  Benefits  and  Costs  of  the  Clean 
Air  Act  from  1990  to  2020.  Office  of  Air  and 
Radiation,  Washington,  DC.  March.  Available  on 
the  Internet  at  <http://www.epa.gov/air/sect812/ 
febll/fullreport.pdf>. 

■*®®  U.S.  Environmental  Protection  Agency — 
Science  Advisory  Board  (U.S.  EPA-SAB).  (2008). 


Benefits  of  Beducing  Benzene  Emissions  in 
Houston.  1990-2020.  EPA-COUNCIL-08-001.  July. 
Available  at  <http://yosemite.epa.gov/sab/ 
sabproduct.nsf/D4D7EC9DAEDA8A5485257486007 
28A83/SFiIe/EPA-COUNCIL-08-001-unsigned.pdf>. 

■‘®®In  April,  2009,  EPA  hosted  a  workshop  on 
estimating  the  benefits  or  reducing  hazardous  air 
pollutants.  This  workshop  built  upon  the  work 
accomplished  in  the  June  2000  Science  Advisory 
Board/EPA  Workshop  on  the  Benefits  of  Reductions 
in  Exposure  to  Hazardous  Air  Pollutants,  which 
generated  thoughtful  discussion  on  approaches  to 


estimating  human  health  benefits  from  reductions 
in  air  toxics  exposure,  but  no  consensus  was 
reached  on  methods  that  could  be  implemented  in 
the  near  term  for  a  broad  selection  of  air  toxics. 
Please  visit  http://epa.gov/air/toxicair/ 
2009workshop.html  for  more  information  about  the 
workshop  and  its  associated  materials. 

490  Woodruff,  T.J.,  J.  Grillo,  and  K.C.  Schoendorf. 
(1997).  The  Relationship  Between  Selected  Causes 
of  Postneonatal  Infant  Mortality  and  Particulate  Air 
Pollution  in  the  United  States.  Environmental 
Health  Perspectives  105(6):608-612. 
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Table  VI 1 1-4— Estimated  Ozone-Related  Health  Impacts 


Health  effect 

Premature  Mortality,  All  ages'' 

Multi-City  Analyses; 

Bell  et  al.  (2004)— Non-accidental  . . .  170  (73-260) 

Huang  et  al.  (2005) — Cardiopulmonary  .  250  (120-380) 

Schwartz  (2005) — Non-accidental . .• .  260(110-410) 

Meta-analyses: 

Bell  et  al.  (2005)— All  cause .  540  (300-780) 

It'o  et  al.  (2005)— Non-accidental  .  750  (500-1,000) 

Levy  et  al.  (2005)— All  cause  . . .  770  (560-970) 

Hospital  admissions — respiratory  causes  (adult,  65  and  older) .  1,200  (160-2,200) 

Hospital  admissions — respiratory  causes  (children,  under  2) . , .  550  (290-810) 

Emergency  room  visit  for  asthma  (all  ages)  .  •  580  (0-1 ,500) 

Minor  restricted  activity  days  (adults,  age  18-65)  .  970,000  (490,000-1,500,000) 

School  absence  days  .  •  350,000(150,000-490,000) 


2030  Annual  reduction  in  incidence 
(5th%-95th%ile) 


®  Benefits  presented  in  this  table  include  California  emission  reductions  from  the  LEV  III  program.  We  will  account  for  emissions  in  states  that 
have  adopted  California’s  LEV  III  program  in  the  baseline  air  quality  modeling  for  the  final  rule. 

''Incidence  is  rounded  to  two  significant  digits.  Estimates  represent  incidence  within  the  48  contiguous  U.S. 

<=  Estimates  of  ozone-related  premature  mortality  are  based  upon  incidence  estimates  derived  from  several  alternative  studies:  Bell  et  al. 
(2004):  Huang  et  al.  (2005);  Schwartz  (2005);  Bell  et  al.  (2005);  Ito  et  al.  (2005);  Levy  et  al.  (2005).  The  estimates  of  ozone-related  premature 
mortality  should  therefore  not  be  summed. 

''  Respiratory  hospital  admissions  for  ozone  include  admissions  for  all  respiratory  causes  and  subcategories  for  COPD  and  pneumonia. 


C.  Monetized  Benefits 

Table  VIII-5  presents  the  estimated 
monetary  value  of  changes  in  the 
incidence  of  ozone  and  PM2.5-related 
health  effects.  All  monetized  estimates 
are  stated  in  2010$.  These  estimates 
account  for  growth  in  real  gross 


domestic  product  (GDP)  per  capita 
between  the  present  and  2030.  Our 
estimate  of  total  monetized  benefits  in 
2030  for  the  program,  using  the  ACS 
and  Six-Cities  PM  mortality  studies  and 
the  range  of  ozone  mortality 
assumptions,  is  $9.5  and  $27  billion. 


assuming  a  3  percent  discount  rate,  or 
between  $8.7  and  $25  billion,  assuming 
a  7  percent  discount  rate.  This 
represents  the  health  benefits  of  the  Tier 
3  program  anticipated  to  occur  annually 
when  the  program  is  fully  implemented 
and  most  of  the  fleet  turned  over. 


Table  VI 1 1-5— Estimated  Monetary  Value  of  Changes  in  Incidence  of  Health  and  Welfare  Effects  in  2030 

[Millions  of  2010$]ab 


Health  endpoints 


PM2  5-Related  Health  Effects 


Premature  Mortality — Derived  from  Epidemiology  Studies:  ^ 
Adult,  age  30h — ACS  study  (Pope  et  al.,  2002); 

3%  discount  rate  . 

7%  discount  rate  . 

Adult,  age  25h — Six-Cities  study  (Laden  et  al.,  2006): 

3%  discount  rate  . 

7%  discount  rate  . 

Infant  Mortality,  <1  year — (Woodruff  et  al.  1997)  . 

Chronic  bronchitis  (adults,  26  and  over)  . 

Non-fatal  acute  myocardial  infarctions; 

3%  discount  rate  . 

7%  discount  rate . 

Hospital  admissions  for  respiratory  causes . 

Hospital  admissions  for  cardiovascular  causes  . 

Emergency  room  visits  for  asthma . 

Acute  bronchitis  (children,  age  8-12) . 

Lower  respiratory  symptoms  (children,  7-14)  . 

Upper  respiratory  symptoms  (asthma,  9-1 1 ) . 

Asthma  exacerbations  . 

Work  loss  days  . 

Minor  restricted-activity  days  (MRADs)  . 


Ozone-Related  Health  Effects 


Premature  Mortality,  All  ages — Derived  from  Multi-city  analyses: 

Bell  et  al.,  2004  . 

Huang  et  al.,  2005  . . 

Schwartz,  2005  ..< . . 

Premature  Mortality,  All  ages — Derived  from  Meta-analyses: 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 


2030 

(5th  and  95th  percentile) 


$7,200  ($920-$1 8,000) 
$6,500  ($830— $17,000) 

$18,000  ($2,600-$45,000) 
$17,000  ($2,300-$41,000) 
$27  ($0-$100) 
$310  ($25-$1,000) 

$110  ($24-$260) 
$90  ($19-$210) 
$2.5  ($1.2-$3.6) 
$5.5  ($1.2-$10) 
$0.24  ($0.13-$0.36) 
$0.61  ($0.00-$1.5) 
$0.34  ($0.13-$0.63) 
$0.40  ($0.12-$0.89) 
$1.6  ($0.17-$4.4) 
$16  ($14-$19) 
$41  ($24-$59) 


$1,700  ($220-$4,200) 
$2,500  ($340-$6,200) 
$2,600  ($330-$6,500) 

$5,400  ($760-$1 3,000) 
$7,400  ($1,100-$1 8,000) 
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Table  V1I1-5^Estimated  Monetary  Value  of  Changes  in  Incidence  of  Health  and  Welfare  Effects  in  2030— 

Continued 
[Millions  of  2010$]®^ 


Health  endpoints 

2030 

(5th  and  95th  percentile) 

Levy  et  al.,  2005  . 

Hospital  admissions — respiratory  causes  (adult,  65  and  older) . 

Hospital  admissions — respiratory  causes  (children,  under  2) . 

Emergency  room  visit  for  asthma  (all  ages)  . 

Minor  restricted  activity  days  (adults,  age  18-65)  . 

School  absence  days  . 

$7,600  ($1,100-$1 8,000) 
$32  ($4.2-$56) 
$6.0  ($3.1-$8.9) 
$0.23  ($0.0-$0.57) 
$67  ($31 -$110) 
$34  ($15-$48) 

®  Benefits  presented  in  this  table  include  California  emission  reductions  from  the  LEV  III  program.  We  will  account  for  emissions  in  states  that 
have  adopted  California’s  LEV  III  program  in  the  baseline  air  quality  modeling  for  the  final  rule. 

‘’Monetary  benefits  are  rounded  to  two  significant  digits  for  ease  of  presentation  and  computation.  PM  and  ozone  benefits  are  nationwide. 
‘’Monetary  benefits  adjusted  to  account  for  growth  in  real  GDP  per  capita  between  1990  and  the  analysis  year  (2030). 

‘‘Valuation  assumes  discounting  over  the  SAB  recommended  20  year  segmented  lag  structure.  Results  reflect  the  use  of  3  percent  and  7  per¬ 
cent  discount  rates  consistent  with  EPA  and  0MB  guidelines  for  preparing  economic  analyses. 


D.  What  are  the  limitations  of  the 
benefits  analysis? 

Every  benefit-cost  analysis  examining 
the  potential  effects  of  a  change  in 
environmental  protection  requirements 
is  limited  to  some  extent  by  data  gaps, 
limitations  in  model  capabilities  {such 
as  geographic  coverage),  and 
uncertainties  in  the  underlying 
scientific  and  economic  studies  used  to 
configure  the  benefit  and  cost  models. 
Limitations  of  the  scientific  literature 
often  result  in  the  inability  to  estimate 
quantitative  changes  in  health  and 
environmental  effects,  such  as  potential 
decreases  in  premature  mortality 
associated  with  decreased  exposure  to 
carbon  monoxide.  Deficiencies  in  the 
economics  literature  often  result  in  the 
inability  to  assign  economic  values  even 
to  those  health  and  environmental 
outcomes  which  can  be  quantified. 

These  general  uncertainties  in  the 
underlying  scientific  and  economics 
literature,  which  can  lead  to  valuations 
that  are' higher  or  lower,  are  discussed 
in  detail  in  the  draft  RIA  and  its 
supporting  references.  Key  uncertainties 
that  have  a  bearing  on  the  results  of  the 
benefit-cost  analysis  of  the  proposed 
standards  include  the  following: 

•  The  exclusion  of  potentially 
significant  and  unquantified  benefit 
categories  (such  as  health,  odor,  and 
ecological  benefits  of  reduction  in  air 
toxics,  ozone,  and  PM); 

•  Errors  in  measurement  and 
projection  for  variables  such  as 
population  growth; 

•  Uncertainties  in  the  estimation  of 
future  year  emissions  inventories  and 
air  quality  (including  future  year 
climate  uncertainty); 

•  Uncertainty  in  the  estimated 
relationships  of  health  and  welfare 
effects  to  changes  in  pollutant 
concentrations  including  the  shape  of 
the  concentration-response  function,  the 
size  of  the  effect  estimates,  and  the 


relative  toxicity  of  the  many 
components  of  the  PM  mixture; 

•  Uncertainties  in  exposure 
estimation;  and 

•  Uncertainties  associated  with  the 
effect  of  potential  future  actions  to  limit 
emissions. 

As  Table  VIII-5  indicates,  total 
benefits  are  driven  primarily  by  the 
reduction  in  premature  mortalities  each 
year.  Some  key  assumptions  underlying 
the  premature  mortality  estimates 
include  the  following,  which  may  also 
contribute  to  uncertainty: 

•  Inhalation  of  fine  particles  is 
causally  associated  with  premature 
death  at  concentrations  near  those 
experienced  by  most  Americans  on  a 
daily  basis.  Although  biological 
mechanisms  for  this  effect  bave  not  yet 
been  completely  established,  the  weight 
of  the  available  epidemiological, 
toxicological,  and  experimental 
evidence  supports  an  assumption  of 
causality.  The  impacts  of  including  a 
probabilistic  representation  of  causality 
were  explored  in  the  expert  elicitation- 
based  results  of  the  PM  NAAQS  RIA.^‘” 

•  All  fine  particles,  regardless  of  their 
chemical  composition,  are  equally 
potent  in  causing  premature  mortality. 
This  is  an  important  assumption, 
because  PM  produced  via  transported 
precursors  emitted  from  vehicle  engines 
may  differ  significantly  from  PM 
precursors  released  from  electric 
generating  units  and  other  industrial 
sources.  However,  no  clear  scientific 
grounds  exist  for  supporting  differential 
effects  estimates  by  particle  type. 

•  The  C-R  function  for  fine  particles 
is  approximately  linear  within  the  range 
of  ambient  concentrations  under 


U.S.  Environmental  Protection  Agency.  (2006). 
Final  Regulatory  Impact  Analysis  (RIA)  for  the 
Proposed  National  Ambient  Air  Quality  Standards 
for  Particulate  Matter.  Prepared  by:  Office  of  Air 
and  Radiation.  Retrieved  March.  26,  2009  at 
http://www.epa.gov/ttn/ecas/ria.html 


consideration.  Thus,  the  estimates 
include  health  benefits  from  reducing 
fine  particles  in  areas  with  varied 
concentrations  of  PM,  including  both 
regions  that  may  be  in  attainment  with 
PM2.5  standards  and  those  that  are  at 
risk  of  not  meeting  the  standards. 

•  There  is  uncertainty  in  the 
magnitude  of  the  association  between 
ozone  and  premature  mortality.  The 
range  of  ozone  benefits  associated  with 
the  coordinated  strategy  is  e.stimated 
based  on  the  risk  of  several  sources  of 
ozone-related  mortality  effect  estimates. 
In  a  report  on  the  estimation  of  ozone- 
related  premature  mortality  published 
by  the  National  Research  Council,  a 
panel  of  experts  and  reviewers 
concluded  that  short-term  exposure  to 
ambient  ozone  is  likely  to  contribute  to 
premature  deaths  and  that  ozone-related 
mortality  should  be  included  in 
estimates  of  the  health  benefits  of 
reducing  ozone  exposure. ePA  has 
requested  advice  from  the  National 
Academy  of  Sciences  on  how  best  to 
quantify  uncertainty  in  the  relationship 
between  ozone  exposure  and  premature 
.  mortality  in  the  context  of  quantifying 
benefits. 

Despite  the  uncertainties  described 
above,  we  believe  this  analysis  provides 
a  conservative  estimate  of  the  e.stimated 
criteria  pollutant-related  health  and 
environmental  benefits  of  the  standards 
in  future  years  because  of  the  exclusion 
of  potentially  significant  benefit 
categories  that  are  not  quantifiable  at 
this  time.  Acknowledging  benefits 
omissions  and  uncertainties,  we  present 
a  best  estimate  of  the  total  benefits 
based  on  our  interpretation  of  the  best 
available  scientific  literature  and 
methods  supported  by  EPA’s  technical 
peer  review  panel,  the  Science  Advisory 


National  Research  Council  (NRC),  (2008). 
Estimating  Mortality  Risk  Reduction  and  Economic 
Benefits  from  Controlling  Ozone  Air  Pollution.  The 
National  Academies  Press:  Washington.  DC. 
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Board’s  Health  Effects  Subcommittee 
(SAB-HES).  The  National  Academies  of 
Science  (NRC,  2002)  has  also  reviewed 
EPA’s  methodology  for  analyzing  the 
health  benefits  of  measures  taken  to 
reduce  air  pollution.  EPA  addressed 
many  of  these  comments  in  the  analysis 
of  the  final  PM  NAAQS.^’-^  This 
analysis  incorporates  this  work  to  the 
extent  possible. 

E.  Illustrative  Analysis  of  Monetized 
Impacts  Associated  With  the  Proposal  in 
2017 

For  illustrative  purposes,  this  section 
presents  the  total  estimated  monetized 
benefits  associated  with  the  proposed 
standards  in  2017.  As  presented  in 
Section  III.B,  the  emissions  impacts  of 
the  proposed  standards  in  2017  are 
primarily  due  to  the  effects  of  sulfur  on 
the  existing  (pre-Tier  3)  fleet.  For 
reasons  explained  in  Chapter  7. 1.3. 2. 2 
of  the  draft  RIA,  our  analysis  of  the  air 


quality  impacts  in  2017  reflects  an 
increase  in  direct  PM  emissions  from  ' 
vehicles  (along  with  reductions  in  NOx, 
VOCs  and  other  pollutants).  This 
emissions  increase  results  from  a  series 
of  conservative  assumptions  and 
uncertainties  related  to  fuel  parameters 
in  2017,  and  is  not  expected  to  occur  in 
reality.  Because  our  air  quality  modeling 
assumes  this  increase,  as  well  as 
increased  direct  PM  emissions  due  to  an 
emissions  processing  error  (see  Chapter 
7. 2. 1.1. 2  of  the  draft  RIA),  our 
illustrative  benefits  analysis  in  2017 
overestimates  ambient  concentrations  of 
PM2.5  and  underestimates  the  benefits  of 
the  proposed  Tier  3  standards. 

Table  VIII-6  presents  total  aggregate 
monetized  benefits  of  the  program  in 
2017,  which  includes  the  modeled 
direct  PM  increase  described  above. 
Monetized  estimates  are  presented  in 
2010$.  Our  estimate  of  total  monetized 


benefits  associated  with  the  proposed 
standards  in  2017,  using  the  ACS  and 
Six-Cities  PM  mortality  studies  and  the 
range  of  ozone  mortality  assumptions,  is 
between  $1.0  and  $3.4  billion,  assuming 
a  3  percent  discount  rate,  or  between 
$1.0  and  $3.3  billion,  assuming  a  7 
percent  discount  rate.  Had  bur  ambient 
air  quality  modeling  of  PM2.5  not 
included  the  increase  in  direct  PM 
emissions,  we  estimate  that  benefits 
would  increase  by  a  range  of  $400  to 
$970  million  (assuming  a  3  percent 
discount  rate)  or  increase  by  a  range  of 
$360  to  $880  million  (assuming  a  7 
percent  discount  rate),  using  current 
EPA  benefit-per-ton  estimates  for  direct 

PM.495 

For  a  more  detailed  presentation  of 
the  quantified  and  monetized  impacts  of 
the  proposal  in  2017,  please  refer  to 
Chapter  8  of  the  RIA  that  accompanies 
this  preamble. 


Table  Vlll-6— Total  Monetized  Ozone  and  PM-Related  Benefits  Associated  With  the  Proposed  Program  in 

2017 


Total  Ozone  and  PM  Benefits  (billions,  2010$) — PM  mortality  derived  from  the  ACS  and  six-cities  studies 


3%  Discount  rate 

7%  Discount  rate 

Ozone  mortality  function  |  Reference 

Mean  total 
benefits 

Ozone  mortality  function 

Reference 

Mean  total 
benefits 

Multi-city .  ■  Bell  et  al.,  2004  . 

Huang  et  al.,  2005  . 

!  Schwartz,  2005  . ; . 

Meta-analysis . j  Bell  et  al.,  2005  . 

1  Ito  et  al.,  2005  . 

j  Levy  et  al.,  2005  . 

S1.0-$1.8 

1.2- 1 .9 

1. 3- 2.0 
2.1-2.8 

2.6- 3.4 

2.7- 3.4 

Multi-city . 

Meta-analysis . 

• 

Bell  et  al.,  2004  . 

Huang  et  al.,  2005  . 

Schwartz,  2005  . 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 

Levy  et  al.,  2005  . 

$0.96-$1 .7 
1.2-1 .9 
1.2-1 .9 
2.0-2.7 
2.6-3.3 
2.6-3.3 

Total  Ozone  and  PM  Benefits  (billions,  2010$) — PM  mortality  derived  from  expert  elicitation  (lowest  and  highest  estimate) 


3%  Discount  rate 

7%  Discount  rate 

Ozone  mortality  function 

Reference 

Mean  total 
benefits 

Ozone  mortality  function 

Reference 

Mean  total 
benefits 

Multi-city . 

Meta-analysis . 

Bell  et  al.,  2004  . 

Huang  et  al.,  2005  . 

Schwartz,  2005  . 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 

$0.68-$3.8 

0.89-2.4 

0.93-2.4 

1 .7-3.2 
2.3-3.8 
2.3-3.8 

— 

Multi-city . 

Meta-analysis . 

Bell  et  al.,  2004 . 

Huang  et  al.,  2005  . 

Schwartz,  2005  . 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 

$0.67-$2.0 
0.87-2.2 
0.91-2.3 
1. 7-3.1 

2.3- 3.6 

2.3- 3.7 

Levy  et  al.,  2005  . 

■ 

Levy  et  al.,  2005  . 

_ 

IX.  Alternatives  Analysis 

As  described  throughout  this 
preamble,  we  have  considered  a  number 
of  regulatory  alternatives  in  the 
development  of  this  proposal,  including 
alternatives  related  to  timing  and 


443  National  Research  Council  (NRC).  (2002). 
Estimating  the  Public  Health  Benefits  of  Proposed 
Air  Pollution  Regulations.  The  National  Academies  _ 
Press:  Washington,  DC. 

*'**  U.S.  Environmental  Protection  Agency.  (2006). 
Final  Regulatory  Impact  Analysis  (RIA)  for  the 
Proposed  National  Ambient  Air  Quality  Standards 
for  Particulate  Matter.  Prepared  by:  Office  of  Air 
and  Radiation.  Available  at  http://www.epa.gov/ttn/ 
ecas/ria.html. 


stringency  of  the  proposed  standards,  as 
well  as  program  design  (e.g.,  averaging, 
banking,  and  trading).  This  section 
summarizes  the  alternatives  considered 
for  both  vehicle  emission  and  fuel 
standards. 


■•as  xiie  PM2,5-related  benefit-per-ton  estimates 
provide  the  total  monetized  human  health  benefits 
(the  sum  of  premature  mortality  and  premature 
morbidity)  of  reducing  one  ton  of  directly  emitted 
PM2.5.  The  benefit  per-ton  technique  has  been  used 
in  previous  analyses,  including  the  2012-2016 
Light-Duty  Greenhouse  Gas  Rule  (U.S.  EPA,  2010. 
Regulatory  Impact  Analysis,  Final  Rulemaking  to 
Establish  Light-Duty  Vehicle  Greenhouse  Gas 
Emission  Standards  and  Corporate  Average  Fuel 


A.  Vehicle  Emission  Standards 

The  federal  vehicle  emission 
standards  we  are  proposing  are  the  most 
stringent  feasible  considering 
anticipated  developments  in  motor 
vehicle  emissions  control  technology. 


Economy  Standards.  Office  of  Transportation  and 
Air  Quality.  April.  Available  at  http://www.epa.gov/ 
otaq/climate/regulations/420rl  0009.pdf.  EPA— 420- 
R-10-009).  The  benefits-per-ton  values  are  available 
at  http://www.epa.g0v/oaqpsOOl/benmap/bpt.html. 
Note  that  the  values  on  the  Web  site  are  presented 
in  year  2006$;  the  values  underlying  the  estimates 
here  have  been  adjusted  to  2010$  using  the  CPI-U 
“all”  index. 
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As  we  considered  options  for  these 
vehicle  standards,  one  of  the  important 
factors  we  considered  was 
harmonization  with  the  GARB  LEV  III 
program.  As  a  result,  consideration  of 
alternatives  focused  less  on  the  level  of 
the  per-vehicle  standards  themselves 
and  more  on  the  phase-in  schedule  for 
the  standards,  which  can  have  an 
important  influence  on  the  cost  of  the 
standards.  Phase-in  schedules  directly 
impact  costs  depending  on  how  they  are 
aligned  with  other  light-duty  rules  and 
product  design  cycles.  In  addition, 
phase-in  schedules  can  impact  the  cost 
of  available  resources,  specifically 
design,  development  and  testing 
resources  within  vehicle  manufacturers 
and  emission  control  suppliers. 

1.  Shorter  NMOG-(-NOx  Standard  Phase- 
in 

We  originally  considered  requiring 
full  implementation  of  the  final 
NMOG+NOx  final  fleet  average  standard 
by  MY  2022.  However,  we  determined 
that  this  would  have  disrupted  the 
manufacturer’s  normal  product  design 
cycles,'*^®  and  it  would  not  have 
allowed  manufacturers  to  use  a 
consistent  product  design  cycle  for  both 
the  Tier  3  standards  and  the  2017  LD 
GHG  standards,  which  reach  full 
implementation  in  MY  2025.  We  are 
proposing  to  extend  the  phase-in 
schedule  to  MY  2025  in  order  to  allow 
vehicle  manufacturers  to  better  integrate 
the  compliance  with  Tier  3  into  their 
product  design  cycles,  as  well  as  take 
advantage  of  additional  learning  to 
reduce  costs.  We  believe  this 
implementation  schedule  for  the  Tier  3 
NMOG+NOx  standards  would  allow  us 
to  achieve  the  environmental  objectives 
without  imposing  unnecessary  cost  and 
burden  on  the  industry. 

2.  Longer  NMOG+NOx  Standards  Phase- 
In  Due  to  Early  Credits 

In  an  effort  to  facilitate  the  step-down 
in  fleet  average  stringency  in  the  initial 
model  years  of  the  Tier  3  program,  we 
considered  allowing  manufacturers  to 
earn  credits  against  the  current  Tier  2 
Bin  5  fleet  average  and  use  earned  early 
credits  without  any  limits  for  the  first 
five  years  of  the  Tier  3  program.  GARB, 
along  with  some  vehicle  manufacturers, 
noted  that  if  a  manufacturer  were  to 
substantially  over  comply  with  the  Tier 
2  Bin  5  fleet  average,  these  early  credits 
might  not  only  delay  achievement  of  the 
Tier  3  emission  levels,  but  also  delay 
harmonization  between  the  Tier  3  and 


A  light-duty  vehicle  product  design  cycle  is 
the  number  of  years  between  major  redesigns  of  a 
vehicle.  Typically,  major  redesigns  are  completed 
every  5  to  6  years. 


LEV  III  programs  for  many  years.  To 
address  this  potential  misalignment,  we 
are  proposing  that  the  application  of  the 
early  credits  be  capped  starting  in  MY 
2018  at  a  manufacturer’s  LEV  III  credits 
adjusted  by  the  ratio  of  California  and 
Section  177  state  sales  to  federal  sales. 
(See  Section  IV.A.7.a  for  more  details.) 
This  proposed  approach  would  balance 
the  need  for  some  transition  flexibility 
to  avoid  unnecessary  costs,  while  still 
ensuring  expeditious  harmonization 
with  LEV  III  and  achievement  of  the 
environmental  benefits  of  the  Tier  3 
standards. 

3.  Shorter  PM  Standards  Phase-In 

As  we  considered  potential  PM  phase- 
in  schedules,  we  gave  strong 
consideration  to  manufacturers’  PM 
testing  capabilities  and  product  design 
cycles.  We  considered  requiring 
manufacturers  to  certify  25  percent  of 
their  fleet  to  the  Tier  3  p.m.  standards 
in  MY  2017,  ramping  up  to  100  percent 
by  MY  2020.  We  initially  believed  that 
this  schedule  would  allow 
manufacturers  to  focus  engineering 
resources  on  ensuring  their  new 
products  meet  the  proposed  Tier  3 
standards  while  other  product  lines, 
which  we  expect  would  be  phased  out 
due  to  the  2017  LD  GHG  standards, 
expire.  However,  based  on  further 
discussions  with  the  vehicle 
manufacturers,  we  recognized  that  they 
need  time  to  improve  and  expand  their 
facilities  to  measure  PM,  not  only  for 
compliance  determination  but  also  for 
product  development  work  prior  to 
production.  As  a*result,  we  are 
proposing  a  phase-in  schedule  for 
meeting  the  proposed  Tier  3  p.m. 
standards  that  starts  with  20  percent  of 
the  vehicles  at  or  below  6000  lbs  GVWR 
in  MY  2017  and  ramps  up  to  100 
percent  of  the  light-duty  fleet  in  MY 
2021.  As  with  the  NMOG+NOx  phase- 
in  discussed  above,  we  believe  this 
proposed  phase-in  schedule  for  the  Tier 
3  p.m.  standards  would  allow  us  to 
achieve  the  environmental  objectives 
without  imposing  unnecessary  cost  and 
burden  on  the  industry. 

4.  NMOG+NOx  Standards 

We  believe  that  the  fleet-average 
NMOG+NOx  standards  that  we  are 
proposing  reflect  the  greatest  degree  of 
emission  reduction  achievable 
considering  cost  and  technology, 
assuming  that  gasoline  sulfur  levels  are 
reduced  to  the  proposed  10-ppm 
average.  We  also  believe  the  proposed 
implementation  schedule  for  the 
NMOG+  NOx  standards  is  as  short  as 
practicable,  as  explained  above.  As  a 
result,  we  believe  more  stringent 
standards  would  not  be  justified  based 


on  the  information  currently  available  to 
EPA.  Therefore,  given  our  goal  to 
harmonize  our  program  with  GARB’s  at 
the  30  mg/mi  level,  we  did  not  conduct 
any  detailed  analysis  of  a  less  stringent 
fleet  average  standard.  Based  on  the 
work  done  to  quantify  the  impacts  of  the 
30  mg/mi  standard,  however,  we  can 
say  that  a  fleet-average  standard  of  50 
mg/mi  of  NMOG+NOx  would  result  in 
NMOG+NOx  emissions  in  2030  that  are 
about  100,000  tons  higher  than  the 
standards  we  are  proposing.  While  costs 
would  be  lower  because  the  emissions 
controls  discussed  in  Section  VILA 
would  be  applied  at  a  lower  rate,  such 
a  standard  would  also  not  be 
harmonized  with  GARB  LEV  III 
standards. 

5.  PM  Standards 

The  FTP  PM  standards  that  we  are 
proposing  are  the  most  stringent 
technically  feasible  .standards  within  the 
implementation  timeframe  of  this 
proposal.  Although  GARB  has  finalized 
a  1  mg/mi  standard  which  will  begin 
phasing  in  with  MY  2025,  they 
acknowledge  that  there  is  a  need  for 
continuing  PM  measurement  method 
development  prior  to  implementing  this 
standard.'*-'^  The  EPA  believes  that  in 
order  to  propose  a  federal  PM  standard 
at  this  level,  there  should  be  established 
methods  to  reliably  and  consistently 
measure  PM  at  levels  at  and  below  that 
standard  that  would  be  needed  for 
ensuring  compliance. 

B.  Fuel  Sulfur  Standards 

'As  explained  in  Section  V.A.2.,  we 
believe  that  a  10-ppm  annual  average 
standard  is  sufficient  to  enable  the 
vehicle  fleet  to  meet  the  proposed  Tier 
3  standards  and  appropriately  balances 
feasibility  with  costs.  Other  countries 
and  Galifornia  have  also  reduced  the 
sulfur  content  of  their  gasoline: 
Galifornia’s  gasoline  is  already  meeting 
our  proposed  10-ppm  average  sulfur 
level,  and  Europe  and  Japan  have  a  cap 
on  the  sulfur  content  of  gasoline  at  10 
ppm.  Because  vehicle  emission 
performance  improves  as  sulfur  is 
reduced,  we  considered  imposing  a  10- 
ppm  cap  (i.e.,  no  averaging,  banking  and 
trading),  as  well  as  lowering  gasoline 
sulfur  content  below  the  10-ppm 
average  (see  Section  V.A.6). 

We  considered  expressing  the 
standard  as  a  cap  similar  to  the  standard 
in  Europe  and  Japan.  However,  by 
allowing  averaging  to  meet  10-ppm,  we 
believe  that  the  most  challenged  refiners 
would  be  able  to  avoid  what  could  be 


California  Air  Resources  Board  (GARB)  Initial 
Statement  of  Reasons.  Public  Hearing  to  Consider 
LEV  III,  December  7,  2011. 
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cost-prohibitive  investments,  while  still 
meeting  10  ppm  across  the  fuel  pool.  As 
discussed  in  Section  VII.B.,  we  estimate 
that  allowing  averaging  would  reduce 
nationwide  control  costs  by  nearly  10 
percent,  and  would  still  be  sufficient  to 
enable  vehicles  to  meet  the  proposed 
Tier  3  standards. 

We  also  considered  an  even  lower 
sulfur  standard  of  5  ppm.  Based  upon 
the  results  of  our  test  programs  and 
associated  modeling,  a  sulfur  standard 
of  5  ppm  could  reduce  VOC+NOx 
emissions  from  the  existing  fleet  by  an 
additional  80,000  tons  in  2017. 

However,  we  believe  a  5  ppm 
standard  would  significantly  increase 
both  capital  and  operating  costs.  Such  a 
standard  would  require:  (1)  More  severe 
treatment  of  FCC  gasoline:  (2)  more 
overcapacity  and  storage  for 
reprocessing  of  off-specification 
product:  (3)  treatment  of  additional 
(non-FCC)  gasoline  blendstocks:  (4) 
essentially  all  refineries  to  reduce  sulfur 
to  5  ppm,  thereby  eliminating  much  of 
the  benefit  of  the  ABT  provisions,  and 
(5)  controlling  the  contribution  to 
gasoline  sulfur  from  gasoline  additives, 
transmix,  ethanol  denaturants,  and 
contamination  in  the  distribution 
system. 

In  our  analysis  of  the  10-ppm  average 
standard  and  refineries  that  might 
reduce  sulfur  to  5  ppm  in  order  to 
generate  credits,  we  estimated  that  the 
sulfur  control  costs  to  achieve  5  ppm 
would  be  more  than  50  percent  greater 
than  for  our  proposed  10-ppm  standard. 
This  is  more  than  twice  as  high  on  a  cost 
per  ppm-gallon  basis.  Additionally,  as 
explained  earlier,  a  5  ppm  standard 
would  likely  result  in  the  elimination  of 
the  ability  for  refineries  to  trade  credits. 
Without  a  viable  trading  program  it 
could  become  prohibitively  expensive 
for  the  more  challenged  refineries  to 
comply,  creating  a  financial  hardship 
situation.  Because  the  costs  and  other 
economic  impacts  rise  drajjiatically  aS 
sulfur  is  reduced  below  10  ppm,  we 
believe  that  a  10-ppm  sulfur  standard  is 
the  most  stringent  feasible  standard 
considering  technology  and  cost. 

In  addition  to  lower  average  sulfur 
standards,  we  are  also  considering  lower 
per-gallon  cap  standards,  which  are 
currently  set  under  the  Tier  2  program 
at  80  ppm  sulfur  at  the  refinery  gate  and 
95  ppm  sulfur  downstream.  As 
discussed  in  Section  V.A.3.,  in  addition 
to  proposing  that  these  cap  standards  be 
maintained,  we  are  co-proposing 
lowering  them  to  50  ppm  and  65  ppm 
respectively.  Given  the  stringency  of  the 
10-ppm  average  standard,  we  do  not 
anticipate  that  this  would  have  a 
meaningful  impact  on  either  program 
costs  or  emission  reductions.  However, 


it  would  provide  added  assurance  that 
individual  vehicles  would  not  be 
exposed  to  higher  sulfur  levels  and  the 
resulting  impacts  on  emissions.  Vehicle 
manufacturers  have  expressed  concern 
that  such  exposure  could  impact  not 
only  individual  vehicle  emissions,  but 
also  vehicle  operation,  due  to 
interference  with  sensors  and  feedback 
controls.  To  further  address  concerns  of 
vehicle  manufacturers,  we  are  also 
requesting  comment  on  the  potential 
implementation  of  a  refinery  gate  sulfur 
cap  as  low  as  20  ppm  and  a  down.stream 
sulfur  cap  as  low  as  25  ppm.  This  would 
further  constrain  downstream 
contamination  and  limit  the  temporary 
exposure  of  vehicles  in-use  to  sulfur 
levels  that  would  significantly  degrade 
their  emission  performance. 

X.  Economic  Impact  Analysis 

A.  Introduction 

The  proposed  rule  would  affect  two 
sectors  directly;  Vehicle  manufacturing 
and  petroleum  refining.  For  these  two 
regulated  sectors,  the  economic  impact 
analysis  discusses  the  market  impacts 
from  thaproposed  rule,  the  changes  in 
price  and  quantity  sold.  In  addition, 
although  analysis  of  employment 
impacts  is  not  part  of  a  benefit-cost 
analysis  (except  to  the  extent  that  labor 
costs  contribute  to  costs),  employment 
impacts  of  federal  rules  are  of  particular 
concern  in  the  current  economic  climate 
of  sizeable  unemployment.  The  recently 
issued  Executive  Order  13563, 
“Improving  Regulation  and  Regulatory 
Review”  (January  18,  2011),  states,  “Our 
regulatory  system  must  protect  public 
health,  welfare,  safety,  and  our 
environment  while  promoting  economic 
growth,  innovation,  competitiveness, 
and  job  creation”  (emphasis  added).  For 
this  reason,  we  are  examining  the  effects 
of  this  proposal  on  employment  in  the 
regulated  sectors. 

B.  Vehicle  Sales  Impacts 

This  rule  takes  effect  from  MY  2017- 
2025.  In  the  intervening  years,  it  is 
possible  that  the  assumptions 
underlying  a  quantitative  analysis,  as 
well  as  market  conditions,  might 
change.  For  this  reason,  we  present  a 
qualitative  discussion  of  the  effects  on 
vehicle  sales  of  the  proposed  standards 
at  the  aggregate  market  level.  Vehicle 
manufacturers  are  expected  to  comply 
with  the  proposed  standards  primarily 
through  technological  changes  to 
vehicles.  These  changes  to  vehicle 
design  and  manufacturing  are  expected 
to  increase  manufacturers’  costs  of 
vehicle  production. 

Section  VILA  estimates  the  increase 
in  vehicle  costs  due  to  the  proposed 


standards.  These  costs  ‘differ  across 
years  and  range  from  $71  to  $102  for 
cars,  $93  to  $150  for  trucks  and  $36  to 
$59  for  Class  2b/3  vehicles  (see  Section 
VILA).  These  costs  are  small  relative  to 
the  cost  of  a  vehicle.  In  a  fully 
competitive  industry,  these  costs  would 
be  entirely  passed  through  to 
consumers.  However  in  an  oligopolistic 
industry  such  as  the  automotive  sector, 
these  increases  in  cost  may  not  fully 
pass  through  to  the  purchase  price,  and 
the  consumers  may  face  an  increase  in 
price  that  is  less  than  the  increased 
manufacturers’  costs  of  vehicle 
production.'*^**  We  do  not  quantify  the 
expected  level  of  cost  pass-through  or 
the  ultimate  vehicle  price  increase 
consumers  are  expected  to  face,  apart 
from  noting  that  prices  are  expected  to 
increase  by  an  amount  up  to  the 
increased  manufacturers’  costs. 

This  increase  in  price  is  expected  to 
lower  the  quantity  of  vehicles  sold. 

Given  that  we  expect  that  vehicle  prices 
will  not  change  by  more  than  the  cost 
increase,  we  expect  that  the  decrease  in 
vehicle  sales  will  be  negligible. 

The  effect  of  this  rule  on  the  use  and 
scrappage  of  older  vehicles  would  be 
related  to  its  effects  on  new  vehicle 
prices  and  the  total  sales  of  new 
vehicles.  The  increase  in  price  is  likely 
to  cause  the  “turnover”  of  the  vehicle 
fleet  (i.e.,  the  retirement  of  used 
vehicles  and  their  replacement  by  new 
models)  to  slow  slightly,  thus  reducing 
the  anticipated  effect  of  the  rule  on 
fleet-wide  emissions.  Because  we  do  not 
estimate  the  effect  of  the  rule  on  new 
vehicle  price  changes  nor  do  we  have  a 
good  estimate  of  the  effect  of  new 
vehicle  price  changes  on  vehicle 
turnover,  we  have  not  attempted  to 
estimate  explicitly  the  effects  of  the  rule 
on  scrappage  of  older  vehicles  and  the 
turnover  of  the  vehicle  fleet. 

C.  Impacts  on  Petroleum  Refinery  Sector 
Production 

The  key  change  for  refiners  from  the 
proposed  standards  would  be  more 
stringent  sulfur  requirements.  This 
change  to  fuels  is  expected  to  increase 
manufacturers’  costs  of  gasoline 
production  by  about  0.9  cents  per  gallon 
(see  Section  VII.fi). 

In  a  perfectly  competitive  industry, 
this  cost  would  be  passed  along 


See,  for  instance,  Gron,  A.,  and  Swenson,  D. 
(2000).  Cost  Pass-Through  in  the  U.S.  Automobile 
Market.  Review  of  Economics  and  Statistics  82, 
316-324  0  who  found  significantly  less  than  full- 
cost  pass-through  using  data  from  1984-1994.  Using 
full-cost  pass-through  overstates  costs  and  thus 
contributes  to  lower  vehicle  sales  than  using  a 
lower  estimate.  To  the  extent  that  the  auto  industry 
has  become  more  competitive  over  time,  full-cost 
pass-through  may  be  more  appropriate  than  a  result 
based  on  this  older  study. 
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completely  to  consumers.  In  an 
imperfectly  competitive  industry,  as 
noted  above,  full  cost  pass-through  is 
not  necessary:  Firms  may  choose  to 
reduce  impacts  on  sales  by  not  passing 
along  full  costs.  In  2004,  the  Federal 
Trade  Commission  reported  that 
“concentration  for  most  levels  of  the 
petroleum  industry  has  remained  low  to 
moderate.” Thus  the  assumption  of 
competitive  markets  has  some 
foundation  in  this  industry.  We  do  not 
estimate  the  price  increase  that 
consumers  are  likely  to  face,  though  we 
note  that  it  should  be  positive  and  up 
to  the  increase  in  manufacturers’  costs 
of  gasoline  production. 

The  effect  of  higher  gasoline  prices  on 
gasoline  sales  is  expected  to  be  different 
over  the  short  and  long  term.  In  the  long 
run,  in  response  to  the  increase  in  fuel 
costs,  consumers  can  more  easily 
change  their  driving  habits,  including 
where  they  live  or  what  vehicles  they 
use.  Because  of  this,  we  expect  that 
gasoline  sales  will  decrease  more  in  the 
long  run  compared  to  the  short  run  as 
a  result  of  the  price  increase  due  to  the 
proposed  rule.  However,  because 
manufacturers’  costs  are  expected  to 
increase  less  than  one  cent  per  gallon, 
we  expect  that  the  decrease  in  gasoline 
sales  will  he  negligible  over  all  time 
horizons. 

D.  Employment  Impacts 

This  section  discusses  changes  in 
employment  due  to  the  proposed  rule. 
We  focus  on  the  auto  manufacturing 
sector  and  the  refinery  sector  because 
they  are  directly  regulated,  and  because 
they  are  likely  to  bear  a  substantial 
share  of  changes  in  employment  due  to 
this  proposed  rule.  We  partially 
quantify  impacts  in  the  auto  sector, 
providing  a  mix  of  qualitative  and  ^ 
quantitative  discussion,  following  the 
methods  used  in  the  Final  Rulemaking 
for  2017-2025  Model  Year  Light-Duty 
Vehicle  Greenhouse  Gas  Emissions  and 
Corporate  Average  Fuel  Economy 
Standards. For  the  refinery  sector  we 
provide  a  qualitative  analysis.  We  also 
include  discussion  of  effects  on  the 
motor  vehicle  parts  manufacturing 
sector  because  the  auto  manufacturing 
sector  can  either  produce  parts 
internally  or  buy  them  from  an  external 
supplier,  and  we  do  not  have  estimates 
of  the  likely  breakdown  of  effort 
between  the  two  sectors.  For  the  same 


Federal  Trade  Commission,  Bureau  of 
Economics.  (2004).  The  Petroleum  Industry: 
Mergers,  Structural  Change,  and  Antitrust 
Enforcement.  Retrieved  August  16,  2011  from 
Federal  Trade  Commission  Web  site;  http:// 
www.ftc.gOv/os/2004/08/ 
040813mergersinpetrolberpt.pdf. 
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reasons,  we  discuss  effects  on  producers 
of  equipment  that  refiners  would  use  to 
comply  with  the  proposed  standards. 

when  the  economy  is  at  full 
employment,  an  environmental 
regulation  is  unlikely  to  have  much 
impact  on  net  overall  U.S.  employment: 
instead,  labor  would  primarily  be 
shifted  from  one  sector  to  another. 

These  shifts  in  employment  impose  an 
opportunity  cost  on  society, 
approximated  by  the  wages  of  the 
employees,  as  regulation  diverts 
workers  from  other  activities  in  the 
economy.  In  this  situation,  any  effects 
on  net  employment  are  likely  to  he 
transitory  as  workers  change  jobs  (e.g., 
some  workers  may  need  to  be  retrained 
or  require  time  to  search  for  new  jobs, 
while  shortages  in  some  sectors  or 
regions  could  bid  up  wages  to  attract 
workers). 

On  the  other  hand,  if  a  regulation 
comes  into  effect  during  a  period  of  high 
unemployment,  a  change  in  labor 
demand  due  to  regulation  may  affect  net 
overall  U.S.  employment  because  the 
labor  market  is  not  in  equilibrium. 
Schmalansee  and  Stavins  point  out  that 
net  positive  employment  effects  are 
possible  in  the  near  term  when  the 
economy  is  at  less  than  full  employment 
due  to  the  potential  hiring  of  idle  labor 
resources  by  the  regulated  sector  to  meet 
new  requirements  (e.g.,  to  install  new 
equipment)  and  new  economic  activity 
in  sectors  related  to  the  regulated 
sector.^°^  In  the  longer  run,  the  net 
effect  on  employment  is  more  difficult 
to  predict  and  will  depend  on  the  way 
in  which  the  related  industries  respond 
to  the  regulatory  requirements.  As 
Schmalansee  and  Stavins  note,  it  is 
possible  that  the  magnitude  of  the  effect 
on  employment  could  vary  over  time, 
region,  and  sector,  and  positive  effects 
on  employment  in  some  regions  or 
sectors  could  he  offset  hy  negative 
effects  in  other  regions  or  sectors.  For 
this  reason,  they  urge  caution  in 
reporting  partial  employment  effects 
since  it  can  “paint  an  inaccurate  picture 
of  net  employment  impacts  if  not  placed 
in  the  broader  economic  context.” 

We  follow  the  theoretical  structure 
proposed  in  a  study  by  Morgenstern, 
Pizer,  and  Shih  (2002)  ■'•”2  of  the  impacts 
of  regulation  in  employment  in  the 
regulated  sectors.  In  particular, 
Morgenstern  et  al.  (2002)  identify  three 
separate  ways  that  employment  levels 


Schmalensee,  R.,  4  Stavins,  R.  (2011).  A  Guide 
to  Economic  and  Policy  Analysis  ofEPA 's 
Transport  Rule”  White  paper  commissioned  by 
Excelon  Corporation  (). 

Morgenstern,  R.,  Pizer,  W.,  &  Shih, ).  (2002). 
Jobs  Versus  the  Environment:  An  Industry-Level 
Perspective.  Journal  of  Environmental  Economics 
and  Management  43,  412-436. 


may  change  in  the  regulated  industry  in 
response  to  a  new  or  more  stringent 
regulation. 

■  Demand  effect:  Higher  production 
costs  due  to  the  regulation  will  lead  to 
higher  market  prices;  higher  prices  in 
turn  reduce  demand  for  the  good, 
reducing  the  demand  for  labor  to  make 
that  good.  In  the  authors’  words,  the 
“extent  of  this  effect  depends  on  the 
cost  increase  passed  on  to  consumers  as 
well  as  the  demand  elasticity  of 
industry  output.” 

■  Cost  effect:  As  costs  go  up,  plants 
add  more  capital  and  labor  (holding 
other  factors  constant),  with  potentially 
positive  effects  on  employment;  in  the 
authors’  words,  as  “production  costs 
rise,  more  inputs,  including  labor,  are 
used  to  produce  the  same  amount  of 
output.” 

■  Factor-shift  effect:  Post-regulation 
production  technologies  may  be  more  or 
less  labor-intensive  (i.e.,  more/less  labor 
is  required  per  dollar  of  output).  In  the 
authors’  words,  “environmental 
activities  may  be  more  labor  intensive 
than  conventional  production,” 
meaning  that  “the  amount  of  labor  per 
dollar  of  output  will  rise,”  though  it  is 
also  possible  that  “cleaner  operations 
could  involve  automation  and  less 
employment,  for  example.” 

The  authors  note  that  the  demand 
effect  is  expected  to  have  a  negative 
effect  on  employment,  the  cost  effect  to 
have  a  positive  effect  on  employment, 
and  the  factor-shift  effect  to  have  an 
ambiguous  effect  on  employment. 

Morgenstern  et  al.  (2002)  estimated 
the  effects  on  employment  of  spending 
on  pollution  abatement  for  four  highly 
polluting/regulated  industries  (pulp  and 
paper,  plastics,  steel,  and  petroleum 
refining)  using  data  for  six  years 
between  1979  and  1991.  They 
concluded  that  increased  abatement 
expenditures  generally  have  not  caused 
a  significant  change  in  employment  in 
those  sectors.  More  specifically,  their 
results  showed  that,  on  average  across 
the  industries  studied,  each  additional 
$1  million  (1987$)  spent  on  pollution 
abatement  resulted  in  a  (statistically 
insignificant)  net  increase  of  1.5  jobs.  In 
the  petroleum  refining  industry  in 
particular,  they  found  stati.stically 
significant  and  positive  cost  and  factor 
shift  effects  and  an  insignificant 
demand  effect,  for  a  net  (statistically 
significant)  increase  of  2.17  jobs  per  $1 
million  (1987$). 

1.  Employment  Impacts  in  the  Auto 
Sector 

Following  the  Morgenstern  et  al. 
(2002)  framework,  we  consider  three 
effects  for  the  auto  sector:  The  demand 
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effect,  the  cost  effect,  and  the  factor  shift 
effect. 

a.  The  Demand  Effect 

The  demand  effect  depends  on  the 
effects  of  this  proposal  on  vehicle  sales. 
If  vehicle  sales  decrease,  employment 
associated  with  these  activities  would 
decrease.  As  discussed  in  Section  X.B, 
we  do  not  make  a  quantitative  estimate 
on  the  effect  of  the  proposed  rule  on 
vehicle  sales  hut  we  note  that  the 
decrease  in  vehicle  sales  is  expected  to 
he  negligible.  Thus  we  expect  any 
decrease  in  employment  in  the  auto 
sector  through  the  demand  effect  to  he 
small  as  well. 

b.  The  Cost  Effect 

The  demand  effect,  above,  measures 
the  effect  due  to  new  vehicle  sales  only. 
The  cost  effect  measures  the  impacts 
due  to  the  changes  in  technologies  for 
vehicles  that  would  have  been  sold  in 
the  absence  of  the  rule.  We  estimate  the 
cost  effect  by  multiplying  the  ratio  of 
workers  to  each  $1  million  of 
expenditures  in  the  auto  sector  by  the 
cost  estimates  for  complying  with  the 
rule. 

Some  of  the  costs  of  this  proposal 
would  be  spent  directly  in  the  auto 
manufacturing  sector,  but  it  is  also 
likely  that  some  of  the  costs  would  be 
spent  in  the  auto  parts  manufacturing 
sector.  We  separately  present  the  ratios 
for  both  the  auto  manufacturing  sector 
and  the  auto  parts  manufacturing  sector. 

There  are  several  public  sources  for 
estimates  of  employment  per  $1  million 
expenditures.  The  U.S.  Bureau  of  Labor 
Statistics  (BLS)  provides  its 
Employment  Requirements  Matrix 
(ERM),5°3  which  provides  direct 
estimates  of  the  employment  per  $1 
million  in  sales  of  goods  in  202  sectors. 
The  values  considered  here  are  for 
Motor  Vehicle  Manufacturing  (NAICS 
3361)  and  Motor  Vehicle  Parts 
Manufacturing  (NAICS  3363). 

The  Census  Bureau  provides  both  the 
Annual  Survey  of  Manufactures 
(ASM)  and  the  Economic  Census.  The 


ASM  is  a  subset  of  the  Economic 
Census,  based  on  a  sample  of 
establishments:  though  the  Census  itself 
is  more  complete,  it  is  conducted  only 
every  5  years,  while  the  ASM  is  annual. 
Both  include  more  sectoral  detail  than 
the  BLS  ERM:  For  instance,  while  the 
ERM  includes  the  Motor  Vehicle 
Manufacturing  sector,  the  ASM  and 
Economic  Census  have  detail  at  the  6- 
digit  NAICS  code  level  (e.g.,  light  truck 
and  utility  vehicle  manufacturing). 
While  the  ERM  provides  direct 
estimates  of  employees/$l  million  in 
expenditures,  the  ASM  and  Economic 
Census  separately  provide  number  of 
employees  and  value  of  shipments;  the 
direct  employment  estimates  here  are 
the  ratio  of  those  values.  The  values 
reported  are  for  Motor  Vehicle 
Manufacturing  (NAICS  3361), 
Automobile  and  Light  Duty  Motor 
Vehicle  Manufacturing  (NAICS  33611), 
and  Motor  Vehicle  Parts  Manufacturing 
(NAICS  3363). 

For  the  cost  effect,  we  use  estimates 
from  the  Bureau  of  Labor  Statistics  and 
the  Census  Bureau  of  the  number  of 
workers  per  $1  million  of  expenditures 
in  the  sectors.  The  use  of  these  ratios 
has  both  advantages  and  limitations.  It 
is  often  possible  to  estimate  these  ratios 
for  quite  specific  sectors  of  the 
economy:  For  instance,  it  is  possible  to 
estimate  the  average  number  of  workers 
in  the  light-duty  vehicle  manufacturing 
sector  per  $1  million  spent  in  the  sector, 
rather  than  use  the  ratio  from  another, 
more  aggregated  sector,  such  as  motor 
vehicle  manufacturing.  As  a  result,  it  is 
not  necessary  to  extrapolate 
employment  ratios  from  possibly 
unrelated  sectors.  On  the  other  hand, 
these  estimates  are  averages  for  the 
sectors,  covering  all  the  activities  in 
those  sectors;  they  may  not  be 
representative  of  the  labor  required 
when  expenditures  are  required  on 
specific  activities,  as  the  factor-shift 
effect  indicates.  For  instance,  the  ratio 
for  the  motor  vehicle  manufacturing 
sector  represents  the  ratio  for  all  vehicle 


manufacturing,  not  just  for  emissions 
reductions.  In  addition,  these  estimates 
do  not  include  changes  in  sectors  that 
supply  these  sectors,  such  as  steel  or 
electronics  producers.  They  thus  may 
best  be  viewed  as  the  effects  on 
employment  in  the  specific  sectors  due 
to  the  changes  in  expenditures  in  those 
sectors,  rather  than  as  an  assessment  of 
all  employment  changes  due  to  these 
changes  in  expenditures. 

The  values  used  here  are  adjusted  to 
remove  the  employment  effects  of 
imports  through  use  of  a  ratio  of 
domestic  production  to  domestic  sales 
of  0.667.505  As  discussed  in  the  draft 
RIA,  trends  in  the  BLS  ERM  are  used  to 
estimate  productivity  improvements 
over  time  that  are  used  to  adjust  these 
ratios  over  time. 

Table  X-1  provides  estimates  of  the 
cost  effect  of  this  rule  on  employment. 
Chapter  2.1  of  the  draft  RIA  discusses 
the  vehicle  cost  estimates  developed  for 
this  rule,  discussed  in  Section  VILA, 
presented  in  the  second  column.  The 
maximum  value  for  employment 
impacts  per  $1  million  (before 
adjustments  for  changes  in  productivity, 
after  accounting  for  the  share  of 
domestic  production)  is  1.809  if  all  the 
additional  costs  are  in  the  parts  sector; 
the  minimum  value  is  0.402,  if  all  the 
additional  costs  are  in  the  light-duty 
vehicle  manufacturing  sector.  Increased 
costs  of  vehicles  and  parts  would,  by 
itself,  be  expected  to  increase 
employment  between  2017  and  2025  by 
somewhere  between  a  few  hundred  to  a 
few  thousand  jobs. 

While  we  estimate  employment 
impacts,  measured  in  job-years, 
beginning  with  program 
implementation,  some  of  these 
employment  gains  may  occur  earlier  as 
auto  manufacturers  and  parts  suppliers 
hire  staff  in  anticipation  of  compliance 
with  the  standard.  A  job-year  is  a  way 
to  calculate  the  amount  of  work  needed 
to  complete  a  specific  task.  For  example, 
a  job-year  is  one  year  of  work  for  one 
person. 


Table  X-1— Employment  Effects  Due  to  Increased  Costs  of  Vehicles  and  Parts,  in  Job-Years 


! 

Year 

Costs 

(millions  of  2010$) 

1 

Maximum  employ¬ 
ment  effect 
(if^all  expenditures 
are  in  the  parts 
sector) 

Minimum  employ¬ 
ment  effect 
(if  all  expenditures 
are  in  the  light  duty 
vehicle  mfg  sector) 

2016  . : . 

$23 

0 

i  0 

2017  . 

709 

+  900 

1  +200 

2018  . . . 

1,340 

1  +1 ,700 

!  +400 

503  Bureau  of  Labor  Statistics.  Employment 
Requirements  Matrix,  http://www.bls.gov/emp/ 
ep_data_emp_requirements.htm. 


50-*  U.S.  Census  Bureau.  Annual  Survey  of 
Manufactures,  http://www.census.gov/ 
manufacturing/asm/ index.html. 

505  To  estimate  the  proportion  of  domestic 
production  affected  by  the  change  in  sales,  we  use 


data  from  Ward’s  Automotive  Group  for  total  car 
and  truck  production  in  the  U.S.  compared  to  total 
car  and  truck  sales  in  the  U.S.  For  the  period  2001- 
2010.  the  proportion  is  66.7  percent. 
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Table  X-1— Employment  Effects  Due  to  Increased  Costs  of  Vehicles  and  Parts,  in  Job-Years— Continued 


1 

i 

1 

Year  j 

1 

Costs  : 

(millions  of  2010$)  i 

Maximum  employ¬ 
ment  effect 
(if  all  expenditures  ' 
are  in  the  parts  i 
sector)  ! 

Minimum  employ¬ 
ment  effect 
(if  all  expenditures 
are  in  the  light  duty 
vehicle  mfg  sector) 

2019  . . . 

1,440  i 

+1,800 

+400 

2020  . 

1,600 

+1 ,900 

+400 

2021  . 

1,730 

+2,000 

i  +400 

2022  . 

1 ,900 

+2,100 

1  +400 

2023  . 

1,920 

1  +2,000 

+400 

2024  . 

2,040 

!  +2,100 

!  +400 

2025  . 

2,130 

]  +2,100 

1  +400 

c.  The  Factor  Shift  Effect 

The  factor  shift  effect  looks  at  the 
changes  in  labor  intensity  associated 
with  a  regulation.  As  noted  above,  the 
estimates  of  the  cost  effect  assume 
constant  labor  per  $1  million  in 
expenditures,  though  the  new 
technologies  may  be  either  more  or  less 
labor-intensive  than  the  existing  ones. 
We  have  no  evidence  on  the  factor  shift 
effect  for  the  compliance  technologies 
and  therefore  do  not  quantify  it.  An 
estimate  of  the  factor  shift  effect  would 
either  increase  or  decrease  the  estimate 
used  for  the  cost  effect. 

d.  Summary  of  Employment  Effects  in 
the  Auto  Sector 

The  overall  effect  of  the  proposed  rule 
on  auto  sector  employment  depends  on 
the  relative  magnitude  of  the  cost  effect, 
the  demand  effect  and  the  factor  shift 
effect.  Because  we  do  not  have 
quantitative  estimates  of  the  demand 
and  factor  shift  effects  we  cannot  reach 
a  quantitative  estimate  of  the  overall 
employment  effects  of  the  proposed  rule 
on  auto  sector  employment  or  even 
whether  the  total  effect  would  be 
positive  or  negative.  However,  given 
that  the  expected  increase  in  production 
costs  to  the  auto  manufacturers  is 
relatively  small,  we  expect  that  the 
magnitudes  of  all  these  effects  will  be 
small  as  well.  Additionally,  the  cost  and 
demand  effects  are  expected  to  work  in 
opposite  directions.  Thus  while  we  do 
not  have  an  estimate  of  the  direction  of 
the  overall  effect  of  the  proposed  rule  on 
auto  sector  employment,  we  expect  it 
will  be  imperceptible. 

Additionally,  the  proposed  rule  is  not 
expected  to  provide  incentives  for 
manufacturers  to  shift  employment 
between  domestic  and  foreign 
production.  This  is  because  the 
increased  standards  of  the  proposed  rule 
would  apply  to  vehicles  sold  in  the  U.S. 
regardless  of  where  they  are  produced. 

If  foreign  manufacturers  already  have 
increased  expertise  in  satisfying  the 
requirements  of  the  proposal,  there  may 
be  some  initial  incentive  for  foreign 


production,  but  the  opportunity  for  the 
U.S.  to  sell  in  other  markets  might 
increase.  To  the  extent  that  the 
requirements  of  this  proposal  might  lead 
to  installation  and  u.se  of  technologies 
that  other  countries  may  seek  now  or  in 
the  future,  developing  this  capacity  for 
domestic  production  now  may  provide 
some  additional  ability  to  serve  those 
markets.  This  potential  benefit  would 
not  apply  if  other  countries  are  not 
likely  to  have.similar  standards. 

2.  Refinery  Employment  Impacts 

The  Morgenstern  et  al.  (2002) 
framework  of  demand  effects,  cost 
effects  and  factor  shift  effects  can  also 
be  applied  to  the  impact  of  the  proposed 
rule  on  employment  in  the  refinery 
sector.  Here  we  use  a  fully  qualitative 
approach.  A  qualitative  discussion 
allows  for  a  wider  incorporation  of 
additional  considerations,  such  as 
timing  of  impacts  and  the  effects  of  the 
rule  on  imports  and  exports.  Because 
the  discussion  is  qualitative,  we  do  not 
sum  the  net  effects  on  employment.  The 
demand  effect  on  refining  sector 
employment  is  expected  to  be  negative. 
The  discussion  in  Section  X.C  above 
suggested  that  the  proposed  rule  would 
cause  a  small  decrease  in  the  quantity 
of  gasoline  demanded  due  to  higher 
production  costs  being  passed  through 
to  consumers.  This  slightly  reduced 
level  of  sales  would  likely  have  a 
negative  impact  on  employment  in  the 
refining  sector.  While  we  do  not 
quantify  the  level  of  job  losses  that 
could  be  expected  here,  recall  that  the 
quantity  of  gasoline  sold  as  a  result  of 
the  standards  proposed  here  is  expected 
to  decrease  by  only  a  very  small  amount 
over  any  time  horizon. 

The  cost  effect  of  the  proposed  rule  on 
employment  in  the  refining  sector  is 
expected  to  be  positive  as  usual  in  the 
Morgenstern  et  al.  (2002)  framework.  In 
order  to  satisfy  the  requirements  of  the 
proposed  rule,  firms  in  the  refining 
industry  are  expected  to  need  to 
perform  additional  work  that  will 
require  hiring  more  employees. 


especially  perhaps  in  the  short  run. 
Section  V.A.2.C  discusses  the  expected 
employment  needed  to  reduce  the  sulfur 
content  of  fuels;  as  noted  there,  to  meet 
the  proposed  Tier  3  sulfur  standards, 
refiners  are  expected  to  invest  $2.2 
billion  between  2014  and  2019  and 
utilize  approximately  1,000  front-end 
design  and  engineering  jobs  and  6,000 
construction  jobs.  As  the  petroleum 
sector  employed  approximately  65,000 
workers  in  2009,  this  temporary 
increase  in  employment  would  be 
comparable  to  an  increase  of  over  10 
percent  when  compared  to  2009  levels. 

As  with  our  analysis  of  the  vehicle 
manufacturing  sector,  we  do  not  have 
information  on  the  direction  the  factor 
shift  effect  might  take.  It  is  unclear 
whether  the  refining  industry  would 
become  more  or  less  capital  intensive  as 
a  result  of  the  proposed  rule.  Thus  the 
direction  of  the  factor  shift  effect  is 
ambiguous. 

This  rule  is  not  expected  to  provide 
incentives  to  shift  employment  between 
domestic  and  foreign  production.  First, 
the  proposed  standards  would  apply  to 
gasoline  sold  in  the  U.S.  regardless  of 
where  it  has  been  produced.  U.S. 
gasoline  demand  is  projected  to 
continue  to  decline  for  the  foreseeable 
future  in  response  to  higher  gasoline 
prices,  more  stringent  vehicle  and 
engine  greenhouse  gas  and  fuel 
economy  standards  as  well  as  increased 
use  of  renewable  fuels.  As  a  result,  this 
analysis  of  incentives  to  shift 
employment  between  domestic  and 
foreign  production  focuses  on 
investments  for  existing  capacity 
instead  of  expanding  capacity.^®*^  In  this 
case,  what  is  relevant  is  whether  the 
necessary  modifications  to  comply  with 
Tier  3  would  be  significantly  cheaper 
overseas  than  in  the  U.S. 

The  main  impacts  on  capital  and 
operating  costs  to  comply  with  Tier  3 

5'*®  While  refinery  capacity  has  been  increasing 
around  the  world  in  recent  years,  it  has  been 
designed  primarily  to  supply  foreign  markets  other 
than  the  U.S.  (e.g..  increasing  demand  in  China  and 
India). 
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associated  with  adding  hydrotreating 
capacity  are  likely  to  be  similar  overseas 
as  in  the  U.S.  This  is  particularly  true 
when  analyzing  likely  sources  of  U.S. 
imports.  The  majority  of  gasoline 
imported  to  the  U.S.  today  comes  into 
the  East  Coast  and  is  sourced  out  of 
either  Europe  or  refineries  in  Canada  or 
the  Caribbean  that  exist  almost  solely  to 
supply  the  U.S.  market.  These  Canadian 
and  Caribbean  refineries,  by  virtue  of 
their  focus  on  the  U.S.  market,  are  very 
similar  to  U.S.  based  refineries  and 
would  be  expected  to  have  to  incur 
similar  capital  and  operating  costs  as 
their  U.S.  based  competitors  meeting  the 
10  ppm  standard.  Furthermore,  the 
European  refineries  are  already 
producing  gasoline  to  a  10  ppm  sulfur 
cap  for  Europe.  To  the  extent  they  have 
refinery  streams  that  are  more  difficult 
to  hydrotreat,  the  U.S.  market  currently 
serves  as  an  outlet  for  their  higher  sulfur 
gasoline  streams.  As  a  result,  they  may 
incur  capital  and  operating  costs  on  a 
per  gallon  basis  at  least  as  high  as  for 
their  U.S.  based  competitors  for  these 
remaining  higher  sulfur  gasoline 
streams.  Alternatively,  they  may  instead 
choose  to  find  markets  outside  the  U.S., 
opening  the  way  for  increased  U.S. 
based  refinery  demand. 

Finally,  despite  refining  industry 
projections  that  previously  imposed 
diesel  rules  would  lead  to  greater  U.S. 
reliance  on  imports  through  major 
negative  impacts  on  domestic  refining, 
the  reverse  has  actually  occurred.  Over 
the  last  8  years,  imports  of  gasoline  and 
diesel  fuel  have  continued  to  be  the 
marginal  supply,  and  have  even 
dropped  precipitously  so  that  the  U.S.  is 
now  a  net  exporter  of  diesel  fuel  and  is 
importing  half  the  gasoline  that  it  did  at 
its  peak  in  2006.  With  the  projected 
decline  in  future  gasoline  demand  in  the 
U.S.  as  vehicle  fuel  efficiency  improves, 
gasoline  imports  are  expected  to 
continue  to  decline. 

Thus  it  is  expected  that  for  the 
refining  sector,  the  demand  effect  would 
lower  employment,  the  cost  effect 
would  raise  employment,  and  the  factor 
shift  effect  would  have  an  ambiguous 
effect  on  employment.  As  a  whole  then, 
it  is  not  evident  whether  the  proposed 
rule  would  increase  or  decrease 
employment  in  the  refining  sector. 
However,  given  the  small  anticipated 
reduction  in  quantity  sold,  it  appears 
that  the  rule  would  not  have  major 
employment  consequences  for  this 
sector. 

The  petroleum  industry  is  one  of  the 
four  industries  studied  by  Morgenstern 
et  al.  (2002)  when  they  look  at  the  effect 
of  environmental  expenditures  on 
employment.  They  found  a  small  but 
statistically  significant  increase  in 


employment  in  this  sector  (2.17  jobs  per 
million  dollars  of  expenditures,  using 
1987$).  Using  this  factor  (adjusted  to 
2010$),  the  estimated  sulfur  fuel  control 
costs  in  2017  of  $1,289  million  would 
imply  an  increase  of  approximately 
1,600  jobs  in  the  refinery  sector.  We 
note  that  the  regulations  that  this 
estimate  is  derived  from  are  not  directly 
comparable  to  the  current  proposed 
rule;  it  is  based  on  the  costs  of 
reductions  in  refinery  emissions  instead 
of  changing  fuel  properties,  and 
therefore  may  not  be  applicable  for  the 
standards  proposed  here. 

Section  5.3  of  the  draft  RIA  contains 
some  historical  discussion  regarding  the 
impact  on  refineries  and  refining 
capacity  of  earlier  rules  which  resulted 
in  higher  costs  for  refiners.  Over  the 
period  2003-2011,  when  a  number  of 
rules  were  being  implemented,  El  A  data 
show  a  net  of  two  net  refinery  closures 
on  its  Web  site.  Meanwhile,  over  this 
same  period  the  average  size  of  U.S. 
refineries  increased  from  113,000 
barrels  per  day  to  123,000  barrels  per 
day,  and  total  U.S.  refining-capacity 
increased  by  six  percent.  Thus, 
historically  during  a  time  when  rules 
with  much  larger  expected  impacts  were 
being  implemented  (the  2003  ultra-low 
sulfur  nonroad  diesel  proposal  alone 
was  expected  to  have  a  cost  impact  on 
refineries  more  than  five  times  greater 
than  the  current  proposed  rule),  U.S. 
refining  capacity  increased  even  as  the 
number  of  U.S.  refineries  slightly  fell. 
While  closing  refineries  has  a  negative 
effect  on  industry  employment,  it  is 
likely  that  the  increased  refining 
capacity  at  many  of  the  remaining 
plants  had  a  positive  effect  on  industry 
employment. 

The  proposed  rule  is  also  likely  to 
have  a  positive  impact  on  employment 
among  producers  of  equipment  that 
refiners  will  use  to  comply  with  the 
standards.  Section  V.A.2.C  notes  that 
some  refiners  are  expected  to  need  to 
revamp  their  current  treatment  units, 
and  others  will  need  to  add  additional 
treatment  units.  Producers  of  this 
equipment  would  be  expected  to  hire 
additional  labor  to  meet  this  increased 
demand-  We  also  note  that  the 
employment  effects  may  be  different  in 
the  itnmediate  implementation  phase 
than  in  the  ongoing  compliance  phase. 

It  is  expected  that  the  employment 
increases  through  the  cost  effect  from 
revamping  old  equipment  and  installing 
additional  equipment  should  occur  in 
the  near  term,  when  current 
unemployment  levels  are  high,  and  the 
opportunity  cost  of  workers  is  relatively 
low.  Meanwhile,  the  employment 
decreases  in  the  refining  sector  from  the 
demand  effect  would  not  start  until 


2017,  when  compliance  would  be 
required,  and  when  unemployment  is 
expected  to  be  reduced;  in  a  time  of  full 
employment,  any  changes  in 
employment  levels  in  the  regulated 
sector  are  mostly  expected  to  be  offset 
by  changes  in  employment  in  other 
sectors. 

XI.  Public  Participation 

We  request  comment  on  all  aspects  of 
this  proposal.  This  section  describes 
how  you  can  participate  in  this  process. 

A.  bow  do  I  submit  comments? 

Public  comments  on  this  proposal 
must  be  received  on  or  before  June  13, 
2013.  If  you  have  an  interest  in  the 
proposed  program  described  in  this 
document,  we  encourage  you  to 
comment  on  any  aspect  of  this 
rulemaking.  We  also  request  comment 
on  specific  topics  identified  throughout 
this  proposal. 

Your  comments  will  be  most  useful  if 
you  include  appropriate  and  detailed 
supporting  rationale,  data,  and  analysis. 
Commenters  are  especially  encouraged 
to  provide  specific  suggestions  for  any 
changes  to  any  aspect  of  the  regulations 
that  they  believe  need  to  be  modified  or 
improved.  You  should  send  all 
comments,  except  those  containing 
proprietary  information,  to  our  Air 
Docket  (see  ADDRESSES  in  the  first  part 
of  this  proposal)  before  thq  end  of  the 
comment  period. 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  “late.”  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  wish  to  submit 
Confidential  Business  Information  (CBI) 
or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  Section  XI.  B. 

B.  How  should  I  submit  CBI  to  the 
agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  the  electronic  public  docket, 
www.regulations.gov,  or  by  email.  Send 
or  deliver  information  identified  as  CBI 
only  to  the  following  address: 

U.S.  Environmental  Protection 
Agency,  Assessment  and  Standards 
Division,  2000  Traverwood  Drive,  Ann 
Arbor,  MI,  48105,  Attention  Docket  ID 
EPA-HQ-  OAR-2011-0135.  You  may 
claim  information  that  you  submit  to 
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EPA  as  CBI  by  marking  any  part  or  all 
of  that  information  as  CBI  (if  you  submit 
CBI  on  disk  or  CD-ROM,  mark  the 
outside  of  the  disk  or  CD-ROM  as  CBI 
and  then  identify  electronically  within 
the  disk  or  CD-ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comments  that  include  any 
information  claimed  as  CBI,  a  copy  of 
the  comments  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  without 
prior  notice.  If  you  have  any  questions 
about  CBI  or  the  procedures  for  claiming 
CBI,  please  consult  the  person  identified 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

C.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
used. 

•  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

•  •  If  you  estimate  potential  burden  or 

costs,  explain  how  you  arrived  at  your 
estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternatives. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

•  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

D.  Will  there  be  a  public  hearing? 

Public  hearings  for  this  proposal  were 
held  on  April  2^,  2013  and  April  29, 
2013;  EPA  has  announced  more 
information  regarding  the  public 
hearing  locations  in  a  supplemental 
Federal  Register  Notice. 


XII.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

Under  section  3(f)(1)  of  Executive 
Order  12866  (58  FR  51735,  October  4, 
1993),  this  action  is  an  “economically 
significant  regulatory  action”  because  it 
is  likely  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
Accordingly,  EPA  submitted  this  action 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  Executive 
Orders  12866  and  13563  (76  FR  3821, 
January  21,  2011)  and  any  changes  made 
in  response  to  OMB  recommendations 
have  been  documented  in  the  docket  for 
this  action. 

In  addition,  EPA  prepared  an  analysis 
of  the  potential  costs  and  benefits 
associated  with  this  action.  This 
analysis  is  contained  in  Sections  VII  and 
VIII  of  this  preamble  and  in  Chapter  8 
of  the  draft  RIA.  A  copy  of  the  analysis 
is  available  in  the  docket  for  this  action. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
documents  prepared  by  EPA  have  been 
assigned  EPA  ICR  number  0783.63  for 
the  vehicles  provisions  and  EPA  ICR 
2482.01  and  ICR  2459.01  for  the  fuels 
provisions. 

This  proposed  rule  also  contains 
reporting  and  recordkeeping 
requirements  for  refiners  and  importers 
of  motor  vehicle  gasoline,  producers  of 
gasoline  additives,  and  producers  of 
denatured  fuel  ethanol  and  other 
oxygenates.  The  proposed 
recordkeeping  and  reporting 
requirements  for  refiners  and  importers 
of  motor  vehicle  gasoline  are  the  same 
requirements  that  exist  under  the  Tier  2 
sulfur  program. ’“7  The  recordkeeping 
and  Product  Transfer  Document  (PTD) 
requirements  for  gasoline  additive 
producers  and  PTD  retention 
requirements  for  downstream  parties 
under  the  proposed  Tier  3  program  are 
new  but  should  be  minimal  since  we 
expect  that  they  are  already  followed  as 
part  of  normal  business  practices. 
Finally,  there  are  new  recordkeeping 
and  PTD  requirements  for  producers  of 
denatured  fuel  ethanol  under  the 
proposed  Tier  3  program.  EPA  estimates 


FR  6698.  February  10,  2000;  OMB  Control 
Number:  2060-0437;  EPA  ICR  1907.05. 


the  total  number  of  respondents  to  be 
2,675,  the  total  burden  hours  to  be 
84,000  and  the  total  cost  to  respondents 
to  be  $6,300,000. 

This  proposed  rule  also  contains 
reporting  and  recordkeeping 
requirements  for  refiners  and  importers 
of  motor  vehicle  gasoline.  The 
recordkeeping  and  reporting 
requirements  for  these  entities  under  the 
proposed  Tier  3  program  are  the  same 
requirements  that  exist  under  the  Tier  2 
sulfur  program. The  recordkeeping 
and  Product  Transfer  Document  (PTD) 
requirements  for  gasoline  additive 
producers  and  PTD  requirements  for 
downstream  parties  under  the  proposed 
Tier  3  program  are  new  but  should  be 
minimal  since  we  expect  that  they  are 
already  followed  as  part  of  normal 
business  practices.  Finally,  there  are 
new  recordkeeping  and  PTD 
requirements  for  producers  of  denatured 
fuel  ethanol  under  the  proposed  Tier  3 
program.  EPA  estimates  the  total 
number  of  respondents  to  be  1,500,  the 
total  burden  hours  to  be  76,743  and  the 
total  cost  to  respondents  to  be 
$5,908,504. 

Finally,  this  proposed  rule  also 
contains  provisions  for  qualifications  of 
laboratories  on  test  methods.  We  have 
proposed  recordkeeping  and  reporting 
requirements  that  would  apply  to  fuel 
testing  laboratories.  The  collected  data 
will  permit  EPA  to:  (1)  Qualify 
laboratories  to  use  test  methods  based 
upon  accuracy  and  precision  criteria 
supported  by  industry;  and  (2)  Ensure 
that  various  fuels  meet  the  standards 
required  under  the  regulations  at  40 
CFR  part  80  and  that  the  associated 
benefits  to  human  health  and  the 
environment  are  realized.  We  estimate-%. 
that  750  laboratories  may  be  subject  to 
the  proposed  information  collection. 

This  estimate  is  based  upon  our 
experience  with  qualification  of 
laboratories  under  the  existing  diesel 
sulfur  program.  We  estimate  an  annual 
reporting  burden  of  95  hours  per 
respondent  and  an  annual 
recordkeeping  burden  of  104  hours, 
yielding  a  total  of  199  hours.  P’or  those 
laboratories  that  elect  to  be  reference 
installations,  the  annual  reporting 
burden  would  be  95  hours  and  the 
annual  recordkeeping  burden  would  be 
128  hours. 

Supporting  statements  for  all  3  ICRs 
can  be  found  in  Docket  ID  number  EPA- 
HQ-OAR-2011-0135. 

Burden  is  defined  at  5  CFR  1320.3(b).  , 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
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displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA’s  regulations  in  40  CFR  are  listed 
in  40  CFR  part  9. 

To  comment  on  the  Agency’s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  EPA  has  established 
a  public  docket  for  this  rule,  which 
includes  these  ICR  numbers,  under 
Docket  ID  number  EPA-HQ-OAR- 
2011-0135.  See  the  ADDRESSES  section 
at  the  beginning  of  this  notice  for  where 
to  submit  comments  to  EPA.  Send 
comments  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
Attention:  Desk  Office  for  EPA.  Since 
OMB  is  required  to  make  a  decision 


concerning  the  ICR  between  30  and  00 
days  after  May  21,  2013,  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  June  20, 
2013.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

1.  Overview 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Snlall  entities 


include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today’s  rule  on  small  entities,  .small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (SBA)  regulations  at  13 
CFR  121.201  (see  table  below);  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterpri.se  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

The  following  table  provides  an 
overview  of  the  primary  SBA  small 
business  categories  potentially  affected 
by  this  regulation: 


Industry 

NAICS“  Code  (2007) 

Defined  as  small  entity  by  SBA  if 
less  than  or  equal  to: 

Gasoline  fuel  refiners  and  importers . 

Ethanol  producers  . 

Gasoline  additive  manufacturers . . 

324110  . 

325193  . 

325199  . 

1 ,500  employees. 

1 ,000  employees. 

1 ,000  employees. 

500  employees. 

100  employees. 

1 ,500  employees. 

100  employees. 

$25.5  million  (annual  receipts). 

1 ,000  employees. 

$7  million  (annual  receipts). 

1 ,000  employees. 

750  employees. 

Transmix  processors  . 

Petroleum  bulk  stations  and  terminals . . 

Other  warehousing  and  storage — bulk  petroleum  storage  . 

Light-duty  vehicle  and  light-duty  truck  manufacturers  . 

Independent  commercial  importers . 

Alternative  fuel  converters . 

325998  . 

424690  . 

Varied . 

424710  . 

493190  . 

336111,  336112  . 

811111,  811112,  811198- . 

335312  . 

336312  . 

336322  . . 

336399  . 

On-highway  heavy-duty  engine  &  vehicle  (>8,500  lbs  GVWR)  manu¬ 
facturers.  ' 

811198  . 

333618  . 

336120  . 

$7  million  (annual  receipts). 

1 ,000  employees. 

336211  . 

336312  . 

750  employees. 

Jlote: 

“North  American  Industrial  Classification  System. 


2.  Background 

EPA’s  Tier  2  Vehicle  and  Gasoline 
Sulfur  Program,  which  was  finalized  in 
February  2000,  took  a  systems-based 
approach  to  motor  vehicle  pollution  by 
setting  standard^  for  both  passenger 
vehicles  and  their  fuel  (gasoline).  The 
program  set  stricter  tailpipe  and 
evaporative  emissions  standards  for 
criteria  pollutants  from  vehicles 
beginning  with  model  year  (MY)  2004 
and  phasing  in  through  2009.  The 
program  also  lowered  the  sulfur  content 
of  gasoline,  to  a  30-ppm  refinery 
average,  80-ppm  per-gallon  cap,  and  95- 
ppm  downstream  cap;  beginning  in 
2004  and  phasing  in  through  2008.  The 
potential  to  extend  the  phase-in  for 
small  refiners  and  approved  Gasoline 
Phase-In  Area  (CPA)  refiners  through 
the  end  of  2010  was  provided  in  the 


Highway  Diesel  Rule  '’”^  in  exchange  for 
early  compliance  with  the  diesel 
program.  Similar  to  the  Tier  2  rule,  the 
Tier  3  rule  being  proposed  today  is  a 
comprehensive,  systems-based  approach 
to  address  the  impact  of  light-duty 
vehicles  and  certain  heavy-duty 
vehicles  on  air  quality  and  health. 

Pursuant  to  section  603  of  the  RFA, 
EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRf’A)  that  examines 
the  impact  of  the  proposed  rule  on  small 
entities  along  with  regulatory 
alternatives  that  could  reduce  that 
impact.  The  IRFA  is  available  for  review 
in  the  rulemaking  docket  (in  Chapter  10 
of  the  draft  RIA)  and  is  summarized 
below. 

As  required  by  section  609(b)  of  the 
RFA,  as  amended  by  SBREFA,  EPA  also 


5'>»66  FR  5136  (January  18,  2001). 


conducted  outreach  to  small  entities 
and  convened  a  Small  Business 
Advocacy  Review  Panel  to  obtain  advice 
and  recommendations  of  representatives 
of  the  small  entities  that  potentially 
would  be  subject  to  the  rule’s 
requirements. 

Consistent  with  the  RFA/SBREFA 
requirements,  the  Panel  evaluated  the 
assembled  materials  and  small-entity 
conynents  on  issues  related  to  elements 
of  the  IRFA.  A  copy  of  the  Panel  Report 
is  included  in  the  docket  for  this 
proposed  rule,  and  a  summary  of  the 
Panel  process,  and  subsequent  Panel 
recommendations,  is  summarized 
below. 

3.  Reason  for  Today’s  Proposed  Rule 

This  rule  proposes  to  establish  more 
stringent  vehicle  emissions  .standards 
and  reduce  the  sulfur  content  of 
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gasoline  beginning  in  2017,  as  part  of  a 
systems  approach  in  addressing  the 
impacts  of  motor  vehicles  and  fuels  on 
air  quality  and  public  hfjalth.  The 
proposed  gasoline  sulfur  standard 
would  make  emission  control  systems 
more  effective  and  enable  more 
stringent  vehicle  emi.ssions  standards, 
and  the  propo.sed  vehicle  standards 
would  reduce  vehicle  tailpipe  and 
evaporative  emissions.  This  would 
result  in  significant  reductions  in 
pollutants  such  as  ozone,  particulate 
matter,  and  air  toxics.  F’or  a  more 
detailed  discussion  of  the  reasoning  for 
today’s  proposed  rule,  plea.se  see 
Sections  II  and  111  of  this  preamble.  The 
proposed  vehicle  and  fuel  programs  are 
further  discu.s.sed  in  Segtions  IV  and  V, 
respectively. 

4.  Legal  Basis  for  Agency  Action 

The  Clean  Air  Act  (CAA)  authorizes 
EPA  to  establish  emissions  standards  for 
motor  vehicles  to  addre.ss  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  EPA 
also  has  authority  to  establish  fuel 
controls  to  address  such  air  pollution. 
The  authority  for  the  proposed  vehicle 
emission  standards  comes  from  CAA 
section  202(a),  Section  202(k)  provides 
EPA  with  authority  to  issue  and  revise 
regulations  applicable  to  evaporative 
emissions  of  hydrocarbons  from 
ga.soline-fueled  motor  vehicles,  and 
section  206(d)  authorizes  EPA  to 
e.stahlish  methods  and  procedures  for 
testing  whether  a  motor  vehicle  or 
motor  vehicle  engine  conforms  with 
section  202  requirements.  The  authority 
for  the  proposed  fuel  standards  comes 
from  .section  211(c). 

For  more  detailed  information  on  our  , 
legal  authority  for  today’s  proposal, 
please  see  Sections  II. A  and  V.G  of  this 
preamble. 

5.  Summary  of  Potentially  Affected 
Small  Entities 

The  table  above  lists  industries/ 
sectors  potentially  affected  by  the 
proposed  rule.  For  businesses 
potentially  impacted  by  the  Tier  3 
vehicle  standards,  this  includes  vehicle 
manufacturers,  alternative  fuel 
converters,  and  independent 
commercial  importers.  For  hu.sine.s.ses 
potentially  impacted  by  the  Tier  3  fuel 
standards,  this  includes  gasoline 
refiners  and  importers,  distributors,  fuel 
additive  manufacturers,  transmix 
producers,  and  ethanol  producers. 

EPA  used  a  variety  of  sources  to 
identify  which  entities  are  appropriately 
considered  “.small.”  EPA  used  the 
criteria  for  small  entities  developed  hy 
the  Small  Bu.sine.ss  Administration 
under  the  North  American  Industry 


Classification  Sy.stem  (NAICS)  as  a 
guide.  Information  about  these  entities 
comes  from  sources  inchuling  the 
Energy  Information  Administration 
(EIA)  within  the  U.S.  Department  of 
Energy,  oil  industry  literature,  EPA’s 
certification  data,  and  previous 
rulemakings  that  have  affected  these 
indu.stries.  EPA  then  found  employment 
information  for  these  companies  using 
the  business  information  databa.se 
Hoover’s  Online  (a  subsidiary  of  Dun 
and  Bradstreet).  These  entities  fall 
under  the  categories  li.sted  in  the  table. 

To  gauge  the  impact  of  the  propo.sed 
.standards  on  small  businesses,  EPA 
employed  a  cost-to-sales  ratio  test  to 
estimate  the  number  of  small  businesses 
that  would  he  impacted  by  less  than  one 
percent,  between  t)ne  and  three  percent, 
and  above  three  percent.  Overall,  EPA 
projects  that  13  small  husines.ses  will  he 
impacted  by  less  than  one  percent,  13 
small  husines.ses  will  be  impacted  by 
one  to  three  percent,  and  5  small 
hu.sine.s.ses  will  be  impacted  hy  more 
than  three  percent.  A  more  detailed 
de.scription  of  the  inputs  used  for  each 
affected  industry  sector  and  the 
methodology  used  to  develop  the 
estimated  impact  on  small  businesses  in 
each  industry  .sector  is  included  in  the 
IRFA  as  presented  in  Chapter  10  of  the 
draft  RIA  for  this  rulemaking. 

6.  Potential  Reporting,  Recordkeeping, 
and  Compliance 

For  any  emission  control  program, 

EPA  must  have  assurances  that  the 
regulated  products  will  meet  the 
standards.  The  program  that  EPA  is 
considering  for  manufacturers  subject  to 
this  proposal  will  include  testing, 
reporting,  and  record  keeping 
requirements  for  manufacturers  of 
vehicles  covered  by  the  propo.sed  Tier  3 
regulations.  Testing  requirements  for 
these  manufacturers  could  include 
certification  emission  (including 
deterioration  factor)  testing,  in-use 
testing,  and  production  line  testing. 
Reporting  requirements  would  likely 
include  emi.ssion  test  data  and  technical 
data  on  the  vehicles.  Manufacturers 
would  have  to  keep  records  of  this 
information. 

For  any  fuel  control  program,  EPA 
must  have  a.s.surance  that  fuel  produced, 
distributed,  sold  and  u.sed  meets  the 
applicable  .standard.  EPA  expects  that 
the  recordkeeping,  reporting,  and 
compliance  provisions  of  the  proposed 
rule  would  be  fairly  consistent  with 
those  in  place  today  for  other  fuel 
programs.  Further',  we  expect  to  u.se 
existing  registration  and  reporting 
systems  that  parties  in  the  fuel 
production  and  distrihution  industry  are 
already  familiar  with. 


7.  Related  Federal  Rules 

The  primary  federal  rules  that  are 
related  to  the  proposed  Tier  3  rule 
under  consideration  are:  The  Tier  2 
Vehicle/Casoline  Sulfur  rulemaking  (B.'i 
FR  6698,  February  10,  2000),  the  2017 
Light-duty  Creenhouse  Cas  (CHC)  rule 
(77  FR  62623),  and  the  Petroleum 
Refinery  Sector  Risk  and  Technology 
Review  and  New  Source  Performance 
Standards  rule  (RTR/NSPS;  77  FR 
410.51). 

The  2017  LD  CHC  rule  is  a 
coordinated  effort  hy  EPA  and  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  taking  steps  to 
enable  the  production  of  a  new 
generation  of  clean  vehicles,  through 
reduced  CHC  emissions  and  improved 
fuel  efficiency  from  on-road  vcdiicles 
and  engines. 

The  rules  to  address  Petroleum 
Refinery  Sef;tor  Risk  and  'I’echnology 
Review  (RTR)  and  New  Source 
Performance  Standards  (NSPS)  focus  on 
developing  updated  emissions 
standards  for  petroleum  refineries  for 
multiple  pollutants,  including  CHCs. 

The  rules  are  ha.sed  on  results  of  the 
RTR  analyses  for  both  Maximum 
Achievable  Control  Technology 
standards  (MACT  1  and  2).  The 
technology  review  would  he  conducted 
to  identify  any  new  j)ractices,  processes, 
or  control  technologies  for  the  industry 
and  cost-effective  emission  control 
options.  EPA  is  developing  uniform 
standards  for  some  emission  sources  in 
the  petroleum  refining  sector  that  may 
serve  as  the  basis  for  these  technology 
reviews.  The  rules  al.so  review  the 
standards  and  rule  provisions  to 
determine  whether  other  changes  may 
be  needed  during  periods  of  start-up, 
shutdown,  and  malfunction  to  ensure 
the  standards  are  consistent  with  recent 
court  opinions  and  other  CAA 
programs.  With  regard  to  NSPS,  the 
rules  address  remaining  NSPS  i.ssues 
under  reconsideration  from  the 
promulgation  of  existing  NSPS  and 
other  NSPS  rules  affecting  the  refining 
sector,  and  include  the  regulation  of 
CHCs  and  the  development  of  emission 
guidelines  for  existing  .sources. 

8.  Summary  of  SBREFA  Panel  Proce.ss 
and  Panel  Outreach 

a.  Significant  Panel  Findings 
The  Small  Business  Advocacy  Review 
Panel  (SBAR  Panel,  or  the  Panel) 
considered  regulatory  options  and 
flexihilities  to  help  mitigate  potential 
adverse  effects  on  small  businesses  as  a 
result  of  this  rule.  During  the  SBREFA 
Panel  proce.s.s,  the  Panel  sought  out  and 
received  comments  on  the  regulatory 
options  and  flexibilities  that  were 
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presented  to  SERs  and  Panel  members. 
The  recommendations  of  the  Panel  are 
described  below  and  are  also  located  in 
Section  9  of  the  SBREFA  Final  Panel 
Report,  which  is  available  in  the  public 
docket. 

b.  Panel  Process 

As  required  by  section  609(b)  of  the 
RFA,  as  amended  by  SBREFA,  we  also 
conducted  outreach  to  small  entities 
and  convened  an  SBAR  Panel  to  obtain 
advice  and  recommendations  of 
representatives  of  the  small  entities  that 
potentially  would  be  subject  to  the 
rule’s  requirements.  On  August  4,  2011, 
EPA’s  Small  Business  Advocacy 
Chairperson  convened  a  Panel  under  , 
Section  609(b)  of  the  RFA.  In  addition 
to  the  Chair,  the  Panel  consisted  of  the 
Division  Director  of  the  Assessment  and 
Standards  Division  of  EPA’s  Office  of 
Transportation  and  Air  Quality,  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget.  As  part  of  the  SBAR  Panel 
process,  we  conducted  outreach  with 
representatives  of  small  businesses  that 
would  potentially  be  affected  by  the 
proposed  rulemaking.  We  met  with 
these  Small  Entity  Representatives 
(SERs)  to  discuss  the  potential 
rulemaking  approaches  and  potential 
options  to  decrease  the  impact  of  the 
rulemaking  on  their  industries.  We 
distributed  outreach  materials  to  the 
SERs;  these  materials  included 
background  on  the  rulemaking,  possible 
regulatory  approaches,  and  possible 
rulemaking  alternatives.  The  Panel  met 
with  SERs  from  the  industries  that 
would  be  directly  affected  by  the  Tier  3 
rule  on  August  18,  2011  to  discuss  the 
outreach  materials  and  receive  feedback 
on  the  approaches  and  alternatives 
detailed  in  the  outreach  packet  (the 
Panel  also  met  with  SERs  on  June  28, 
2011  for  an  initial  outreach  meeting). 
The  Panel  receivecf  written  comments 
from  the  SERs  following  the  meeting  in 
response  to  discussions  had  at  the 
meeting  and  the  questions  posed  to  the 
SERs  by  the  Agency.  The  SERs  were 
specifically  asked  to  provide  comment 
on  regulatory  alternatives  that  could 
help  to  minimize  the  rule’s  impact  on 
small  businesses. 

The  Panel’s  findings  and  discussions 
were  based  on  the  information  that  was 
available  during  the  term  of  the  Panel 
and  issues  that  were  raised  by  the  SERs 
during  the  outreach  meetings  and  in 
their  comments.  It  was  agreed  that  EPA 
should  consider  the  issues  raised  by  the 
SERs  and  discussions  had  by  the  Panel 
itself,  and  that  EPA  should  consider 


comments  on  flexibility  alternatives  that 
would  help  to  mitigate  negative  impacts 
on  small  businesses  to  the  extent  legally 
allowable  by  the  Clean  Air  Act. 
Alternatives  discussed  throughout  the 
Panel  process  included  those  offered  in 
previous  or  current  EPA  rulemakings,  as 
well  as  alternatives  suggested  by  SERs 
and  Panel  members.  A  summary  of 
these  recommendations  is  detailed 
below,  and  a  full  discussion  of  the 
regulatory  alternatives  and  hardship 
provisions  discussed  and  recommended 
by  the  Panel  can  be  found  in  the 
SBREFA  Final  Panel  Report.  A  complete 
discussion  of  the  provisions  for  which 
we  are  requesting  comment  and/or 
proposing  in  this  action  can  be  found  in 
Sections  IV.E  and  V.D  of  this  preamble. 
Also,  the  Panel  Report  includes  all 
comments  received  from  SERs 
(Appendix  B  of  the  Report)  and 
summaries  of  the  two  outreach  meetings 
that  were  held  with  the  SERs.  In 
accordance  with  the  RFA/SBREFA 
requirements,  the  Panel  evaluated  the 
aforementioned  materials  and  SER 
comments  on  issues  related  to  the  IRFA. 
The  Panel’s  recommendations  from  the 
Final  Panel  Report  are  discussed  below. 

It  should  be  noted  that  during  the 
Panel  process,  two  additional  issues 
were  discussed  with  SERs  that  were 
under  consideration  by  the  Agency  for 
the  Tier  3  proposal.  As  noted  in  Section 
IV.D.5,  EPA  was  considering  extending 
the  new  certification  fuel  specifications 
to  all  regulatory  categories  of  engines, 
vehicles,  equipment,  and  fuel  system 
components  that  use  gasoline.  This 
would  have  included  a  wide  range  of 
additional  applications,  including  small 
nonroad  engines  used  in  lawn  and 
garden  applications,  recreational 
vehicles  such  as  ATVs  and 
snowmobiles,  recreational  marine 
applications,  on-highway  motorcycles, 
and  heavy-duty  gasoline  engines.  In 
addition,  EPA  considered  new  volatility 
(Reid  Vapor  Pressure,  or  RVP)  standards 
for  in-use  gasoline.  Neither  of  these 
issues  is  being  proposed  in  today’s 
notice.  Therefore,  the  following 
discussioti  of  the  Panel 
recommendations  does  not  address 
these  issues.  The  reader  is  directed  to 
the  Panel  Report,  located  in  the 
rulemaking  docket,  for  more 
information  on  both  of  these  issues. 

c.  Panel  Recommendations 
i.  Tier  3  Fuels 

The  Panel  discussed  several 
regulatory  flexibility  alternatives  with 
SERs  for  small  businesses  in  the 
gasoline  production  and  distribution, 
fuel  additive  manufacturing,  and 
ethanol  production  industries  subject  to 


the  proposed  fuel  requirements.  Panel 
recommendations  on  these  approaches 
are  discussed  below. 

(1)  Lead  Time — Sulfur 

The  Panel  recommended  that  EPA 
propose  a  delay  option,  similar  to 
previous  fuels  rulemakings,  in  the  Tier 
3  proposed  rule.  The  Panel 
recommended  that  EPA  allow  small 
refiners  to  postpone  their  compliance 
with  the  Tier  3  program  for  up  to  three 
years.  Small  refiners  choosing  this 
flexibility  option  would  have  from 
January  1,  2017  through  December  31, 
2019  to  continue  production  of  gasoline 
with  an  average  sulfur  level  of  30  ppm’ 
(per  the  Tier  2  gasoline  sulfur  program). 
Compliance  with  the  10-ppm  sulfur 
standard  would  begin  on  January  1, 

2020.  Any  small  refiner  choosing  this 
propo.sed  option  would  be  allowed  to 
continue  use  of  their  Tier  2  gasoline 
sulfur  credits  through  December  31, 

2019  to  meet  the  refiner  average  30-ppm 
sulfur  standard. 

The  Panel  also  recommended  that 
EPA  request  comment  on  case-by-case 
hardship  provisions  that  would  provide 
additional  relief  for  any  refiner 
experiencing  extreme  difficulty  in 
compliance  with  the  Tier  3 
requirements,  as  discussed  below  in 
Section  XII.C.6.c.i.(6). 

(2)  Provisions  for  Additive 
Manufacturers 

The  Panel  recommended  that  EPA 
provide  flexibilities  for  gasoline 
additive  manufacturers.  Following 
discussion  with  EPA,  the  Panel 
suggested  that  EPA  propose  the 
following  flexibilities: 

•  For  additives  used  downstream  of 
the  refiner:  Differentiating  bulk 
additives  based  on  whether  they  meet  a 
20-  or  25-ppm  sulfur  standard. 

•  For  aftermarket  consumer  additives: 
Allow  for  aftermarket  additives  to  meet 
either  a  20-ppm  or  25-ppm  sulfur  cap. 

•  For  additives  not  meeting  a  10-, 

20-,  or  25-ppm  sulfur  limit:  Allow'  for 
the  use  of  volume  accounting 
reconciliation  (VAR)  records  for 
additives  that  would  not  be  able  to  meet 
a  25-ppm  sulfur  cap  to  show  that  use  of 
the  additive  would  not  cause  the  sulfur 
level  of  the  finished  fuel  to  exceed  10 
ppm  (similar  to  the  Nonroad  Diesel 
Rulemaking,  69  FR  39088,  June  29, 
2004),  and  require  product  labeling  for 
aftermarket  additives. 

(3)  Refinery  Gate  and  Downstream  Caps 

With  regard  to  the  20-ppm  refinery 
gate  cap  discussed  in  Section  3  of  the 
Panel  Report,  the  Panel  had  concerns 
that  such  a  standard  could  cause 
operational  problems  for  small  refiners 
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during  a  refinery  turnaround  or  an 
upset,  because  a  cap  of  this  level  could 
result  in  a  refiner  not  being  able  to 
produce  gasoline  (as  noted  in  their 
comments  in  Section  8  of  the  Panel 
Report).  The  Panel  likewise  had 
concerns  that  a  downstream  cap  of  25 
ppm  could  cause  problems  for  small 
downstream  entities,  such  as  transmix 
processors,  because  they  may  not  be 
able  to  reprocess  finished  gasoline  down 
to  this  level  (also  noted  in  their  ' 
comments  in  Section  8  of  the  Panel 
Report). 

Thus,  the  Panel  recommended  that 
EPA  assess  and  request  comment  on 
retaining  the  current  Tier  2  refinery  gate 
and  downstream  caps  of  80  and  95  ppm, 
respectively,  to  help  provide  maximum 
flexibility  and  avoid  system  upsets  for 
the  entire  refining  and  distribution 
system.  Thus,  the  SBA  and  OMB  Panel 
members  recommend  that  EPA  propose 
retaining  the  80-ppm  and  95-ppm  caps. 

The  Panel  also  recommended  that 
EPA  request  comment  on  additional 
refinery  gate  and  downstream  caps 
above  20/25  ppm  but  below  80/95  ppm. 
Additionally,  the  Panel  recommended 
that  EPA  allow  the  current  Tier  2  80- 
ppm  sulfur  refinery  gate  cap  and  95- 
ppm  sulfur  downstream  cap  in  Alaska 
to  remain  at  these  levels  indefinitely. 

(4)  Hardship  Provisions 

During  the  Panel  process,  EPA  stated 
its  intent  to  propose  hardship 
provisions  (for  all  gasoline  refiners  and 
,  importers)  similar  to  those  in  prior  EPA 
fuels  prograaas:  (a)  The  extreme 
unforeseen  circumstances  hardship 
provision,  and  (b)  the  extreme  hardship 
provision.  A  hardship  based  on  extreme 
unforeseen  circumstances  is  intended  to 
provide  short  term  relief  due  to 
unanticipated  circumstances  beyond  the 
control  of  the  refiner,  such  as  a  natural 
disaster  or  a  refinery  fire.  An  extreme 
hardship  is  intended  to  provide  short¬ 
term  relief  based  on  extreme 
circumstances  (e.g.,  extreme  financial 
problems,  extreme  operational  or 
technical  problems,  etc.)  that  impose 
extreme  hardship  and  thus  significantly 
affect  a  refiner’s  ability  to  comply  with 
the  program  requirements  by  the 
applicable  dates.  In  the  context  of  the 
proposal,  the  Panel  agrees  that  such 
relief  could  consider  long-term  relief  on 
the  sulfur  cap  (similar  to  that  for  Alaska) 
if  the  circumstances  both  warrant  it  and 
can  be  structured  in  a  way  to  allow  for 
it.  The  Panel  agrees  with  the  proposal  of 
such  provisions  and  recommended  that 
EPA  include  them  in  the  Tier  3 
proposed  rulemaking. 


ii.  Tier  3  Vehicles 

As  discussed  in  Section  5  of  the  Panel 
Report,  in  addition  to  vehicle 
manufacturers,  two  distinct  categories  of 
businesses  relating  to  highway  light- 
duty  vehicles  and  heavy-duty  trucks 
would  be  covered  by  the  new  vehicle 
standards:  independent  commercial 
importers  (ICIs),  and  alternative  fuel 
vehicle  converters.  As  discussed  below, 
EPA’s  expectation  at  tbe  time  of  the 
Panel  process  was  to  propose  a  set  of 
flexibilities  that  would  be  available  to 
all  small  entities  in  these  three  business 
categories  as  well  as  any  businesses  in 
these  categories  that  sell  less  than  5,000 
vehicles  per  year.  The  Panel  identified 
a  number  of  entities  covered  by  the 
vehicle  standards  that  qualify  as  small 
businesses  under  the  SBA  definition. 

Six  of  these  companies  participated  as 
SERs. 

The  Panel  discussed  several 
regulatory  flexibility  alternatives  with 
SERs  for  small  businesses  that  certify 
vehicles  subject  to  the  proposed  Tier  3 
emission  standards.  As  described  in 
Appendix  A  (and  similar  to  provisions 
in  the  Tier  2  rule),  EPA  sought  comment 
from  the  SERs  on  allowing  small  entities 
to  simply  comply  with  the  proposed 
emission  standards  with  100  percent  of 
their  vehicles  during  the  last  year  of  the 
phase-in  period.  In  addition,  EPA 
sought  comment  on  the  following 
flexibilities;  (1)  A  hardship  provision 
that  would  allow  these  businesses  to 
apply  for  additional  time  to  meet  any  of 
the  100  percent  phase-in  requirements, 
(2)  use  of  assigned  deterioration  factors 
for  certification  purposes,  and  (3) 
reduction  in  the  number  of  tests 
required  in  the  manufacturer  in-use 
verification  testing  program  (see  40  CFR 
86.1845-04).  SERs  were  generally 
supportive  of  these  flexibility 
provisions.  However,  one  SER  requested 
that  EPA  consider  providing  relaxed 
standards  for  exhaust  emissions  in 
addition  to  the  delay  and  another  SER 
requested  that  we  consider  eliminating 
some  of  the  evaporative  emission  testing 
requirements. 

Panel  recommendations  on  these 
approaches  are  discussed  below. 

(1)  Exhaust  Emission  Standards  and 
Lead  Time 

In  the  types  of  businesses  subject  to 
the  potential  Tier  3  standards,  small 
businesses  have  limited  resources 
available  for  developing  new  designs  to 
comply  with  new  emission  standards.  In 
addition,  it  is  often  necessary  for  these 
businesses  to  rely  on  vendor  companies 
for  technology.  Moreover,  percentage 
phase-in  requirements  pose  a  dilemma 
for  a  small  manufacturer  that  has  a 


limited  product  line  (e.g.,  the 
manufacturer  certifies  vehicles  in  only 
one  or  two  test  groups).  Thus,  similar  to 
the  flexibility  provisions  implemented 
in  previous  vehicle  rules,  the  Panel 
recommended  that  EPA  allow  small 
businesses  the  following  flexibility 
options  for  meeting  the  potential  Tier  3 
exhaust  emissions  standards.  , 

The  Panel  recommended  that  small 
businesses  be  given  additional  lead  time 
to  comply  with  the  potential  Tier  3 
exhaust  standards  and  allow  small 
businesses  to  comply  with  the  standards 
with  100  percent  of  their  vehicles 
starting  in  model  year  2022.  (This  is 
similar  to  the  Tier  2  rule  where  EPA 
allowed  small  manufacturers  to  wait 
until  the  end  of  the  phase-in  to  comply 
with  the  Tier  2  standards.)  During  the 
Panel  process,  the  proposed  Tier  3  rule 
was  expected  to  have  several  different 
phase-in  schedules:  with  the  final  dates 
varying  from  model  year  2021  for  the 
new  exhaust  PM  standards  and  use  of 
the  new  El5  certification  fuel,  to  model 
year  2022  for  the  new  evaporative 
emission  standards,  to  model  year  2025 
for  the  new  exhaust  gaseous  pollutant 
standards.  The  Panel  noted  that 
requiring  all  small  businesses  to  comply 
with  the  full  slate  of  Tier  3  requirements 
in  model  year  2022  should  provide 
sufficient  lead  time  for  manufacturers  to 
plan  for  and  implement  the  technology 
changes  needed  to  comply  with  the  Tier 
3  standards. 

One  of  the  SERs  recommended  that 
EPA  adopt  relaxed  exhaust  standards  for 
small  manufacturers.  The  SER  noted 
that  the  exhaust  emission  averaging 
program  being  proposed  by  EPA  would 
allow  large  manufacturers  that  have 
many  engine  families  to  certify  their 
small,  niche  products  at  levels 
numerically  higher  than  the  standards. 
Small  manufacturers  that  typically  do 
not  have  more  than  one  or  two  emission 
families  generally  cannot  use  averaging 
to  the  same  extent  because  of  their 
limited  product  offerings.  The  SER’s 
concern  was  that  the  high-performance 
vehicles  produced  by  large 
manufacturers  which  they  compete 
against  would  be  able  to  certify  at 
numerically  higher  levels  at  less  cost 
than  the  SER  would  incur.  While  EPA 
was  planning  to  propose  the  same 
standards  for  all  manufacturers,  the 
Panel  recommended  that  EPA  request 
comment  on  allowing  small 
manufacturers  to  meet  relaxed  exhaust 
emission  standards.  This  could  also  be 
included  as  part  of  the  hardship 
provision  discussed  below.  The  Panel 
recommended  that  EPA  request 
comment  on  the  relaxed  standards 
recommended  by  the  SER.  The  SER- 
recommended  relaxed  NMOG+NOx 
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standards  over  the  Federal  Test 
Procedure  (FTP)  are  0.125  grams/mile  in 
model  year  2020  and  0.070  grams/mile 
in  model  year  2025.  In  addition,  the 
Supplemental  FTP  standards  would  be 
the  standards  for  the  corresponding  bins 
which  the  manufacturer  selected  for 
complying  with  the  FTP  standards.  For 
example,^if  the  manufacturer  certified  to 
the  proposed  Tier  3  Bin  125  standards 
over  the  FTP,  the  manufacturer  would 
have  to  comply  with  the  corresponding 
Tier  3  Bin  125  standards  for  the 
Supplemental  FTP. 

(2)  Evaporative  Emission  Standards  and 
Lead  Time 

The  Panel  recommended  that  small 
businesses  comply  with  the  Tier  3 
evaporative  emission  standards, 
including  the  leak  standard,  with  100 
percent  of  their  vehicles  starting  in 
model  year  2022.  For  evaporative 
emissions,  where  the  Tier  3  standards 
could  begin  as  early  as  2017  and  phase- 
in  through  2022,  this  provision  would 
allow  small  businesses  and  SVMs  to 
wait  until  the  last  year  of  the  Tier  3 
phase-in  period  for  evaporative 
emission  standards  for  all  of  their 
vehicles.  This  start  date  is  consistent 
with  the  start  date  described  above  for 
the  Tier  3  exhaust  emission 
requirements  being  recommended  by 
the  Panel  for  small  businesses. 

(3)  Assigned  Deterioration  Factors 

Under  EPA’s  regulations, 
manufacturers  must  demonstrate  that 
their  vehicles  comply  with  the  emission 
standards  throughout  the  “useful  life” 
period.  This  is  generally  done  by  testing 
vehicles  at  low^-mileage  and  then 
applying  a  deterioration  factor  to  these 
emission  levels.  The  deterioration 
factors  are  determined  by  aging  new 
emission  control  systems  and  then 
testing  the  aged  systems  again  to 
determine  how  much  deterioration  in 
emissions  has  occurred.  In  order  to 
reduce  the  testing  burden  on  small 
manufacturers,  EPA  suggested  that 
small  manufacturers  could  use 
deterioration  factor  values  assigned  by 
EPA  instead  of  performing  the  extended 
testing.  A  manufacturer  would  apply  the 
assigned  deterioration  factors  to  its  low- 
mileage  emission  level  to  demonstrate 
whether  it  complied  with  the  Tier  3 
emission  standards.  EPA  currently 
allows  this  flexibility  for  small 
manufacturers.  The  Panel  recommended 
that  EPA  propose  that  small  businesses 
be  allowed  the  option  to  use  EPA- 
developed  assigned  deterioration  factors 
in  demonstrating  compliance  with  the 
Tier  3  exhaust  and  evaporative  emission 
standards.  In  the  past,  EPA  has  relied  on 
deterioration  factor  data  from  large 


manufacturers  to  develop  the  assigned 
DFs  for  small  manufacturers.  EPA 
would  expect  to  follow  a  similar 
procedure  to  determine  the  assigned 
DFs  for  the  Tier  3  standards  once  large 
manufacturers  start  certifying  their  Tier 
3  designs.  Given  that  larger 
manufacturers  would  begin  phasing  in 
to  the  Tier  3  standards  in  model  year 
2017,  EPA  should  have  a  significant  set 
of  emissions  deterioration  data  upon 
which  to  base  the  assigned  DFs  for  small 
businesses  within  the  first  few  years  of 
the  Tier  3  program.  EPA  recognizes  that 
assigned  DFs  need  to  be  determined 
well  in  advance  of  model  year  2022  in 
order  to  provide  sufficient  time  for 
small  businesses  to  decide  whether  or 
not  to  use  the  assigned  DFs  for 
certification  purposes. 

(4)  Reduced  Testing  Burden 

Under  EPA’s  regulations, 
manufacturers  must  perform  in-use 
testing  on  their  vehicles  and 
demonstrate  their  in-use  vehicles 
comply  with  the  emission  standards. 

The  current  in-use  testing  regulations 
provide  for  reduced  levels  of  testing  for 
small  manufacturers,  including  no 
testing  in  some  cases.  EPA  suggested 
that  these  provisions  should  continue 
for  small  manufacturers  with  the  Tier  3 
program.  The  Panel  recommended  that 
EPA  propose  that  small  businesses  be 
allowed  to  have  reduced  burden  under 
the  in-use  testing  program  for  Tier  3 
vehicles. 

One  SER  requested  that  EPA 
eliminate  some  of  the  evaporative 
emission  testing  requirements  for  small 
businesses  based  on  its  belief  that  some 
of  the  tests  may  be  duplicative.  While 
EPA  noted  (during  the  Panel  process) 
that  it  understood  the  reasons  behind 
the  manufacturer’s  suggestion,  EPA 
believed  it  may  be  premature  to 
consider  such  an  option  in  the  Tier  3 
rule  given  the  impact  of  the  CO2 
emission  standards  on  engine  and  fuel 
system  development.  Currently,  it  is 
generally  understood  that  the  2-day 
diurnal  test  drives  the  purge 
characteristics  of  evaporative  control 
systems,  while  the  refueling  test,  and  to 
a  lesser  degree  the  3-day  test,  drive  the 
capacity  requirement  of  evaporative 
canisters.  Prospectively,  due  to  expected 
changes  in  engine  and  fuel  system 
designs  in  response  to  upcoming  CO2 
emission  standard  requirements,  this 
may  not  be  the  case.  Therefore,  at  the 
time  of  the  Panel  process,  EPA  noted  its 
belief  that  it  is  appropriate  to  retain  all 
of  the  evaporative  test  procedures.  It  can 
be  noted  that  under  current  regulations, 
EPA  does  allow  manufacturers  to  waive 
2-day  diurnal  testing  for  certification 
purposes  (see  40  CFR  86.1829- 


01(b)(2)(iii))  and  perform  only  the  2-day 
diurnal  test  as  part  of  the  in-use  testing 
program  (see  40  CFR  86.1845- 
04(c)(5)(ii)).  These  provisions  would 
continue  in  the  Tier  3  program.  In 
general,  EPA  noted  that  it  is  open  to 
changes  that  reduce  test  burden  while 
maintaining  the  environmental 
effectiveness  of  its  programs  and  could 
consider  changes  like  those  suggested 
by  the  SER  in  the  future  as  the  impacts 
of  the  future  regulations  on  engine  and 
vehicle  design  become  clearer.  EPA  also 
stated  that  it  intends  to  request 
comment  in  the.  Tier  3  proposal  on 
streamlining  the  current  test  procedures 
for  small  businesses  in  ways  that  would 
still  maintain  the  overall  stringency  of 
the  tests. 

(5)  Hardship  Provisions 

The  Panel  recommended  that 
hardship  provisions  be  provided  to 
small  businesses  for  the  Tier  3  exhaust 
and  evaporative  emission  standards. 
Under  the  hardship  provisions,  small 
businesses  would  be  allowed  to  apply 
for  additional  time  to  meet  the  100 
percent  phase-in  requirements  for 
exhaust  and  evaporative  emissions.  All 
hardship  requests  would  be  subject  to 
EPA  review  and  approval.  Appeals  for 
such  hardship  relief  would  be  required 
to  be  made  in  writing  and  submitted 
well  before  the  earliest  date  of 
noncompliance.  The  request  should 
identify  how  much  time  is  being 
requested.  It  must  also  include  evidence 
that  the  noncompliance  would  occur 
despite  the  manufacturer’s  best  efforts  to 
comply,  and  must  contain  evidence  that 
severe  economic  hardship  would  be 
faced  by  the  company  if  the* relief  is  not 
granted.  The  above  provision  should 
effectively  provide  the  opportunity  for 
small  businesses  to  obtain  more  time  to 
comply  with  the  new  Tier  3  standards. 
(The  existing  hardship  provisions  limit 
the  extra  time  that  can  be  requested  to 
1  year,  but  such  a  limit  may  or  may  not 
be  included  in  the  proposed  Tier  3 
hardship  provisions.) 

(6)  Applicability 

Under  EPA’s  current  Tier  2 
regulations,  EPA  provides  a  number  of 
flexibilities  for  small  volume 
manufacturers.  The  criteria  for 
determining  if  a  company  is  a  small 
volume  manufacturer  is  based  on  the 
annual  production  level  of  vehicles  and 
is  based  on  whether  the  company 
produces  less  than  15,000  vehicles  per 
year.  Unlike  EPA’s  small  volume 
manufacturer  criteria  noted  above,  SBA 
defines  which  manufacturers  are  small 
businesses  (and  therefore  should  be 
considered  under  the  SBAR  Panel 
.  process)  based  on  the  number  of 
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employees  for  vehicle  manufacturers 
and  annual  revenues  for  ICIs  and 
alternative  fuel  converters.  For  example, 
SBA  defines  small  business  vehicle 
manufacturers  as  those  who  have  less 
than  1,000  employees.  Similarly,  SBA 
defines  small  business  ICIs  as  those  who 
have  annual  revenues  of  less  than  $8 
million  per  year. 

The  Panel  recommended  that  EPA 
propose  to  allow  all. small  businesses 
that  meet  the  SB4  criteria  be  eligible  for 
the  flexibilities  described  above.  In 
addition,  in  the  Panel  Report,  EPA 
stated  that  it  is  expecting  to  propose  that 
manufacturers  that  meet  a  specified 
sales-based  criterion  to  be  eligible  for 
the  flexibilities  described  above.  It  is 
relatively  easy  for  a  manufacturer  to 
project  and  ultimately  determine  sales. 
Determining  the  annual  revenues  or 
number  of  employees  is  less 
straightforward.  In  the  recent  rule 
setting  the  first  light-duty  vehicle  and 
truck  CO2  emission  standards,  EPA 
adopted  provisions  for  small 
manufacturersJjased  on  a  sales  cutoff  of 
5,000  vehicles  per  year  as  opposed  to 
the  15,000  level  noted  earlier  that  is 
used  in  the  Tier  2  program.  In  the  Panel 
Report,  EPA  noted  that  it  expects  to 
propose  a  small  volume  manufacturer 
definition  based  on  the  5,000  vehicle 
per  year  level  for  the  Tier  3  program. 
EPA  believes  the  5,000  unit  cut-off  for 
small  volume  manufacturers  would 
include  all  of  the  small  business  vehicle 
manufacturers,  ICIs,  and  alternative  fuel 
converters  that  meet  the  applicable  SBA 
definition  as  well  as  some  additional 
companies  that  have  similar  concerns  to 
small  businesses.  Lastly,  EPA  noted  in 
the  Panel  Report  that  it  expects  to 
propose  the  flexibilities  described  above 
to  be  available  to  any  manufacturer  that 
meets  either  the  SBA  small  business 
criteria  or  the  sales-based  criteria. 

EPA  Invites  comment  on  all  aspects  of 
the  proposal  and  its  impacts  on  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  2  U.S.C. 
1531-1538,  requires  Federal  agencies, 
unless  otherwise  prohibited  by  law,  to 
assess  the  effects  of  their  regujatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 

This  rule  contains  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates”  that  may 


result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
EPA  has  prepared  a  statement  of  the 
cost-benefit  analysis  as  required  by 
section  202  of  the  UMRA;  this  statement 
can  be  found  in  Sections  VII  and  VIII  of 
this  preamble,  and  in  Chapter  8  of  the 
draft  RIA.  Before  promulgating  an  EPA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  hot  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Consistent  with  section  205,  EPA  has 
identified  and  considered  a  reasonable 
number  of  regulatory  alternatives.  These 
alternatives  are  described  above  in 
Sections  IV,  V,  and  IX  of  this  preamble. 

This  rule  is  nof  subject  to  the 
requirements  of  section  203  of  UMRA 
because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  The 
rule  imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments.  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  EPA  has  determined  that 
this  proposal  contains  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  the  private 
sector  in  any  one  year,  however  EPA 
believes  that  the  proposal  represents  the 
least  costly,  and  most  cost-effective 
approach  to  achieve  the  statutory 
requirements  of  the  rule.  The  costs  and 
benefits  associated  with  the  proposal  are 
discussed  above  in  Sections  VII  and  VIII 


of  this  preamble,  and  in  Chapter  8  of  the 
draft  RIA,  as  required  by  section  202  of 
the  UMRA. 

E.  Executive  Order  13132:  Federalism 

This  proposed  action  does  not  have 
federalism  implications.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
action.  Although  Executive  Order  13132 
does  not  apply  to  this  proposed  rule, 

EPA  did  consult  with  representatives  of 
various  State  and  local  governments  in 
developing  this  rule.  EPA  has  also 
consulted  with  representatives  from  the 
National  Association  of  Clean  Air 
Agencies  (NACAA,  representing  state 
and  local  air  pollution  officials). 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM,  the  Clean 
Air  Association  of  the  Northeast  States), 
and  the  Ozone  Transport  Commission 
(OTC,  a  multi-state  organization  created 
under  the  CAA  responsible  for  advising 
EPA  on  transport  issues  and  for 
developing  and  implementing  regional 
solutions  to  the  ground-level  ozone 
problem  in  the  Northeast  and  Mid- 
Atlantic  regions). 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
prop6sed  action  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  action  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175  (65  FR  67249,  November  9, 
2000).  This  proposed  rule  would  be 
implemented  at  the  Federal  level  and 
would  impose  compliance  costs  only  on 
those  in  the  gasoline  production, 
distribution,  and  additive  industry  and 
in  the  highway  and  nonroad  engine, 
vehicle,  and  equipment  industries. 
Tribal  governments  would  be  affected 
only  to  the  extent  they  purchase  and  use 
regulated  fuels,  vehicles,  and 
equipment.  Thus,  Executive  Order 
13175  does  not  apply  to  this  action. 

Although  Executive  Order  13175  does 
not  apply  to  this  action,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  action  from  tribal 
officials. 
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G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  action  is  subject  to  EO  13045  (62 
FR  19885,  April  23,  1997)  because  it  is 
an  economically  significant  regulatory 
action  as  defined  by  EO  12866,  and  EPA 
believes  that  the  environmental  health 
or  safety  risk  addressed  by  this  action 
may  have  a  disproportionate  effect  on 
children.  Accordingly,  we  have 
evaluated  the  environmental  health  or 
safety  effects  of  air  pollutants  affected 
by  the  proposed  standards  on  children. 
The  results  of  this  evaluation  are 
contained  in  Section  II. B  and  associated 
references. 

Children  are  more  susceptible  than 
adults  to  many  air  pollutants  because  of 
differences  in  physiology,  higher  per 
body  weight  breathing  rates  and 
consumption,  rapid  development  of  the 
brain  and  bodily  systems,  and  behaviors 
that  increase  chances  for  exposure.  Even 
before  birth,  the  developing  fetus  may 
be  exposed  to  air  pollutants  through  the 
mother  that  affect  development  and 
permanently  harm  the  individual. 

Infants  and  children  breathe  at  much 
higher  rates  per  body  weight  than 
adults,  with  infants  under  one  year  of 
age  having  a  breathing  rate  up  to  five 
times  that  of  adults. In  addition, 
children  breathe  through  their  mouths 
more  than  adults  and  their  nasal 
passages  are  less  effective  at  removing 
pollutants,  which  leads  to  a  higher 
deposition  fraction  in  their  lungs. 

Certain  motor  vehicle  emissions 
present  greater  risks  to  children  as  well. 
For  example,  mutagenic  carcinogens 
such  as  benzene  and  1,3-butadiene  have 
a  larger  impact  during  young  life  stages, 
given  the  rapid  development  of  the 
corporal  systems. Exposure  at  a 
young  age  to  these  carcinogens  could 
lead  to  a  higher  risk  of  developing 
cancer  later  in  life. 

The  adverse  effects  of  individual  air 
pollutants  may  be  more  severe  for 
children,  particularly  the  youngest  age 
groups,  them  adults.  The  Integrated 
Science  Assessments  and  Criteria 

Environmental  Protection  Agency.  (2009). 
Metabolically-derived  ventilation  rates:  A  revised 
approach  based  upon  oxygen  consumption  rates. 
VVashington.  DC:  Office  of  Research  and 
Development.  EPA/600/R-06/129F.  http:// 
cfpub.epa.gov/ncea/cfm/ 
recordisplay.  cfm  ?dei  d=202543. 

Foos,  B.;  Marty,  M.;  Schwartz.  J.;  Bennet,  W.; 
Moya,  J.;  Jarabek,  A.M.;  Salmon,  A.G.  (2008) 
Focusing  on  children’s  inhalation  dosimetry  and 
health  effects  for  risk  assessment:  An  introduction. 

I  Toxicol  Environ  Health  71A:  149-165. 

®'2U.S.  Environmental  Protection  Agency.  (2005). 
Supplemental  guidance  for  assessing  susceptibility 
from  early-life  exposure  to  carcinogens. 

Washington,  DC:  Risk  Assessment  Forum.  EP A/630/ 
R-03/003F.  http://www.epa.gov/raf/pubIications/ 
pdfs/childrens_supplement  Jinal.pdf, 


Documents  for  a  number  of  pollutants 
affected  by  this  rule,  including  those  for 
NO2,  PM,  ozone  and  CO,  describe 
children  as  a  group  with  greater 
susceptibility.  Section  II.B.5  discusses  a 
number  of  childhood  health  outcomes 
associated  with  proximity  to  roadways, 
including  evidence  for  exacerbation  of 
asthma  symptoms  and  suggestive 
evidence  for  new  onset  asthma.  In 
general,  these  studies  do  not  identify  the 
specific  contaminants  associated  with 
adverse  effects,  instead  addressing  the 
near-roadway  environment  as  one 
containing  numerous  exposures 
potentially  associated  with  adverse 
health  effects. 

In  addition  to  their  underlying 
biological  susceptibility,  as  discussed  in 
Section  II.B.1-,  children  may  be  more 
vulnerable  to  the  effects  of  air  pollution 
because  of  their  high  levels  of  outdoor 
activity.  As  discussed  in  that  section, 
greater  impacts  of  ozone  have  been 
reported  among  children  who  are  more 
active  outdoors. 

Section  III.C  describes  the  ambient  air 
quality  changes  resulting  from  the 
proposed  standards,  which  represent 
levels  to  which  the  general  population 
is  exposed.  Children  are  not  expected  to 
experience  greater  ambient 
concentrations  of  air  pollutants  than  the 
general  population.  However,  because  of 
their  greater  susceptibility  to  air 
pollution  and  their  increased  time  spent 
outdoors,  it  is  likely  that  the  proposed 
standards  would  have  particular 
benefits  for  children’s  health. 

The  public  is  invited  to  submit 
comments  or  identify  peer-reviewed 
studies  and  data  that  assess  effects  of 
early  life  exposure  to  the  air  pollutants 
affected  by  the  proposed  standards. 

H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355  (May 
22,  2001)),  requires  EPA  to  prepare  and 
submit  a  Statement  of  Energy  Effects  to 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  for 
certain  actions  identified  as  “significant 
energy  actions.”  Section  4(b)  of 
Executive  Order  13211  defines 
“significant  energy  actions”  as  “any 
action  by  an  agency  (noAnally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 


rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.”  Given  the 
flexibilities  being  proposed  for  entities 
in  the  gasoline  production  and 
distribution  system,  wg  believe  that 
these  mitigate  any  potential  adverse 
effects  on  gasoline  supply  and 
distribution.  Although  EPA  does  not 
expect  this  rule  to  have  significant 
adverse  effects  on  the  supply  or 
distribution  of  gasoline,  we  have 
prepared  a  Statement  of  Energy  Effects 
for  this  action  as  follows. 

This  proposal’s  potential  effects  on 
energy  supply,  distribution,  or  use  have 
been  analyzed  and  are  further  discussed 
above  in: 

•  Section  V — fuel  provisions  of  the 
proposed  rule  and  flexibilities, 
including  hardship  provisions. 

•  Section  V.2.c — discussion  on 
proposed  refinery  lead  time. 

•  Section  X — proposed  economic 
impacts  (specifically.  Section  X.C  for 
fuel  economic  impacts,  and  Section  X.D 
on  employment  impacts). 

•  Section  VII. B — estimated  costs  of 
the  proposed  fuel  program. 

Given  the  estimated  costs  and  impacts 
of  the  proposed  rule,  as  discussed  in 
these  areas  of  this  preamble,  we  do  not 
expect  this  rule  to  have  any  adverse 
effect  on  the  supply  or  distribution  of 
gasoline.  Further,  we  do  not  believe  that 
there  are  any  reasonable  alternatives  to 
the  control  of  sulfur  in  gasoline  which 
would  provide  the  level  of  reduction  of 
emissions,  considering  cost-benefit 
analyses,  given  by  the  reduction  in 
sulfur  being  proposed  in  this  rule. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113  (15  U.S.G.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  busine.ss 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  provide 
Gongress,  through  0MB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 
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This  proposed  rulemaking  involves 
technical  standards.  EPA  is  proposing  to 
update  a  number  of  regulations  which 
already  contain  voluntary  consensus 
standards  to  more  recent  versions  of 
these  standards.  EPA  is  proposing  to  use 
the  ASTM  International  (ASTM) 
standards  listed  in  Table  XII-1  below. 
The  standards  may  be  obtained  through 
the  ASTM  Web  site  (wwTv.asfm.org]  or 
by  calling  ASTM  at  (610)  832-9585. 


This  proposed  rulemaking  also 
involves  environmental  monitoring  or 
measurement.  Consistent  with  the 
Agency’s  Performance  Based 
Measurement  System  (“PBMS”),  EPA 
proposes  not  to  require  the  use  of 
specific,  prescribed  analytic  methods. 
Rather,  the  Agency  plans  to  allow  the 
use  of  any  method  that  meets  the 
prescribed  performance  criteria.  The 
PBMS  approach  is  intended  to  be  more 


flexible  and  cost-effective  for  the 
regulated  community;  it  is  also  intended 
to  encourage  innovation  in  analytical 
technology  and  improved  data  quality. 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified. 


Table  XII-1— Designated  Analytical  Test  Methods  for  Gasoline  and  Diesel  Fuel 


Fuel  parameter 

SuKur  in  gasoline . 

Sulfur  in  butane  . 

500  ppm  Sulfur  Diesel  Fuel . 

Olefins  in  gasoline  . . . 

Reid  vapor  pressure  (RVP)  in  gasoline  . 

Distillation  in  gasoline  . . 

Benzene  in  gasoline  . 

Aromatics  in  gasoline  . 

Oxygen  and  oxygenate  content  in  gasoline 
Aromatics  in  diesel  fuel  . 


Designated  analytical  method 


ASTM  D  2622-05. 

ASTM  D  6667-01 . 

ASTM  D  2622-05. 

ASTM  131 9-03  e‘. 

ASTM  D  5191-07,  with  the  following  correlation  equation: 

RVP  psi  =  (0.956  *  X)  -  0.347 

RVP  kPa  =  (0.956  *  X)  -  2.39  where:  X  =  total  measured  vapor 
pressure  in  psi  or  kPa. 

ASTM  D86-07b. 

ASTM  D  3606-07,  except  that  instrument  parameters  shall  be  adjusted 
to  ensure  complete  resolution  of  benzene,  ethanol,  and  methanol 
peaks. 

ASTM  D  5769-04,  except  that  sample  chilling  requirements  in  section 
8  of  this  standard  are  optional. 

ASTM  D  5599-00(2005). 

ASTM  D1319-03e'. 


EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  (EO)  12898  (59  FR 
7629  (Feb.  16, 1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this 
proposed  rule  would  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations 
because  it  increases  the  level  of 
environmental  protection  for  all  affected 
populations  without  having  any 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 


on  any  population,  including  any 
minority  or  low-income  population. 

This  proposed  rule  would  reduce 
emissions  from  all  vehicles  across  the 
nation,  both  new  vehicles  (beginning  in 
model  year  2017,  when  the  vehicle 
standards  start  to  apply)  and  existing 
vehicles  (as  soon  as  the  lower-sulfur 
gasoline  becomes  available  in  2017  or 
earlier).  As  such,  this  proposal  would 
increase  the  level  of  environmental 
protection  for  all  populations.  As 
discussed  in  Section  III.B.7,  there  is 
evidence  that  minority  populations  and 
low-ingome  populations  live 
disproportionately  near  high-traffic 
roadways,  where  concentrations  of 
many  air  pollutants  are  elevated.  We 
expect  this  proposed  rule  to  increase  the 
level  of  environmental  protection  for 
these  populations. 

Thus,  this  proposed  rule  would  not 
have  a  disproportionately  high  adverse 
human  health  or  environmental  effect 
on  minority  or  low-income  populations. 

XIII.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  this  action 
comes  from  sections  202,  203-209,  211, 
213,  216,  and  301  of  the  Clean  Air  Act, 
42  U.S.C.  sections  7414,  7521,  7522- 
7525,  7541,  7542,  7543,  7545,  7547, 
7550,  and  7601.  Additional  support  for 
the  procedural  and  compliance  related 
aspects  of  this  proposal,  including  the 


proposed  recordkeeping  requirements, 
comes  from  sections  114,  208,  and 
301(a)  of  the  Clean  Air  Act,  42  U.S.C. 
sections  7414,  7542,  and  7601(a). 

List  of  Subjects 

40  CFR  Part  79 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Confidential 
business  information,  Diesel  fuel. 

Energy,  Fuel  additives.  Gasoline,  Motor 
vehicle  pollution.  Penalties,  Petroleum, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  80 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Confidential 
business  information,  Diesel  fuel.  Fuel 
additives.  Gasoline,  Imports, 
Incorporation  by  reference.  Labeling, 
Motor  vehicle  pollution.  Penalties, 
Petroleum,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  85 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Confidential 
business  information,  Imports, 
Incorporation  by  reference.  Labeling, 
Motor  vehicle  pollution.  Reporting  and 
recordkeeping  requirements,  Research, 
Warranties. 
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40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Confidential 
business  information.  Imports, 
Incorporation  by  reference.  Labeling, 
Motor  vehicle  pollution.  Reporting  and 
recordkeeping  requirements. 

Warranties. 

40  CFR  Part  600 

Administrative  practice  and 
procedure.  Electric  power.  Fuel 
economy.  Incorporation  by  reference. 
Labeling,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Parts  1036  and  1037 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Confidential  business  information. 
Environmental  protection.  Incorporation 
by  reference.  Labeling,  Motor  vehicle 


pollution.  Reporting  and  recordkeeping 
requirements.  Warranties. 

40  CFR  Parts  1065  and  1066 

Environmental  protection. 
Administrative  practice  and  procedure. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Research. 

Dated:  March  29,  2013. 

Bob  Perciasepe, 

Acting  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  79— REGISTRATION  OF  FUEL 
AND  FUEL  ADDITIVES 

■  1.  The  authority  citation  for  part  79 
continues  to  read  as  follows: 

Authority:  42  USC  7414,  7524,  7545,  and 
7601. 


■  2.  Section  79.5‘is  amended  by: 

■  a.  Revising  paragraph  (a). 

■  b.  Revising  paragraph  (b)  introductory 
text. 

§79.5  Periodic  reporting  requirements. 

(a)  Fuel  manufacturers.  (1)  For  each 
calendar  quarter  (January  through 
March,  April  through  June,  July  through 
September,  October  through  DecemherJ 
commencing  after  the  date  prescribed 
for  a  particular  fuel  in  subpart  D  of  this 
part,  fuel  manufacturers  shall  submit  to 
the  Administrator  a  report  for  each 
registered  fuel  showing  the  range  of 
concentration  of  each  additive  reported 
under  §  79.11(a)  and  the  volume  of  such 
fuel  produced  in  the  quarter.  Reports 
shall  be  submitted  by  the  required 
deadline  as  shown  in  Table  1  to  §  79.5 
on  forms  supplied  by  the  Administrator 
upon  request. 


Table  1  to  §  79.5— Quarterly  Reporting  Deadlines 


Calendar  quarter 

Time  period  covered 

Quarterly  re¬ 
port  deadline 

Quarter  One  . . . 

January  1 -March  31  . 

June  1 . 

Quarter  Two  . 

April  lAjune  30  . 

September  1. 

Quarter  Three . 

July  1 -September  30  . 

December  1 . 

Quarter  Four . 

October  1-December  31  . 

March  31 . 

(2)  Fuel  manufacturers  shall  submit  to 
the  Administrator  a  report  annually  for 
each  registered  fuel  providing 
additional  data  and  information  as 
specified  in  paragraphs  (c)  and  (d)  of 
this  section  in  the  designation  of  the 
fuel  in  subpart  D  of  this  part.  Reports 
shall  be  submitted  by  March  31  for  the 
preceding  year,  or  part  thereof,  on  forms 
supplied  by  the  Administrator  upon 
request.  If  the  date  prescribed  for  a 
particular  fuel  in  40  CFR  part  80  subpart 
D,  or  the  later  registration  of  a  fuel  is 
between  October  1  and  December  31,  no 
report  will  be  required  for  the  period  to 
the  end  of  that  year. 

(b)  Additive  manufacturers.  Additive 
manufacturers  shall  submit  to  the 
Administrator  a  report  annually  for  each 
registered  additive  providing  additional 
data  and  information  as  specified  in 
paragraphs  (c)  and  (d)  of  this  section  in 
the  designation  of  the  additive  in  40 
CFR  part  80  subpart  D.  Additive 
memufacturers  shall  also  report  annually 
the  volume  of  each  additive  produced. 
Reports  shall  be  submitted  by  March  31 
for  the  preceding  year,  or  part  thereof, 
on  forms  supplied  by  the  Administrator 
upon  request.  If  the  date  prescribed  for 
a  particular  additive  in  40  CFR  part  80 
subpeirt  D,  or  the  later  registration  of  an 
additive  is  between  October  1  and 


December  31,  no  report  will  be  required 
for  the  period  to  the  end  of  that  year. 
These  periodic  reports  shall  not, 
however,  be  required  for  any  additive 
that  is: 

★  ★  *  ★  ★ 

PART  80— REGULATION  OF  FUEL 
AND  FUEL  ADDITIVES 

■  3.  The  authority  citation  for  part  80  is 
revised  to  read  as  follows:  . 

Authority:  42  U.S.C.,  7414,  7521(1),  7545, 
and  7601(a). 

■  4.  Section  80.2  is  amended  by: 

■  a.  Revising  paragraph  (d). 

■  b.  Revising  paragraph  (w). 

■  c.  Revising  paragraph  (z). 

■  d.  Adding  paragraphs  (wv),  (www), 
(xxx),  (yyy),  (zzz),  and  (aaaa). 

§80.2  Definitions. 

ic  it  it  -k  ± 

(d)  Previously  certified  gasoline,  or 
PCG,  means  gasoline,  RBOB  or  CBOB 
that  previously  has  been  included  in  a 
batch  of  gasoline  for  purposes  of 
complying  with  the  standards  of  40  CFR 
part  80  that  apply  to  refiners  and 
importers. 

***** 

(w)  Cetane  index  or  “Calculated 
cetane  index”  is  a  number  representing 


the  ignition  properties  of  diesel  fuel  oils 
from  API  gravity  and  mid-boiling  point, 
as  determined  by  ASTM  International 
standard  method  D976-b6(2011), 
entitled,  “Standard  Test  Method  for 
Calculated  Cetane  Index  of  Distillate 
Fuels”,  approved  October  1,  2011. 

ASTM  International  test  method  D976- 
06(2011)  is  incorporated  by  reference. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  fi:om  ASTM  International, 
100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428-2959.  Copies 
may  be  inspected  at  the  Air  Docket, 
EPA/DC,  EPA  West,  Room  B102, 1301 
Constitution  Ave.  NW.,  Washington, 

DC,  or  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030  or 
go  to:  http://www.archives.gov/ 
federalregister/ 
code  of _federal  regulations/ 
ibr  locations. htmi. 

it  it  k  it  it 

(z)  Aromatic  content  is  the  aromatic 
hydrocarbon  content  in  volume  percent 
as  determined  by  ASTM  International 
standard  test  method  D1319— 10, 
entitled,  “Standard  Test  Method  for 
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Hydrocarbon  Types  in  Liquid  Petroleum 
Products  by  Fluorescent  Indicator 
Adsorption”,  approved  May  1,  2010. 
ASTM  International  test  method  D1319- 
10  is  incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  ASTM  International, 
100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428—2959.  Copies 
may  be  inspected  at  the  Air  Docket, 
EPA/DC,  EPA  West,  Room  B102,  1301 
Constitution  Ave.  NW.,  Washington, 

DC,  or  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030  or- 
go  to:  http-J/wwvK'.archives.gov/ 
federal  register/ 
code_of Jederalregulations/ 
ibr_locations.html. 

•k  it  "k  -k  it 

(vvv)  Derjatured  fuel  ethanol  (DFE) 
means  an  alcohol  of  the  chemical 
formula  C2H6O  which  contains  a 
denaturant  to  make  it  unfit  for  human 
consumption,  that  is  used  as  an  additive 
in  gasoline,  and  that  meets  the 
requirements  of  §  80.1610. 

(www)  Oxygenate  manufacturer 
means  any  person  who  owns,  leases, 
operates,  controls,  or  supervises  an 
oxygenate  production  facility. 

(xxx)  Oxygenate  production  facility 
means  any  facility  where  oxygenate  is 
produced. 

(yyy)  CBOB  means  gasoline 
blendstock  that  becomes  conventional 
gasoline  solely  upon  the  addition  of 
oxygenate. 

(zzz)  Natural  gas  liquids  (NGL)  means 
the  components  of  natural  gas 
(primarily  propane,  butane,  pentane, 
hexane,  and  heptane)  that  are  separated 
from  the  gas  state  in  the  form  of  liquids 
in  a  natural  gas  production  facility,  in 
a  gas  processing  plant,  or  in  a  natural 
gas  pipeline.  NGL  is  sometimes  also 
referred  to  as  “natural  gasoline”. 

(aaaa)  Natural  gas  means  a  mixture  of 
hydrocarbon  gases  that  occurs  with 
petroleum  deposits,  principally 
methane  together  with  varyiilg 
quantities  of  ethane,  propane,  butane, 
and  other  gases. 

5.  Section  80.8  is  revised  to  read  as 
follows: 

§80.8  Sampling  methods  for  gasoline, 
diesel  fuel,  fuel  additives,  and  renewable 
fuels. 

The  sampling  methods  specified  in 
this  section  shall  be  used  to  collect 
samples  of  gasoline,  diesel,  fuel 
additives  and  renewable  fuels  for 
purposes  of  determining  compliance 
with  the  requirements  of  this  part. 


(a)  Manual  sampling.  Manual 
sampling  of  tanks  and  pipelines  shall  be 
performed  according  to  the  applicable 
procedures  specified  in  ASTM 
International  (ASTM)  standard  practice 
D4057  (incorporated  by  reference,  see 
paragraph  (e)  of  this  section). 

(b)  Automatic  sampling.  Automatic 
sampling  of  petroleum  products  in 
pipelines  shall  he  performed  according 
to  the  applicable  procedures  specified 
in  ASTM  International  (ASTM)  standard 
practice  D4177  (incorporated  by 
reference,  see  paragraph  (e)  of  this 
section). 

(c)  Sampling  and  sample  handling  for 
volatility  measurement.  Samples  tp  be 
analyzed  for  Reid  Vapor  Pressure  (RVP) 
shall  he  collected  and  handled 
according  to  the  applicable  procedures 
in  ASTM  standard  practice  D5842 
(incorporated  by  reference,  see 
paragraph  (e)  of  this  section). 

(d)  Sample  compositing.  Composite 
samples  shall  be  prepared  using  the 
applicable  procedures  in  ASTM 
standard  practice  D5854  (incorporated 
by  reference,  see  paragraph  (e)  of  this 
section). 

(e)  Materials  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  the  documents  listed  in  this 
section  as  prescribed  in  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Anyone  may  inspect 
copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC  20460,  under  EPA 
docket  ID  Number  EPA-HQ-OAR- 
2011-0135,  or  at  the  National  Archives 
and  Records  Administration  (NARA). 
The  telephone  number  for  the  Air 
Docket  Public  Reading  Room  is  (202) 
566-1742.  For  information  on  the 
availability  of  this  material  at  NARA, 
call  202-741-6030  or  go  to:  http:// 
iwiw.archives.gOv//federal_register/ 
codeofjederalregulations/ 
ibr_locations.html.  For  further 
information  on  these  test  methods, 
please  contact  the  Environmental 
Protection  Agency  at  734-214-4582. 

(1)  ASTM  International  material. 
Anyone  may  purchase  copies  of  these 
materials  from  the  ASTM  International, 
100  Barr  Harhor  Dr.,  West 
Conshohocken,  PA  19428-2959,  or  by 
contacting  ASTM  International 
customer  service  at  10-832-9585,  or  by 
contacting  the  email  address  of 
service@astm.org  from  the  ASTM 
International  Web  site  oihttp:// 
www.astm.org. 

(i)  ASTM  International  standard 
practice  D4057-06  (Reapproved  2011) 
(“ASTM  International  D4057”), 
Standard  practice  for  Manual  Sampling 


of  Petroleum  and  Petroleum  Products, 
approved  June  1,  2011. 

(ii)  ASTM  International  standard 
practice  D4177-95  (Reapproved  2010) 
(“.ASTM  International  D4177”), 

Standard  Practice  for  Automatic 
Sampling  of  Petroleum  and  Petroleum 
Products,  approved  May  1,  2010. 

(iii)  /\STM  International  standard 
practice  D5842-04  (Reapproved  2009) 
(“ASTM  International  D5842”), 

Standard  Practice  for  Sampling  and 
Handling  of  Fuels  for  Volatility 
Measurement,  approved  June  1,  2009. 

(iv)  ASTM  International  standard 
practice  D5854-96  (Reapproved  2010) 
(“ASTM  International  D5854”), 

Standard  Practice  for  Mixing  and 
Handling  of  Liquid  Samples  of 
Petroleum  and  Petroleum  Products, 
approved  May  1,  2010. 

(2)  [Reserved] 

■  6.  A  new  §  80.10  is  added  to  subpart 
A  to  read  as  follows: 

§80.10  Correction  of  batch  volume 
reports. 

For  purposes  of  compliance  with  the 
reporting  requirements  of  this  part, 
parties  required  to  submit  batch  reports 
are  not  required  to  correct  unintentional 
errors  in  reporting  batch  volume  on 
previously  submitted  batch  reports 
where  all  of  the  following  circumstances 
apply: 

(a)  The  reporting  violation  pertains 
solely  to  the  volume  of  the  batch. 

(b)  The  volume  of  the  hatch  is 
incorrect  by  no  more  than  500  gallons 
or  by  no  more  than  1  percent  of  the  true 
batch  volume,  in  gallons,  whichever  , 
value  (in  gallons)  is  less. 

(c)  Reporting  the  true  volumes  of  all 
the  batches  for  the  reporting  period 
would  not  result  in  a  higher  annual 
average  sulfur  or  benzene  value  than 
reported  using  the  incorrect  values  after 
rounding  to  the  applicable  digit  for 
reporting. 

(d)  Reporting  the  true  value  for  any 
batch  would  not  result  in  a  reduced 
number  of  gallons  for  a  violation  of  any 
per-gallon  standard  or  a  violation  of  any 
other  requirement  of  the  Clean  Air  Act. 

(e)  The  reporting  party  certifies  that 
the  conditions  in  paragraphs  (a)  through 
(d)  of  this  section  have  been  met. 

(f)  For  subpart  M  of  this  part,  this 
section  applies  only  to  the  volume  of 
fuels  produced  or  exported  that  result  in 
a  renewable  volume  obligation  under 
subpart  M  of  this  part  for  obligated 
parties. 

■  7a.  Section  80.46  is  amended  by: 

■  a.  Revising  the  section  heading. 

■  b.  Revising  paragraphs  (a)(1),  (a)(2), 

(a) (3),  and  (a)(4). 

■  c.  Revising  paragraphs  (b)(1)  and 

(b) (2)(i)  introductory  text. 
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■  d.  Revising  paragraph  (c). 

■  e.  Revising  paragraph  (d). 

■  f.  Revising  paragraphs  (e)(1)  and  (e)(2), 
and  adding  a  new  paragraph  (e)(3). 

■  g.  Revising  paragraphs  (i)(l)  and 
(n(3)(i). 

■  h.  Revising  paragraphs  (g)(1)  and 
(g)(2)(i). 

■  i.  Revising  paragraph  (h)  introductory 
text  and  paragraph  (h)(1). 

§  80.46  Measurement  of  reformulated 
gasoline  and  conventional  gasoline  fuel 
parameters. 

(a)  *  *  * 

(1)  Through  November  29,  2014,  the 
sulfur  content  of  gasoline  must  be 
determined  by  ASTM  International 
standard  method  D2622  (incorporated 
by  re^rence,  see  paragraph  (h)  of  this 
section)  or  by  one  of  the  alternative  test 
methods  specified  in  paragraph  (a)(3)  of 
this  section.  Beginning  November  30, 
2014,  the  sulfur  content  of  gasoline 
must  be  determined  by  a  test  method 
approved  under  §  80.47. 

(2)  Through  November  29,  2014,  the 
sulfur  content  of  butane  must  be 
determined  by  ASTM  International 
standard  method  D6667  (incorporated 
by  reference,  see  paragraph  (h)  of  this 
section)  or  by  one  of  the  alternative  test 
methods  specified  in  paragraph  (a)(4)  of 
this  section. 

(3)  Through  November  29,  2014,  any 
refiner  or  importer  may  use  any  of  the 
following  methods  for  determining  the 
sulfur  content  of  gasoline  provided  the 
refiner  or  importer  test  result  is 
correlated  with  the  method  specified  in 
paragraph  (a)(1)  of  this  section; 

Ji)  ASTM  International  standard  test 
method  D5453  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section). 

(ii)  ASTM  International  standard  test 
method  D6920  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section). 

(iii)  ASTM  International  standard  test 
method  D3120  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section). 

(iv)  ASTM  International  standard  test 
method  D7039  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section). 

(4)  Beginning  November  30,  2014,  the 
sulfur  content  of  butane  must  be 
determined  by  a  test  method  approved 
under  §  80.47.  Through  November  29, 
2014,  any  refiner  or  importer  may 
determine  the  sulfur  content  of  butane 
using  any  one  of  the  following  methods; 
provided  the  refiner  or  importer  test 
result  is  correlated  with  the  method 
specified  in  paragraph  (a)(2)  of  this 
section: 

.  (i)  ASTM  International  standard 
method  D4468  (incorporated  by 


reference,  see  paragraph  (h)  of  this 
section). 

(ii)  ASTM  International  standard 
method  D3246  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section). 

(b)  *  *  * 

(1)  Through  November  29,  2014, 
olefin  content  must  be  determined  using 
ASTM  International  standard  method 
D1319  (incorporated  by  reference,  see 
paragraph  (h)  of  this  section).  Beginning 
November  30,  2014,  the  olefin  content 
of  gasoline  may  be  determined  by  a  test 
method  approved  under  §  80.47. 

(2) (i)  Through  November  29,  2014, 
any  refiner  or  importer  may  determine 
olefin  content  using  ASTM  International 
standard  method  ASTM  D6550 
(incorporated  by  reference,  see 
paragraph  (h)  of  this  section)  for 
purposes  of  meeting  any  testing 
requirements  involving  olefin  content, 
provided  that: 

•k  it  ic  ic  it 

(c)  Reid  Vapor  Pressure  (RVP).  (1) 
Through  November  29,  2014,  Reid  . 
Vapor  Pressure  must  be  determined 
using  ASTM  International  standard 
method  D5191  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section),  except  the  following  correction 
equation  must  be  used: 

RVP  psi  =  (0.956  *  X)  -  0.347 

RVP  kPa  =  0.956  *  X)  -  2.39 

Where: 

X  =  Total  measured  vapor  pressure,  in  psi  or 
kPa. 

(2)  Beginning  November  30,  2014, 

RVP  may  be  determined  by  a  test 
method  approved  under  §  80.47. 

(d)  Distillation.  Through  November 
29,  2014,  distillation  parameters  must 
be  determined  using  ASTM 
International  standard  method  D86 
((incorporated  by  reference,  see 
paragraph  (h)  of  this  section).  Beginning 
November  30,  2014,  the  distillation 
parameters  may  be  determined  by  a  test 
method  approved  under  §  80.47. 

(e)  *  *  * 

(1)  Through  November  29,  2014, 
benzene  content  must  be  determined 
using  ASTM  International  standard 
method  D3606  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section),  except  that: 

(2)  Instrument  parameters  shall  be 
adjusted  to  ensure  complete  resolution 
of  the  benzene,  ethanol  and  methanol 
peaks  because  ethanol  and  methanol 
may  cause  interference  with  ASTM 
International  D3606  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section)  when  present. 

(3)  Beginning  November  30,  2014,  the 
benzene  content  may  be  determined  by 
a  test  method  approved  under  §  80.47. 


(f) (1)  Through  November  29,  2014, 
aromatic  content  must  be  determined 
using  ASTM  International  standard 
method  D5769  (incorporated  by 
reference,  see  paragraph  (h)  of  this 
section),  except  the  sample  chilling 
requirements  in  section  8  of  this 
standard  method  are  optional. 

Beginning  November  30,  2014,  the 
aromatic  content  may  be  determined  by 
a  test  method  approved  under  §  80.47. 

(2)  *  *  * 

(3)(i)  Through  November  29,  2014  any 
refiner  or  importer  may  determine 
aromatics  content  using  ASTM 
International  standard  method  D1319 
(incorporated  by  reference,  see 
paragraph  (h)  of  this  section)  for  the 
purposes  of  meeting  any  test 
requirement  involving  aromatic  content; 
provided  that: 

***** 

(g) *  *  * 

(1)  Through  November  29,  2014, 
oxygen  and  oxygenate  content  must  be 
determined  using  ASTM  International 
standard  method  D5599  (incorporated 
by  reference,  see  paragraph  (h)  of  this 
section).  Beginning  November  30,  2014, 
oxygen  and  oxygenate  content  may  be 
determined  by  a  test  rnethod  approved 
under  §  80.47. 

(2) (i)  Through  November  29,  2014, 
when  oxygenates  present  are  limited  to 
MTBE,  ETBE,  TAME,  DIPE,  tertiary- 
amyl  alcohol  and  Cl  to  C4  alcohols,  any 
refiner,  importer,  or  oxygenate  blender 
may  determine  oxygen  and  oxygen 
content  using  ASTM  International 
standard  method  D4815  (incorporated 
by  reference,  see  paragraph  (h)  of  this 
section)  for  purposes  of  meeting  any 
testing  requirement;  provided  that: 
***** 

-  (h)  Materials  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  the  documents  listed  in  this 
section  as  prescribed  in  5  U.S.C.  552(a) 
and  1  CFR  51.  Anyone  may  inspect 
copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC,  20460,  under  EPA 
docket  ID  Number  EPA-HQ-OAR- 
2011-0135,  or  at  the  National  Archives 
and  Records  Administration  (NARA). 
The  telephone  number  for  the  Air 
Docket  Public  Reading  Room  is  (202) 
566-1742.  For  information  on  the 
availability  of  this  material  at  NARA, 
call  (202)  741-6030  or  go  to:  http:// 
www'.archives.gov/ / federalregister/ 
codeofjederalregulations/ 

.  ibrjocations.html.  For  further 
information  on  these  test  methods. 
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please  contact  the  Environmental 
Protection  Agency  at  734-214-4582. 

(1)  ASTM  International  material. 
Anyone  may  purchase  copies  of  these 
materials  from  the  ASTM  International, 
100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428-2959,  or  by 
contacting  ASTM  International 
customer  service  at  10-832-9585,  or  by 
contacting  the  email  address  of 
service@astm.org  from  the  ASTM 
International  Web  site  of  http:// 
mnv.astm.org. 

(i)  ASTM  International  standard 
method  D3606-10  (“ASTM 
International  D3606”),  “Standard  Test 
Method  for  Determination  of  Benzene 
and  Toluene  in  Finished  Motor  and 
Aviation  Gasoline  by  Gas 
Chromatography,  approved  October  1, 
2010. 

(ii)  ASTM  International  standard 
method  D1319-10  (“ASTM 
International  D1319”),  “Standard  Test 
Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Absorption”, 
approved  May  1,  2010. 

(iii)  ASTM  International  standard 
method  D6550-10  (“ASTM 
International  D6550”),  “Standard  Test 
Method  for  the  Determination  of  Olefin 
Content  of  Gasolines  by  Supercritical- 
Fluid  Chromatography”,  approved 
October  1,  2010. 

(iv)  ASTM  International  standard 
method  D4815-09  (“ASTM 
International  D4815”),  “Standard  Test 
Method  for  Deterrhination  of  MTBE, 
ETBE,  TAME,  DIPE,  tertiary-Amyl 
Alcohol  and  C|  to  C4  Alcohols  in 
Gasoline  by  Gas  Chromatography”, 
approved  October  1,  2009. 

(v)  ASTM  International  standard 
method  D2622-10  (“ASTM 
Interhational  D2622”),  “Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
Ray  Fluorescence  Spectrometry”, 
approved  February  15,  2010. 

(vi)  ASTM  International  standard 
method  D2622-10  (“ASTM 
International  D2622”),  “Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
Ray  Fluorescence  Spectrometry”, 
approved  February  15,  2010. 

(vii)  ASTM  International  standard 
method  D3246-11  (“ASTM 
International  D3246”),  “Standard  Test 
Method  for  Sulfur  in  Petroleum  Gas  by 
Oxidative  Microcoulometry”,  approved 
June  1,2011. 

(viii)  ASTM  International  standard 
method  D5599-00(2010)  (“ASTM 
International  D5599”),  “Standard  Test 
Method  for  Determination  of 
Oxygenates  in  Gasoline  by  Gas 
Chromatography  and  Oxygen  Selective 


Flame  Ionization  Detection”,  approved 
October  1,  2010. 

(ix)  ASTM  International  standard 
method  D5 769-10  (“ASTM 
International  D5769”),  “Standard  Test 
Method  for  Determination  of 
Oxygenates  in  Gasoline  by  Gas 
Chromatography  and  Oxygen  Selective 
Flame  Ionization  Detection”,  approved 
October  1,  2010. 

(x)  ASTM  international  standard 
method  D86-lla  (“ASTM  International 
D86”),  “Standard  Test  Method  for 
Determination  of  Petroleum  Products  at 
Atmospheric  Pressure”,  approved  July 
1,  2011. 

(xi)  ASTM  International  standard 
method  D5453-09  (“ASTM 
International  D5453”),  “Standard  Test 
Method  for  Determination  of  Total 
Sulfur  in  Light  Hydrocarbons,  Spark 
Ignition  Engine  Fuel,  Diesel  Engine 
Fuel,  and  Engine  Oil  by  Ultraviolet 
Fluorescence”,  approved  June  15,  2009. 

(xii)  ASTM  International  standard 
method  D6920-07  (“ASTM  D6920”), 
Standard  Test  Method  for  Total  Sulfur 
in  Naphthas,  Distillates,  Reformulated 
Gasolines,  Diesels,  Biodiesels,  and 
Motor  Fuels  by  Oxidative  Combustion 
and  Electrochemical  Detection, 
approved  December  1,  2007. 

(xiii)  ASTM  International  standard 
method  D3120-08  (“ASTM 
International  D3120”),  “Standard  Test 
Method  for  Trace  Quantities  of  Sulfur  in 
Light  Petroleum  Hydrocarbons  by 
Oxidative  Microcoulometry”,  approved 
December  15,  2008. 

(xiv)  ASTM  International  standard 
method  D7039-07  (“ASTM  D7039”), 
Standard  Test  Method  for  Sulfur  in 
Gasoline  and  Diesel  Fuel  by 
Monochromatic  Wavelength  Dispersive 
X-ray  Fluorescence  Spectrometry, 
approved  May  1,  2007. 

(xv)  ASTM  International  standard 
method  D6667-10  (“ASTM 
International  D6667”),  “Standard  Test 
Method  for  Determination  of  Total 
Volatile  Sulfur  in  Gaseous 
Hydrocarbons  and  Liquefied  Petroleum 
Gases  by  Ultraviolet  Fluorescence”, 
approved  October  1,  2010. 

(xvi)  ASTM  International  standard 
method  D4468-85(2006)  (“ASTM 
International  D4468”),  “Standard  Test 
Method  for  Total  Sulfur  in  Gaseous 
Fuels  by  Hydrogenolysis  and 
Rateometric  Colorimetry”,  approved 
June  1,  2006. 

★  ■  ★  *  *  * 

■  7b.  Section  80.47  is  added  to  read  as 
follows: 


§80.47  Performance-based  Analytical  Test 
Method  Approach. 

All  sample  handling,  testing 
procedures  and  tests  must  be  conducted 
using  good  laboratory  practices. 

(a)  Definitions.  As  used  in  this 
subpart: 

(1)  Performance-based  Analytical  Test 
Method  Approach  means  a 
measurement  system  based  upon 
established  performance  criteria  for 
accuracy  and  precision  with  use  of 
analytical  test  methods.  As  used  in  this 
subpart,  a  measurement  system  used  by 
laboratories  to  demonstrate  that  a 
particular  analytical  test  method  is 
acceptable  for  demonstrating 
compliance. 

(2)  Accuracy  means  the  closeness  of 
agreement  between  an  observed  value 
from  a  single  test  measurement  and  an 
accepted  reference  value. 

(3)  Precision  means  the  degree  of 
agreement  in  a  set  of  measurements 
performed  on  the  same  property  of 
identical  test  material. 

(4)  Absolute  fuel  parameter  means  a 
fuel  parameter  for  which  a  gravimetric 
standard  is  practical  to  construct  and 
use.  Sulfur  content  of  gasoline,  butane, 
or  diesel  fuel  are  examples  of  an 
absolute  fuel  parameter. 

(5)  Gravimetric  standard  means  a  test 
material  made  by  adding  a  carefully 
weighed  quantity  of  the  analyte  to  a 
measured  quantity  of  another  sub.stance 
known  not  to  contain  any  of  the  analyte, 
resulting  in  a  solution -with  an 
accurately  known  concentrate  of  the 
analyte. 

(6)  Consensus  named  fuels  are 
homogeneous  quantities  of  fuel  that 
have  been  analyzed  by  a  number  of 
different  laboratories  (by  sending 
around  small  samples).  The  average 
concentration  of  some  parameter  of 
interest  across  all  of  the  different 
laboratories  is  then  used  as  the 
“consensus  name”  for  that  material. 

(7)  Locally-named  reference  materials 
are  gasoline  or  diesel  fuels  that  are 
usually  from  the  regular  production  of 
the  facility  where  they  are  used  in 
laboratory  quality  control  efforts  and 
have  been  analyzed  using  the 
designated  method  (either  by  the 
facility’s  lab  or  by  a  referee  lab)  to 
obtain  an  estimate  of  their 
concentration. 

(8)  Method-defined  fuel  parameter 
means  a  fuel  parameter  for  which  an 
EPA-prescribed  primary  test  method  or 
designated  method  defines  the 
regulatory  standard.  Examples  of 
method-defined  fuel  parameters  include 
olefin  content  in  gasoline,  Reid  vapor 
pressure  (RVP)  of  gasoline,  distillation 
parameters  of  gasoline,  benzene  content 
of  gasoline,  aromatic  content  of  gasoline 
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and  diesel  fuel,  and  oxygen/oxygenates 
content  of  gasoline. 

(9)  Reference  Installations  are 
designated  test  method  installations  that 
are  used  to  qualify  the  accuracy  of  other 
method-defined  parameter  instruments. 
Reference  installations  of  the  designated 
test  method  will  be  used  to  evaluate  the 
accuracy  of  other  method-defined 
alternative  test  methods  and  to  establish 
correlation  equations  if  necessary. 

(10)  Correlation  equation  is  a 
correction  equation  as  determined  by 
the  use  of  ASTM  International  standard 
practice  D6708  (incorporated  by 
reference,  see  paragraph  (r)  of  this 
section).  This  standard  practice 
determines  whether  the  comparison 
between  the  alternative  test  method  and 
the  designated  test  method  is  a  null 
result.  If  the  comparison  is  not  null, 
then  the  standard  practice  provides  for 
a  correlation  equation  that  predicts 
designated  test  method  results  from  the 
applicable  method-defined  alternative 
test  method. 

(11)  Statistical  quality  control  (SQC) 
means  a  planned  system  of  activities 
whose  purpose  is  to  provide  a  level  of 
quality  that  meets  the  needs  of 
compliance  with  the  standards  of  this 
part.  This  subpart  prescribes  specific 
SQC  requirements  for  both  absolute  and 
method  driven  fuel  parameters  for  both 
VCSB  and  non-VCSB  regulated  parties. 

(12)  Voluntary  consensus-based 
standards  body  (VCSB)  means  a 
domestic  or  international  organization 
that  plans,  develops,  establishes,  Or 
coordinates  voluntary  consensus 
standards  using  agreed-upon  procedures 
and  which  possesses  the  attributes  of 
openness,  balance  of  interest,  due 
process,  and  consensus,  as  explained  in 
0MB  Circular  A-119  and  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  P.L.  104-113,  sec.  12rd). 

(13)  Non-Voluntary  consensus-based 
standards  body  (non-VCSB)  means  a 
domestic  or  international  regulated 
party  who  has  developed  a  proprietary 
analytical  test  method  that  has  not  been 
adopted  by  a  VCSB  organization. 

(b)  Precision  and  accuracy  criteria  for 
approval  for  the  absolute  fuel  parameter 
of  gasoline  sulfur.  (1)  Precision. 
Beginning  November  30,  2014,  for  motor 
vehicle  gasoline  and  gasoline  fuel 
additives  subject  to  the  gasoline  sulfur 
standard  at  §  80.195  and  §  80.1603,  the 
maximum  allowable  standard  deviation 
computed  from  the  results  of  a 
minimum  of  20  tests  made  over  20  days 
(7  or  fewer  tests  per  week  and  2  or  fewer 
tests  per  day)  on  samples  using  good 
laboratory  practices  taken  from  a  single 
homogeneous  commercially  available 
gasoline  must  be  less  than  or  equal  to 
1.5  times  the  repeatability  “r”  divided 


by  2.77,  where  “r”  equals  the  ASTM 
repeatability  of  ASTM  D7039-07 
(Example:  A  lOppm  sulfur  gasoline 
sample:  maxinjum  allowable  standard 
deviation  of  20  tests  <  1.5*(1.75ppm/ 
2.77)=0.95  ppm).  The  20  results  must  be 
a  series  of  tests  with  a  sequential  record 
of  analysis  and  no  emissions.  A 
laboratory  facility  may  exclude  a  given 
sample  or  test  result  only  if  the 
exclusion  is  for  a  valid  reason  under 
good  laboratory  practices  and  it 
maintains  records  regarding  the  sample 
and  test  results  and  the  reason  for 
excluding  them. 

(2)  Accuracy.  Beginning  November 
30,  2014,  for  motor  vehicle  gasoline  and 
gasoline  fuel  additives  subject  to  the 
gasoline  sulfur  standard  at  §§  80.195 
and  80.1603: 

(i)  The  arithmetic  average  of  a 
continuous  series  of  at  least  10  tests 
performed  using  good  laboratory 
practices  on  a  commercially  available 
gravimetric  sulfur  standard  in  the  range 
of  1-10  ppm  shall  not  differ  from  the 
accepted  reference  value  (ARV)  of  the 
standard  by  more  than  0.71  ppm  sulfur; 

(ii)  The  arithmetic  average  of  a 
continuous  series  of  at  least  10  tests 
performed  using  good  laboratory 
practices  on  a  commercially  available 
gravimetric  sulfur  standard  in  the  range 
of  10-20  ppm  shall  not  differ  from  the 
ARV  of  the  standard  by  more  than  1.00 
ppm  sulfur;  and 

(iii)  In  applying  the  tests  of 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section,  individual  test  results  shall  be 
compensated  for  any  known  chemical 
interferences  using  good  laboratory 
practices. 

(3)  The  test  method  specified  at 

§  80.46(a)(1)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraphs  (b)(1)  and  (2)  of  this  section. 

(c)  Precision  and  accuracy  criteria  for 
approval  of  the  absolute  fuel  parameter 
of  sulfur  in  butane.  (1)  Precision. 
Beginning  November  30,  2014,  for 
butane  subject  to  the  butane  sulfur 
standard  at  §§80.82,  80.195,  80.340(b), 
and  80.1603,  the  maximum  allowable 
standard  deviation  computed  from  the 
results  of  a  minimum  of  20  tests  made 
over  20  days  (7  or  fewer  tests  per  week 
and  2  or  fewer  tests  per  day)  on  samples 
using  good  laboratory  practices  taken 
from  a  single  homogeneous 
commercially  available  butane  must  be 
less  than  or  equal  to  1.5  times  the 
repeatability  “r”  divided  by  2.77,  where 
“r”  equals  the  ASTM  repeatability  of 
ASTM  D6667-10  (Example:  A  10  ppm 
sulfur  butane  sample:  maximum 
allowable  standard  deviation  of  20  tests 
<  1.5*(1.15ppm/2.77)  =  0.62  ppm).  The 
20  results  must  be  a  series  of  tests  with 
a  sequential  record  of  analysis  and  no 


emissions.  A  laboratory  facility  may 
exclude  a  given  sample  or  test  result 
only  if  the  exclusion  is  for  a  valid 
reason  under  good  laboratory  practices 
and  it  maintains  records  regarding  the 
sample  and  test  results  and  the  reason 
for  excluding  them. 

(2)  Accuracy.  Beginning  November 
30,  2014,  for  butane  subject  to  the 
butane  sulfur  standard  at  §§  80.82  and 
80.1603: 

(i)  The  arithmetic  average  pf  a 
continuous  series  of  at  least  10  tests 
performed  using  good  laboratory 
practices  on  a  commercially  available 
gravimetric  sulfur  standard  in  the  range 
of  1-10  ppm  shall  not  differ  from  the 
ARV  of  the  standard  by  more  than  0.47 
ppm  sulfur; 

(ii)  The  arithmetic  average  of  a 
continuous  series  of  at  least  10  tests 
performed  using  good  laboratory 
practices  on  a  commercially  available 
gravimetric  sulfur  standard  in  the  range 
of  10-20  ppm  shall  not  differ  from  the 
ARV  of  the  standard  by  more  than  0.94 
ppm  sulfur;  and 

(iii)  In  applying  the  tests  of 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section,  individual  test  results  shall  be 
compensated  for  any  known  chemical 
interferences  using  good  laboratory 
practices. 

(3)  The  test  method  specified  at 

§  80.46(a)(2)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(d)  Precision  criteria- for  approval  of 
the  method  defined  fuel  parameter  of 
olefins  in  gasoline.  (1)  Precision. 
Beginning  November  30,  2014,  for  motor 
vehicle  gasoline  and  gasoline  fuel 
additives  subject  to  the  gasoline 
standards  of  this  part,  the  maximum 
allowable  standard  deviation  computed 
from  the  results  of  a  minimum  of  20 
tests  made  over  20  days  (7  or  fewer  tests 
per  week  and  2  or  fewer  tests  per  day) 
on  samples  using  good  laboratory 
practices  taken  from  a  single 
homogeneous  commercially  available 
gasoline  must  be  less  than  or  equal  to 
1.5  times  the  repeatability  “r”  divided 
by  2.77,  where  “r”  equals  the  ASTM 
repeatalDility  of  ASTM  D1319-10 
(Example:  A  gasoline  containing  9Vol% 
olefins:  maximum  allowable  standard 
deviation  of  20  tests  <  1.5*(0.972Vol%/ 
2.77)  =  0.53Vol%).  The  20  results  must 
be  a  series  of  tests  with  a  sequential 
record  of  analysis  and  no  emissions.  A 
laboratory  facility  may  exclude  a  given 
sample  or  test  result  only  if  the 
exclusion  is  for  a  valid  reason  under 
good  laboratory  practices  and  it 
maintains  records  regarding  the  sample 
and  test  results  and  the  reason  for 
excluding  them. 
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(2)  The  test  method  specified  at 
§  80.46(b)(1)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraph  (d)(1)  of  this  section. 

(e)  Precision  criteria  for  approval  of 
the  method  defined  fuel  parameter  of 
aromatics  in  gasoline.  (1)  Precision. 
Beginning  November  30,  2014,  for  motor 
vehicle  gasoline  and  gasoline  fuel 
additives  subject  to  the  gasoline 
standards  of  this  part,  the  maximum 
allowable  standard  deviation  computed 
from  the  results  of  a  minimum  of  20 
tests  made  over  20  days  (7  or  fewer  tests 
per  week  and  2  or  fewer  tests  per  day) 
on  samples  using  good  laboratory 
practices  taken'from  a  single 
homogeneous  commercially  available 
gasoline  must  be  less  than  or  equal  to 

1.5  times  the  repeatability  “r”  divided 
by  2.77,  where  “r”  equals  the  ASTM 
repeatability  of  ASTM  Dl 3 19-10 
(Example:  A  gasoline  containing 
32Vol%  aromatics;  maximum  allowable 
standard  deviation  of  20  tests  < 
1.5*(1.3Vol%/2.77)  =  0.70Vol%).  The 
20  results  must  be  a  series  of  tests  with 
a  sequential  record  of  analysis  and  no 
emissions.  A  laboratory  facility  may 
exclude  a  given  sample  or  test  result 
only  if  the  exclusion  is  for  a  valid 
reason  under  good  laboratory  practices 
and  it  maintains  records  regarding  the 
sample  and  test  results  and  the  reason 
for  excluding  them. 

(2)  The  test  method  specified  at 
§  80.46(f)(1)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraph  (e)(1)  of  this  section. 

(f)  Precision  criteria  for  approval  of 
the  method  defined,fuel  parameter  of 
oxygen  and  oxygenate  content  in 
gasoline.  (1)  Precision.  Beginning 
November  30,  2014,  for  motor  vehicle 
gasoline  and  gasoline  fuel  additives 
subject  to  the  gasoline  standards  of  this 
part,  the  maximum  allowable  standard 
deviation  computed  from  the  results  of 
a  minimum  of  20  tests  made  over  20 
days  (7  or  fewer  tests  per  week  and  2  or 
fewer  tests  per  day)  on  samples  using 
good  laboratory  practices  taken  from  a 
single  homogeneous  commercially 
available  gasoline  must  be  less  than  or 
equal  to  1.5  times  the  repeatability  “r” 
divided  by  2.77,  where  “r”  equals  the 
ASTM  repeatability  of  ASTM  5599- 
00(2010)  (Example:  A  gasoline 
containing  3Mass%  total  oxygen: 
maximum  allowable  standard  deviation 
of  20  tests  <  1.5*(0.083Mass%/2.77)  = 
0.045Mass%).  The  20  results  must  be  a 
series  of  tests  with  a  sequential  record 
of  analysis  and  no  emissions.  A 
laboratory  facility  may  exclude  a  given 
sample  or  test  result  only  if  the 
exclusion  is  for  a  valid  reason  under 
good  laboratory  practices  and  it 
maintains  records  regarding  the  sample 


and  test  results  and  the  reason  for 
excluding  them. 

(2)  The  test  method  specified  at 
§  80.46(g)(1)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraph  (f)(1)  of  this  section. 

(g)  Precision  criteria  for  approval  of 
the  method  defined  fuel  parameter  of 
Reid  Vapor  Pressure  (RVP)  in  gasoline. 

(1)  Precision.  Beginning  November  30, 
2014,  for  motor  vehicle  gasoline  and 
gasoline  fuel  additives  subject  to  the 
gasoline  standards  of  this  part  and  the 
volatility  standards  at  §  80.27,  the 
maximum  allowable  standard  deviation 
computed  from  the  results  of  a 
minimum  of  20  tests  made  over  20  days 
(7  or  fewer  tests  per  week  and  2  or  fewer 
tests  per  day)  on  samples  using  good 
laboratory  practices  taken  from  a  single 
homogeneous  commercially  available 
gasoline  must  be  less  than  or  equal  to 

1.5  times  the  repeatability  “r”  divided 
by  2.77,  where  “r”  equals  the  ASTM 
repeatability  of  ASTM  5 191-1  Ob 
(Example:  A  gasoline  having  a  RVP  of 
6.8psi:  maximum  allowable  standard 
deviation  of  20  tests  <  1.5*(0.21psi/2.77) 
=  O.llpsi).  The  20  results  must  be  a 
series  of  tests  with  a  sequential  record 
of  analysis  and  no  emissions.  A 
laboratory  facility  may  exclude  a  given 
sample  or  test  result  only  if  the 
exclusion  is  for  a  valid  reason  under 
good  laboratory  practices  and  it 
maintains  records  regarding  the  sample 
and  test  results  and  the  reason  for 
excluding  them. 

(2)  The  test  method  specified  at 
§  80.46(c)(1)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraph  (g)(1)  of  this  section. 

(h)  Precision  criteria  for  approval  of 
the  method  defined  fuel  parameter  of 
gasoline  distillation.  (1)  Precision. 
Beginning  November  30,  2014,  for  motor 
vehicle  gasoline  and  gasoline  fuel 
additives  subject  to  the  gasoline 
standards  of  this  part,  the  maximum 
allowable  standard  deviation  computed 
from  the  results  of  a  minimum  of  20 
tests  made  over  20  days  (7  or  fewer  tests 
per  week  and  2  or  fewer  tests  per  day) 
on  samples  using  good  laboratory 
practices  taken  from  a  single 
homogeneous  commercially  available 
gasoline  must  be  less  than  or  equal  to 

1.5  times  the  repeatability  “r”  divided 
by  2.77,  where  “r”  equals  the  ASTM 
repeatability  of  ASTM  D86-lla  for  the 
initial  boiling  point,  ElO,  E50,  E90  and 
final  boiling  point.  (Example:  A  gasoline 
having  an  initial  boiling  point  of  20  °C 
and  a  final  boiling  point  of  110  °C; 
Maximum  allowable  standard  deviation 
of  20  tests  for  initial  boiling  point  < 
1.5*(2.84  °C/2.77)  =  1.54  °C,  maximum 
allowable  standard  deviation  of  20  tests 
for  ElO  <  1.5*(1.33  °C/2.77)  =  0.72  °C, 


maximum  allowable  standard  deviation 
of  20  tests  for  E50  <  1.5*(0.74  °C/2.77) 

=  0.40  °C,  maximum  allowable  standard 
deviation  of  20  tests  for  E90t  <  1.5*(1.79 
°C/2.77)  =  0.97  °C,  and  maximum 
allowable  standard  deviation  of  20  tests 
for  final  boiling  point  <  1.5*(3.33  °C/ 

2.77)  =  1.80  °C).  The  20  results  must  be 
a  series  of  tests  with  a  sequential  record 
of  analysis  and  no  emissions.  A 
laboratory  facility  may  exclude  a  given 
sample  or  test  result  only  if  the 
exclusion  is  for  a  valid  reason  under 
good  laboratory  practices  and  it 
maintains  records  regarding  the  sample 
and  test  results  and  the  reason  for 
excluding  them. 

(2)  The  test  method  specified  at 
§  80.46(d)(1)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraph  (h)(1)  of  this  section. 

(1)  Precision  criteria  for  approval  of 
the  method  defined  fuel  parameter  of 
benzene  in  gasoline.  (1)  Precision. 
Beginning  November  30,  2014,  for  motor 
vehicle  gasoline  and  gasoline  fuel 
additives  subject  to  the  gasoline 
standards  of  this  part  and  the  MSAT2 
standards  at  §§80.41,  80.101,  and 
80.1230,  the  maximum  allowable 
standard  deviation  computed  from  the 
results  of  a  minimum  of  20  tests  made 
over  20  days  (7  or  fewer  tests  per  week 
and  2  or  fewer  tests  per  day)  on  samples 
using  good  laboratory  practices  taken 
from  a  single  homogeneous 
commercially  available  gasoline  must  be 
less  than  or  equal  to  1.5  times  the 
repeatability  “r”  divided  by  2.77,  where 
“r”  equals  the  ASTM  repeatability  of 
ASTM  D3606.-10  (Example:  A  gasoline 
having  a  lVol%  benzene:  maximum 
allowable  standard  deviation  of  20  tests 
<  1.5*(0.04Vol%/2.77)  =  0.02Vol%). 

The  20  results  must  be  a  series  of  tests 
with  a  sequential  record  of  analysis  and 
no  emissions.  A  laboratory  facility  may 
exclude  a  given  sample  or  test  result 
only  if  the  exclusion  is  for  a  valid 
reason  under  good  laboratory  practices 
and  it  maintains  records  regarding  the 
sample  and  test  results  and  the  reason 
for  excluding  thpm. 

(2)  The  test  method  specified  at 

§  80.46(e)(1)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  of 
paragraph  (i)(l)  of  this  section. 

(j)  Precision  criteria  for  approval  of 
the  method  defined  fuel  parameter  of 
aromatics  in  diesel.  (1)  Precision. 
Beginning  November  30,  2014,  for  motor 
vehicle  diesel  and  diesel  fuel  additives 
subject  to  the  motor  vehicle  diesel 
standards  at  §  80.520,  the  maximum 
allowable  standard  deviation  computed 
from  the  results  of  a  minimum  of  20 
tests  made  over  20  days  (7  or  fewer  tests 
per  week  and  2  or  fewer  tests  per  day) 
on  samples  using  good  laboratory 
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practices  taken  from  a  single 
homogeneous  commercially  available 
gasoline  must  be  less  than  or  equal  to 
1.5  times  the  repeatability  “r”  divided 
by  2.77,  where  “r”  equals  the  ASTM 
repeatability  of  ASTM  D1319-10 
(Example:  A  diesel  fuel  containing 
35Vol%  aromatics:  maximum  allowable 
standard  deviation  of  20  tests  < 
1.5*(1.3Vol%/2.77)  =  0.70Vol%).  The 
20  results  must  be  a  series  of  tests  with 
a  sequential  record  of  analysis  and  no 
emissions.  A  laboratory  facility  may 
exclude  a  given  sample  or  test  result 
only  if  the  exclusion  is  for  a  valid 
reason  under  good  laboratory  practices 
and  it  maintains  records  regarding  the 
sample  and  test  results  and  the  reason 
for  excluding  them. 

(2)  The  test  method  specified  at 
§  80.46{j)(l)  and  in  use  prior  to  May  30, 
2014  is  exempt  from  the  requirements  Jif 
paragraph  (j)(l)  of  this  section. 

(k)  Criteria  for  designated  test  method 
reference  installations  used  to  qualify 
the  accuracy  of  other  method-defined 
parameter  instruments.  (1)  Beginning 
November  30,  2014,  the  reference 
installation  of  the  method-defined  fuel 
parameter  for  the  applicable  designated 
test  method  must  have  precision  equal 
to  1.5  times  the  repeatability  “r”  of  the 
method-defined  fuel  parameter’s 
designated  test  method,  where  “r”  is  the 
repeatability  of  the  designated  test 
method. 

(1)  Olefins  in  gasoline  see  paragraph 
(d)(1)  of  this  section. 

(ii)  Aromatics  in  gasoline  see 
paragraph  (d)(1)  of  this  section. 

(iii)  Oxygen  and  Oxygenate  content  of 
gasoline  see’paragraph  (f)(1)  of  this 
section. 

(iv)  Reid  Vapor  Pressure  (RVP)  of 
gasoline  see  paragraph  (g)(1)  of  this 
section. 

(v)  Gasoline  Distillation  see  paragraph 
(h)(1)  of  this  section. 

(vi)  Benzene  in  Gasoline  see 
paragraph  (i)(l)  of  this  section. 

(vii)  Aromatics  in  Diesel  see 
paragraph  (j)(l)  of  this  section. 

(2)  The  reference  installation  of  the 
method-defined  fuel  pafameter  for  the 
applicable  designated  test  method  must 
be  shown  to  be  near  the  middle 
distribution  of  an  industry  monthly 
inter-laboratory  crosscheck  program  for 
at  least  a  period  of  five  months  using 
good  laboratory  practices.  Specifically, 
compute  the  difference  between  the 
instrument’s  average  measurement  of 
the  fuel  closest  to  the  applicable  fuel 
standard  (or  to  the  average  value  for  the 
fuel  parameter  in  the  complex  model) 
and  the  robust  mean  for  that  fuel 
obtained  by  all  of  the  non-outlier  labs  in 
the  monthly  inter-laboratory  crosscheck 
program.  Standardize  this  difference  by 


expressing  it  in  robust  standard 
deviation  units.  These  standardized 
inter-laboratory  crosscheck  differences 
should  be  placed  in  a  moving  average 
with  a  minimum  span  of  five  months. 
The  instrument’s  moving  average  in 
robust  standard  deviation  units  cannot 
be  outside  the  central  50%  of  the 
distribution  of  all  laboratories  that 
participated  in  the  inter-laboratory 
crosscheck  program. 

(3)  The  reference  installation  of  the 
method-defined  fuel  parameter  for  the 
applicable  designated  test  method  must 
be  shown  to  be  in  statistical  quality 
control  as  specified  in  ASTM 
International  D6299  (incorporated  by 
reference,  see  paragraph  (r)  of  this 
section)  for  a  minimum  period  of  five 
months  using  good  laboratory  practices. 

(1)  Qualification  criteria  for  Voluntary 
Consensus  Standard  Based  (VCSB) 
Method-Defined  Parameter  Test 
Methods.  (1)  Beginning  November  30, 
2014,  include  full  test  method 
documentation  by  the  Voluntary 
Consensus  Standard  Based  (VCSB) 
organization,  including  a  description  of 
the  technology  and/or  instrumentation 
that  makes  the  method  functional. 

(2)  Include  information  reported  in 
the  test  method  that  demonstrates  the 
test  method  meets  the  applicable 
precision  information  for  the  method- 
defined  fuel  parameter  as  described  in 
this  section. 

(3)  Include  information  reported  in 
the  test  method  that  demonstrates  the 
test  method  has  been  evaluated  using 
ASTM  International  D6708 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section)  and 
whether  the  comparison  is  a  “null” 
result  or  whether  a  correlation  equation 
needs  to  be  applied  that  predicts 
designated  test  method  results  from  the 
applicable  method-defined  alternative 
test  method. 

(4)  The  test  methods  specified  at 
§§80.2(w)  and  80.46(a)(1),  (a)(2),  (b)(1), 
(c)(1),  (d)(1),  (e)(1),  (f)(1),  and  (g)(1)  and 
in  use  prior  to  May  30,  2013  are  exempt 
from  the  requirements  of  paragraphs 
(1)(1)  through  (3)  of  this  section. 

(m)  Qualification  criteria  for  Non- 
Voluntary  Consensus  Standard  Based 
(non-VCSB)  Method-Defined  Parameter 
Test  Methods.  For  a  non-VCSB  method 
to  be  approved,  the  following 
information  must  be  submitted  to  the 
Administrator  by  each  test  facility  for 
each  method  that  it  wishes  to  have 
approved. 

(1)  Beginning  November  30,  2014,  full 
and  thorough  test  method 
documentation,  including  a  description 
of  the  technology  and/or 
instrumentation  that  makes  the  method 
functional  so  a  person  lacking 


experience  with  the  test  instrument 
would  be  able  to  replicate  its  results. 

(2)  Information  reported  in  the  test 
method  that  demonstrates  the  test 
method  meets  the  applicable  precision 
information  using  good  laboratory 
practices  for  the  method-defined  fuel 
parameter  as  described  in  this  section. 

(3)  Both  the  candidate  method- 
defined  Non-VCSB  test  method  and  its 
respective  designated  test  method  must 
be  tested  on  a  range  of  consensus  named 
fuels  or  locally-named  reference 
materials  that  are  typical  of  those 
analyzed  by  the  facility  in  practice  using 
good  laboratory  practices  and  must  meet 
the  data  requirements  for- variability  as 
required  in  ASTM  International  D6708 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section). 

(4)  The  facility  using  the  candidate 
method-defined  non-VCSB  test  method 
must  statistically  establish  through 
application  of  ASTM  D6708 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section)  that  the 
candidate  method  measures  the  same 
aspect  of  samples  as  applicable  to  its 
respective  designated  test  method  using 
good  laboratory  practices. 

(5)  If  the  use  of  ASTM  D6708 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section)  reveals  that 
the  candidate  method-defined  non- 
VCSB  test  method  has  sample-specific 
biases  due  to  matrix  effects  that  cannot 
be  determined  as  random  the  method  is 
disqualified.  If  however,  it  is 
determined  that  the  candidate  method- 
defined  non-VCSB  test  method  can  be 
qualified  on  a  narrow  circuinscribed 
range  of  fuels  while  still  meeting  the 
data  requirements  for  variability  as 
required  in  ASTM  International  D6708 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section)  (see 
paragraph  (m)(3)  of  this  section),  then 
the  types  of  fuels  on  which  the 
qualification  was  achieved  and  for 
which  the  method  is  to  be  approved 
must  be  specified  in  the  candidate 
method-defined  non-VCSB  test  method 
description.  If  there  is  any  restriction  on 
the  scope  of  fuels  for  which  the 
candidate  method-defined  non-VCSB 
test  method  is  to  be  qualified,  the 
applicant  must  include  a  (^iscussion  of 
how  the  facility  plans  to  screen  sample 
for  conformity  to  the  scope.  If  the 
candidate  method-defined  test  method 
is  found  to  have  minimal  matrix  effects, 
a  statement  to  this  effect  must  be 
included  by  the  applicant  in  its 
application. 

(6)  The  candidate  method-defined 
non-VCSB  test  method  precision 
qualification  must  be  conducted  in  the 
form  of  “cross-method  reproducibility” 
(Rem)  of  the  candidate  method  and 
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applicable  designated  test  method  as 
required  in  ASTM  International  D6708 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section),  where  the 
Rem  must  be  equal  to  or  less  than  70 
percent  of  the  published  reproducibility 
of  tbe  applicable  designated  test  method 
using  good  laboratory  practices. 

(7)  The  applicant  of  the  candidate 

>■  method-defined  non-VCSB  test  method 
must  demonstrate  through  the  use  of 
ASTM  D6708  (incorporated  by 
reference,  see  paragraph  (r)  of  this 
section)  whether  a  correlation  to 
applicable  designated  test  method  is 
necessary.  If  it  is  determined  through 
the  use  of  this  practice  that  the 
candidate  method-defined  non-VCSB 
test  method  requires  a  correlation 
equation  in  order  to  predict  designated 
test  method  results,  then  this  correlation 
equation  must  be  applied  to  the 
candidate  instruments  output  to  obtain 
measurement  results  for  regulatory 
purposes  using  good  laboratory 
practices. 

(8)  Any  additional  information 
requested  by  the  Administrator  and 
necessary  to  render  a  decision  as  to 
approval  of  the  test  method. 

(9)  Samples  used  for  precision  and 
accuracy  determination  must  be 
retained  for  90  days. 

(10)  EPA  approval.  Within  90  days  of 
the  receipt  of  materials  required  to  be 
submitted  under  paragraphs  (m)(l) 
through  (9)  of  this  section,  the 
Administrator  shall  determine  whether 
the  test  method  is  approved  under  this 
section. 

(11)  If  the  Administrator  denies 
approval  of  the  test  method,  within  90 
days  of  receipt  of  all  maferials  required 
to  be  submitted  in  paragraphs  (m)(l) 
through  (9)  of  this  section,  the 
Administrator  will  notify  the  applicant 
of  the  reasons  for  not  approving  the 
method.'  If  the  Administrator  does  not 
notify  the  applicant  within  90  days  of 
receipt  of  the  application,  then  the  test 
method  shall  be  deemed  approved. 

(12)  The  Administrator  may  revpke 
approval  of  a  test  method  under  this 
section  for  cause,  including,  but  not 
limited  to,  a  determination  by  the 
Administrator  that  the  approved  test 
method  has  proved  to  be  inadequate  in 
practice. 

(13)  An  independent  third-party 
scientific  review  and  written  report  and 
verification  of  the  information  provided 
pursuant  to  paragraphs  (m)(l)  through 
(9)  of  this  section.  The  report  and 
verification  shall  be  based  upon  a  site 
visit  and  review  of  relevant  documents 
and  shall  separately  identify  each  item 
required  by  paragraphs  (m)(l)  through 
(9)  of  this  section,  describe  how  the 
independent  third-party  evaluated  the 


accuracy  of  the  information  provided, 
state  whether  the  independent  third- 
party  agrees  with  the  information 
provided,  and  identify  any  exceptions 
between  the  independent  third-party’s 
findings  and  the  information  provided. 

(i)  The  information  required  under 
this  section  to  be  provided  by  an 
independent  third  party  must  be 
conducted  by  both  a  professional 
chemist  and  professional  statistician  as 
specified  in  paragraph  (m)(13)(i)(A)  of 
this  section.  The  verifying  chemist  and 
statistician  must  be: 

(A)  For  a  refiner,  importer,  oxygenate 
producer,  and  oxygenate  blender,  a 
chemist  and  statistician  who  has  ^ 
received  at  least  a  bachelor’s  degree  in 
science  from  an  accredited  college  in 
the  United  States,  with  professional 
work  experience  in  the  petroleum  or 
oxygenate  field. 

(B)  [Reserved] 

(ii)  To  be  considered  an  independent 
third-party  under  this  paragraph 
(m)(13): 

(A)  The  third-party  shall  not  be 
employed  by  the  refiner,  importer, 
oxygenate  producer,  or  oxygenate 
blender,  or  any  subsidiary  or  employee 
of  the  refiner,  import  facility,  oxygenate 
producing  facility,  or  oxygenate  blender. 

(B)  The  third  party  shall  be  free  from 
any  interest  in  the  refiner’s,  importer’s, 
oxygenate  producer’s,  or  oxygenate 
blender’s  business. 

(C)  The  refiner,  importer,  oxygenate 
producer,  or  oxygenate  blender  shall  be 
free  firom  any  interest  in  the  third- 
party’s  business. 

(D)  Use  of  a  third-party  that  is 
debarred,  suspended,  or  proposed  for 
debarment  pursuant  to  the  Government¬ 
wide  Debarment  and  Suspension 
regulations,  40  CFR  part  32,  or  the 
Debarment,  Suspension  and  Ineligibility 
provisions  of  the  Federal  Acquisition 
Regulations,  48  CFR  part  9  subpart  9.4, 
shall  be  deemed  in  noncompliance  with 
the  requirements  of  this  section. 

(iii)  The  independent  third-party  shall 
retain  all  records  pertaining  to  the 
verification  required  under  this  section 
for  a  period  of  five  years  from  the  date 
of  creation  and  shall  deliver  such 
records  to  the  Administrator  upon 
request. 

(iv)  The  third-party  must  provide  to 
EPA  documentation  of  his  or  her 
qualifications  as  part  of  the  scientific 
review,  including  proof  of  appropriate 
college  degree. 

(14)  If  the  Administrator  finds  that  an 
individual  test  facility  has  provided 
false  or  inaccurate  information  under 
this  section,  upon  notice  from  the 
Administrator  the  approval  shall  be 
void  ab  initio. 


(n)  Accuracy  and  Precision  Statistical 
Quality  Control  (SQC)  Requirements  for 
the  Absolute  Fuel  Parameters. 

Beginning  November  30,  2014,  a  test 
shall  not  be  considered  a  test  using  an 
approved  test  method  unless  the 
following  quality  control  procedures  are 
performed  separately  for  each 
instrument  used  to  make  measurements: 

(1)  Accuracy  SQC.  Every  facility  shall 
conduct  tests  on  every  instrument  with 
a  commercially  available  gravimetric 
reference  material,  or  check  standard  as 
defined  in  the  ASTM  International 
standard  practice  D6299  (incorporated 
by  reference,  see  paragraph  (r)  of  this 
section)  on  at  least  a  quarterly  basis 
using  good  laboratory,practices.  The 
facility  must  pre-treat  and  assess  results 
from  the  check  standard  testing  after  at 
least  15  testing  occasions  as  described 
in  section  8.2  of  this  standard  practice. 
The  facility  must  construct  “MR”  and 
“I”  charts  with  control  lines  as 
described  in  section  8.4  and  appropriate 
Annex  sections  of  this  standard 
practice.  In  circumstances  where  the 
absolute  difference  between  the  mean  of 
multiple  back-to-back  tests  of  the 
standard  reference  material  and  the 
accepted  reference  value  of  the  standard 
reference  material  is  greater  than  0.75 
times  the  published  reproducibility  of 
the  test  method  must  be  investigated  by 
the  facility.  R-ecords  of  the  standard 
reference  materials  measurements  as 
well  as  any  investigations  into  any 
exceedance  of  these  criteria  must  be 
kept  for  a  period  of  5  years. 

(2) (i)  Precision  SQC.  Every  facility 
shall  conduct  tests  on  every  instrument 
with  a  quality  control  material  as 
defined  in  paragraph  3.2.3  in  ASTM 
International  D6299  (incorporated  by 
reference,  see  paragraph  (r)  of  this 
section)  either  once  per  week  or  once 
per  every  20  productions  tests, 
whichever  is  more  frequent.  The  facility 
must  construct  and  maintain  an  “I” 
chart  as  described  in  section  7  and 
section  Al.5.1  and  a  “MR”  chart  as 
described  in  section  Al.5.2.  Any 
violations  of  control  limit(s)  should  be 
investigated  by  personnel  of  the  facility 
and  records  kept  for  a  period  of  5  years. 

(ii)  Validation  of  New  QC  Material. 
When  a  test  facility  is  making  a 
transition  from  one  batch  of  QC  material 
to  the  next  batch  of  QC  material,  the 
facility  will  follow  the  “Q-Procedure”  in 
Annex  1.9  of  ASTM  International 
standard  practice  D6299  (incorporated 
by  reference,  see  paragraph  (r)  of  this 
section).  In  following  the  Q-Procedure  if 
the  plot  of  results  from  the  old  and  new 
QC  materials  on  its  respective  chart 
shows  no  special-cause  signals,  then  the 
result  of  the  new  QC  material  will  be 
considered  valid.  These  records  must  be 
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kept  by  the  facility  for  a  period  of  5 
years. 

(o)  Accuracy  and  Precision  Statistical 
Quality  Control  (SQC)  Requirements  for 
the  Voluntary  Consensus  Standard 
Based  (VCSB)  Method-Defined  Fuel 
Parameters.  Beginning  November  30, 
2014,  a  test  shall  not  be  considered  a 
test  using  an  approved  test  method 
unless  the  following  quality  control 
procedures  are  performed  separately  for 
each  instrument  used  to  make 
measurements: 

(1)  Accuracy  SQC.  Every  facility  shall 
conduct  tests  of  every  instrument  with 
a  commercially  available  check  standard 
as  defined  in  the  ASTM  International 
standard  practice  D6299  (incorporated 
by  reference,  see  paragraph  (r)  of  this 
section)  on  at  least  a  quarterly  basis 
using  good  laboratory  practices.  The 
check  standard  must  be  an  ordinary  fuel 
with  levels  of  the  fuel  parameter  of 
interest  close  to  either  the  applicable 
regulatory  standard  or  the  average  level 
of  use  for  the  facility.  The  Accepted 
Reference  Value  of  the  check  standard 
must  be  determined  by  the  respective 
designated  test  method  for  the  fuel 
parameter  following  the  guidelines  of 
ASTM  International  standard  practice 
D6299.  The  facility  must  pre-treat  and 
assess  results  from  the  check  standard 
testing  after  at  least  15  testing  occasions 
as  described  in  section  8.2  of  this 
standard  practice.  The  facility  must 
construct  “MR”  and  “I”  charts  with 
control  lines  as  described  in  section  8.4 
and  appropriate  Annex  sections  of  this 
standard  practice.  In  circumstances 
where  the  absolute  difference  between 
the  mean  of  multiple  back-to-back  tests 
of  the  standard  reference  material  and 
the  accepted  reference  value  of  the 
standard  reference  material  is  greater 
than  0.75  times  the  published 
reproducibility  of  the  test  method  must 
be  investigated  by  the  facility.  Records 
of  the  standard  reference  materials 
measurements  as  well  as  any 
investigations  into  any  exceedance  of 
these  criteria  must  be  kept  for  a  period 
of  5  years. 

(2)(i)  Precision  SQC.  Every  facility 
shall  conduct  tests  of  every  instrument 
with  a  quality  control  material  as  . 
defined  in  paragraph  3.2.3  in  ASTM 
International  D6299  (incorporated  by 
reference,  see  paragraph  (r)  of  this 
section)  either  once  per  week  or  once 
per  every  20  productions  tests, 
whichever  is  more  frequent.  The  facility 
must  construct  and  maintain  an  “I” 
chart  as  described  in  section  7  and 
section  Al.5.1  and  a  “MR”  chart  as 
described  in  section  Al.5.2.  Any 
violations  of  control  limit(s)  should  be 
investigated  by  personnel  of  the  facifity 
and  records  kept  for  a  period  of  5  years. 


(ii)  Validation  of  New  QC  Material. 
When  a  test  facility  is  making  a 
transition  from  one  batch  of  QC  material 
to  the  next  batch  of  QC  material,  the 
facility  will  follow  the  “Q-Procedure”  in 
Annex  1.9  of  ASTM  International 
standard  practice  D6299  (incorporated 
by  reference,  see  paragraph  (r)  of  this 
section).  In  following  the  Q-Procedure  if 
the  plot  of  results  from  the  old  and  new 
QC  materials  on  its  respective  chart 
shows  no  special-cause  signals,  then  the 
result  of  the  new  QC  material  will  be 
considered  valid.  These  records  must  be 
kept  by  the  facility  for  a  period  of  5 
years. 

(p)  Accuracy  and  Precision  Statistical 
Quality  Control  (SQC)  Requirements  for 
the  Non-Voluntary  Consensus  Standard 
Based  (Non-VCSB)  Method-Defined  Fuel 
Parameters.  Beginning  November  30, 
2014,  a  test  shall  not  be  considered  a 
test  using  an  approved  test  method 
unless  the  following  quality  control 
procedures  are  performed  separately  for 
each  instrument  used  to  make 
measurements: 

(1)  Accuracy  SQC  for  Non-VCSB 
Method-Defined  test  methods  with 
minimal  matrix  effects.  Every  facility 
shall  conduct  tests  on  every  instrument 
with  a  commercially  available  check 
standard  as  defined  in  the  ASTM 
International  standard  practice  D6299 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section)  on  at  least 
a  quarterly  basis  using  good  laboratory 
practices.  The  check  standard  must  be 
an  ordinary  fuel  with  levels  of  the  fuel 
parameter  of  interest  close  to  either  the 
applicable  regulatory  standard  or  the 
average  level  of  use  for  the  facility.  The 
Accepted  Reference  Value  of  the  check 
standard  must  be  determined  by  the 
respective  designated  test  method  for 
the  fuel  parameter  following  the 
guidelines  of  ASTM  International 
standard  practice  D6299.  The  facility 
must  pre-treat  and  assess  results  from 
the  check  standard  testing  after  at  least 
15  testing  occasions  as  described  in 
section  8.2  of  this  standard  practice.  The 
facility  must  construct  “MR”  and  “I” 
charts  with  control  lines  as  described  in 
section  8.4  and  appropriate  Annex 
sections  of  this  standard  practice.  In 
circumstances  where  the  absolute 
difference  between  the  mean  of  multiple 
back-to-back  tests  of  the  standard 
reference  material  and  the  accepted 
reference  value  of  the  standard  reference 
material  is  greater  than  0.75  times  the 
published  reproducibility  of  the  test 
method  must  be  investigated  by  the 
facility.  Records  of  the  standard 
reference  materials  measurements  as 
well  as  any  investigations  into  any 
exceedance  of  these  criteria  must  be 
kept  for  a  period  of  5  years. 


(2)(i)  Accuracy  SQC  for  Non-VCSB 
Method-Defined  test  methods  with  high 
sensitivity  to  matrix  effects.  Every 
facility  shall  conduct  tests  on  every 
instrument  with  a  production  fuel  on  at 
least  a  quarterly  basis  using  good 
laboratory  practices.  The  production 
fuel  must  be  representative  of  the 
production  fuels  that  are  routinely 
analyzed  by  the  facility.  The  Accepted 
Reference  Value  of  the  production  fuel 
must  be  determined  by  the  respective 
reference  installation  of  the  designated 
test  method  for  the  fuel  parameter 
following  the  guidelines  of  ASTM 
International  standard  practice  D6299 
(incorporated  by  reference,  see 
paragraph  (r)  of  this  section).  The 
facility  must  pre-treat  and  assess  results 
from  the  check  standard  testing  after  at 
least  15  testing  occasions  as  described 
in  section  8.2  of  this  standard  practice. 
The  facility  must  construct  “MR”  and 
“I”  charts  with  control  lines  as 
described  in  section  8.4  and  appropriate 
Annex  sections  of  this  standard 
practice.  In  circumstances  where  the 
absolute  difference  between  the  mean  of 
multiple  back-to-back  tests  of  the 
standard  reference  material  and  the 
accepted  reference  value  of  the  standard 
reference  material  is  greater  than  0.75 
times  the  published  reproducibility  of 
the  test  method  must  be  investigated  by 
the  facility.  Documentation  on  the 
identity  of  the  reference  installation  and 
its  control  status  must  be  maintained  on 
the  premises  of  the  method-defined 
alternative  test  method.  Records  of  the 
standard  reference  materials 
measurements  as  well  as  any 
investigations  into  any  exceedances  of 
this  criterion  must  be  kept  for  a  period 
of  5  years. 

(ii)  Each  facility  is  required  to  send 
every  20th  production  batch  of  gasoline 
or  diesel  fuel  to  EPA’s  laboratory,  along 
with  the  facility’s  measurement  result 
used  to  certify  the  batch  using  the 
respective  method-defined  non-VCSB 
test  method.  The  EPA  retains  the  right 
to  return  such  sample  on  a  blind  basis 
for  a  required  reanalysis  on  the 
respective  method-defined  non-VCSB 
test  method  within  180  days  upon 
receipt  of  such  sample. 

(3)(i)  Precision  SQC.  Every  facility 
shall  conduct  tests  on  every  instrument 
with  a  quality  control  material  as 
defined  in  paragraph  3.2.3  in  ASTM 
International  D6299  (incorporated  by 
reference,  see  paragraph  (r)  of  this 
section)  either  once  per  week  or  once 
p'er  every  20  productions  tests, 
whichever  is  more  frequent.  The  facility 
must  construct  and  maintain  an  “I” 
chart  as  described  in  section  7  and 
section  Al.5.1  and  a  '“MR”  chart  as 
described  in  section  Al.5.2.  Any 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


30011 


violations  of  control  limit(s)  should  be 
investigated  by  personnel  of  the  facility 
and  records  kept  for  a  period  of  5  years. 

(ii)  Validation  of  New  QC  Material. 
When  a  test  facility  is  making  a 
transition  from  one  batch  of  QC  material 
to  the  next  batch  of  QC  material,  the 
facility  will  follow  the  “Q-Procedure”  in 
Annex  1.9  of  ASTM  International 
standard  practice  D6299  (incorporated 
by  reference,  see  paragraph  (r)  of  this 
section)  using  good  laboratory  practices. 
In  following  the  Q-Procedure  if  the  plot 
of  results  from  the  old  and  new  QC 
materials  on  its  respective  chart  shows 
no  special-cause  signals,  then  the  result 
of  the  new  QC  material  will  be 
considered  valid.  These  records  must  be 
kept  by  the  facility  for  a  period  of  5 
years. 

(q)  Record  retention  requirements  for 
the  test  methods  approved  under  this 
subpart.  (1)  Each  individual  test  facility 
must  retain  records  related  to  the 
establishment  of  accuracy  and  precision 
values,  all  test  method  documentation, 
and  any  statistical  quality  control 
testing  and  analysis  under  this  section 
using  good  laboratory  practices  for  a 
period  for  five  years. 

(2)  [Reserved] 

(r)  Materials  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  the  documents  listed  in  this 
section  as  prescribed  in  5  U.S.C.  552(a) 
and  1  CFR  51.  Anyone  may  inspect 
copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC,  20460,  under  EPA 
docket  ID  Number  EPA-HQ-OAR- 
2011-0135,  or  at  the  National  Archives 
and  Records  Administration  (NARA). 
The  telephone  number  for  the  Air 
Docket  Public  Reading  Room  is  (202) 
566-1742.  For  information  on  the 
availability  of  this  material  at  NARA, 
call  202-741-6030  or  go  to:  http:// 
WWW. archives.gOv//federaIregister/ 
code  of Jederal  regulations/ 

ibr  locations. himl.  For  further 
information  on  these  test  methods, 
please  contact  the  Environmental 
Protection  Agency  at  734-214-4582. 

(1)  ASTM  International  material. 
Anyone  may  purchase  copies  of  these 
materials  from  the  ASTM  International 
(ASTM),  100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428-2959,  or  by 
contacting  ASTM  International 
customer  service  at  10-832-9585,  or  by 
contacting  the  email  address  of 
service@astm.org  from  the  ASTM 
International  Web  site  of  http:// 
www.astm.org. 

(i)  ASTM  International  standard 
practice  D6708-08  (“ASTM 


International  D6708’’),  “Standard 
Practice  for  Statistical  Assessment  and 
Improvement  of  Expected  Agreement 
Between  Two  Test  Methods  that  Purport 
to  Measure  the  Same  Property  of  a 
Material”,  approved  December  15,  2008. 

(ii)  ASTM  International  standard 
practice  D6299-10''’  (“ASTM 
International  D6708”),  “Standard 
Practice  for  Applying  Statistical  Quality 
Assurance  and  Control  Charting 
Techniques  to  Evaluate  Analytical 
Measurement  System  Performance”, 
approved  March  1,  2010. 

(2)  [Reserved] 

■  7c.  Section  80.65  is  amended  by: 

■  a.  Revising  paragraph  (d)(1). 

■  b.- Removing  and  reserving  paragraph 
(d)(2)(iv). 

■  c.  Removing  and  reserving  paragraph 
(d)(2)(v)(E). 

■  d.  Revising  paragraph  (d)(3). 

■  e.  Revising  paragraphs  (e)(1) 
introductory  text,  (e)(l)(i).  and  (e)(2) 
introductory  text. 

■  f.  Adding  paragraphs  (e)(3)  and  (e)(4). 

■  g.  Revising  paragraphs  (f)(l)(i)  and 
(f)(3)(iii)(A). 

■  h.  Adding  a  new  paragraph  (f)(5). 

■  i.  Revising  paragraph  (i)  introductory 
text. 

■  j.  Revising  paragraphs  (i)(l)(ii)  and 

(i)(l)(iii). 

■  k.  Revising  paragraphs  (i)(4)(ii) 
introductory  text  and  (i)(4)(ii)(A). 

■  1.  Revising  paragraph  (i)(6)(i). 

§  80.65  General  requirements  for  refiners 
and  importers. 

•k  it  is  it  ic 

(d)  *  *  * 

(1)  All  gasoline  produced  or  imported 
shall  be  properly  designated  as 
reformulated  gasoline,  conventional 
gasoline,  RBOB,  or  CBOB. 

(2) *  *  * 

(iv)  [Reserved] 

(v)  *  *  * 

(E)  [Reserved] 

it  is  is  it  is 

(3)  Every  batch  of  reformulated 
gasoline,  conventional  gasoline,  RBOB, 
or-CBOB  produced  or  imported  at  each 
refinery  or  import  facility  shall  be 
assigned  a  number  (the  “batch 
number”),  consisting  of  the  EPA- 
assigned  refiner  or  importer  registration 
number,  the  EPA  facility  registration 
number,  the  last  two  digits  of  the  year 
in  which  the  batch  was  produced,  and 
a  unique  number  for  the  batch, 
beginning  with  the  number  one  for  the 
first  batch  produced  or  imported  each 
calendar  year  and  each  subsequent 
batch  during  the  calendar  year  being 
assigned  the  next  sequential  number 
(e.g.,  4321-54321-95-000001,  4321- 
543321-95-000002,  etc.). 

(e)  *  *  * 


(1)  Except  as  provided  in  paragraphs 
(e)(3)  and  (4)  of  this  section,  each  refiner 
or  importer  shall,  for  each  batch  of 
reformulated  gasoline  or  RBOB 
produced  or  imported,  determine  the 
volume  and  the  value  of  each  of  the 
properties  specified  in  paragraph 
{e)(2)(i)  of  this  section,  except  that  the 
value  for  RVP  mu.st  be  determined  only 
in  the  case  of  reformulated  gasoline  or 
RBOB  that  is  VOC-controlled.  These 
determinations  shall: 

(1)  Be  based  on  a  representative 
sample  of  the  reformulated  gasoline  or 
RBOB  that  is  analyzed  using  the 
methodologies  specified  in  §  80.46 
through  November  29,  2014,  or, 
beginning  November  30,  2014,  in 
§80.47; 

it  it  it  is  it 

(2)  In  the  event  that  the  value  of  any 
of  these  properties  is  determined  by  the 
refiner  or  importer  and  by  an 
independent  laboratory  in  conformance 
with  the  requirements  of  paragraph  (f)  of 
this  section: 

*  ★  ★  ★  ★ 

(3)  Beginning  January  1,  2013,  API 
Gravity  is  not  required  to  be  measured 
or  reported  for  the  purpose  of  batch 
certification. 

(4)  For  the  purposes  of  meeting  the 
requirements  of  this  paragraph  (e)  for  . 
any  winter  fuel  parameter  except 
benzene,  oxygenate,  RVP  and  sulfur, 
any  refiner  or  importer  may,  prior  to 
analysis,  combine  samples  of  gasoline 
collected  from  more  than  one  batch  of 
ga.soline  or  blendstock  (“composite 
sample”),  and  treat  such  composite 
sample  as  one  batch  of  gasoline  or 
blendstock  provided  that  the  refiner  or 
importer  meets  all  of  the  following 
requirements: 

(i)  Samples  must  be  from  a  single 
reporting  year,  must  be  limited  to  non- 
VOC  gasoline,  and  must  be  of  a  single 
grade  of  gasoline  or  of  a  single  type  of 
batch-produced  blendstock. 

(ii)  Combines  samples  of  gasoline  that 
are  produced  or  imported  over  a  period 
no  longer  than  one  month.  Blendstock 
samples  of  a  single  blendstock  type 
obtained  from  continuous  processes 
over  a  calendar  month  may  be  mixed 
together  to  form  one  blendstock  sample 
and  the  sample  subsequently  analyzed 
for  the  required  fuel  parameters. 

(iii) (A)  Samples  shall  have  been 
collected  and  stored  using  good 
laboratory  practices  in  order  to  prevent 
change  in  product  composition  with 
regard  to  baseline  properties  and  to 
minimize  loss  of  volatile  fractions  of  the 
sample. 

(B)  Properties  of  the  retained  samples 
shall  be  adjusted  for  loss  of  butane  by 
comparing  the  RVP  measured 
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immediately  after  blending  with  the 
RVP  determined  at  the  time  that  the 
supplemental  properties  are  measured. 

(C)  The  volume  of  each  batch  or 
shipment  sampled,  to  the  nearest  gallon, 
shall  have  been  noted  and  the  sum  of 
the  volumes,  in  gallons,  calculated. 

(iv)  For  each  batch  or  shipment 
sampled,  the  ratio  of  its  volume  to  the 
total  volume  determined  in  paragraph 
(eK4)(iii)(C)  of  this  section  shall  be 
determined  to  three  decimal  places. 

This  shall  be  the  volumetric  fraction  of 
the  shipment  in  the  mixture. 

(v)  The  total  minimum  volume 
required  to  perform  duplicate  analyses 
to  obtain  values  of  all  of  the  required 
fuel  parameters  shall  be  determined. 

(vi)  The  volumetric  fraction 
determined  in  paragraph  (e)(4)(iv)  of 
this  section  for  each  batch  or  shipment 
shall  be  multiplied  by  the  value 
determined  in  paragraph  (e)(4){v)  of  this 
section. 

(vii)  The  resulting  value  determined 
in  paragraph  (e)(4)(vi)  of  this  section  for 
each  batch  or  shipment  shall  be  the 
volume  of  each  batch  or  shipment’s 
sample  to  be  added  to  the  mixture.  This 
volume  shall  be  determined  to  the 
nearest  milliliter. 

(viii)  The  appropriate  volumes  of  each 
shipment’s  sample  shall  be  thoroughly 
rhixed  and  the  solution  analyzed  per  the 
methods  required  under  §  80.46  or 
§  80.47,  as  applicable. 

(ix)  Uses  the  total  of  the  volumes  of 
the  batches  of  gasoline  that  comprise  the 
composite  sample,  and  the  results  of  the 
analyses  of  the  composite  sample,  for 
purposes  of  compliance  calculations 
under  this  paragraph  (e). 

(f)*  *  * 

(1)  *  *  * 

(i)  Option  1.  The  refiner  or  importer 
shall,  for  each  batch  of  reformulated 
gasoline  or  RBOB  that  is  produced  or 
imported,  have  the  value  for  each 
property  specified  in  paragraph  (e)(2){i) 
of  this  section  determined  by  an 
independent  laboratory  that  collects  and 
analyzes  a  representative  sample  from 
the  batch  using  the  methodologies 
specified  in  §  80.46  through  November 
29,  2014,  and  the  methodologies 
specified  in  §  80.47  beginning 
November  30,  2014. 
***** 

(3)  *  *  * 

{iii)  *  *  * 

(A)  A  report  for  the  period  January 
through  March  shall  be  submitted  by 
June  1;  a  report  for  the  period  April 
through  June  shall  be  submitted 
bySeptember  1;  a  report  for  the  period 
July  through  September  shall  be 
submitted  by  December  1;  and  a  report 
for  the  period  October  through 


December  shall  be  submitted  by  McU'ch 
31.  Beginning,  January  1,  2014,  a  single 
annual  report  for  calendar  year  January 
through  December  may  be  submitted  by 
the  following  March  31. 
***** 

(5)  A  refiner  or  importer  may 
designate  one  alternate  independent 
laboratory,  to  be  used  only  when  the 
designated  independent  laboratory  per 
paragraph  (f)(2)  of  this  section  is 
unavailable  and  cannot  perform  testing 
required  for  compliance. 

(i)  The  alternate  independent 
laboratory  must  meet  all  provisions  of 
this  section  for  designated  independent 
laboratories. 

(ii)  An  alternate  independent 
laboratory  may  not  be  used  to  select  a 
preferred  test  result.  The  alternate 
laboratory  may  only  be  used  on  those 
occasions  where  operational  necessity 
causes  a  need  for  it  (e.g.,  the  primary 
designated  laboratory  is  closed,  the 
apparatus  for  certain  test  methods  are 
down,  or  independent  laboratory 
personnel  are  not  available). 
***** 

(i)  Exclusion  of  previously  certified 
gasoline.  Any  refiner  who  uses 
previously  certified  reformulated 
gasoline,  conventional  gasoline,  RBOB, 
or  CBOB  to  produce  reformulated 
gasoline  or  RBOB  must  exclude  the 
previously  certified  gasoline  for 
purposes  of  demonstrating  compliance 
with  the  standards  under  §  80.41.  This 
exclusion  must  be  accomplished  by  the 
refiner  as  follows: 

(1)  *  *  * 

(ii)  In  the  case  of  previously  certified 
reformulated  gasoline  or  RBOB 
determine  the  emissions  performances 
for  toxics  and  NOx,  except  as  provided 
in  §  80.41(e)  and  (f),  and  VOC  for  VOC- 
controlled  gasoline,  and  the 
designations  for  VOC  control. 

(iii)  In  the  case  of  previously  certified 
conventional  gasoline  or  CBOB, 
determine  the  exhaust  toxics  and  NOx 
emissions  performances,  except  as 
provided  in  §  80.101(c)(3)  and  (4). 
***** 

*  *  * 

(ii)  Where  a  refiner  uses  previously 
certified  conventional  gasoline  or  CBOB 
to  produce  reformulated  gasoline  or 
RBOB: 

(A)  The  refiner  must  include  the 
volume  and  properties  of  any  batch  of 
previously  certified  conventional 
gasoline  or  CBOB  as  a  negative  batch  in 
the  refiner’s  anti-dumping  compliance 
calculations  under  §  80.101(g)  for  the 
refinery,  or  where  applicable,  the 
refiner’s  aggregation  under  §  80.101(h); 
and 

*  ’  *  *  *  * 


(6)(i)  Any  refiner  may  use  the 
procedures  specified  in  this  paragraph 
(i)  to  combine  previously  certified 
conventional  gasoline  or  CBOB  with 
reformulated  gasoline  or  RBOB,  to 
reclassify  conventional  gasoline  or 
CBOB  into  reformulated  gasoline  or 
RBOB,  or  to  change  the  designations  of 
reformulated  gasoline  or  RBOB  with 
regard  to  VOC  control. 


Subpart  D — [Amended] 

■  8.  Section  80.75  is  amended  by: 

■  a.  Revising  paragraphs  (a)(l)(i) 
through  (iv). 

■  b.  Revising  paragraph  (a)(2)(v)(B). 

■  c.  Revising  paragraph  (a)(2)(viii)(D). 

■  d.  Revising  paragraph  (a)(2)(ix)(F). 

■  e.  Removing  and  reserving  paragraph 
(b). 

■  f.  Revising  paragraph  (c)(1). 

■  g.  Adding  paragraph  (d)  introductory 
text. 

■  h.  Revising  paragraph  (d)(1). 

■  i.  Revising  paragraph  (d)(2)(iii). 

■  j.  Adding  paragraph  (e)  introductory 
text. 

■  k.  Revising  paragraph  (e)(1). 

■  1.  Adding  paragraph  (g)  introductory 
text. 

■  m.  Adding  paragraph  (h)  introductory 
text. 

■  n.  Revising  paragraph  (i). 

■  o.  Removing  and  reserving  paragraph 
(k). 

■  p.  Revising  paragraph  (1). 

■  q.  Revising  paragraph  (o)  introductory 
text. 

§80.75  Reporting  requirements. 

***** 

(a)  *  *  * 

(1)  *  '*  * 

(i)  The  first  quarterly  report  shall 
include  information  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
from  January  1  through  March  31,  and 
shall  be  submitted  by  June  1  of  each 
year; 

(ii)  The  second  quarterly  report  shall 
include  information  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
from  April  1  through  June  30,  and  shall 
be  submitted  by  September  1  of  each 
year; 

(iii)  The  third  quarterly  report  shall 
include  information  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
from  July  1  through  September  30,  and 
shall  be  submitted  by  December  1  of 
each  year;  and 

(iv)  The  fourth  quarterly  report  shall 
include  information  for  reformulated 
gasoline  or  RBOB  produced  or  imported 
from  October  1  through  December  31, 
and  shall  be  submitted  by  March  31  of 
each  year. 
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(2)  *  ^  * 

(v)  *  *  * 

(B)  The  properties,  along  with 
identification  of  the  test  method  used  to 
measure  those  properties,  pursuant  to 
§§80.65  and  80.66; 
***** 

(viii)  *  *  * 

(D)  The  volume,  properties  (along 
with  identification  of  the  test  method 
used  to  measure  those  properties),  and 
designation  of  the  batch. 

(ix)  *  *  * 

(F)  The  properties  of  the  butane  batch, 
along  with  the  identification  of  the  test 
method  used  to  measure  those 
properties,  specified  by  the  butane 
supplier,  or  the  properties  specified  in 
§  80.82(c)  or  (d),  as  appropriate; 
***** 

(b)  [Reserved] 

(c)  *  *  * 

(1)  Any  refiner  or  importer  that  ’ 
produced  or  imported  any  reformulated 
gasoline  or  RBOB  under  the  complex 
model  that  was  to  meet  the  VOC 
emissions  performance  standards  on 
average  (“averaged  reformulated 
gasoline”)  shall  submit  to  the 
Administrator,  with  the  third  quarterly 
report,  a  report  for  each  refinery  or 
importer  for  such  averaged  reformulated 
gasoline  produced  or  imported  during 
the  previous  VOC  averaging  period. 
Beginning  January  1,  2014,  the 
information  required  by  this  paragraph 

(c)  shall  be  submitted  with  the  annual 
report.  This  information  shall  be 
reported  separately  for  the  following 
categories; 

***** 

(d)  Benzene  content  averaging  reports. 
Pursuant  to  §  80.41(f)(3),  for  any  refiner, 
refinery  or  importer  not  subject  to  the 
applicable  standards  at  §  80.41(f)(1),  the 
report  required  by  this  paragraph  (d)  is 
not  required  beginning  January  1,  2014, 
or  beginning  January  1,  2016  for  all 
other  refiners. 

(1)  Any  refiner  or  importer  that 
produced  or  imported  any  reformulated 
gasoline  or  RBOB  that  was  to  meet  the 
benzene  content  standards  on  average 
(“averaged  reformulated  gasoline”)  shall 
submit  to  the  Administrator,  with  the 
fourth  quarterly  report,  a  report  for  eacfi 
refinery  or  importer  for  such  averaged 
reformulated  gasoline  that  was 
produced  or  imported  during  the 
previous  toxics  averaging  period. 
Beginning  January  1,  2014,  the 
information  required  by  this  paragraph 

(d)  shall  be  submitted  with  the  annual 
report. 

(2)  *  *  * 

(iii)  The  actual  total  content  of 
benzene,  along  with  identification  of  the 


test  methods  used  to  measure  the 
content  of  benzene; 

*  ,  *  *  *  * 

(e)  Toxics  emissions  performance 
averaging  reports.  Pursuant  to 
§  80.41(f)(3),  for  any  refiner,  refinery  or 
importer  not  subject  to  the  applicable 
standards  at  §  80.41(f)(1),  the  report 
required  by  this  paragraph  (e)  is  not 
required  beginning  January  1,  2014,  or 
beginning  January  1,  2016  for  all  other 
refiners. 

(1)  Any  refiner  or  importer  that 
produced  or  imported  any  reformulated 
gasoline  or  RBOB  that  was  to  meet  the 
toxics  emissions  performance  standards 
on  average  (“averaged  reformulated 
gasoline”)  shall  submit  to  the 
Administrator,  with  the  fourth  quarterly 
report,  a  report  for  each  refinery  or 
importer  for  such  averaged  reformulated 
gasoline  that  was  produced  or  imported 
during  the  previous  toxics  averagicg 
period.  Beginning  January  1,  2014,  the 
information  required  by  this  paragraph 

(e)  shall  be  submitted  with  the  annual 
report. 

***** 

(g)  NOx  emissions  performance 
averaging  reports.  Pursuant  to 

§  80.41(f)(2),  for  any  refiner,  refinery  or 
importer  not  subject  to  the  applicable 
standards  at  §  80.41(f)(1),  the  report 
required  by  this  paragraph  (g)  is  not 
required  beginning  January  1,  2012. 
***** 

(h)  Credit  transfer  reports.  As  an 
additional  part  of  the  fourth  quarterly 
report  required  by  this  section,  any 
refiner  or  importer  shall,  for  each 
refinery  or  importer,  supply  the 
information  specified  in  paragraphs 
(h)(1)  through  (3)  of  this  section  for  any 
benzene  credits  that  are  transferred  from 
or  to  another  refinery  or  importer. 
Beginning  January  1,  2014,  the 
information  required  by  this  paragraph 
(h)  shall  be  submitted  with  the  annual 
report. 

***** 

(i)  Covered  areas  of  gasoline  use 
report.  Any  refiner  that  produced  any 
reformulated  gasoline  that  was  to  meet 
any  reformulated  gasoline  standard  on 
average  (“averaged  reformulated 
gasoline”)  shall,  for  each  refinery  at 
which  such  averaged  reformulated 
gasoline  was  produced,  submit  to  the 
Administrator,  with  the  fourth  quarterly 
report,  a  report  that  contains  the 
identity  of  each  covered  area  that  was 
supplied  with  any  averaged 
reformulated  gasoline  produced  at  each 
refinery  during  the  previous  year. 
Beginning  January  1,  2014,  tfie 
information  required  by  this  paragraph 


(i)  shall  be  submitted  with  the  annual 
report. 

***** 

(k)  [Reserved] 

(l)  Reports  for  per-gallon  compliance 
gasoline.  In  the  case  of  reformulated 
gasoline  or  RBOB  for  which  compliance 
with  each  of  the  standards  set  forth  in 

§  80.41  is  achieved  on  a  per-gallon  basis, 
the  refiner  or  importer  shall  submit  to 
the  Administrator,  by  March  1  of  each 
year,  a  report  of  the  volume  of  each 
designated  reformulated  gasoline  or 
RBOB  produced  or  imported  during  the 
previous  calendar  year  for  which 
compliance  is  achieved  on  a  per-gallon 
basis,  and  a  statement  that  each  gallon 
of  this  reformulated  gasoline  or  RBOB 
met  the  applicable  standards. 
***** 

(o)  Additional  reporting  requirements 
for  refiners  that  blend  butane  with 
reformulated  gasoline  or  RBOB.  For 
refiners  that  blend  any  butane  with 
reformulated  gasoline  or  RBOB  under 
§  80.82,  the  refiner  shall  submit  to  the 
Administrator,  by  March  1  of  each  year, 
a  report  for  the  refinery  which  includes 
the  following  information  for  the 
previous  calendar  year: 
***** 

■  9.  Section  80.82  is  amended  by: 

■  a.  Revising  the  introductory  text. 

■  b.  Revising  paragraphs  (a)  through  (d). 

■  c.  Revising  paragraph  (e)(1). 

■  d.  Adding  paragraphs  (i)  and  (j). 

§80.82  Butane  blending. 

A  refiner  for  any  refinery  that 
produces  gasoline  by  blending  butane 
with  previously  certified  gasoline  may 
meet  the  sampling  and  testing 
requirements  for  this  part  as  follows: 

(a)  Except  as  provided  in  paragraphs 
(e)  and  (i)  of  this  section,  any  refinery 
that  blends  butane  for  which  the 
refinery  has  documents  from  the  butane 
supplier  which  demonstrate  that  the 
butane  is  commercial  grade,  as  defined 
in  paragraph  (c)  of  this  section,  may 
demonstrate  compliance  with  the 
standards  in  this  part  based  on  the 
properties  specified  in  paragraph  (c)  of 
this  section,  or  the  properties  specified 
by  the  butane  supplier. 

(b) (1)  Except  as  provided  in 
paragraphs  (e)  and  (i)  of  this  section, 
any  refiner  that  blends  butane  for  which 
the  refiner  has  documents  from  the 
butane  supplier  which  demonstrate  that 
the  butane  is  non-commercial  grade,  as 
defined  in  paragraph  (d)  of  this  section, 
may  demonstrate  compliance  with  the 
standards  in  this  part  based  on  the 
properties  specified  in  paragraph  (d)  of 
this  .section,  or  the  properties  .specified 
by  the  butane  supplier,  provided  that 
the  refinery: 
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(1)  Conducts  a  quality  assurance 
program  of  sampling  and  testing  the 
butane  obtained  from  each  separate 
butane  supplier  which  demonstrates 
that  the  butane  has  the  properties 
specified  in  paragraph  (d)  of  this 
section:  and 

(ii)  The  frequency  of  sampling  and 
testing  for  the  butane  received  from 
each  butane  supplier  must  be  one 
sample  for  every  500,000  gallons  of 
butane  received,  or  one  sample  every 
three  months,  whichever  is  more 
frequent. 

(2)  Where  test  results  indicate  the 
butane  does  not  meet  the  requirements 
in  paragraph  (b)(1)  of  this  section,  the 
refiner  may: 

(i)  Blend  the  butane  with 
conventional  gasoline,  or  reformulated 
gasoline  that  has  been  downgraded  to 
conventional  gasoline,  provided  that 
any  applicable  equivalent  emissions 
performance  standards  of  the  butane 
batch,  as  determined  using  the 
provisions  in  §  80.101(g)(3),  meets  the 
refinery’s  standards  under  §80.101  and 
the  refiner  meets  all  of  the  standards 
and  requirements  applicable  to  refiners 
of  conventional  gasoline  under  this  part; 

(ii)  Blend  the  butane  with 
reformulated  gasoline  or  RBOB, 
provided  that  the  final  batch  of  butane 
blended  with  reformulated  gasoline  or 
RBOB  meets  the  per-gallon  standards  in 
§  80.41,  as  determined  using  the  test 
methods  in  §  80.46. 

(c)  Commercial  grade  butane  is 
defined  as  butane  for  which  test  results 
demonstrate  that  the  butane  is  95%  pure 
and  has  all  of  the  following  properties: 

(1)  Olefins  <1.0  vol%. 

(2)  Aromatics  <2.0  vol%. 

(3)  Benzene  <0.03  vol%. 

(4)  Sulfur  <30  ppm  from  January  1, 
2005  through  December  31,  2016;  <10 
ppm  beginning  January  1,  2017  and 
thereafter. 

(d)  Non-commercial  grade  butane  is 
defined  as  butane  for  which  test  results 
demonstrate  the  butane  has  all  of  the 
following  properties: 

(1)  Olefins  <10.0  vol%. 

(2)  Aromatics  <2.0  vol%. 

(3)  Benzene  <0.03  vol%. 

(4)  Sulfur  <30  ppm  beginning  January 
1,  2005  through  December  31,  2016;  <10 
ppm  beginning  January  1,  2017  and 
thereafter. 

(e) (1)  When  butane  is  blended  with 
conventional  gasoline  under  this  section 
during  the  period  May  1  through 
September  15,  the  refiner  shall 
demonstrate  through  sampling  and 
testing,  using  the  test  method  for  Reid 
vapor  pressure  in  §  80.47,  that  each 
batch  of  conventional  gasoline  blended 


with  butane  meets  the  volatility 
standards  specified  in  §  80.27. 
***** 

(i)  A  refiner  who  only  blends 
commercial  grade  or  non-commercial 
grade  butane  into  PCG  may  meet  the 
sampling  and  testing  requirements  of 
subpart  O  of  this  part  by  meeting  the 
requirements  of  paragraphs  (a)  through 

(f)  and  (h)(3)  of  this  section  and  all  of 
the  following  additional  requirements: 

(1)  The  per-gallon  sulfur  content  of 
every  batch  of  butane  must  not  exceed 
10  ppm. 

(2)  The  refiner  obtains  test  results 
from  the  butane  supplier  that 
demonstrate  that  the  sulfur  content  of 
each  load  does  not  exceed  the 
applicable  per-gallon  sulfur  standard 
under  paragraph  (i)(l)  of  this  section 
through  test  results  of  samples  of  butane 
contained  in  the  storage  tank  from 
which  the  butane  blender  is  supplied. 

(i)  Sampling  and  testing  for  the  sulfur 
content  of  the  butane  by  the  supplier 
must  be  subsequent  to  each  receipt  of  ' 
butane  into  the  supplier’s  storage  tank 
or  the  sampling  and  testing  must  be 
immediately  before  transfer  of  butane  to 
the  butane  blender. 

(ii)  The  testing  must  be  performed  in 
accord  with  the  provisions  of  §  80.47. 

(iii)  The  butane  blender  must  obtain 
a  copy  of  the  butane  supplier’s  test 
results  at  the  time  of  each  transfer  of 
butane  to  the  butane  blender. 

(3)  The  sulfur  content  and  volume  of 
each  batch  of  gasoline  produced  is  that 
of  the  butane  that  the  refiner  blends  into 
PCG  for  the  purposes  of  calculating 
compliance  with  the  10  ppm  per-gallon 
sulfur  standard. 

(4)  The  requirements  of  paragraphs 
(i)(l)  through  (3)  of  this  section  apply 
regardless  of  whether  the  butane  is 
commercial  grade  or  noncommercial 
grade. 

(5)  The  quality  assurance  testing 
requirement  of  paragraph  (b)(1)  of  this 
section  applies  regardless  of  whether 
the  butane  is  commercial  grade  or 
noncommercial  grade. 

(6)  If  any  of  the  requirements  of  this 
paragraph  (i)  are  not  met,  in  whole  or 
in  part  for  any  butane  blended  into 
gasoline,  that  butane  is  deemed  in 
violation  of  the  gasoline  standards  in 
§  80.1603(a). 

(j)  The  PCG  procedures  of  §  80.1640 
may  be  used  to  meet  the  sampling  and 
testing  requirements  of  subpart  O  of  this 
part. 

■  10.  Section  80.101  is  amended  by: 

■  a.  Revising  paragraph  (i)(l)(i)(A). 

■  b.  Revising  paragraph  (i)(3)(i)(G). 

■  c.  Revising  paragraph  (i)(3)(ii)(C). 

§80.101  Standards  applicable  to  refiners 
and  importers. 

***** 


(i)  *  *  * 

(1)  *  *  * 

(i)(A)  Through  November  29,  2014, 
determine  the  value  of  each  of  the 
properties  required  for  determining 
compliance  with  the  standards  that  are 
applicable  to  the  refiner  or  importer,  by 
collecting  and  analyzing  a 
representative  sample  of  gasoline  or 
blendstock  from  the  batch,  using 
methodologies  specified  in  §  80.46; 
beginning  November  30,  2014, 
determine  the  value  of  each  of  the 
properties  required  for  determining 
compliance  with  the  standards  that  are 
applicable  to  the  refiner  or  importer,  by 
collecting  and  analyzing  a 
representative  sample  of  gasoline  or 
blendstock  from  the  batch,  using 
methodologies  specified  in  §  80.47; 
except  that 

***** 

(3)  *  *  * 

(1)  *  *  * 

(G)  The  testing  must  be  for  each 
applicable  parameter  specified  under 
§  80.65(e)(2)(i),  using  either  of  the 
following; 

(J)  The  test  methods  specified  under 
§  80.46,  through  November  29,  2014. 

(2)  The  test  methods  specified  undar 
§  80.47,  beginning  November  30,  2014. 
***** 

(ii)  *  *  * 

(G)  The  testing  must  be  for  each 
applicable  parameter  specified  under 
§  80.65(e)(2)(i),  using  the  test  methods 
specified  under  §  80.46  through 
November  29,  2014,  or  under  §  80.47 
beginning  November  30,  2014. 
***** 

Subpart  E — [Amended] 

■  11.  Section  80.105  is  amended  by; 

■  a.  Revising  paragraph  (a)(5)(v). 

■  b.  Revising  paragraph  (a)(5)(vi)(D). 

■  c.  Revising  paragraphs  (a)(5)(vii)(F) 
and  (a)(5)(vii)(G). 

■  d.  Revising  paragraph  (a)(7)(iii). 

■  e.  Revising  paragraph  (d)(2). 

§80.105  Reporting  requirements. 

(a)  *  *  * 

(5)  *  *  * 

(v)  The  properties,  along  with 
identification  of  the  test  method  used  to 
measure  those  properties,  pursuant  to 
§80.101(i); 

(vi)  *  *  * 

(D)  The  volume,  properties,  along 
with  identification  of  the  test  method 
used  to  measure  those  properties,  and 
designation  of  the  batch; 

(vii)  *  *  * 

(F)  The  properties  of  the  butane  batch 
specified  by  the  butane  supplier,  along 
with  identification  of  the  test  method 
used  to  measure  those  properties  of  the 
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butane,  or  the  properties  specified  in 
§  80.82(c)  or  (d),  as  appropriate. 

(G)  Where  butane  is  blended  with 
conventional  gasoline  during  the  period 
May  1  through  September  15,  the  Reid 
vapor  pressure,  along  with 
identification  of  the  test  method  used  to 
measure  Reid  vapor  pressure  using  the 
appropriate  test  method  at  §  80.46 
through  November  29,2014,  and  at 
§  80.47  beginning  November  30,  2014; 
and 

***** 

(7)  *  *  * 

(iii)  A  statement  that  the  gasoline 
produced  using  butane  meets  all 
applicable  downstream  standards  that 
apply  to  conventional  gasoline  under 
subpart  E  of  this  part,  along  with  the  test 
methods  used  to  determine  compliance 
with  the  downstream  standards  that 
apply  to  conventional  gasoline  under 
subpart  E  of  this  part;  and 
***** 

(d)  *  *  * 

(2)  Submitted  to  EPA  by  March  31 
each  year  for  the  prior  calendar  year 
averaging  period;  and  . 
***** 

■  12.  Section  80.161  is  amended  by: 

■  a.  Revising  paragraph  (b)(lKii)(A)(2) 
and  adding  paragraph  (b)(l)(ii)(A)(J). 

■  b.  Revising  paragraph  (b)(2) 
introductory  text. 

■  c.  Revising  paragraphs  (b)(3)(ii)(C), 
(b)(3)(v),  and  (b)(3)(viii). 

■  d.  Revising  paragraph  (d)(1). 

§  80.1 61  Detergent  additive  certification 
program. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(ii)  *  *  * 

(A)  *  *  * 

(2)  In  the  case  of  the  alternative 
national  generic  certification  option 
pursuant  to  §  80.163(a)(l)(iii),  the 
minimum  recommended  concentration 
must  equal  or  exceed  the  amount  mixed 
into  the  associated  test  fuel  specified  in 
§  80.177,  which  was  shown  to  satisfy 
the  fuel  injector  deposit  control  and 
intake  valve  deposit  control 
performance  tests  and  standards 
specified  in  §80.176. 

(3)  In  the  case  of  any  other  detergent 
certification  option,  the  minimum 
recommended  concentration  must  equal 
or  exceed  the  amount  mixed  into  the 
associated  test  fuel  specified  in  §80.164, 
which  was  shown  to  satisfy  the  fuel 
injector  deposit  control  and  intake  valve 
deposit  control  performance  tests  and 
standards  specified  in  §  80.165. 
***** 

(2)  The  detergent  additive 
manufacturer  (or  other  certifying  party) 


must  submit  to  EPA  a  sample  of  the 
actual  detergent  additive  package  which 
was  used  in  the  certification  test  fuels 
specified  in  §  80.164  or  §  80.177  or,  if 
such  sample  is  not  available,  then  a 
sample  which  has  the  same  composition 
as  the  package  used  in  certification 
testing. 

*  •  *  *  *  * 

(3)  *  *  * 

(ii)  *  *  * 

(C)  Complete  documentation  of  the 
test  fuel  formulation,  IVD  demonstration 
procedures,  fuel  injector  deposit 
demonstration  procedure  if  applicable, 
detergent  performance  test  procedures, 
and  test  results  are  available  for  EPA’s 
inspection  upon  request. 
***** 

(v)  In  the  case  of  a  national  or  PADD 
certification  (pursuant  to  §  80.163(a)(1), 
(a)(l)(i),  (a)(l)(ii),  of  (b))  for  which  the 
test  fuel  was  specially  formulated  from 
refinery  blend  stocks,  the  results  of  the 
IVD  demonstration  test,  pursuant  to 
§  80.164(i))(3).  In  the  case  of  an 
alternative  national  generic  certification 
(pursuant  to  §  80.163(a)(l)(iii)),  the 
results  of  the  IVD  demonstration  test 
and  fuel  injector  deposit  demonstration 
test  (pursuant  to  §80.177). 
***** 

(viii)  The  test  concentration(s)  of  the 
subject  detergent  additive  in  each  test 
fuel,  and  the  corresponding  test  results 
(percent  flow  restriction  demonstrated 
in  the  fuel  injector  test  and  milligrams 
of  deposit  per  valve  demonstrated  in  the 
IVD  test). 

***** 

(d)  *  *  * 

(1)  If  a  detergent  blender  possesses 
deposit  control  performance  test  results 
as  specified  in  §  80.165,  §  80.166,  or 
§  80.176  which  show  that  the  minimum 
treat  rate  recommended  by  the 
manufacturer  of  a  detergent  additive 
product  exceeds  the  amount  of  that 
detergent  actually  required  for  effective 
deposit  control,  then,  upon  informing 
EPA  in  writing  of  these  circumstances, 
the  detergent  blender  may  use  the 
detergent  at  the  lower  concentration 
substantiated  by  these  test  results. 
***** 

■  13.  Section  80.163  is  amended  by 
adding  a  new  paragraph  (a)(l)(iii)  to 
read  as  follows; 

§  80.1 63  Detergent  certification  options. 
***** 

(a)  *  *  * 

(1)  *  *  * 

(iii)  Alternative  national  generic 
certification  option.  To  be  certified 
under  this  option,  a  candidate  detergent 
must  meet  the  deposit  control 
performance  test  requirements  and 


standards  specified  in  §80.176  using 
test  fuels  that  conform  to  the 
requirements  in  §  80.177.  A  detergent 
certified  under  this  option  is  eligible  to 
be  used  at  a  conforming  LAC  in  any 
grade  of  gasoline,  with  or  without  an 
oxygenate  component. 
***** 

■  14.  Section  80.164  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  80.1 64  Certification  test  fuels. 

(a)  General  requirements.  This  section 
provides  specifications  for  the  test  fuels 
required  in  conjunction  with  the 
certification  options  described  in 
§  80.163(a)(1),  (a)(l)(i),  (a)(l)(ii),  and  (b) 
through  (d).  For  each  such  certification 
option,  the  associated  test  fuel  must 
meet  or  exceed  the  levels  of  four  basic 
fuel  parameters  (aromatics,  fuel  sulfur, 
olefins,  and  T-90)  prescribed  here  and 
may  also  contain  specified  oxygenate 
compounds.  In  addition,  pursuant  to 
paragraph  (b)(3)  of  this  section,  some 
fuels  must  undergo  an  IVD 
demonstration  test  before  they  are 
eligible  to  be  used  as  test  fuels  under 
this  certification  program.  Test  fuel 
characteristics  must  be  reported  to  EPA 
in  the  detergent  certification  letter 
required  pursuant  to  §  80.161(b)(3).  The 
specifications  for  the  test  fuels  required 
in  conjunction  with  the  alternative 
national  generic  certification  option  in 
§  80.163(a)(l)(iii)  are  contained  in 
§80.177. 

***** 

■  15.  Section  80.165  is  revised  to  read 
"as  follows: 

§  80.1 65  Certification  test  procedures  and 
standards. 

This  section  specifies  the  deposit 
control  test  requirements  and 
performance  standards  which  must  he 
met  in  order  to  certify  detergent 
additives  for  use  in  unleaded  gasoline, 
pursuant  to  §  80.161(h)(l)(ii)(A)(3). 

These  standards  must  be  met  in  the 
context  of  the  specific  test  procedures 
identified  in  paragraphs  (a)  and  (b)  of 
this  section,  except  as  provided  in 
paragraph  (c)  of  this  section.  The  testing 
must  be  conducted  and  the  performance 
standards  met  when  the  subject 
detergent  additive  is  mixed  in  a  test  fuel 
meeting  all  relevant  requirements  of 
§80.164,  including  the  deposit-forming 
tendency  demonstration  specified  in 
§  80.164(b)(3),  if  applicable.  Complete 
test  documentation  must  be  submitted 
by  the  certifying  party  within  30  days  of 
receipt  of  a  written  request  from  EPA  for 
such  records.  The  certification  test 
procedures  and  standards  associated 
with  the  alternative  national  generic 
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certification  option  in  §  80.163(a)(l)(iii) 
are  contained  in  §  80.176. 

(a)  Fuel  injector  deposit  control 
testing.  The  required  test  fuel  must 
produce  no  more  than  5%  flow 
restriction  in  any  one  injector  when 
tested  in  accordance  with  ASTM  D 
5598-94,  “Standard  Test  Method  for 
Evaluating  Unleaded  Automotive  Spark- 
Ignition  Engine  Fuel  for  Electronic  Port 
Fuel  Injector  Fouling,”  1994,  which  is 
incorporated  by  reference  pursuant  to 

§  80.178.  At  the  option  of  the  certifier, 
fuel  injector  flow  may  be  measured  at 
intervals  during  the  10,000  mile  test 
cycle  described  in  ASTM  D  5598-94,  in 
addition  to  the  flow  measurements 
required  at  the  completion  of  the  test 
cycle,  but  not  more  than  every  1,000 
miles. 

(b)  Intake  valve  deposit  control 
testing.  The  required  test  fuel  must 
produce  the  accumulation  of  less  than 
100  mg  of  intake  valve  deposits  on 
average  when  tested  in  accordance  with 
ASTM  D  5500-94,  “Standard  Test 
Method  for  Vehicle  Evaluation  of 
Unleaded  Automotive  Spark-Ignition 
Engine  Fuel  for  Intake  Valve  Deposit 
Formation,”  1994,  which  is 
incorporated  by  reference  pursuant  to 
§80.178. 

(c)  If  conducted  using.test  fuels 
meeting  all  relevant  requirements  of 
§  80.164,  and  completed  prior  to 
September  3,  1996,  then  the  PFID  and 
IVD  control  test  procedures  required  for 
detergent  certification  in  California 
(specified  in  section  2257  of  Title  13, 
California  Code  of  Regulations)  will  also 
be  considered  acceptable.  California  Air  . 
Resources  Board,  “Test  Method  for 
Evaluating  Port  Fuel  Injector  (PFI) 
Deposits  in  Vehicle  Engines”,  March  1, 
1991,  and  California  Air  Resources 
Board,  “BMW — 10,000  Miles  Intake 
Valve  Test  Procedure”,  March  1,  1991, 
are  incorporated  by  reference  pursuant 

to  §80.178. 

■  16.  Section  80.167  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§80.167  Confirmatory  testing. 

■k  ic  *  *  * 

(a)  Confirmatory  testing  conducted  to 
evaluate  the  validity  of  detergent 
certifications  under  the  national,  PADD, 
or  fuel-specific  options  under 
§80.163(aKl),  (a)(l)(i),  (a){l)(ii),  and  (b) 
through  (d)  will  generally  entail  a  single 
vehicle  test  using  the  procedures 
detailed  in  §80.165.  The  test  fuel(s) 
used  in  conducting  such  confirmatory 
certification  testing  will  contain  the 
specified  fuel  parameters  at  or  below  the 
minimum  levels  specified  in  §80.164, 
and  will  otherwise  conform  to  the 
applicable  certification  test  fuel 
specifications  therein.  Confirmatory 


testing  conducted  to  evaluate  the 
validity  of  detergent  certifications  under 
the  alternative  national  generic 
certification  option  in  §  80.163(a)(l)(iii) 
will  generally  entail  a  single  test  using 
the  procedures  detailed  in  §  80.177.  The 
test  fuel(s)  used  in  conducting  such 
confirmatory  certification  testing  will 
contain  the  specified  fuel  parameters  at 
or  below  the  minimum  levels  specified 
in  §  80.177,  and  will  otherwise  conform 
to  the  applicable  certification  test  fuel 
specifications  therein. 

k  k  k  k  k 

m  17.  A  new  §  80.175  is  added  to  subpart 
G  and  reserved  as  follows: 

§80.175  [Reserved] 

■  18.  A  new  §  80.176  is  added  to  subpart 
G  to  read  as  follows: 

§  80. 1 76  Alternative  certification  test 
procedures  and  standards. 

This  section  specifies  the  deposit 
control  test  requirements  and 
performance  standards  which  must  be 
met  in  order  to  certify  detergent 
additives  for  use  in  unleaded  gasoline 
pursuant  to  §  80.161(b)(l)(ii)(A){2). 

These  standards  must  be  met  in  the 
context  of  the  specific  test  procedures 
identified  in  paragraphs  (a)  and  (b)  of 
this  section.  Testing  must  be  conducted 
and  the  performance  standards  met 
when  the  subject  detergent  additive  is 
mixed  in  a  test  fuels  meeting  all  relevant 
requirements  of  §  80.177.  Complete  test 
documentation  must  be  submitted  by 
the  certifying  party  within  30  days  of 
receipt  of  a  written  request  from  EPA  for 
such  records. 

(a)  Fuel  injector  deposit  control 
testing.  The  required  test  fuel  must 
produce  no  more  than  one  inoperative 
injector  when  tested  in  accordance  with 
the  fuel  injector  deposit  test  procedure 
specified  in  paragraph  (c)  of  this 
section. 

(b)  Intake  valve  deposit  control 
testing.  The  required  test  fuel  must 
produce  the  accumulation  of  less  than 
50  mg  of  intake  valve  deposits  on 
average  when  tested  in  accordance  with 
ASTM  D6201— 04(2009),  “Standard 
Test  Method  for  Dynamometer 
Evaluation  of  Unleaded  Spark-Ignition 
Engine  Fuel  for  Intake  Valve  Deposit 
Formation”,  which  is  incorporated  by 
reference  pursuant  to  §  80.178. 

(1)  Tests  conducted  for  the  intake 
valve  deposit  demonstration  test 
pursuant  to  §  80.177(b)(l)(iv)  and  to 
demonstrate  compliance  with  the  intake 
valve  deposit  control  standards  in  this 
section  must  be  conducted  using  the 
same  engine  block  and  cylinder  head. 

(2)  All  results  must  be  derived  from 
operationally  valid  tests  in  accordance 


with  the  test  validation  criteria  of  ASTM 
D  6201—04(2009). 

(3)  Test  results  shall  be  reported  for 
individual  intake  valves  and  as  an 
average  of  all  intake  valves. 

(c)  Fuel  injector  deposit  test 
procedure — [1)  Summary  of  Test 
Procedure.  After  flushing  the  vehicle 
fuel  system  with  the  fuel  to  be  tested 
and  installing  new  injectors,  an 
automatic  starter  control  system  starts 
the  vehicle  and  lets  it  idle  for  five 
minutes.  The  engine  is  then  shut  off  and 
allowed  to  soak  for  25  minutes.  This 
cycle  is  repeated  for  a  total  of  192  cycles 
(96  hours).  During  this  time,  the  engine 
is  kept  at  operating  temperature  with 
block  heaters.  After  the  96  hours  of 
start/soak  cycles,  the  engine  is  allowed 
to  hot-soak  for  48  hours,  during  which 
time  the  engine  is  not  started  but  is 
maintained  at  operating  temperature.  At 
the  end  of  the  48-hour  hot  soak,  the 
block  heaters  are  turned  off  and  the 
engine  is  allowed  to  cool  naturally  to 
room  temperature.  At  the  end  of  this  48- 
hour  ambient  temperature  soak,  an 
injector  balance  test  is  conducted  to 
determine  whether  any  poppet  nozzles 
are  stuck  closed. 

(2)  Facilities  and  Equipment — (i) 
Location.  A  temperature-controlled 
garage  or  large  room  is  needed.  A 
dynamometer  is  not  needed,  since  this 
test  is  an  idle  test.  The  room 
temperature  shall  be  maintained  in  the 
range  of  68-75  °F.  The  room  shall  be 
equipped  with  an  exhaust  system  that 
connects  to  the  vehicle  tail  pipe  to 
remove  the  exhaust  gases  from  the 
building.  It  is  recommended  that  an 
interlock  be  provided  so  that  if  the 
building  exhaust  system  fails,  the 
vehicle  test  will  shut  down. 

(ii)  Electrical  Power.  Two  110-volt, 
15-amp  circuits  are  needed  (20-amp 
circuits  are  recommended)  to  operate 
the  four  block  heaters  and  a  battery 
charger. 

(iii)  Fuel  Drain  Facility.  A  facility  is 
required  to  drain  the  fuel  from  the 
vehicle  between  tests.  The  fuel  is 
drained  from  the  service  port  on  the  fuel 
rail,  near  the  back  of  the  engine.  A 
commercial  cart  equipped  with  a  tank 
and  a  suction  pump  is  recommended  for 
this  operation. 

(iv)  Vehicle.  A  Chevrolet  Astro  or 
CMC  Safari  van,  model  year  1998-2001, 
shall  be  used  for  the  test.  Either  two- 
wheel  drive  or  all-wheel  drive  is 
satisfactory,  although  the  former  allows 
easier  installation  of  the  block  heaters. 

(v)  Injectors.  New  injectors.  General 
Motors  part  number  17091432,  shall  be 
used  for  each  test. 

(vi)  Block  Heaters.  Four  block  heaters. 
General  Motors  part  number  12371293, 
are  needed  for  each  vehicle.  Two 
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heaters  shall  be  installed  on  each  side 
of  the  engine,  in  the  freeze  plug 
locations. 

(vii)  Battery  Charger.  Because  of  the 
large  number  of  starts  and  the  very  short 
engine  running  time,  a  battery  charger  is 
needed.  It  is  recommended  that  the 
charger  be  installed  permanently  on  the 
vehicle  and  remain  plugged  in  while  the 
test  is  in  progress. 

(viii)  Starter  Controller.  A  system  is 
needed  to  start  the  engine  automatically 
and  then  shut  it  off  after  exactly  five 
minutes  of  running.  A  commercial  after¬ 
market  remote  starting  system 
connected  to  a  timer  or  computer  can  be 
used,  or  a  one-of-a-kind  system  can  be 
designed  and  built. 

(ix)  Tech  2  Analyzer.  A  General 
Motors  Tech  2  analyzer,  part  number 
GM3000094,  available  from  Kent-Moore, 
shall  be  used  to  conduct  the  injector 
balance  test. 

(x)  Fuel  Pressure  Gauge.  A  fuel 
pressure  gauge  capable  of  measuring 
fuel  system  pressure  to  the  nearest  1  psi 
over  the  range  of  45  to  65  psi,  shall  be 
used  with  the  Tech  2  analyzer  when 
conducting  the  injector  balance  test.  A 
pressure  transducer  shall  not  be  used. 

(xi)  Gaskets.  The  upper  intake 
manifold  gasket  and  injector  body 
gasket  will  need  to  be  replaced  from 
time  to  time  as  they  crack,  tear,  or  wear 
out  from  frequent  handling  during 
injector  replacement. 

(3)  Initial  Vehicle  Preparation — (i) 
Diagnostics.  To  help  determine  whether 
a  vehicle  is  satisfactory  for  use  in  this 
injector  test  procedure,  a  thorough 
inspection  and  engine  diagnostic  test 
shall  be  conducted  as  described  in  the 
service  manual.  Check  the  cooling 
system  to  be  sure  the  coolant  looks 
clean  and  there  are  no  signs  of  rust. 

(ii)  Block  Heaters.  Install  four  electric 
block  heaters.  General  Motors  part 
number  12371293,  in  the  coolant 
passages  of  the  engine  block,  two  on 
each  side  of  the  block.  The  heaters  will 
be  plugged  into  a  heater  control  unit. 
Two  of  the  heaters  will  remain  on  at  all 
times  during  the  first  144  hours  of  the 
injector  fouling  test,  while  the  other  two 
heaters  will  be  turned  on  and  off  by  the 
controller  as  needed  to  maintain  an 
engine  temperature  of  about  100-102°C 
during  the  soak  periods  of  the  test.  (The 
temperature  will  drop  while  the  engine 
is  running,  as  the  coolant  from  the 
radiator  circulates  through  the  engine. 
The  temperature  should  recover  to  100- 
102°C  within  about  20  minutes  after  the 
engine  shuts  off.) 

(lii)  Thermocouples.  Install  a  Vi  e-inch 
Type  K  thermocouple  in  a  threaded  bolt 
hole  on  the  rear  of  the  right  cylinder 
head.  This  thermocouple  provides  the 
feedback  signal  to  the  controller  to  turn 


two  block  heaters  on  and  off.  Install 
another  thermocouple  in  the  other  hole 
near  the  first  thermocouple.  This  second 
thermocouple  provides  a  signal  to  an 
over-temperature  safety  shut-off  on  the 
heater  controller.  If  the  engine 
temperature  reaches  the  set  point  (110°C 
recommended),  the  heater  controller 
will  signal  the  starter  controller  to  shut 
down  the  test. 

(iv)  Fuel  System  Flush.  Drain  the  fuel 
from  the  fuel  system  through  the  service 
port  on  the  fuel  rail  at  the  back  of  the 
engine.  Refuel  with  a  non-detergent 
gasoline  containing  between  5  and  10 
percent  ethanol.  Drive  the  vehicle  for 
approximately  100  miles  to  thoroughly 
expose  all  parts  of  the  fuel  system  to  the 
fuel.  The  fuel  pump  and  fuel  filters 
should  not  be  replaced  unless  there  is 

a  problem  with  them  or  if  the  vehicle 
history  suggests  that  replacement  would 
be  prudent.  If  replacement  is  necessary, 
the  new  parts  should  first  be 
conditioned  by  recirculating  a  10% 
ethanol-gasoline  blend  (without  deposit 
control  additive)  through  them  for  one 
week. 

(v)  Oil  Change.  Change  the  engine  oil 
and  oil  filter,  using  oil  that  meets  the 
manufacturer’s  recommended  service 
classification  and  viscosity  grade. 

(vi)  Battery  Charger.  Install  a  battery 
charger  in  the  vehicle  so  that  it  can  be 
plugged  in  during  the  test  and  keep  the 
battery  at  full  charge. 

(vii)  Badiator.  Install  cardboard  or 
other  suitable  material  on  the  front  of 
the  radiator  to  block  the  flow  of  air 
through  the  radiator  while  the  engine  is 
running.  This  will  help  minimize  the 
drop  in  coolant  temperature. 

(viii)  Starter  Controller.  Make  the 
•necessary  changes  to  the  vehicle 
electrical  system  so  that  the  engine  can 
be  started  and  stopped  automatically  on 
a  programmed  schedule.  Install  a  starter 
controller  or  computer  and  program  it  to 
do  the  following: 

(A)  Start  the  engine  and  let  it  run  for 
5  minutes,  and  then  shut  it  off  and  let 
it  hot-soak  for  25  minutes. 

(B)  Repeat  the  5/25  cycle  for  a  total  of 
192  cycles. 

(C)  Allow  a  48-hr  hot  soak  during 
which  the  engine  is  not  run  but  the 
engine  temperature  is  maintained  at 
100-102°G. 

(D)  Turn  off  the  heaters  for  48  hours. 

(E)  Continuously  count  and  display 
the  number  of  cycles  that  have  been 
completed  throughout  the  test. 

(4)  Test  Procedure.  The  steps 
described  in  paragraphs  (c)(3)(i)  though 
(vi)  of  this  section  must  be  performed  by 
the  action  described  in  paragraph 
(c)(3)(vii)  of  this  section  so  that  the  new 
injectors  are  exposed  only  to  the  new 
test  fuel. 


(i)  Drain  the  fuel  from  the  vehicle. 

(ii)  Add  approximately  2  gallons  of 
the  fuel  to  be  tested. 

(iii)  Drive  the  vehicle  for 
approximately  20  miles  at  speeds  up  to 
approximately  50-60  mph. 
Approximately  every  5  miles,  stop  the 
vehicle  and  moderately  accelerate.  If  the 
radiator  covering  is  still  in  place,  watch 
the  temperature  gauge  during  the 
driving  and  avoid  overheating  the 
engine.  This  step  not  only  flushes  the 
fuel  system  but  also  helps  remove 
carbon  (if  any)  from  the  spark  plugs  and 
water  from  the  exhaust  system. 

(iv)  Drain  the  fuel  from  the  vehicle 
and  add  approximately  1  to  2  gallons  of 
the  fuel  to  be  tested. 

(v)  Drive  the  vehicle  for 
approximately  5  miles.  Watch  the 
temperature  gauge  and  avoid 
overheating  the  engine. 

(vi)  Drain  the  fuel  from  the  vehicle 
and  add  approximately  10  gallons  of  the 
fuel  to  be  tested.  (The  test,  consumes 
about  7.5  gallons  of  fuel.) 

(vii)  Remove  the  fuel  injectors  and 
install  new  injectors.  Run  the  engine  for 
a  few  minutes  to  be  sure  it  runs 
properly. 

(viii)  Park  the  vehicle  in  the  location 
where  the  test  will  be  run. 

(ix)  Connect  the  vehicle  tail  pipe  to 
the  building  exhaust  system. 

(x)  Depending  on  the  design  of  the 
starter  control  system,  remove  fuses  and 
relays  as  necessary  and  connect  the 
wires  from  the  controller  to  the  vehicle 
fuse  box.  Close  the  hood. 

(xi)  Turn  on  the  vehicle  ignition 
switch  and  the  security  bypass  switch  if 
so  equipped. 

(xii)  Turn  on  the  heater  controller  and 
be  sure  that  it  is  working. 

(xiii)  Turn  on  the  starter  controller 
and  the  vehicle  should  start. 

(xiv)  Monitor  the  engine  temperature 
for  the  first  few  cycles  to  be  sure  it  is 
increasing. 

(xv)  At  the  end  of  the  192-hour  (8- 
day)  test,  turn  off  the  ignition  switch, 
starter  controller,  and  heater  controller. 
Return  the  fuses,  relays,  and  wires  to 
their  standard  configuration  for  normal 
operation  of  the  vehicle. 

(xvi)  Connect  the  Tech  2  analyzer  to 
the  ALDL  connector  under  the 
instrument  panel,  and  connect  the  fuel 
pressure  gauge  to  the  service  port  on  the 
fuel  rail  at  the  back  of  the  engine. 

(xvii)  Conduct  the  injector  balance 
test  by  following  the  instructions  on  the 
Tech  2.  The  injector  balance  test  checks 
each  injector  individually  to  determine 
whether  the  poppet  nozzle  is  stuck 
closed.  First,  the  Tech  2  turns  on  the 
fuel  pump  momentarily  to  pressurize 
the  fuel  system.  Then  it  pulses  the 
injector  for  a  preset  interval.  If  the 
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injector  and  poppet  nozzle  are  working 
properly,  the  fuel  sy.stem  pressure  will 
decrease  gradually  and  smoothly  by 
about  8  to  10  psi  during  the  pulsing.  If 
the  pressure  does  not  decrease,  or 
decreases  very  suddenly  but  then  stops 
decreasing  before  the  pulsing  is  done, 
the  poppet  is  stuck  closed.  This 
procedure,  beginning  with  pressurizing 
the  fuel  system,  is  carried  out  for  each 
injector. 

■  19.  A  new  §  80.177  is  added  to  subpart 
G  to  read  as  follows: 

§  80d  77  Certification  test  fueis  for  use 
with  the  alternative  test  procedures  and 
standards. 

(a)  General  requirements.  This  section 
provides  specifications  for  the  test  fuels 
required  in  conjunction  with  the 
alternative  national  generic  certification 
option  described  in  §  80.163{a)(l){iii). 

(1)  The  test  fuel  characteristics 
detailed  in  this  section  must  be  reported 
to  EPA  in  the  detergent  certification 
letter  required  pursuant  to 

§  80.161(b)(3). 

(2)  The  levels  of  the  basic  fuel 
parameters  specified  in  this  section 
(ethanol,  olefins,  aromatics,  sulfur,  and 
90%  evaporation  distillation 
temperature)  must  be  measured  in 
accordance  with  applicable  procedures 
in  §80.46. 

(3)  No  detergent-active  substance 
other  than  the  detergent  additive 
package  undergoing  testing  may  be 
added  to  a  certification  test  fuel.  Typical 
nondetergent  additives,  such  as 
antioxidants,  corrosion  inhibitors,  and 
metal  deactivators,  may  be  present  in 
the  test  fuel  at  the  discretion  of  the 
additive  certifier.  In  addition,  any 
nondetergent  additives  (other  than 
oxygenate  compounds)  which  are 
commonly  blended  into  gasoline  and 
which  are  known  or  suspected  to  affect 
IVD  or  PFID  formation,  or  to  reduce  the 
ability  of  the  detergent  in  question  to 
control  such  deposits,  should  be  added 
to  the  test  fuel  for  certification  testing. 

(4)  Certification  test  requirements  may 
be  satisfied  for  a  detergent  additive 
using  more  than  one  batch  of  test  fuel, 
provided  that  each  batch  satisfies  all 
applicable  test  fuel  requirements  under 
this  section. 

(5)  Unless  otherwise  required  by  this 
section,  finished  test  fuels  must  conform 
to  the  requirements  for  commercial 
gasoline  described  in  ASTM  D  4814-11, 
“Standard  Specification  for  Automotive 
Spark-Ignition  Engine  Fuel”,  which  is 
incorporated  by  reference  pursuant  to 
§80.178. 

(b)  Test  fuel  for  intake  valve  deposit 
testing:  This  paragraph  provides 
specifications  for  the  test  fuels  required 


for  use  in  the  test  procedure  specified  in 
§  80.176(b). 

(1)  The  test  fuel  must  contain  levels 
of  the  specified  parameters  consistent 
with  the  requirements  of  this  section. 

(i)  The  test  fuel  must  contain  no  less 
than  8.0  volume  percent  and  no  more 
than  10.0  volume  percent  ethanol. 
Commercial  fuel  grade  denatured  fuel 
ethanol  must  be  used  that  conforms  to 
the  requirement  of  §  80.1610  and  ASTM 
D4806 — 11a  “Standard  Specification  for 
Denatured  Fuel  Ethanol  for  Blending 
with  Gasolines  for  Use  as  Automotive 
Spark-Ignition  Engine  Fuel”,  which  is 
incorporated  by  reference  pursuant  to 
§80.178. 

(ii)  The  test  fuel  must  contain  no  less 
than  8.0  volume  percent  olefins.  At  least 
75  percent  of  the  olefins  must  be 
derived  from  fluid  catalytic  cracker  unit 
(FCC)  gasoline.  Such  FCC  gasoline  can 
be  full-range  FCC  gasoline  or  a  mixture 
of  light  and  heavy  FCC  gasolines.  Such 
FCC  gasoline  must-be  produced  by  a 
commercial  gasoline  refiner  and  meet 
the  following  criteria: 

(A)  The  FCC  gasoline  must  be 
designated  by  the  commercial  refiner  as 
full  range  FCC  gasoline  or  whole  FCC 
gasoline,  and  must  have  a  TOO 
distillation  temperature  greater  than 
300  °F. 

(B)  If  a  mixture  of  light  and  heavy 
FCC  gasoline  is  used,  heavy  FCC 
gasoline  must  contribute  at  least  50 
percent  of  the  sulfur  in  the  mixture. 
Heavy  FCC  gasoline  must  meet  the 
following  criteria: 

[1)  The  heavy  FCC  gasoline  must  be  * 
designated  by  the  commercial  refiner  as 
heavy  FCC  gasoline. 

[2)  The  heavy  FCC  gasoline  must  have 
an  API  gravity  less  than  45  and  a  TOO 
distillation  temperature  greater  than 
325  °F. 

(iii)  The  test  fuel  must  contain  no  less 
than  28  volume  percent  aromatics. 

(iv)  The  test  fuel  must  contain  no  less 
than  240  ppm  sulfur.  At  least  60  percent 
of  the  sulfur  must  be  derived  from  FCC 
gasoline  that  meets  the  specifications  in 
paragraph  (b)(l)(ii)  of  this  section. 

(v)  The  test  fuel  must  have  a  T90 
distillation  temperature  of  no  less  than 
290  °F. 

(vi)  The  test  fuel  containing  no 
deposit  control  additives  must  produce 
no  less  than  500  mg  averaged  over  all 
intake  valves  when  subjected  to  the 
intake  valve  deposit  test  specified  in 

§  80.176(b). 

(vii)  All  gasoline  blendstocks  used  to 
formulate  the  test  fuel  must  be 
representative  of  normal  refinery 
operations  and  shall  be  derived  from 
conversion  units  downstream  of 
distillation.  Butanes  and  pentanes  may 
be  used  for  vapor  pressure  adjustment. 


The  use  of  chemical  grade  streams  is 
prohibited. 

(2)  [Reserved] 

(c)  Test  fuel  for  fuel  injector  deposit 
testing:  This  paragraph  provides 
specifications  for  the  test  fuels  required 
for  use  in  the  test  procedure  specified  in 
§  80.176(c).  The  test  fuel  must  conform 
to  the  specifications  in  either  paragraph 
(c)(1)  or  (c)(2)  of  this  section.  The  same 
base  test  fuel  must  be  used  for  deposit 
demonstration  testing  and  for 
demonstrating  compliance  with  the  fuel 
injectcfr  deposit  control  standards  in 
§  80.176(a). 

(1)  Option  1  regarding  the 
specifications  for  the  test  fuel  used  for 
fuel  injector  deposit  testing,  (i)  The  test 
fuel  must  he  a  commercial  full  boiling 
range  hydrocarbon  gasoline  or  gasoline 
blending  component,  without 
oxygenates. 

(ii)  The  test  fuel  containing  no  deposit 
control  additives  must  produce  at  least 
5  inoperable  injectors  valves  when 
subjected  to  the  fuel  injector  deposit  test 
specified  in  §  80.176(c). 

(2)  Option  2  regarding  the 
specifications  for  the  formulation  of  the 
test  fuel  used  for  fuel  injector  deposit 
testing,  (i)  The  test  fuel  must  meet  the 
requirements  for  federal  emissions  test 
gasoline  specified  in  §§  80.113  and 
80.112  into  which  4-methylbenzenethiol 
has  been  blended  as  a  concentration  of 
56  mg/L. 

(ii)  The  test  fuel  containing  no  deposit 
control  additives  must  produce  at  least 
4  inoperable  injectors  valves  when 
subjected  to  the  fuel  injector  deposit  test 
specified  in  §  80.176(c). 

■  20.  A  new  §  80.178  is  added  to  subpart 
G  to  read  as  follows: 

.§80.178  Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  this  section, 
the  Environmental  Protection  Agency 
(EPA)  must  publish  notice  of  change  in 
the  Federal  Register  and  the  material 
must  he  available  to  the  public.  All 
approved  material  is  available  for 
inspection  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030  or 
go  to:  http:/ /ww'w/archives.gov/ 
federalregister/ 
codeofjederalregulations/ 
ibr_locations.html.  This  material  is  also 
available  for  inspection  at  the  EPA 
Docket  Center,  Docket  No.  EPA-HQ- 
OAR-2005-0161,  EPA/DC,  EPA  West, 
Room  3334,  1301  Constitution  Ave. 
NW.,  Washington  DC.  The  telephone 
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number  for  the  Air  Docket  is  (202)  566- 
1742.  Also,  this  material  is  available 
from  the  source  listed  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  ASTM  International,  100  Barr 
Harbor  Drive,  P.O.  Box  C-700,  West 
Conshohocken,  Pennsylvania  19428 
(1-800-262-1373,  www.astm.org). 

(1)  ASTM  D  5598-94,  “Standard  Test 
Method  for  Evaluating  Unleaded 
Automotive  Spark-Ignition  Engine  Fuel 
for  Electronic  Port  Fuel  Injector 
Fouling,”  1994;  IBR  approved  for 
§80.165. 

(2)  ASTM  D  5500-94,  “Standard  Test 
Method  for  Vehicle  Evaluation  of 
Unleaded  Automotive  Spark-Ignition 
Engine  Fuel  for  Intake  Valve  Deposit 
Formation,”  1994;  IBR  approved  for 
§80.165. 

(3)  ASTM  D-6201-04(2009)  (“ASTM 
D  6201”),  Standard  Test  Method  for 
Dynamometer  Evaluation  of  Unleaded 
Spark-Ignition  Engine  Fuel  for  Intake 
Valve  Deposit  Formation;  IBR  approved 
for  §80.176. 

(4)  ASTM  D  4814-11,  “Standard 
Specification  for  Automotive  Spark- 
Ignition  Engine  Fuel”,  IBR  approved  for 
§80.177. 

(5)  ASTM  D-4806-lla  “Standard 
Specification  for  Denatured  Fuel 
Ethanol  for  Blending  with  Gasolines  for 
Use  as  Automotive  Spark-Ignition 
Engine  Fuel”,  IBR  approved  for 
§80.177. 

(c)  California  Air  Resources  Board, 
1001  “I”  Street,  P.O.  Box  2815, 
Sacramento,  CA  95812  (800)  242-4450, 
http://www.arb.ca.gov). 

(1)  California  Air  Resources  Board, 
“Test  Method  for  Evaluating  Port  Fuel 
Injector  (PFI)  Deposits  in  Vehicle 
Engines”,  March  1,  1991;  IBR  approved 
for  §80.165. 

(2)  California  Air  Resources  Board, 
“BMW — 10,000  Miles  Intake  Valve  Test 
Procedure”,  March  1, 1991;  IBR 
approved  for  §  80.165. 

Subpart  H — [Amended] 

■  21.  Section  80.330  is  amended  by 
revising  paragraphs  (c)(1),  (d)(1),  and 

(d)(2)  to  read  as  follows: 

§  80.330  What  are  the  sampling  and 
testing  requirements  for  refiners  and 
importers? 

*  *  it  *  * 


(c)  *  *  * 

(1)  For  purposes  of  paragraph  (a)  of 
this  section,  refiners  and  importers  shall 
use  the  method  provided  in  §  80.46(a)(1) 
or  one  of  the  alternative  test  methods 
listed  in  §  80.46(a)(3)  to  measure  the 
sulfur  content  of  gasoline  they  produce 
or  import  through  November  29,  2014. 
Beginning  November  30,  2014,  for 
purposes  of  paragraph  (a)  of  this  section, 
refiners  and  importers  shall  use  a 
method  approved  in  §  80.47. 

★  ★  ★  ★  ★ 

(d)  *  *  * 

(1)  Refiners  and  importers  shall  use 
the  method  provided  in  §  80.46(a)(2)  to 
measure  the  sulfur  content  of  butane 
when  the  butane  constitutes  a  batch  of 
gasoline  through  November  29,  2014. 
Beginning  November  30,  2014,  refiners 
and  importers  shall  use  a  method 
approved  in  §  80.47  to  measure  the 
sulfur  content  of  butane  when  the 
butane  constitutes  a  batch  of  gasoline. 

(2)  Except  as  provided  in  paragraph 
(d)(1)  of  this  section,  any  ASTM  sulfur 
test  method  for  gaseous  fuels  may  be 
used  for  quality  assurance  testing  under 
§§  80.340(b)(4)  and  80.400,  if  the 
protocols  of  the  ASTM  method  are 
followed  and  the  alternative  test  method 
is  correlated  to  the  method  provided  in  ’ 
§  80.46(a)(2)  through  November  29, 

2014.  Beginning  November  30,  2014, 
except  as  provided  in  paragraph  (d)(1) 

of  this  section,  refiners  and  importers 
shall  use  a  method  approved  in  §  80.47 
to  measure  the  sulfur  content  of  butane. 

it  it  it  it  it 

■  22.  Section  80.370  is  amended  by: 

■  a.  Revising  paragraph  (a)(7)(iv). 

■  b.  Revising  paragraph  (d)(2). 

§  80.370  What  are  the  sulfur  reporting 
requirements? 

***** 

(a)  *  *  * 

(7)  *  *  * 

(iv)  The  sulfur  content  of  the  batch, 
along  with  identification  of  the  test 
method  used  to  measure  the  sulfur 
content  of  the  batch,  as  determined 
under  §  80.330;  and 
***** 

(d)  *  *  * 

(2)  Submitted  to  EPA  by  March  31  for 
the  prior  calendar  year  averaging  period. 
***** 


Subpart  I — [Amended] 

■  23.  Section  80.511  is  amended  by 
revising  paragraphs  (b)(4)  and  (b)(10)  to 
read  as  follows: 

§  80.51 1  What  are  the  per-gallon  and 
marker  requirements  that  apply  to  NRLM 
diesel  fuel,  ECA  marine  fuel,  and  heating  oil 
downstream  of  the  refiner  or  importer? 
***** 

(b)  *  *  * 

(4)  Except  as  provided  in  paragraphs 
(b)(5)  through  (8)  of  this  section,  the  per- 
gallon  sulfur  standard  of  §  80.510(c) 
shall  apply  to  all  NRLM  diesel  fuel 
beginning  August  1,  2014  for  all 
downstream  locations  other  than  retail 
outlets  or  wholesale  purchaser- 
consumer  facilities,  shall  apply  to  all 
NRLM  diesel  fuel  beginning  October  1, 
2014  for  retail  outlets  and  wholesale 
purchaser-consumer  facilities,  and  shall 
apply  to  all  NRLM  diesel  fuel  beginning 
December  1,  2014  for  all  locations.  This 
paragraph  (h)(4)  does  not  apply  to  LM 
diesel  fuel  produced  from  transmix  or 
interface  fuel  that  is  sold  or  intended  for 
sale  in  areas  other  than  those  listed  in 
§  80.510(g)(1)  or  (g)(2),  as  provided  by 
§  80.513(f). 

***** 

(10)  For  the  purposes  of  this  subpart, 
on  any  occasion  where  a  distributor 
directly  dispenses  fuel  into  vehicles  or 
equipment  from  a  mobile  facility  such 
as  a  tanker  truck,  the  distributor  shall  be 
treated  as  a  retailer,  and  the  mobile 
facility  shall  be  treated  as  a  retail  outlet. 
■  24.  Section  80.572  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§80.572  What  labeling  requirements  apply 
to  retailers  and  wholesale  purchaser- 
consumers  of  Motor  Vehicle,  NR,  LM  and 
NRLM  diesel  fuel  and  heating  oil  beginning 
June  1,2010? 

***** 

(a)  From  June  1,  2010  through 
November  30,  2014,  any  retailer  or 
wholesale  purchaser-consumer  who 
sells,  dispenses,  or  offers  for  sale  or 
dispensing,  motor  vehicle  diesel  fuel 
subject  to  the  15  ppm  sulfur  standard  of 
§  80.520(a)(1),  must  affix  the  following 
conspicuous  and  legible  label,  in  block 
letters  of  no  less  than  24-point  bold 
type,  and  printed  in  a  color  contrasting  ' 
with  the  background,  to  each  pump 
stand: 


ULTRA-LOW  SULFUR  HIGHWAY  DIESEL  FUEL  (15  ppm  Sulfur  Maximum) 
Required  for  use  in  all  highway  diesel  vehicles  and  engines. 
Recommended  for  use  in  all  diesel  vehicles  and  engines. 
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***** 

■  25.  Section  80.573  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§80.573  What  labeling  requirements  apply 
to  retailers  and  wholesale  purchaser- 
consumers  of  NRLM  diesel  fuel  and  heating 
oil  beginning  June  1,  2012? 
***** 


(a)  From  June  1,  2012  through 
September  30,  2014,  for  pumps 
dispensing  NRLM  diesel  fuel  subject  to 
the  15  ppm  sulfur  standard  of 
§  80.510(c): 


ULTRA-LOW  SULFUR  NON-HIGHWAY  DIESEL  FUEL  (15  ppm  Sulfur  Maximum) 
Required  for  use  in  all  model  year  2011  and  later  nonroad  diesel  engines. 
Recommended  for  use  in  all  other  non-highway  diesel  engines. 
WARNING 

Federal  law'  prohibits  use  in  highway  vehicles  or  engines. 


***** 

■  26.  Section  80.574  is  revised  to  read 
as  follows: 

§  80.574  What  labeling  requirements  apply 
to  retailers  and  wholesale  purchaser- 
consumers  of  EGA  marine  fuel  beginning 
June  1,2014? 

(a)  Any  retailer  or  wholesale 
purchaser-consumer  who  sells. 


dispenses,  or  offers  for  sale  or 
dispensing  EGA  marine  fuel  must 
prominently  and  conspicuously  display 
in  the  immediate  area  of  each  pump 
stand  from  which  EGA  marine  fuel  is 
offered  for  sale  or  dispensing,  one  of  the 
following  legible  labels,  as  applicable, 
in  block  letters  of  no  less  than  24-point 


bold  type,  printed  in  a  color  contrasting 
with  the  background: 

(1)  From  June  1,  2014  and  beyond,  for 
pumps  dispensing  EGA  marine  fuel 
subject  to  the  1 ,000  ppm  sulfur  standard 
of  §80.510(k): 


1,000  ppm  SULFUR  EGA  MARINE  FUEL  (1,000  ppm  Sulfur  Maximum). 

For  use  in  Gategory  3  (G3)  marine  vessels  only. 

WARNING 

Federal  law  prohibits  use  in  any  engine  that  is  not  installed  on  a  G3  marine  vessel;  use  of  fuel  oil  with  a  sulfur  content  greater  than  1,000 

ppm  in  an  EGA  is  prohibited  except  as  allowed  by  40  CFR  part  1043. 


(2)  The  labels  required  by  paragraph 
(a)(1)  of  this  section  must  be  placed  on 
tbe  vertical  surface  of  each  pump 
housing  and  on  each  side  that  has  gallon 
and  price  meters.  The  labels  shall  be  on 
the  upper  two-thirds  of  the  pump,  in  a 
location  where  they  are  clearly  visible. 

(b)  Alternative  labels  to  those 
specified  in  paragraph  (a)  of  this  section 
may  be  used  as  approved  by  EPA. 

(1)  For  US  Mail:  U.S.  EPA,  Attn: 

Diesel  Sulfur  Alternative  Label  Request, 
6406J,  1200  Pennsylvania  Avenue  NW., 
Washington,  DG  20460. 

(2)  For  overnight  or  courier  services: 
U.S.  EPA,  Attn:  Diesel  Sulfur 
Alternative  Label  Request,  6406J,  1310  L 
Street  NW.,  6th  floor,  Washington,  DG 
20005.  (202)  343-9038. 

■  27.  Section  80.580  is  amended  by: 

■  a.  Revising  paragraph  (e)  introductory 
text. 

■  b.  Revising  paragraph  (e)(1) 
introductory  text. 

■  c.  Revising  paragraphs  (e)(l)(i) 
through  (e)(l)(iv). 

§  80.580  What  are  the  sampling  and 
testing  methods  for  sulfur? 
***** 

(e)  Materials  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  tbe  documents  listed  in  this 
section  as  prescribed  in  5  U.S.G.  552(a) 
and  1  GFR  51.  Anyone  may  inspect 
copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Genter,  1301  Gonstitution  Ave.  NW., 
Room  B102,  EPA  West  Building, 


Washington,  DG,  20460,  under  EPA 
docket  ID  Number  EPA-HQ-OAR- 
.2011-0135,  or  at  the  National  Archives 
and  Records  Administration  (NARA). 
The  telephone  number  for  the  Air 
Docket  Public  Reading  Room  is  (202) 
566-1742.  For  information  on  the 
availability  of  this  material  at  NARA, 
call  202-741-6030  or  go  to:  http://vvww. 
arcbives.gOv//federaI_register/code_of_. 
federalregulations/ibr _locations.html. 
For  further  information  on  these  test 
methods,  please  contact  the 
Environmental  Protection  Agency  at 
734-214-4582. 

(1)  ASTM  International  material. 
Anyone  may  purchase  copies  of  these 
materials  from  ASTM  International,  100 
Barr  Harbor  Dr.,  West  Gonshohocken, 
PA  19428-2959,  or  by  contacting  ASTM 
International  customer  service  at  610- 
832-9585,  or  by  contacting  the  email 
address  of  service@astm.org  from  the 
ASTM  International  Web  site  of  http:// 
www.astm.org. 

(i)  ASTM  International  standard 
method  D2622-10  (“ASTM 
International  D2622”),  “Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
Ray  Fluorescence  Spectrometry”, 
approved  February  15,  2010. 

(ii)  [Reserved] 

(iii)  ASTM  International  standard 
method  D4294-10  (“ASTM 
International  D4294”),  “Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Energy  Dispersive  X-Ray 
Fluorescence  Spectrometry”,  approved 
February  15,  2010. 


(iv)  ASTM  International  standard 
method  D5453-09  (“ASTM 
International  D5453”),  “Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Energy  Dispersive  X-Ray 
Fluorescence  Spectrometry”,  approved 
June  15,  2009. 

***** 

■  28.  Section  80.585  is  amended  by 
revising  paragraph  (d)(4)  to  read  as 
follows: 

§  80.585  What  is  the  process  for  approval 
of  a  test  method  for  determining  the  sulfur 
content  of  diesel  or  EGA  marine  fuel? 

***** 

(d)  *  *  * 

(4)  The  approval  of  any  test  method 
under  paragraph  (b)  of  this  section  shall 
be  valid  for  five  years  from  the  date  of 
approval  by  the  Administrator.  After  the 
five  year  period  has  ceased,  in  order  for 
the  test  method  approval  to  remain 
valid,  the  test  method  must  be 
resubmitted  for  approval  with 
applicable  precision  and  accuracy 
information  contained  in  §  80.584(a) 
and  (b).  If,  however,  the  test  method  is 
later  approved  by  a  voluntary 
consensus-based  standards  body,  the 
approval  shall  remain  valid  as  long  as 
the  conditions  of  paragraph  (a)  of  this 
section  are  met. 

***** 

■  29.  Section  80.604  is  amended  by 
revising  paragraphs  (f)(3)  and  (4)  to  read 
as  follows: 


§  80.604  What  are  the  annual  reporting 
requirements  for  refiners  and  importers  of 
NRLM  diesel  fuel? 

•k  it  *  * 

(f)*  *  * 

(3)  Except  for  small  refiners  subject  to 
§  80.554(d),  submitted  to  EPA  by 
September  1  each  year  for  the  prior 
annual  compliance  period.  Small 
refiners  subject  to  the  provisions  of 

§  80.554(d),  reports  must  be  submitted 
by  September  1  for  the  previous 
reporting  period. 

(4)  With  the  exception  of  reports 
required  under  paragraph  (b)(3)  of  this 
section,  no  reports  will  be  required 
under  this  section  after  September  1, 
2014. 

Subpart  L — [Amended] 

■  30.  Section  80.1235  is  amended  by 
revising  paragraphs  (a)(6)  and  (b)(2)  to 
read  as  follows: 

§  80.1235  What  gasoline  is  subject  to  the 
benzene  requirements  of  this  subpart? 

(a)  *  *  * 

(6)  Blendstock  that  is  combined  with 
PCG  to  produce  gasoline  must  be 
sampled  and  tested  in  accordance  with 
the  provisions  at  §  80.1347(a)(5)  or  (6). 

(b)  *  *  * 

(2)  Oxygenate  added  to  PCG 
downstream  of  the  refinery  that 
produced  the  PCG,  or  downstream  of 
the  import  facility  where  the  PCG  was 
imported,  shall  not  be  included  in  a 
refiner’s  or  importer’s  compliance 
calculations  unless  the  refiner  or 
importer  that  produced  or  imported  the 
PCG  complies  with  the  requirements  of 
§  80.1238(b).  On  any  occasion  where 
any  person  downstream  of  the  refinery 
or  importer  that  produced  or  imported 
PCG  adds  oxygenate  to  such  product,  it 
shall  not  include  the  volume  and 
benzene  content  of  the  oxygenate  in  any 
compliance  calculations  or  for  credit 
generation  under  this  subpart. 

★  ★  ★  ★  ★ 

■  31.  Section  80.1238  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  80.1 238  How  is  a  refinery’s  or  importer’s 
average  benzene  concentration 
determined? 

***** 

(b)  *  *  * 

(1)  For  oxygenate  added  to 
conventional  gasoline  or  CBOB,  the 
refiner  or  importer  must  comply  with 
the  requirements  of  §  80.101(d)(4)(ii) 
and  the  benzene  content  must  be 
measured  by  sampling  the  ethanol 
actually  added  to  the  conventional 
gasoline  or  CBOB  and  testing  it  for 
benzene  content. 

***** 


■  32.  Section  80.1347  is  amended  as 
follows: 

■  a.  By  revising  paragraphs  (a)(3)(i)  and 
(a)(5). 

■  b.  By  adding  a  new  paragraph  (a)(6). 

§  80.1 347  What  are  the  sampling  and 
testing  requirements  for  refiners  and 
importers? 

(a)  *  *  * 

(3)(i)  Each  sample  shall  be  tested  in 
accordance  with  the  methodology 
specified  at  §  80.46(e)  through 
November  29,  2014,  to  determine  its 
benzene  concentration  for  compliance 
with  the  requirements  of  this  subpart. 
Beginning  November  30,  2014,  each 
sample  shall  be  tested  in  accordance 
with  the  methodology  specified  at 
§  80.46(e)  or  §  80.47  to  determine  its 
benzene  concentration  for  compliance 
with  the  requirements  of  this  subpart. 
Any  negative  test  result  must  be 
reported  as  zero. 

***** 

(5)  Exclusion  of  previously  certified 
garoline  (PCG).  (i)  Any  refiner  who  uses 
PCG  to  produce  gasoline  at  a  refinery, 
must  exclude  the  PCG  for  purposes  of 
demonstrating  compliance  with  the 
benzene  standards  at  §  80.1230. 

(ii)  To  accomplish  the  exclusion 
required  in  paragraph  (a)(5)(i)  of  this 
section,  the  refiner  must  determine  the 
volume  and  benzene  content  of  the  PCG 
used  at  the  refinery  and  the  volume  and 
benzene  content  of  gasoline  produced  at 
the  refinery,  and  use  the  compliance 
calculation  procedures  in  paragraphs 
(a)(5)(iii)  and  (iv)  of  this  section. 

(iii)  For  each  batch  of  PCG  that  is  used 
to  produce  gasoline  the  refiner  must 
include  the  volume  and  benzene 
content  of  the  PCG  as  a  negative  volume 
and  a  positive  benzene  content  in  the 
refiner’s  compliance  calculations  in 
accordance  with  the  requirements  at 
§80.1238. 

(iv)  For  each  batch  of  gasoline 
produced  at  the  refinery  using  PCG  and 
blendstock,  the  refiner  must  determine 
the  volume  and  benzene  content  of  the 
combined  product  and  include  each 
batch  for  purposes  of  benzene 
compliance  in  the  refinery’s  compliance 
calculations  at  §  80.1240  without  regard 
to  the  presence  of  previously  certified 
gasoline  in  the  batch. 

(v)  The  refiner  must  use  any  PCG  that 
it  includes  as  a  negative  batch  in  its 
compliance  calculations  pursuant  to 

§  80.1240  as  a  component  in  gasoline 
production  during  the  annual  averaging 
period  in  which  the  PCG  was  included 
as  a  negative  batch  in  the  refiner’s 
compliance  calculations. 

(vi)  Any  negative  annual  average 
value  must  be  reported  as  zero. 


(vii)  The  refiner  must  also  comply 
with  §  80.65(i)  when  producing  RBOB 
or  RFG  and  §  80.101(g)(9)  when 
producing  conventional  gasoline. 

(6)  As  an  alternative  to  the  sampling 
and  testing  requirements  in  paragraph 
(a)(5)  of  this  section,  a  refiner  who 
produces  gasoline  by  blending 
blendstock  into  PGG  may  sample  and 
test  each  batch  of  blendstock  when 
received  at  the  refinery  to  determine  the 
volume  and  benzene  content,  and  treat 
each  blendstock  receipt  as  a  separate 
batch  for  purposes  of  demonstrating 
cqmpliance  with  the  benzene  standards 
in  §  80.1230,  and  for  benzene  reporting. 
***** 

■  33.  Section  80.1348  is  revised  to  read 
as  follows; 

to 

§  80.1 348  What  gasoline  sample  retention 
requirements  apply  to  refiners  and 
importers? 

(a)  Through  November  29,  2014,  the 
gasoline  sample  retention  requirements 
specified  in  subpart  H  for  the  gasoline 
sulfur  provisions  apply  for  the  purpose 
of  complying  with  the  requirements  of 
this  subpart  L,  except  that  in  addition  to 
including  the  sulfur  test  result  as 
provided  by  §  80.335(a)(4)(ii),  the 
refiner,  importer,  or  independent 
laboratory  shall  akso  include  with  the 
retained  sample  the  test  result  for 
benzene  as  conducted  pursuant  to 

§  80.46(e). 

(b)  Beginning  November  30,  2014, 
pursuant  to  §  80.47,  the  gasoline  sample 
retention  requirements  specified  in 
subpart  O  of  this  part  for  the  gasoline 
sulfur  provisions  apply  for  the  purpose 
of  complying  with  the  requirements  of 
this  subpart  L,  except  that  in  addition  to 
including  the  sulfur  test  result  as 
provided  by  §  80.335(a)(4)(ii),  the 
refiner,  importer,  or  independent 
laboratory  shall  also  include  with  the 
retained  sample  the  test  result  for 
benzene  as  conducted  pursuant  to 

§  80.46(e). 

■  34.  A  new  §  80.1349  is  added  to 
subpart  L  to  read  as  follows: 

§  80.1 349  Alternative  sampling  and  testing 
requirements  for  importers  who  import 
gasoline  into  the  United  States  by  truck. 

Importers  who  import  conventional 
gasoline  into  the  United  States  by  truck 
may  comply  with  the  sampling  and 
testing  requirements  in  §  80.101(i)(3) 
instead  of  the  requirement's  to  sample 
and  test  every  batch  of  gasoline  under 
§  80.1347.  An  importer  that  uses  this 
approach  must  meet  the  0.62  volume 
percent  benzene  standard  on  a  per- 
gallon  basis’. 

■  35.  Section  80.1354  is  amended  by; 

■  a.  Revising  paragraph  (b)(2). 

■  b.  Revising  paragraph  (d)(2). 
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§  80.1 354  What  are  the  reporting 
requirements  for  the  gasoiine  benzene 
program? 

***** 

(b)  *  *  * 

(2)(i)  The  annual  average  benzene 
concentration,  along  with  identification 
of  the  test  method(s)  used  to  measure 
the  annual  average  benzene 
concentration,  per  §  80.1238. 

(ii)  The  maximum  average  benzene 
concentration,  along  with  identification 
of  the  test  method(s)  used  to  measure 


the  maximum  average  benzene 
concentration,  per  §  80.1240(b). 
***** 

(d)*  *  * 

(2)  Submitted  to  EPA  by  March  31 
each  year  for  the  prior  calendar  year 
averaging  period. 
***** 

■  36.  Section  80.1451  is  amended  by: 

■  a.  Revising  paragraph  (a)(1) 
introductory  text. 

■  b.  Revising  paragraph  (f)(2). 

§80.1451  What  are  the  reporting 
requirements  under  the  RFS  program? 

(a)  *  *  * 


(1)  Annual  complicmce  reports  for  the 
previous  compliance  period  shall  he 
submitted  by  March  31  of  each  year  and 
shall  include  all  of  the  following 
information: 

***** 

(f)*  *  * 

(2)  Quarterly  reports  shall  be 
submitted  by  the  required  deadline  as 
shown  in  Table  1  to  §  80.1451.  Any 
reports  generated  by  EMTS  must  be 
reviewed,  supplemented,  and/or 
corrected  if  not  complete  and  accurate, 
and  verified  by  the  owner  or  responsible 
corporate  officer  prior  to  submittal. 


Table  1  to  §80.1451— Quarterly  Reporting  Deadlines 


Calender  quarter 

Time  period  covered 

Quarterly  report  deadline 

Quarter  One . 

January  1 -March  31  . 

June  1. 

Quarter  Two . 

April  1-^une  30  . 

September  1 . 

Quarter  Three  . 

July  1-September  30  . 

December  1 . 

Quarter  Four  . 

October  1 -December  31  . 

March  31 . 

■  37.  A  new  subpart  O  is  added  to  part 

80  to  read  as  follows: 

Subpart  O — Gasoline  Sulfur 

Sec. 

80.1600  Additional  definitions  for  subpart 
O. 

80.1601  Fuels  subject  to  the  provisions  of 
this  subpart. 

80.1602  Implementation  dates  for  refiners 
and  importers. 

80.1603  Gasoline  sulfur  standards  for 
refiners  and  importers. 

80.1604  Gasoline  sulfur  standards  and 
requirements  for  parties  downstream  of 
refiners  and  importers. 

80.1605  Deficit  carry-forward  for  refiners 
and  importers. 

80.1606  [Reserved] 

80.1607  Gasoline  sulfur  standards  and 
requirements  for  transmix  processors 
and  transmix  blenders. 

80.1608  [Reserved] 

80.1609  Oxygenate  blender  requirements. 

80.1610  Standards  and  requirements  for 
producers  of  denatured  fuel  ethanol  and 
other  oxygenates  for  use  by  gasoline 
oxygenate  blenders. 

80.1611-80.1612  [Reserved] 

80.1613  Standards  and  other  requirements 
for  gasoline  additive  manufacturers  and 
blenders. 

80.1614  [Reserved] 

80.1615  Gredit  generation. 

80.1616  Gredit  use  and  transfer. 

80.1620  Small  refiner  definition. 

80.1621  Small  volume  refinery  definition. 

80.1622  Approval  for  small  refiner  and 
small  volume  refinery  status. 

80.1623-80.1624  [Reserved] 

80.1625  Hardship  provisions. 

80.1630  Sampling  and  testing  requirements 
for  refiners  and  importers. 

80.1631  Sample  retention  requirements. 

80.1640  Standards  and  requirements  that 

apply  to  refiners  producing  gasoline  by 


blending  blendstocks  into  previously 
certified  gasoline  (PCG). 

80.1641  Alternative  sulfur  standards  and 
requirements  that  apply  to  importers 
who  transport  gasoline  by  truck. 

80.1642-80.1649  [Reserved] 

80.1650  Registration. 

80.1651  Product  transfer  document 
requirements. 

80.1652  Reporting  requirements. 

80.1653  Recordkeeping. 

80.1654  California  gasoline  requirements. 

80.1655  National  security  exemption. 

80.1656  Exemptions  for  gasoline  used  for 
research,  development,  or  testing 
purposes. 

80.1657  [Reserved] 

80.1658  Requirements  for  gasoline  for  use 
in  American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

80.1659  [Reserved] 

80.1660  Prohibited  acts. 

80.1661  What  evidence  may  be  used  to 
determine  compliance  with  the 
prohibitions  and  requirements  of  this 
subpart  and  liability  for  violations  of  this 
subpart? 

80.1662  Liability  for  violations  under 
subpart  O. 

80.1663  Defenses  for  a  violation  of  a 
prohibited  act  under  subpart  O. 

80.1664  [Reserved] 

80.1665  Penalties. 

80.1666  Additional  requirements  for  foreign 
small  refiners  and  foreign  small  volume 
refineries. 

80.1667  Attest  engagement  requirements. 

80.1668-80.1674  [Reserved] 

80.1675  Incorporation  by  reference. 


Subpart  O — Gasoline  Sulfur 

§  80.1 600  Additional  definitions  for 
subpart  O. 

The  definitions  of  §  80.2  and  the 
following  additional  definitions  apply 
to  this  subpart  O: 

California  gasoline  means  any 
gasoline  designated  by  a  refiner  or 
importer  for  use  in  California. 

Certified  Sulfur-FRGAS  has  the 
meeming  given  in  §  80.1666(a)(5). 

Foreign  refiner  is  a  person  who  meets 
the  definition  of  refiner  under  §  80.2(i) 
for  a  foreign  refinery. 

Foreign  refinery  means  a  refinery  that 
is  located  outside  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (collectively  referred  to 
in  this  subpart  as  “the  United  States”). 

Non-Certified  Sulfur-FRGAS  has  the 
meaning  given  in  §  80.1666(a)(6). 

Non-Sulfur-FRGAS  has  the  meaning 
given  in  §  80.1666(a)(4). 

Sulfur-FRGAS  has  the  meaning  given 
in  §  80.1666(a)(3). 

Transmix  has  the  meaning  given  at 
§  80.84(a)(2). 

Transmix  blender  has  the  meaning 
-given  at  §  80.84(a)(7). 

Transmix  gasoline  product  (TGP)  has 
the  meaning  given  at  §  80.84(a)(3). 

Transmix  processing  facility  has  the 
meaning  given  at  §  80.84(a)(4). 

Transmix  processor  has  the  meaning 
given  at  §  80.34(a)(5). 

§  80.1 601  Fuels  subject  to  the  provisions 
of  this  subpart. 

(a)  For  the  purposes  of  this  suBpart, 
the  following  fuels  are  subject  to  the 
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standards  and  requirements  of  this 
subpart: 

(1)  Reformulated  and  conventional 
gasoline  and  RBOB,  and  CBOB 
(collectively  called  “gasoline”  unless 
otherwise  specified). 

(2)  Any  blendstock  (not  including 
oxygenates)  blended  with  PCG,  as 
defined  in  §  80.2(d),  subject  to  the 
provisions  of  §  80.1640.  ’ 

(3)  Oxygenates  blended  with  gasoline, 
RBOB,  or  CBOB. 

(b)  For  the  purposes  of  this  subpart, 
the  following  fuels  are  not  subject  to  the 
standards  and  requirements  of  this 
subpart: 

(1)  Gasoline  that  is  used  to  fuel 
aircraft,  racing  vehicles  or  racing  boats 
that  are  used  only  in  sanctioned  racing 
events,  provided  that: 

(1)  Product  transfer  documents 
associated  with  such  gasoline,  and  any 
pump  stand  from  which  such  gasoline 
is  dispensed,  identify  the  gasoline  either 
as  gasoline  that  is  restricted  for  use  in 
aircraft,  or  as  gasoline  that  is  restricted 
for  use  in  racing  motor  vehicles  or 
racing  boats  that  are  used  only  in 
sanctioned  racing  events: 

(ii)  The  gasoline  is  completely 
segregated  from  all  other  gasoline 
throughout  production,  distribution  and 
sale  to  the  ultimate  consumer:  and 

(iii)  The  gasoline  is  not  made 
available  for  use  as  motor  vehicle 
gasoline,  or  dispensed  for  use  in  motor 
vehicles,  except  for  motor  vehicles  used 
only  in  sanctioned  racing  events. 

(2)  Galifornia  gasoline  as  defined  in 
§  80.1600  subject  to  the  provisions  of 
§80.1654. 

(3)  Gasoline  that  is  exported  for  sale 
and  use  outside  the  U.S. 

(4)  Exempt  fuels  under  §§  80.1655 
(national  security  exemptions),  80.1656 
(gasoline  used  for  research, 
development,  or  testing  purposes),  and 
80.1658  (gasoline  used  in  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands). 

§  80.1 602  Implementation  dates  for 
refiners  and  importers. 

(a)  The  standards  and  requirements 
for  gasoline  sulfur  under  this  subpart  O 
(at  §  80.1603)  shall  apply  to  gasoline 
produced  or  imported  by  any  refiner  or 
importer  beginning  January  1,  2017, 
except  as  provided  by  the  credit 
provisions  of  §§  80.1615  and  80.1616, 
and  the  provisions  applicable  to  small 
refiners  and  small  voliune  refineries. 

(b)  The  standards  and  requirements 
for  gasoline  sulfur  under  subpart  H  of 
this  part  shall  continue  to  apply  until 
the  gasoline  produced  or  imported  by 
any  refiner  or  importer  is  required  to 
comply  with  the  standards  and 
requirements  under  this  subpart  O. 


§  80.1 603  Gasoline  sulfur  standards  for 
refiners  and  importers. 

(a)  Sulfur  standards.  (1)  Annual 
average  standard,  (i)  The  refinery  or 
importer  annual  average  gasoline  sulfur 
standard  is  10.00  parts  per  million 
(ppm)  or  milligrams  per  kilogram  (mg/ 
kg),  except  as  provided  in  paragraph 
(a)(l)(iii)  of  this  section. 

(ii)  The  averaging  period  is  a  calendar 
year  (January  1  through  December  31). 

(iii)  The  refinery  or  importer  annual 
average  gasoline  sulfur  standard  is  the 
maximum  average  sulfur  level  allowed 
for  gasoline  produced  at  a  refinery  or 
imported  by  an  importer  during  each 
calendar  year  beginning  January  1,  2017, 
except  as  provided  by  the  following: 

(A)  The  credit  use  provisions  of 
§80.1616. 

(B)  Beginning  January  1,  2020,  for 
small  refiners  and  small  volume 
refineries  approved  pursuant  to  the 
provisions  of  §80.1622.  Small  refiners 
and  small  volume  refineries  will 
continue  to  be  subject  to  the  provisions 
of  subpart  H  through  December  31,  2019 
(or  until  compliance  with  this  subpart  O 
begins). 

(G)  Fuels  not  subject  to  the  standards 
and  requirements  of  this  subpart  O  as 
specified  in  §  80.1601(b). 

(iv)  The  annual  average  sulfur  level  is 
calculated  in  accordance  with  paragraph 

(c)  of  this  section. 

(2)  Per-gallon  cap  standard,  (i)  The 
refinery  or  importer  per-gallon  cap 
standard  is  80  ppm,  on  a  per-gallon 
basis  except  as  otherwise  provided  by 
this  section. 

(ii)  The  per-gallon  cap  of  paragraph 
(a)(2)(i)  of  this  section  is  the  maximum 
sulfur  level  allowed  for  any  batch  of 
gasoline  produced  at  a  refinery  or 
imported  by  an  importer  beginning 
January  1,  2017,  except  for  fuels  not 
subject  to  the  standards  and 
requirements  of  this  subpart  O  as 
specified  in  §  80.1601(b). 

(3)  Tbe  refinery  or  importer  annual 
average  gasoline  sulfur  standard  may  be 
met  using  credits  as  prqvided  under 

§  80.1616.  Gredits  cannot  be  used  to 
meet  the  applicable  per-gallon  standard. 

(b)  [Reserved] 

(c)  Calculation  of  the  annual  average 
sulfur  level.  (1)  The  annual  refinery  or 
importer  average  gasoline  sulfur  level  is 
calculated  as  follows: 

V”  1/ 

^i-1 

Where: 

Sa  =  The  refinery- or  importer  annual  average 
sulfur  level,  in  ppm  (mg/kg). 

Vi  =  The  volume  of  gasoline  produced  or 
imported  in  batch  i,  in  gallons. 

Si  =  The  sulfur  content  of  batch  i  determined 
under  §80.1630,  in  ppm  (mg/kg). 


n  =  The  number  of  batches  of  gasoline 
produced  or  imported  during  the 
averaging  period. 

i  =  Individual  batch  of  gasoline  produced  or 
imported  during  the  averaging  period. 

(2)  The  annual  average  sulfur  level 
calculation  in  paragraph  (c)(1)  of  this 
section  shall  be  conducted  to  two 
decimal  places  using  the  rounding 
procedure  specified  in  §  80.9. 

(d)  Oxygenate  added  downstream 
from  the  refinery  or  import  facility.  A 
refiner  or  importer  may  include 
oxygenate  added  downstream  from  the 
refinery  or  import  facility  when 
calculating  the  sulfur  content,  provided 
the  following  requirements  are  met: 

(1)  For  oxygenate  added  to 
conventional  gasoline  or  GBOB,  the 
refiner  or  importer  must  comply  with 
the  requirements  of  §  80.101(d)(4)(ii), 
except  that  the  sulfur  content  and 
volume  of  the  oxygenate  shall  he 
determined  in  accordance  with 
paragraph  (d)(3)  of  this  section. 

(2)  For  oxygenate  added  to  RBOB,  the 
refiner  or  importer  must  comply  with 
the  requirements  of  §  80.69(a),  except 
that  the  sulfur  content  and  volume  of 
the  oxygenate  shall  be  determined  in 
accordance  with  paragraph  (d)(3)  of  this 
section. 

(3)  Where  oxygenate -added 
downstream  from  the  refinery  or  import 
facility  is  included  in  calculating  the 
.sulfur  content  under  this  paragraph  (d): 

(i)  The  refiner  or  importer  must 
separately  test  any  RBOB  or  GBOB  for 
sulfur  co'ntent  and  use  that  test  result  in 
calculating  the  sulfur  content  of  the  RFG 
or  conventional  gasoline  and  calculate 
the  effect  oFdownstream  added  ethanol 
by  using  the  assumptions  in  paragraphs 

(d)(3)(ii)  and  (iii)  of  this  section.  The 

•  reported  volume  of  the  batch  is  the 
combined  volume  of  the  RBOB  or  GBOB 
and  the  downstream  added  oxygenate. 

(ii)  For  RBOB,  the  sulfur  test  result 
obtained  from  testing  a  hand  blend 
under  the  terms  of  §  80.69(a)  shall  not 
be  used  for  sulfur  reporting  purposes. 

(iii)  The  refiner  or  importer  must  use 
an  assumed  sulfur  content  of  10.00  ppm 
for  the  oxygenate  added  downstream. 

(iv)  For  ethanol  added  downstream, 
the  refiner  or  importer  calculations  shall 
assume  that  10.00  volume  percent 
ethanol  is  added  to  the  RBOB  unless 
some  lesser  amount  of  ethanol  is 
actually  blended. 

(v)  RBOB,  GBOB,  and  conventional 
gasoline  must  meet  the  per-gallon  sulfur 
standard  of  paragraph  (a)(2)  of  this 
section  prior  to  calculating  any  dilution 
from  the  oxygenate  added  downstream. 

(4)  On  any  occasion  where  any  person 
downstream  of  the  refinery  or  importer 
that  produced  or  imported  previously 
certified  gasoline,  GBOB  or  RBOB  adds 
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oxygenate  to  such  product,  it  shall  not 
include  the  volume  and  sulfur  content 
of  the  oxygenate  in  any  compliance 
calculations  or  for  credit  generation 
under  this  subpart  O. 

(e)  Exclusions.  Refiners  and  importers 
must  exclude  fi'om  compliance 
calculations  all  of  the  following: 

(1)  Gasoline  that  was  not  produced  at 
the  refinery  or  imported  by  the 
importer. 

(2)  In  the  case  of  an  importer,  gasoline 
that  was  imported  as  Certified  Sulfur- 
FRGAS. 

(3)  Blendstocks  transferred  to  others, 
except  RBOB  and  CBOB  as  provided  in 
this  subpart  O. 

(4)  PCG. 

(5)  Gasoline  exempted  from  standards 
under  §  80.1601(b). 

(f)  Compliance  calculation  for  the 
annual  average  sulfur  standard.  (1) 
Compliance  by  a  refinery  or  importer 
with  the  gasoline  sulfur  annual  average 
standard  at  paragraph  (a)(1)  of  this 
section  is  achieved  if,  for  calendar  year 
y,  CSVy<  (VyX  10),  as  determined  by  the 
following  equation: 

CSVy  =  (Vy  X  Sa)  +  D(y.l)-OC 
Where: 

CSVy  =  Compliance  sulfur  value  for  year  y, 
in  ppm-gallons.. 

Vy  =  Total  gasoline  volume  produced  or 
imported  in  year  y,  in  gallons. 

Sa  =  Annual  average  sulfur  level  calculated 
in  accordance  with  paragraph  (c)  of  this 
section,  in  ppm  (mg/kg). 

D,y-i)  =  Sulfur  deficit  from  the  previous 

reporting  period,  per  §80.1605,  in  ppm- 
gallons. 

OC  =  Sulfur  credits  obtained  by  the  refinery' 
or  importer,  in  ppm-gallons. 

(2)  Sulfur  credits  used  in  the 
calculation  specified  in  paragraph  (f)(1) 
of  this  section  must  be  used  in 
accordance  with  the  requirements  at 
§80.1616. 

(3)  Compliance  with  the  gasoline 
sulfur  annual  average  standard  at 
paragraph  (a)(1)  of  this  section  is  not 
achieved,  and  a  deficit  is  created  per 

§  80.1605,  if  for  calendar  year  y,  CSVy> 
(Vy  X  10).  The  deficit  value  to  be 
included  in  the  following  year’s 
compliance  calculation  per  paragraph  (f) 
of  this  section  is  calculated  as  follows: 
Dy=CSVy-(VyXl0y) 

Where; 

Dy  =  Sulfur  deficit  created  in  compliance 
period  y,  in  ppm-gallons. 

§80.1604  Gasoline  sulfur  standards  and 
»  requirements  for  parties  downstream  of 
refiners  and  importers. 

(a)  The  sulfur  standard  for  gasoline  at 
any  downstream  location  shall  be 
determined  in  accordance  with  the 
provisions  of  this  section.  A 
downstream  location  is  any  point  in  the 


gasoline  distribution  system 
downstream  from  refineries  and  import 
facilities,  including,  but  not  limited  to, 
facilities  of  any  of  the  following  parties: 

(1)  Distributors. 

(2)  Carriers. 

(3)  Oxygenate  blenders. 

(4)  Retailers. 

(5)  Wholesale  purchaser-consumers. 

(b)  Except  as  otherwise  provided  in 

this  subpart  O,  the  sulfur  content  of 
gasoline  at  any  downstream  location 
shall  not  exceed  95  ppm,  on  a  per-gallon 
basis,  beginning  January  1,  2017. 

§  80.1 605  Deficit  carry-forward  for  refiners 
and  importers. 

(a)  Deficit  carry-forward,  (l)  A  refiner 
or  importer  may  exceed  the  annual 
average  sulfur  standard  for  a  given 
calendar  year,  creating  a  compliance 
deficit,  provided  that  the  requirements 
of  paragraph  (a)(2)  of  this  section  are 
met. 

(2)  When  a  compliance  deficit  is 
created  per  paragraph  (a)(1)  of  this 
section,  in  the  calendar  year  following 
the  year  the  standard  is  not  met,  the 
refinery  or  importer  must: 

(i)  Achieve  compliance  with  the 
annual  average  sulfur  standard  in 
§  80.1603(a)(1);  and 

(ii)  Use  additional  sulfur  credits 
sufficient  to  offset  the  compliance 
deficit  of  the  previous  year. 

(b)  The  compliance  deficit  value  shall 
be  calculated  in  accordance  with 

§  80.1603(f)(3). 

§80.1606  [Reserved] 

§  80.1 607  Gasoline  sulfur  standards  and 
requirements  for  transmix  processors  and 
transmix  blenders. 

Transmix  processors  and  transmix 
blenders  may  comply  with  the  following 
requirements  instead  of  the 
requirements  and  standards  otherwise 
applicable  to  a  refiner  under  this 
subpart  O. 

(a)  Any  transmix  processor  who 
regovers  transmix  gasoline  product 
(TGP)  from  transmix  through  transmix 
processing  under  §  80.84(c)  must  show 
through  sampling  and  testing  (using  the 
methods  in  §  80.1630)  that  the  TGP 
meets  the  applicable  sulfur  standards 
under  §  80.1604(b),  prior  to  the  TGP 
leaving  the  transmix  processing  facility. 

(b)  The  sampling  and  testing  required 
under  paragraph  (a)  of  this  section  shall 
be  conducted  following  each  occasion 
TGP  is  produced. 

(c)  Any  transmix  processor  who 
produces.gasoline  by  adding  blendstock 
to  TGP  must,  for  such  blendstock, 
comply  with  all  requirements  and 
standards  that  apply  to  a  refiner  under 
this  subpart  O,  and  must  meet  the 
applicable  downstream  sulfur  standards 


under  §  80.1604  for  the  gasoline 
produced  by  blending  blendstock  and 
TGP,  prior  to  the  gasoline  leaving  the 
transmix  processing  facility. 

(d)  Any  transmix  processor  who 
produces  gasoline  by  blending 
blendstock  into  TGP  must  meet  the 
sampling  and  testing  requirements  of 
this  subpart  O  through  either  of  the 
methods  provided  in  paragraph  (d)(1)  of 
this  section  or  through  the  alternative 
method  provided  in  paragraph  (d)(2)  of 
this  section. 

(l)(i)  Sample  and  test  the  blendstock 
when  received  at  the  transmix 
processing  facility,  using  the  methods 
specified  in  §  80.1630,  to  determine  the 
volume  and  sulfur  content,  and  treat 
each  volume  of  blendstock  that  is 
blended  into  a  volume  of  TGP  as  a 
separate  batch  for  purposes  of 
calculating  and  reporting  compliance 
with  the  applicable  annual  average  and 
per-gallon  cap  sulfur  standards  in 
§80.1603. 

(ii)  Use  sulfur  test  results  of  the 
blendstock  supplier  provided  that  all 
the  following  requirements  are  met: 

(A)  Sampling  and  testing  by  the 
blendstock  supplier  is  performed  using 
the  methods  specified  in  §80.1630. 

(B)  Testing  for  the  sulfur  content  of 
the  blendstock  in  the  supplier’s  storage 
tank  must  be  conducted  following  the 
last  receipt  of  blendstock  into  the 
supplier’s  storage  tank  that  supplies  the 
transmix  processor. 

(C)  The  transmix  processor  must 
obtain  a  copy  of  the  blendstock 
supplier’s  test  results,  reflecting  the 
sulfur  content  of  each  load  of 
blendstock  supplied  to  the  transmix 
processor,  at  the  time  of  each  transfer  of 
blendstock  to  the  transmix  processor. 

(D)  The  transmix  processor  must 
conduct  a  quality  assurance  program  of 
sampling  and  testing  for  each 
blendstock  supplier.  The  frequency  of 
blendstock  sampling  and  testing  must 
be  one  sample  for  every  500,000  gallons 
of  blendstock  received  or  one  sample 
every  3  months,  whichever  results  in 
more  frequent  sampling. 

(iii)  If  any  of  the  requirements  of 
paragraph  (d)(l)(ii)  of  this  section  are 
not  met,  in  whole  or  in  part,  for  any 
blendstock  blended  into  TGP,  that 
blendstock  is  deemed  in  violation  of  the 
gasoline  sulfur  standards  of  this  subpart 
O. 

(2)  As  an  alternative  to  the  sampling 
and  testing  procedures  described  in 
paragraph  (d)(1)  of  this  section,  the 
following  procedures  may  be  used: 

(i)  Sample  and  test  each  batch  of  TGP 
and  determine  the  volume  of  the  TGP. 

(ii)  Sample  and  test  the  gasoline 
produced  by  blending  blendstock  into 
TGP,  and  determine  its  volume. 
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(iii)  Calculate  the  sulfur  content  and 
the  volume  of  the  batch  by  subtracting 
the  volume  and  sulfur  content  of  the 
TCP  from  the  volume  and  sulfur  content 
of  the  gasoline  after  blendstock 
blending.  For  purposes  of  compliance 
and  reporting,  the  sulfur  content  shall 
be  the  calculated  volume  and  sulfur 
content  of  the  blendstock,  and  the 
applicable  standards  shall  be  the 
average  and  cap  standards  in  §  80.1603. 
The  applicable  cap  standard  of  the 
gasoline  blend  shall  be  the  cap  standard 
under  §  80.1604. 

(iv)  Tests  shall  be  performed  using  the 
methods  specified  in  §  80.1630,  to 
determine  the  sulfur  content  of  the 
batch. 

(v)  The  sulfur  content  of  each  batch  of 
gasoline  produced  by  blending 
blendstock  into  TGP  must  be  no  greater 
than  the  downstream  sulfur  standard 
under  §  80.1604  applicable  to  the 
designation  of  the  TGP. 

(e)  Any  transmix  blender  who 
produces  gasoline  by  blending  transmix, 
or  mixtures  of  gasoline  and  distillate 
fuel  described  in  §  80.84(e),  into 
previously  certified  gasoline  under 

§  80.84(d)  must  meet  the  applicable 
downstream  sulfur  standards  under 
§  80.1604  for  the  gasoline  produced  by 
blending  transmix  and  previously 
certified  gasoline  and  the  endpoint 
standard  specified  in  §  80.84. 

(f)  Any  transmix  processor  or 
-transmix  blender  who  adds  any 
feedstock  to  its  transmix  other  than 
gasoline,  distillate  fuel,  or  gasoline 
blendstocks  from  pipeline  interface 
must  meet  all  requirements  and 
standards  that  apply  to  a  refiner  under 
this  subpart  O  for  all  gasoline  it 
produces  during  a  compliance  period. 

§  80. 1 608  [Reserved] 

§80.1609  Oxygenate  blender 
requirements. 

(a)  Oxygenate  blenders  who  blend 
only  oxygenate  that  complies  with  the 
requirements  of  paragraph  (b)  of  this 
section  into  gasoline  downstream  of  the 
refinery  that  produced  the  gasoline  or 
the  import  facility  where  the  gasoline 
was  imported  are  not  subject  to  the 
refiner  or  importer  requirements  of  this 
subpart  for  such  gasoline.  Such 
oxygenate  blenders  are  subject  to  the 
requirements  of  paragraph  (b)  of  this 
section,  the  requirements  and 
prohibitions  applicable  to  downstream 
parties,  the  requirements  of 

§  80.1603(d)(4),  and  the  prohibition 
specified  in  §  80.1660(e). 

(b)  Beginning  March  1,  2017,  the  DFE 
or  other  oxygenate  used  must  comply 
with  the  requirements  of  §  80.1610. 

Prior  to  March  1,  2017,  DFE  is  subject 
to  the  sulfur  requirements  of  §  80.385(e). 


§  80.1 61 0  Standards  and  requirements  for 
producers  of  denatured  fuel  ethanol  and 
other  oxygenates  for  use  by  gasoline 
oxygenate  blenders. 

Beginning  January  1,  2017,  producers 
of  denatured  fuel  ethanol  (DFE)  or  other 
oxygenates  for  use  by  oxygenate 
blenders  under  §  80.1609  must  comply 
with  the  following  requirements: 

(a)  Standards.  (1)  The  sulfur  content 
must  not  be  greater  than  10  ppm  as 
determined  in  accordance  with  the  test 
requirements  of  §  80.1630. 

(2)  The  DFE  or  other  oxygenate  must 
be  composed  solely  of  carbon, 
hydrogen,  nitrogen,  oxygen  and  sulfur. 

(3)  In  the  case  of  DFE,  only  gasoline, 
RBOB,  GBOB,  or  natural  gas  liquids  may 
be  used  as  denaturants. 

(4)  The  concentration  of  all 
denaturants  used  in  DFE  is  limited  to  a 
maximum  of  2.  volume  percent. 

(b)  Registration.  Unless  registered 
under  §  80.1450,  the  producer  of  DFE  or 
other  oxygenate  must  register  with  EPA 
pursuant  to  the  requirements  of 
§80.1650. 

(c)  PTDs.  The  producer  of  DFE  or 
other  oxygenate  must  initiate  a  PTD  for 
each  batch  of  DFE  or  other  oxygenate 
that  it  ships  from  its  facility  which 
contains  the  statement  in  either 
paragraph  (c)(1)  or  (c)(2)  of  this  section, 
as  applicable. 

(1)  For  DFE,  “Meets  EPA  standards  for 
denatured  fuel  ethanol  for  use  in 
gasoline”;  or 

(2)  For  oxygenates  other  than  DFE, 
“Meets  EPA  standards  for  motor  fuel 
oxygenates  for  use  in  gasoline” 

(3)  PTDs  that  are  complaint  with  the 
requirements  in  paragraph  (c)  of  this 
section  must  be  transferred  from  each 
party  transferring  oxygenate  to  each 
party  that  receives  oxygenate  through  to 
the  oxygenate  blender. 

(d)  Batch  numbers.  Every  batch  of 
oxygenate  produced  or  imported  at 
oxygenate  production  or  import  facility 
shall  be  assigned  a  number  (the  “batch 
number”),  consisting  of  the  EPA- 
assigned  oxygenate  producer  or 
importer  registration  number,  the  EPA 
facility  registration  number,  the  last  two 
digits  of  the  year  in  which  the  batch  was 
produced,  and  a  unique  number  for  the 
batch,  beginning  with  the  number  one 
for  (he  first  batch  produced  or  imported 
each  calendar  year  and  each  subsequent 
batch  during  the  calendar  year  being 
assigned  the  next  sequential  number 
(e.g.,  4321-54321-95-000001,  4321- 
543321-95-000002,  etc.) 


§§80.1611-80.1612  [Reserved] 

§80.1613  Standards  and  other 
requirements  for  gasoline  additive 
manufacturers  and  blenders. 

Gasoline  additive  manufacturers  and 
blenders  must  meet  the  following 
requirements: 

(a)  Gasoline  additive  manufacturers, 
as  defined  in  40  GFR  79.2(f),  must  meet 
the  following  requirements: 

(1) (i)  Except  as  otherwise  provided, 
this  section  applies  to  any  additive,  as 
defined  in  40  GFR  79.2(e),  manufactured 
for  use  in  gasoline  that  is  not  an 
oxygenate  compound,  and  that  is  sold 
for  use  at  a  concentration  of  less  than 
1.0%  by  volume. 

(ii)  Oxygenate  compound  additives 
subject  to  the  10  ppm  per-gallon  sulfur 
standard  and  the  requirements  of 
§  80.1610  are  not  subject  to  the 
provisions  of  this  section  except  for  the 
provisions  of  paragraph  (b)(1)  of  this 
section. 

(2)  The  additive  must  contribute  no 
more  than  3  ppm  on  a  per  gallon  basis 
to  the  sulfur  content  of  gasoline  when 
used  at  the  maximum  recommended 
treatment  rate. 

(3)  The  additive  manufacturer  must 
maintain  records  of  its  additive 
production  quality  control  activities 
which  demonstrates  that  the  sulfur 
content  of  additive  production  batches 
complies  with  the  sulfur  requirement  in 
paragraph  (a)(1)  of  this  section  and 
make  these  records  available  upon 
request. 

(4)  The  maximum  treatment  rate  on 
the  product  transfer  document  for  the 
additive  must  state  all  the  following: 

(i)  The  maximum  registered 
concentration. 

(ii)  The  maximum  allowed  treatment 
rate  which  corresponds  to  the  maximum 
registered  concentration.  The  maximum 
allowed  concentration  must  comply 
with  the  requirements  in  paragraph 
(a)(2)  of  this  section. 

(b)  The  following  provisions  apply  to 
parties  who  are  downstream  of  the 
gasoline  refiner  or  importer  and  who 
blend  additives  to  gasoline,  RBOB  or 
GBOB  and  who  are  not  refiners. 

(1)  On  any  occasion  where  the 
additive  blender  is  solely  acting  as  an 
oxygenate  blender,  as  defined  in 

§  80.2(mm),  it  is  subject  to  the 
prohibition  in  §  80.1660(e)  and  the 
downstream  gasoline  sulfur  s'tandard  of 
§  80.1604(b). 

(2)  On  any  occasion  where  an  additive 
blender  blends  an  additive  (subject  to 
the  requirements  of  §  80.1613(a))  at  a 
concentration  of  less  than  1.0%  by 
volume,  it  is  subject  to  the  prohibition 
in  §  80.1660(f)  and  the  downstream 
gasoline  sulfur  standard  of  §  80.1604(b). 
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(3)  On  any  occasion  where  an  additive 
blender  blends  an  additive  at  a 
concentration  of  1.0%  by  volume  or 
greater,  it  is  a  fuel  manufacturer  as 
defined  in  40  CFR  79.2(d),  and  is  subject 
to  all  the  provisions  that  apply  to 
refiners  under  this  subpart  O. 

§80.1614  [Reserved] 

§  80.1 61 5  Credit  generation. 

(a)  Who  may  generate  credits?  Credits 
may  be  generated  under  this  subpart  O, 
as  provided  in  paragraphs  (b),  (c),  and 
(d)  of  this  section,  by  the  following 
entities: 

(1)  U.S.  refiners,  including  small 
refiners  under  §  80.1620,  and  refiners 
owning  small  volume  refineries  under 
§80.1621.  Foreign  refiners  may  not 
generate  credits. 

(2)  Importers. 

(b)  Early  credit  generation — January  1, 
2014  through  December  31,  2016.  (1) 
Early  credits  may  be  generated  for 
gasoline  produced  or  imported  from 
January  1,  2014  through  December  31, 
2016,  by  a  refiner,  including  small 
refiners  and  owners  of  small  volume 
refineries  approved  pursuant  to 

§  80.1622,  and  importers. 

(2)  A  refiner  or  importer  may  generate 
early  credits  for  gasoline  it  produces  at 
a  refinery  or  imports  during  an  annual 
averaging  period  when  its  annual 
average  sulfur  level,  calculated  in 
accordance  with  the  provisions  of 

§  80.1603(c),  is  less  than  30  ppm. 

(3) (i)  The  number  of  early  credits 
generated  shall  be  calculated  annually 
for  each  applicable  averaging  period 
according  to  the  following  equation: 
ECa=  [VaX(30-Sa)]-CRa 

Where; 

ECa  =  Early  credits  generated  during  the 

annual  averaging  period,  in  ppm-gallons, 
for  use  pursuant  to  §  80.1616. 

Sa  =  Annual  average  sulfur  level,  calculated 
in  accordance  with  the  provisions  of 
§  80.1603(c),  in  ppm. 

Vj  =  Total  volume  of  gasoline  produced  or 
imported  during  the  averaging  period,  in 
gallons. 

CRa  =  Credits  generated  during  the  annual 
averaging  period  per  §  80.310,  in  ppm- 
gallons,  for  use  pursuant  to  subpart  H  of 
this  part. 

(ii)  No  credits  shall  be  generated 
unless  the  value  of  ECa  is  positive. 

(iii)  The  value  of  ECa  shall  be  rounded 
to  the  nearest  ppm-gallon  in  accordance 
with  the  rounding  procedure  specified 
in  §80.9. 

(4)  A  refiner  or  importer  may  include 
any  downstream  added  oxygenates 
included  in  its  RFC  or  conventional 
gasoline  volume  under  the  provisions  of 
§§  80.69  and  80.101(d)(4),  respectively, 
for  the  purpose  of  generating  credits. 


(5)  All,  some,  or  no  credits  generated 
during  the  time  period  specified  in 
paragraph  (b)(1)  of  this  section  must  be 
designated  as  subject  to  the 
requirements  of  subpart  H  of  this  part. 
Any  remaining  credits  must  be 
designated  as  subject  to  the 
requirements  of  this  subpart  O. 

(c)  Standard  credit  generation — 
beginning  January'  1,  2017.  (1)  Refiners, 
including  small  refiners  and  owners  of 
small  volume  refineries  approved 
pursuant  to  §  80.1622,  and  importers 
may  generate  standard  credits  for  the 
gasoline  produced  at  a  refinery  or 
imported  during  an  annual  averaging 
period  when  the  annual  average  sulfur 
level  of  the  refiner,  refinery  or  importer, 
as  applicable,  and  as  calculated  in 
accordance  with  the  provisions  of 
§  80.1603(c),  is  less  than  10  ppm. 

(2) (i)  The  number  of  standard  credits 
generated  shall  be  calculated  annually 
for  each  applicable  averaging  period 
according  to  the  following  equation: 

SCa  =  [VaXdO-Sall-CRa 
Where: 

SCa  =  Standard  credits  generated  during  the 
annual  averaging  period,  in  ppm-gallons, 
for  use  pursuant  to  §80.1616. 

Sa  =  Annual  average  sulfur  level,  calculated 
in  accordance  with  the  provisions  of 
§80.16D3(c),  in  ppm. 

Va  =  Total  volume  of  gasoline  produced  or 
imported  during  the  averaging  period,  in 
gallons. 

CRa  =  Credits  generated  during  the  annual 
averaging  period  per  §  80.310,  in  ppm- 
gallons,  for  use  pursuant  to  subpart  H. 
This  term  is  applicable  only  to  small 
refiners  and  small  volume  refineries  per 
paragraph  (c)(1)  of  this  section,  and  only 
prior  to  January  1,  2020.  Beginning 
January  1,  2020,  the  value  of  this  term  is 
zero. 

(ii)  No  credits  shall  be  generated 
unless  the  value  of  SCa  is  positive. 

(iii)  The  value  of  SCa  shall  be  rounded 
to  the  nearest  ppm-gallon  in  accordance 
with  the  rounding  procedure  specified 
in  §80.9. 

(3)  A  refiner  or  importer  may  include 
any  downstream  added  oxygenates 
included  in  its  RFC  or  conventional 
gasoline  volume  under  the  provisions  of 
§§80.69  and  80.101(d)(4),  respectively, 
for  the  purpose  of  generating  credits. 

(4)  Prior  to  January  1,  2020,  credits 
generated  under  this  paragraph  (c)  by 
small  refiners  and  owners  of  small 
volume  refineries  per  paragraph  (cKV)  of 
this  section  must  be  designated  as 
subject  to  the  requirerruents  of  subpart  H 
of  this  part.  Any  remaining  credits  must 
be  designated  as  subject  to  the 
requirements  of  this  subpart  O. 


§80.1616  Credit  use  and  transfer. 

(a)  Credit  use.  (1)  Credits  may  be  used 
to  meet  the  applicable  annual  average 
sulfur  standards  of  §  80.1603(a)(1). 

(2)  Credits  must  have  been  generated 
pursuant  to  the  requirements  of 
§80.1615. 

(3)  Only  obligated  parties  under  this 
subpart  O  may  generate,  use,  transfer  or 
own  credits  generated  under  this 
subpart  O. 

(4)  Credit  life — Early  Credits,  (i)  Early 
credits  generated  under  §  80.1615(b)  are 
valid  for  use  for  the  2017  through  2019 
compliance  years.  All  early  credits  will 
expire  and  become  invalid  after 
February  29,  2020,  when  the  2019 
annual  compliance  report  is  due. 

(ii)  Early  credits  may  be  used  for 
compliance  with  the  annual  average 
sulfur  standard  of  §  80.1603(a)(1)  by 
refiners  and  importers. 

(5)  Credit  life — Standard  Credits,  (i) 
Standard  credits  generated  under 

§  80.1615(c)  are  valid  for  use  for  five 
years  from  the  year  in  which  they  are 
generated.  For  example,  standard  credits 
generated  in  2017  may  be  used  for 
compliance  through  the  2022 
compliance  period  (they  would  expire 
and  become  invalid  after  February  28, 
2023,  the  2022  annual  compliance 
report  due  date). 

(ii)  Standard  credits  may  be  used  for 
compliance  with  the  annual  average 
sulfur  standard  of  §  80.1603(a)(1)  by 
refiners  and  importers. 

(6)  A  refiner  or  importer  possessing 
credits  must  use  all  credits  prior  to 
falling  into  a  compliance  deficit. 

(7)  In  no  case  may  a  credit  be 
transferred  more  than  twice  before  being 
used  or  terminated. 

(b)  Credit  transfers.  (1)  Credits 
obtained  firom  other  obligated  parties 
may  be  used  to  meet  the  annual  average 
standards  of  this  subpart  O,  if  all  of  the 
following  conditions  are  met: 

(i)  The  credits  are  generated  and 
reported  according  to  the  requirements  • 
of  this  subpart  O. 

(ii)  The  credits  are  used  in 
compliance  with  the  limitations 
regarding  the  appropriate  periods  for 
credit  use  pursuant  to  paragraph  (a)  of 
this  section. 

(iii)  Any  credit  transfer  takes  place  no 
later  than  February  28  following  the 
calendar  year  averaging  period  when  the 
credits  are  used. 

(iv)  The  credit  has  not  been 
transferred  more  than  twice.  The  first 
transfer  by  the  refiner  or  importer  who 
generated  the  credit  may  only  be  made 
to  a  refiner  or  importer  who  intends  to 
use  the  credit;  if  the  transferee  cannot 
use  the  credit,  it  may  make  the  second, 
and  final,  transfer  only  to  a  refiner  or 
importer  who  intends  to  use  the  credit. 
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(v)  The  credit  transferor  must  apply 
any  credits  necessary  to  meet  the 
transferor’s  applicable  average  standard 
before  transferring  credits  to  any  other 
refiner  or  importer. 

(vi)  The  credit  transferor  does  not 
create  a  negative  credit  balance  as  a 
result  of  the  credit  transfer. 

(vii)  Each  transferor  must  supply  to 
the  transferee  records  indicating  all  of 
the  following; 

(A)  The  years  the  credits  were 
generated. 

(B)  The  identity  of  the  refiner  or 
importer  who  generated  the  credits. 

(C)  The  identity  of  the  transferring 
party  (if  it  is  not  the  same  party  that 
generated  the  credits). 

(2)  In  the  case  of  credits  that  have 
been  calculated  or  created  improperly, 
or  are  otherwise  determined  to  be 
invalid,  all  of  the  following  provisions 
apply: 

(i)  Invalid  credits  cannot  be  used  to 
achieve  compliance  with  the 
transferee’s  averaging  standard, 
regardless  of  the  transferee’s  good  faith 
belief  that  the  credits  were  valid. 

(ii)  The  refinel'' or  importer  who  used 
the  credits,  and  any  transferor  of  the 
credits,  must  adjust  their  credit  records 
and  reports  and  sulfur  calculations  as 
necessary  to  reflect  the  proper  credits. 

(iii)  Any  properly  created  credits 
existing  in  the  transferor’s  credit 
balance  after  correcting  the  credit 
balance,  and  after  the  transferor  applies 
credits  as  needed  to  meet  the  average 
standard  at  the  end  of  the  compliance 
year,  must  first  be  applied  to  correct  the 
invalid  transfers  before  the  transferor 
trades  or  banks  the  credits. 

§  80.1 620  Small  refiner  definition. 

(a)  For  the  purposes  of  this  subpart  O, 
a  gasoline  small  refiner  is  defined  as  any 
refiner  who  meets  all  of  the  following 
criteria  and  has  been  approved  by  EPA 
as  a  small  refiner  per  §  80.1622: 

(1)  Produces  gasoline  at  its  refineries 
by  processing  crude  oil  through  refinery 
processing  units. 

(2)  Employed  an  average  of  no  more 
than  1,500  people,  based  on  the  average 
number  of  employees  for  all  pay  periods 
for  calendar  year  2011  for  all  subsidiary 
companies,  all  parent  companies,  all 
subsidiaries  of  the  parent  companies, 
and  all  joint  venture  partners. 

(3)  Had  a  corporate-average  crude  oil 
capacity  less  than  or  equal  to  155,000 
barrels  per  calendar  day  (bpcd)  for  2011. 

(b)  For  the  purposes  of  this  section, 
the  term  “refiner”  shall  include  foreign 
refiners. 

(c)  The  number  of  employees  and 
crude  oil  capacity  under  paragraph  (a) 
of  this  section  shall  be  determined  as 
follows; 


(1)  The  refiner  shall  include  the 
employees  and  crude  oil  capacity  of  any 
subsidiary  companies,  any  parent 
company  and  subsidiaries  of  the  parent 
company  in  which  the  parent  has  50 
percent  or  greater  ownership,  and  any 
joint  venture  partners. 

(2)  For  any  refiner  owned  by  a 
governmental  entity,  the  number  of 
employees  and  total  crude  oil  capacity 
as  specified  in  paragraph  (a)  of  this 
section  shall  include  all  employees  and 
crude  oil  production  of  the  government 
to  which  the  governmental  entity  is  a 
part. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (e)(1)  of  this  section, 
a  refiner  that  acquires  or  reactivates  a 
refinery  that  was  shut  down  or  non- 
operational  during  calendar  year  2011, 
may  apply  for  small  refiner  status  under 
this  sul^art  O. 

(e)  The  following  are  ineligible  for  . 
small  refiner  provisions  under  this 
subpart: 

(1)  Refiners  with  refineries  built  or 
started  up  on  or  after  January  1,  2011. 

(2)  Persons  who  exceed  the  employee 
or  crude  oil  capacity  criteria  under  this 
section  on  January  1,  2011,  but  who 
meet  these  criteria  after  that  date, 
regardless  of  whether  the  reduction  in 
employees  or  crude  oil  capacity  is  due 
to  operational  changes  at  the  refinery  or 
a  company  sale  or  reorganization. 

(3)  Importers. 

(.4)  Renners  who  produce  gasoline 
other  than  by  processing  crude  oil 
through  refinery  processing  units. 

(f) (1)  A  refiner  approved  as  a  small 
refiner  under  §  80.1622  who 
subsequently  ceases  production  of 
gasoline  from  processing  crude  oil 
through  refinery  processing  units, 
employs  more  than  1,500  people,  or 
exceeds  the  155,000  bpcd  crude  oil 
capacity  limit  after  January  1,  2011  as  a 
result  of  merger  with  or  acquisition  of 
or  by  another  entity,  is  disqualified  as 
a  small  refiner,  except  as  provided  for 
under  paragraph  (f)(4)  of  this  section.  If 
such  disqualification  occurs,  the  refiner 
shall  notify  EPA  in  writing  no  later  than 
20  days  following  the  disqualifying 
event. 

(2)  Except  as  provided  under 
paragraph  (f)(3)  of  this  section,  any 
refiner  whose  status  changes  under  this 
paragraph  (f)  shall  meet  the  applicable 
standards  of  §  80.1603  within  a  period 
of  up  to  30  months  from  the 
disqualifying  event  for  any  of  its 
refineries  that  were  previously  subject 
to  the  small  refiner  standards  of 
§80.1623. 

(3)  A  refiner  may  apply  to  EPA  for  up 
to  an  additional  six  months  to  comply 
with  the  standards  df  §  80.1603  if  more 
than  30  months  would  be  required  for 


the  necessary  engineering,  permitting, 
construction,  and  start-up  work  to  be 
completed.  Such  applications  must 
include  detailed  technical  information 
supporting  the  need  for  additional  time. 
EPA  will  base  a  decision  to  approve 
additional  time  on  information  provided 
by  the  refiner  and  on  other  relevant 
information. 

(4)  Disqualification  under  this 
paragraph  (f)  of  this  section  shall  not 
apply  in  the  case  of  a  merger  between 
two  previously  approved  small  refiners. 

(5)  If  a  refiner  receives  a  delay  per' 
paragraphs  (f)(2)  and/or  (f)(3)  of  this 
section,  the  refiner  may  not  generate 
gasoline  sulfur  credits  under  this 
subpart  O  during  that  30  or  36  month 
period. 

(6)  All  written  notifications  to  EPA 
should  be  submitted  to  the  addresses 
listed  in  §80.1622. 

§80.1621  Small  volume  refinery  definition. 

(a)  For  the  purposes  of  this  subpart  O, 
a  gasoline  small  volume  refinery  is 
defined  as  any  refinery  that  meets  all  of 
the  following  criteria,  and  has  been 
approved  by  EPA  as  a  small  volume 
refinery  per  §  80.1622: 

(1)  Produces  gasoline  by  processing 
crude  oil  through  refinery  processing 
units. 

(2)  The  average  aggregate  daily  crude 
oil  throughput,  including  feedstocks 
derived  from  crude  oil,  for  the  calendar 
year  2011  (as  determined  by  dividing 
the  aggregate  throughput  for  the 
calendar  year  by  the  number  of  days  in 
the  calendar  year)  does  not  exceed 
75,000  barrels.  Throughput  means  the 
total  crude  oil  feedstock  input  into  the 
refinery  less  volumes  injected  into  the 
crude  oil  supply  after  refinery 
processing. 

(b)  The  following  are  ineligible  for  the 
small  volume  refinery  provisions  under 
this  subpart: 

(1)  Refineries  built  or  started  up  on  or 
after  January  1,  2012. 

(2)  Persons  who  exceed  the  crude  oil 
throughput  under  this  section  for 
calendar  year  2011  but  who  meet  these 
criteria  after  that  date,  regardless  of 
whether  the  reduction  in  crude  oil 
capacity  is  due  to  operational  changes  at 
the  refinery  or  a  company  sale  or 
reorganization. 

(3)  Importers. 

(4)  Refineries  that  produce  gasoline 
other  than  by  processing  crude  oil 
through  refinery  processing  units. 

§  80.1622  Approval  for  small  refiner  and 
small  volume  refinery  status. 

(a)  Applications  for  small  refiner  or. 
small  volume  refinery  status  under  this 
subpart  must  be  submitted  to  EPA  by. 
March  31,  2014. 
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(b)  To  qualify  for  small  refiner  status 
under  this  subpart  a  refiner  must  submit 
an  application  to  EPA  containing  all  of 
the  following  information  for  the  refiner 
and  for  all  subsidiary  companies,  all 
parent  companies,  all  subsidiaries  of  the 
parent  companies,  and  all  joint  venture 
partners: 

(1) (i)  A  listing  of  the  name  and 
address  of  all  company  locations  for  the 
period  January  1,  2011  through 
December  31,  2011. 

(iij  The  average  number  of  employees 
at  each  location,  based  on  the  number 
of  employees  for  each  pay  period  for  the 
period  January  1,  2011  through 
December  31,  2011. 

(iii)  The  type  of  business  activities 
carried  out  at  each  location. 

(iv)  For  joint  ventures,  the  total 
number  of  employees  includes  the 
combined  employee  count  of  all 
corporate  entities  in  the  venture. 

(v)  For  government-owned  refiners, 
the  total  employee  count  includes  all 
government  employees. 

(2) (i)  The  total  corporate  crude  oil 
capacity  of  each  refinery  as  reported  to 
the  Energy  Information  Administration 
(EIA)  of  the  U.S.  Department  of  Energy 
(DOE),  for  the  period  January  1,  2011 
through  December  31,  2011.  The 
information  submitted  to  EIA  is 
presumed  to  be  correct.  In  cases  where 
a  company  disagrees  with  this 
information,  the  company  may  petition 
EPA  with  appropriate  data  to  correct  the 
record  when  the  company  submits  its 
application. 

(ii)  Foreign  small  refiners  applying  for 
approval  under  this  section  must  send 
the  total  corporate  crude  oil  capacity  of 
each  refinery  for  the  period  January  1, 
2011  through  December  31,  2011,  to  one 
of  the  addresses  listed  in  paragraph  (g) 
of  this  section. 

(3)  The  application  must  be  signed  by 
the  president,  chief  operating  or  chief 
executive  officer  of  the  company,  or  his/ 
her  designee,  stating  that  the 
information  is  true  to  the  best  of  his/her 
knowledge,  and  that  the  company 
owned  the  refinery  as  of  December  31, 
2011. 

(4)  Name,  address,  phone  number, 
facsimile  number,  and  email  address  of 
a  corporate  contact  person. 

(c)  To  qualify  for  small  volume 
refinery  status  under  this  subpart,  a 
refiner  must  submit  an  application  to 
EPA  containing  all  of  the  following 
information  for  the  refinery,  or 
refineries,  for  which  the  refiner  is 
applying  for  small  volume  refinery 
status: 

(1)  A  listing  of  the  name  and  address 
of  each  small  volume  refinery  owned  by 
the  company. 


(2) (i)  The  total  crude  throughput  of 
each  small  volume  refinery,  defined  as 
the  total  crude  oil  feedstock  input  into 
the  refinery  less  the  volumes  injected 
into  the  crude  oil  supply  after  refinery 
processing,  as  reported  to  EIA,  for  the 
period  January  1,  2011  through 
December  31,  2011.  The  information 
submitted  to  EIA  is  presumed  to  be 
correct.  In  cases  w'here  a  company 
disagrees  with  this  information,  the 
company  may  petition  EPA  with 
appropriate  data  to  correct  the  record 
when  the  company  submits  its 
application. 

(ii)  Foreign  refiners  applying  for  small 
volume  refinery  approval  under  this 
section  must  send  the  total  crude 
throughput  of  each  small  volume 
refinery,  defined  as  the  total  crude  oil 
feedstock  input  into  the  refinery  less  the 
volumes  injected  into  the  crude  6il 
supply  after  refinery  processing  of  each 
refinery  for  the  period  January  1,  2011 
through  December  31,  2011,  to  one  of 
the  addresses  listed  in  paragraph  (g)  of 
this  section. 

(3)  The  application  must  be  signed  by 
the  president,  chief  operating  or  chief 
executive  officer  of  the  company,  or  his/ 
her  designee,  stating  that  the 
information  is  true  to  the  best  of  his/her 
knowledge,  and  that  the  company 
owned  the  refinery  as  of  December  31, 
2011. 

(4)  Name,  address,  phone  number, 
facsimile  number,  and  email  address  of 
a  corporate  contact  person. 

(d)  For  foreign  refiners,  the  small 
refiner  or  small  volume  refinery  status 
application  must  contain  all  of  the 
elements  required  in  peu'agraph  (b)  or  (c) 
of  this  section,  as  applicable,  must 
demonstrate  compliance  with  §  80.1620, 
and  must  be  submitted  by  March  31, 
2014  to  one  of  the  addresses  listed  in 
paragraph  (g)  of  this  section. 

(e)  A  refiner  who  qualifies  as  a  small 
refiner  or  small  volume  refinery  under 
this  subpart  and  subsequently  fails  to 
meet  all  of  the  qualifying  criteria  as  set 
out  in  §§  80.1620  and  80.1621  will  be 
disqualified  pursuant  to  §  80.1620(f)  or 
§  80.1621(d). 

(1)  In  the  event  such  disqualification 
occurs,  the  refiner  shall  notify  EPA  in 
writing  no  later  than  20  days  following 
the  disqualifying  event. 

(2)  Disqualification  under  this 
paragraph  (e)  shall  not  apply  in  the  case 
of  a  merger  between  two  approved  small 
refiners. 

(3)  Any  refiner  that  acquires  a  refinery 
from  another  refiner  with  approved 
small  refiner  or  small  volume  refinery 
status  under  this  subpart  shall  notify 
EPA  in  writing  no  later  than  20  days 
following  the  acquisition. 


(f)  If  EPA  finds  that  a  refiner  provided 
false  or  inaccurate  information  in  its 
small  refiner  status  or  small  volume 
refinery  status  application  under  this 
subpart,  the  refiner’s  small  refiner  or 
small  volume  refinery  status  will  be 
void  as  of  the  effective  date  of  this 
subpart. 

(g)  Small  refiner  and  small  volume 
refinery  status  applications,  and  any 
other  correspondence  required  by  this 
section,  §  80.1620,  and/or  §  80.1621 
shall  be  sent  to  one  of  the  following 
addresses: 

(1)  For  U.S.  Mail:  U.S.  EPA—Attn: 

Tier  3  Program  (Small  Refiner/Small 
Volume  Refinery),  6406J,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460. 

(2)  For  overnight  or  courier  services: 
U.S.  EPA,  Attn:  Tier  3  Program  (Small 
Refiner/Small  Volume  Refinery),  6406J, 
1310  L  Street  NW.,  6th  floor, 

Washington,  DC  20005. 

§§-80.1623  80.1624  [Reserved] 

§80.1625  Hardship  provisions. 

EPA  may,  at  its  discretion,  grant  a 
refiner  of  gasoline  that  processes  crude 
oil  through  refinery  processing  units,  for 
one  or  more  of  its  refineries,  temporary 
relief  from  some  or  all  of  the  provisions 
of  this  subpart. 

(a)  Extreme  hardship  circumstances. 

(1)  EPA  may,  at  its  discretion,  grant  a 
refiner  of  gasoline  that  processes  crude 
oil  through  refinery  processing  units,  for 
one  or  more  of  its  refineries,  temporary 
relief  from  some  or  all  of  the  provisions 
of  this  subpart.  EPA  may  grant  such 
relief  provided  that  the  refiner 
demonstrates  all  of  the  following: 

(1)  Unusual  circumstances  exist  that 
impose  extreme  hardship  and 
significantly  affect  the  refiner’s  ability  to 
comply  by  the  applicable  date. 

(ii)  It  has  made  best  efforts  to  comply 
with  the  requirements  of  this  subpart. 

(2)  The  application  must  specify  the 
factors  that  demonstrate  a  significant 
economic  hardship  and  must  provide  a 
detailed  discussion  regarding  the 
inability  of  the  refinery  to  produce 
gasoline  meeting  the  requirements  of 

§  80.1603.  Such  an  application  must 
include,  at  a  minimum,  all  of  the 
following  information:- 

(i)  Documentation  of  efforts  made  to 
obtain  necessary  financing,  including  all 
the  following: 

(A)  Copies  of  loan  applications  for  the 
necessary  financing  of  the  construction 
of  appropriate  sulfur  reduction 
technology  and  other  equipment 
procurements  or  improvements. 

(B)  If  financing  has  been  disapproved 
or  is  otherwise  unsuccessful,  documents 
supporting  the  basis  for  that  disapproval 
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and  evidence  of  efforts  to  pursue  other 
means  of  financing. 

(ii)  A  detailed  analysis  of  the  reasons 
the  refinery  is  unable  to  produce 
gasoline  meeting  the  standards  of  this 
subpart  O  in  2017,  including  costs, 
specification  of  equipment  still  needed, 
potential  equipment  suppliers,  and 
efforts  already  completed  to  obtain  the 
necessary  equipment. 

(iii)  If  unavailability  of  equipment  is 
part  of  the  reason  for  the  inability  to 
comply,  a  discussion  of  other  options 
considered,  and  the  reasons  these  other 
options  are  not  feasible. 

(iv)  If  relevant,  a  demonstration  that  a 
needed  or  lower  cost  technology  is 
immediately  unavailable,  but  will  be 
available  in  the  near  future,  and  full 
information  regarding  when  and  from 
what  sources  it  will  be  available. 

(v)  Schematic  drawings  of  the  refinery 
configuration  as  of  January  1,  2011,  and 
as  of  the  date  of  the  hardship  extension 
application,  and  any  planned  future 
additions  or  changes. 

(vi)  If  relevant,  a  demonstration  that  a 
temporary  unavailability  exists  of 
engineering  or  construction  resources 
necessary  for  design  or  installation  of 
the  needed  equipment. 

(vii)  A  detailed  analysis  of  the  reasons 
the  refinery  is  unable  to  use  credits  to 
meet  the  gasoline  standards  of  this 
subpart  O,  including  all  avenues 
pursued  to  generate  and/or  procure 
credits,  their  cost,  and  ability  to  finance 
them. 

(viii)  A  discussion  of  any  sulfur 
reductions  that  can  be  achieved  from 
current  levels. 

(ix)  The  date  the  refiner  anticipates 
compliance  with  the  standards  in 

§  80.1603  can  be  achieved  at  its  refinery. 

(x)  An  analysis  of  the  economic 
impact  of  compliance  on  the  refiner’s 
business  (including  financial  statements 
from  the  last  5  years,  or  for  any  time 
period  up  to  10  years,  at  EPA’s  request). 

(xi)  Any  other  information  regarding 
other  strategies  considered,  including 
strategies  or  components  of  strategies 
that  do  not  involve  installation  of 
equipment,  and  why  meeting  the 
standards  in  §80.1603  beginning  in 
2017  (or  2020  for  approved  small 
refiners  and  small  volume  refineries)  is 
infeasible. 

(3)  Hardship  applications  under  this 
paragraph  (a)  must  be  submitted  to  EPA 
by  March  31,  2014  to  one  of  the 
addresses  listed  in  paragraph  (d)  of  this 
section. 

(b)  Extreme  unforeseen  circumstances 
hardship.  (1)  In  appropriate  extreme, 
unusual,  and  unforeseen  circumstances 
(for  example,  natural  disaster  or  refinery 
fire)  which  are  clearly  outside  the 
control  of  the  refiner  or  importer  and 


which  could  not  have  been  avoided  by 
the  exercise  of  prudence,  diligence,  and 
due  care,  EPA  may  permit  a  refiner  or 
importer,  for  a  brief  period,  to  distribute 
gasoline  which  does  not  meet  the 
requirements  of  this  subpart  for  all  of 
the  following  reasons: 

(1)  It  is  in  the  public  interest  to  do  so 
(e.g.,  distribution  of  the  nonconforming 
gasoline  is  necessary  to  meet  projected 
shortfalls  which  cannot  otherwise  be 
compensated  for). 

(ii)  The  refiner  or  importer  exercised 
prudent  planning  and  was  not  able  to 
avoid  the  violation  and  has  taken  all 
reasonable  steps  to  minimize  the  extent 
of  the  nonconformity. 

(iii)  The  refiner  or  importer  can  show 
how  the  requirements  for  making 
compliant  gasoline,  and/or  purchasing 
credits  to  partially  or  completely  offset 
the  nonconformity,  will  be 
expeditiously  achieved. 

(iv)  The  refiner  or  importer  agrees  to 
make  up  any  air  quality  detriment 
associated  with  the  nonconforming 
gasoline,  where  practicable. 

(v)  The  refiner  or  importer  pays  to  the 
U.S.  Treasury  an  amount  equal  to  the 
economic  benefit  of  the  nonconformity 
minus  the  amount  expended  pursuant 
to  paragraph  (b)(l)(iv)  of  this  section,  in 
making  up  the  air  quality  detriment. 

(2)  The  hardship  application  must 
meet  all  other  applicable  requirements 
of  this  section,  except  paragraph  (a)  of 
this  section. 

(c)  The  hardship  extension 
application  must  contain  a  letter  signed 
by  the  president  or  the  chief  operating 
officer  or  chief  executive  officer  of  the 
company,  or  his/her  designee,  stating 
that  the  information  contained  in  the 
application  is  true  to  the  best  of  his/her 
knowledge. 

(d)  Hardship  applications  under  this 
section  must  be  submitted  in  writing  to 
one  of  the  following  addresses: 

(1)  For  U.S.  Mail:  U.S.  EPA— Attn: 

Tier  3  Program  (Hardship  Application), 
6406),  1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460. 

(2)  For  overnight  or  courier  services: 
U.S.  EPA,  Attn:  Tier  3  Program 
(Hardship  Application),  6406),  1310  L 
Street  NW.,  6th  floor,  Washington,  DC 
20005. 

§  80.1 630  Sampling  and  testing 
requirements  for  refiners  and  importers. 

(a)  Sample  and  test  each  batch  of 
gasoline.  (1)  Refiners  and  importers 
shall  collect  a  representative  sample 
from  each  batch  of  gasoline  produced  or 
imported  and  test  each  sample  to 
determine  its  sulfur  content  for 
compliance  with  requirements  under 
this  subpart  prior  to  the  gasoline  leaving 
the  refinery  or  import  facility,  using  the 


sampling  and  testing  methods  provided 
in  this  section  or  §§  80.8  (sampling)  and 
80.47  (testing). 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  the  requirements  of 
this  section  apply  beginning  January  1, 
2017. 

(3) (i)  Beginning  January  1,  2017,  any 
refiner  who  produces  gasoline  using 
computer-controlled  in-line  blending 
equipment  is  exempt  from  the 
requirement  of  paragraph  (a)(1)  of  this 
section  to  obtain  the  test  results 
required  under  paragraph  (a)(1)  of  this 
section  prior  to  the  gasoline  leaving  the 
refinery,  provided  that  the  refiner 
obtains  an  exemption  from  this 
requirement  from  EPA.  To  obtain  such 
exemption,  the  refiner  must: 

(A)  Have  been  granted  an  in-line 
blending  exemption  under  §  80.65(f)(4); 
or 

(B)  If  the  refiner  has  not  been  granted 
an  exemption  under  §  80.65(f)(4), 
submit  to  EPA  all  of  the  information 
required  under  §  80.65(f)(4)(i)(A).  A 
letter  signed  by  the  president,  chief 
operating  officer  or  chief  executive 
officer  of  the  company,  or  his/her 
designee,  stating  that  the  information 
contained  in  the  submission  is  true  to 
the  best  of  his/her  belief  must 
accompany  any  submission  under  this 
paragraph  (a)(3)(i)(B). 

(ii)  Refiners  who  seek  an  exemption 
under  paragraph  (a)(3)(i)  of  this  section 
must  comply  with  any  EPA  request  for 
additional  information  or  any  other 
requirements  that  EPA  includes  as  part 
of  the  exemption. 

(iii)  Within  60  days  of  EPA’s  receipt 
of  a  submission  under  paragraph 
(a)(3)(i)(B)  of  this  section,  EPA  will 
notify  the  refiner  if  the  exemption  is  not 
approved  or  of  any  deficiencies  in  the 
refiner’s  submission,  or  if  any  additional 
information  is  required  or  other 
requirements  are  included  in  the 
exemption  pursuant  to  paragraph 
(a)(3)(ii)  of  this  section.  In  the  absence 
of  such  notification  from  EPA,  the 
effective  date  of  an  exemption  under 
paragraph  (a)(3)(i)  of  this  section  for 
refiners  who  do  not  hold  an  exemption 
under  §  80.65(f)(4)  is  60  days  from 
EPA’s  receipt  of  the  refiner’s  submission 
under  paragraph  (a)(3)(i)(B)  of  this 
section. 

(iv)  EPA  reserves  the  right  to  modify 
the  requirements  of  an  exemption  under 
paragraph  (a)(3)(i)  of  this  section,  in 
whole  or  in  part,  at  any  time,  if  EPA 
determines  that  the  refiner’s  operation 
does  not  effectively  or  adequately 
control,  monitor  or  document  the  sulfur 
content  of  the  refinery’s  gasoline 
production,  or  if  EPA  determines  that 
any  other  circumstances  exist  which 
merit  modification  of  the  requirements 
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of  an  exemption,  such  as  advancements 
in  the  state  of  the  art  for  in-line  blending 
measurement  which  allow  for 
additional  control  or  more  accurate 
monitoring  or  documentation  of  sulfur 
content.  If  EPA  finds  that  a  refiner 
provided  false  or  inaccurate  information 
in  any  submission  required  for  an 
exemption  under  this  section,  upon 
notification  from  EPA,  the  refiner’s 
exemption  will  be  void  ab  initio. 

(b)  Sampling  methods.  For  purposes 
of  paragraph  (a)  of  this  section,  refiners 
and  importers  shall  sample  each  batch 
of  gasoline  by  using  one  of  the  methods 
specified  in  §  80.8. 

(c)  Test  method  for  measuring  sulfur 
content  of  gasoline.  (1)  For  purposes  of 
paragraph  (a)  of  this  section,  refiners 
and  importers  shall  use  the  method 
provided  in  §  80.47,  as  applicable,  to 
measure  the  sulfur  content  of  gasoline 
they  produce  or  import. 

(2)  Sulfur  content  shall  be  reported  to 
the  nearest  ppm. 

§80.1631  Sample  retention  requirements. 

(a)  Sample  retention  requirements. 
Beginning  January  1,  2017,  or  January  1 
of  the  first  year  credits  are  generated 
under  §  80.1615,  whichever  is  earlier, 
any  refiner  or  importer  shall  do  all  of 
the  following: 

(1)  Collect  a  representative  portion  of 
each  sample  analyzed  under  §  80.1630, 
of  at  least  330  milliliters  in  volume. 

(2j  Retain  sample  portions  for  the 
most  recent  20  samples  collected,  or  for 
each  sample  collected  during  the  most 
recent  21  day  period,  whichever  is 
greater,  not  to  exceed  90  days  for  any 
given  sample. 

(3)  Comply  with  the  gasoline  sample 
handling  and  storage  procedures  under 
§80.1630  for  each  sample  portion 
retained. 

(4)  Comply  with  any  request  by  EPA 
to; 

(i)  Provide  a  retained  sample  portion 
to  the  Administrator’s  authorized 
representative;  and 

(ii)  Ship  a  retained  sample  portion  to 
EPA,  within  2  working  days  of  the  date 
of  the  request,  by  an  overnighfshipping 
service  or  comparable  means,  to  the 
address  and  following  procedures 
specified  by  EPA,  and  accompanied 
with  the  sulfur  test  result  for  the  sample 
determined  under  §  80.1630. 

(b)  Sample  retention  requirement  for 
samples  subject  to  independent  analysis 
requirements.  (1)  Any  refiner  or 
importer  who  meets  the  independent 
analysis  requirements  under  §  80.65(f) 
for  any  batch  of  reformulated  gasoline  or 
RBOB  will  have  met  the  requirements  of 
paragraph  (a)  of  this  section,  provided 
the  independent  laboratory  meets  the 
requirements  of  paragraph  (a)  of  this 


section  for  the  gasoline  batch:  except 
that  the  retained  RBOB  sample  for 
purposes  of  this  subpart  O  must  be  a 
sample  of  the  RBOB  prior  to  hand 
blending  with  oxygenate. 

(2)  For  samples  retained  by  an 
independent  laboratory  under  this 
paragraph  (b),  the  test  results  required  to 
be  submitted  under  paragraph  (a)  of  this 
section  shall  be  the  test  results 
determined  under  §  80.65(e). 

(c)  Sampling  compliance  certification. 
Any  refiner  or  importer  shall  include 
with  each  annual  report  filed  under 

§  80.1652,  the  following  statement, 
which  must  accurately  reflect  the  facts 
and  must  be  signed  and  dated  by  the 
same  person  who  signs  the  annual 
report: 

I  certify  that  I  have  made  inquiries 
that  are  sufficient  to  give  me  knowledge 
of  the  procedures  to  collect  and  store 
gasoline  samples,  and  I  further  certify 
that  the  procedures  meet  the 
requirements  of  the  ASTM  procedures 
required  under  40  CFR  80.1630. 

(d)  Prior  to  January  1,  2017,  for 
purposes  of  complying  with  the 
requirements  of  this  section,  refiners 
who  analyze  composited  samples  under 
§  80.1630  must  retain  portions  of  the 
composited  samples.  Portions  of 
samples  of  each  batch  comprising  the 
composited  samples  are  not  required  to 
be  retained. 

(e)  For  purposes  of  complying  with 
the  requirements  of  this  section  for 
RBOB,  a  sample  of  each  RBOB  batch 
produced  must  be  retained.' 

§  80.1640  Standards  and  requirements  that 
apply  to  refiners  producing  gasoline  by 
blending  blendstocks  into  previously 
certified  gasoline  (PCG). 

(a)  Any  refiner  who  produces  gasoline 
by  blending  blendstock  into  PCG,  as 
defined  at  §  80.2(d),  must  meet  the 
requirements  of  §  80.1630  to  sample  and 
test  every  batch  of  gasoline  as  follows: 

(1)  Exclude  the  PCG  for  purposes  of 
demonstrating  compliance  with  the 
sulfur  standards  of  this  subpart  O. 

(2)  To  accomplish  the  exclusion 
required  in  paragraph  (a)(5)  of  this 
section,  the  refiner  must  determine  the 
volume  and  sulfur  content  of  the  PCG 
used  at  the  refinery  and  the  volume  of 
and  sulfur  content  of  the  gasoline 
produced  at  the  refinery,  and  use  the 
compliance  calculation  procedures  in 
paragraphs  (a)(l)(iii)  and  (iv)  of  this 
section. 

(3)  For  each  batch  of  PCG  that  is  used 
to  produce  gasoline  the  refiner  must 
include  the  volume  and  sulfur  content 
of  the  PCG  as  a  negative  volume  and  a 
positive  sulfur  content  in  the  refiner’s 
compliance  calculations  in  accord  with 
the  requirements  at  §  80.1603. 


(4)  For  each  batch  of  gasoline 
produced  at  the  refinery  using  PCG  and 
blendstock,  the  refiner  must  determine 
the  volume  and  sulfur  content  of  the 
combined  product  and  include  each 
batch  of  combined  product  for  purposes 
of  sulfur  compliance  in  the  refinery’s 
compliance  calculations  at  §80.1603 
without  regard  to  the  presence  of 
previously  certified  gasoline  in  the 
batch. 

(5)  The  refiner  must  use  any  PCG  that 
it  includes  as  a  negative  batch  in  its 
compliance  calculations  pursuant  to 

§  80.1603  as  a  component  in  gasoline 
production  during  the  annual  averaging 
period  in  which  the  PCG  was  included 
as  a  negative  batch  in  the  refiner’s 
compliance  calculations. 

(6)  The  refiner  must  also  comply  with 
§  80.65(i)  when  producing  RBOB  or  RFG 
and  §  80.101(g)(9)  when  producing 
conventional  gasoline  or  CBOB. 

(7)  Any  negative  annual  average 
sulfur  value  shall  be  reported  as  zero 
and  not  as  a  negative  result. 

(b)  In  the  alternative,  a  refiner  may 
sample  and  test  each  batch  of 
blendstock  when  received  at  the 
refinery  to  determine  the  volume  and 
sulfur  content,  and  treat  each 
blendstock  receipt  as  a  separate  batch 
for  purposes  of  compliance  calculations 
for  the  annual  average  sulfur  standard 
and  for  reporting.  This  alternative 
applies  only  if  every  batch  of  blendstock 
used  at  a  refinery  during  an  averaging 
period  has  a  sulfur  content  that  is  equal 
to,  or  less  than,  the  applicable  per- 
gallon  cap  standard  under  §  80.1603. 

(c)  Refiners  who  blend  only  butane 
into  PCG  may  meet  the  sampling  and 
testing  requirements  of  this  subpart  O 
for  sulfur  by  using  sulfur  test  results  of 
the  butane  supplier,  provided  that  the 
requirements  of  §  80.82  are  met. 

§  80.1641  Alternative  sulfur  standards  and 
requirements  that  apply  to  importers  who 
transport  gasoline  by  truck. 

Importers  who  import  gasoline  into 
the  United  States  by  truck  may  comply 
with  the  following  requirements  instead 
of  the  requirements  to  sample  and  test 
every  batch  of  gasoline  under  §  80.1630, 
and  the  annual  sulfur  average  and  per- 
gallon  cap  standards  otherwise 
applicable  to  importers  under  §  80.1603: 

(a)  Alternative  standards.  The 
imported  gasoline  must  comply  with  the 
standard  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  as  follows: 

(1)  The  annual  average  standard  of  10 
ppm  and  the  per-gallon  standard  of  80 
ppm  as  provided  by  §  80.1603;  or 

(2)  A  per-gallon  standard  of  10  ppm. 

(b)  Terminal  testing.  The  importer 
may  use  test  results  for  sulfur  content 
testing  conducted  by  the  terminal 
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operator,  for  gasoline  contained  in  the 
storage  tank  from  which  trucks  used  to 
transport  gasoline  into  the  United  States 
are  loaded,  for  purposes  of 
demonstrating  compliance  with  the 
standards  in  paragraph  (a)  of  this 
section,  provided  all  the  following 
conditions  are  met: 

(1)  The  sampling  and  testing  shall  be 
performed  after  each  receipt  of  gasoline 
into  the  storage  tank,  or  immediately 
before  each  transfer  of  gasoline  to  the 
importer’s  truck. 

(2)  The  sampling  and  testing  shall  be 
performed  using  the  methods  specified 
in  §§  80.8  and  80.47,  respectively. 

(3)  At  the  time  of  each  transfer  of 
gasoline  to  the  importer’s  truck  for 
import  to  the  U.S.,  the  importer  must 
obtain  a  copy  of  the  terminal  test  result 
that  indicates  the  sulfur  content  of  the 
truck  load  (or  each  compartment  if  fuel 
was  loaded  from  different  storage  tanks). 

(c)  Quality  assurance  program.  The 
importer  must  conduct  a  quality 
assurance  program,  as  specified  in  this 
paragraph,  for  each  truck  loading 
terminal. 

(1)  Quality  assurance  samples  must  be 
obtained  from  the  truck-loading 
terminal  and  tested  by  the  importer,  or 
by  an  independent  laboratory,  and  the 
terminal  operator  must  not  Imow  in 
advance  when  samples  are  to  be 
collected. 

(2)  The  sampling  and  testing  must  be 
performed  using  the  methods  specified 
in  §§  80.8  and  80.47,  respectively. 

(3)  The  quality  assurance  test  results 
for  sulfur  must  differ  from  the  terminal 
test  result  by  no  more  than  the  ASTM 
reproducibility  of  the  terminal’s  test 
results,  as  determined  by  the  following 
equation: 

R  =  105  X  ((S  +2)/104)o.4 
Where: 

R  =  ASTM  reproducibility. 

S  =  Sulfur  content  based  on  the  terminal’s 
test  result. 

(4)  The  frequency  of  the  quality 
assurance  sampling  and  testing  must  be 
at  least  one  sample  for  each  fifty  of  an 
importer’s  trucks  that  are  loaded  at  a 
terminal,  or  one  sample  per  month, 
whichever  is  more  frequent. 

(d)  Party  required  to  conduct  quality 
assurance  testing.  The  quality  assurance 
program  under  paragraph  (c)  of  this 
section  shall  be  conducted  by  the 
importer.  In  the  alternative,  this  testing 
may  be  conducted  by  an  independent 
laboratory  that  meets  the  criteria  under 
§  80.65(f)(2)(iii),  provided  the  importer 
receives,  no  later  than  21  days  after  the 
sample  was  taken,  copies  of  all  results 
of  tests  conducted. 

(e)  Assignment  of  batch  numbers.  The 
importer  must  treat  each  truck  load  of 


imported  gasoline  as  a  separate  batch  for 
purposes  of  assigning  batch  numbers 
and  maintaining  records  under 
§  80.1653,  and  reporting  under 
§80.1652. 

(f)  EPA  inspections  of  terminals.  EPA 
inspectors  or  auditors,  and  auditors 
conducting  attest  engagements  under 

§  80.1667,  must  be  given  full  and 
immediate  access  to  the  truck-loading 
terminal  and  any  laboratory  at  which 
samples  of  gasoline  collected  at  the 
terminal  are  analyzed,  and  must  be 
allowed  to  conduct  inspections,  review 
records,  collect  gasoline  samples,  and 
perform  audits.  These  inspections  or 
audits  may  be  either  announced  or 
unannounced. 

(g)  Certified  Sulfur-FRGAS.  This 
section  does  not  apply  to  Certified 
Sulfur-FRGAS. 

(h)  Reporting  requirements.  Any 
importer  who  elects  to  comply  with  the 
alternative  standards  in  paragraph  (a)  of 
this  section  shall  comply  with  the 
following  requirements: 

(1)  All  importer  recordkeeping  and 
reporting  requirements  under 

§§  80.1652  and  80.1653,  except  as 
provided  in  paragraph  {h)(2)  of  this 
section. 

(2)  An  importer  who  elects  to  comply 
with  the  alternative  standards  in 
paragraph  (a)(2)  of  this  section  must 
certify  in  the  annual  report  whether  it 
is  in  compliance  with  the  applicable 
per-gallon  batch  standard  set  forth  in 
paragraph  (a)(2)  of  this  section,  in  lieu 
of  providing  the  information  required  by 
§  80.1652  regarding  annual  average 
sulfur  content  and  compliance  with  the 
average  standard  under  §  80.1603. 

(i)  Effect  of  noncompliance.  If  any  of 
the  requirements  of  this  section  are  not 
met,  all  gasoline  imported  by  the  truck 
importer  during  the  time  any 
requirements  are  not  met  is  deemed  in 
violation  of  the  gasoline  sulfur  average 
and  per-gallon  cap  standcirds  in 

§  80.1603.  Additionally,  if  any 
requirement  is  not  met,  EPA  may  notify 
the  importer  of  the  violation  and,  if  the 
requirement  is  not  fulfilled  within  10 
days  of  notification,  the  truck  importer 
may  not  in  the  future  use  the  sampling 
and  testing  provisions  in  this  section  in 
lieu  of  the  provisions  in  §  80.1630. 

§§80.1642-80.1649  [Reserved] 

§80.1650  Registration. 

The  following  registration 
requirements  apply  under  this  subpart: 

(a)  Registration  with  the  EPA 
Administrator  is  required  for  any: 

(1)  Gasoline  refiner  or  importer 
having  any  refinery' or  import  facility 
subject  to  the  gasoline  sulfur  standards 
under  this  subpart  O. 


(2)  Oxygenate  producer  or  importer 
having  any  oxygenate  production 
facility  or  import  facility  subject  to  the 
oxygenate  sulfur  standards  under 

§  80.1610  unless  already  registered 
under  §  80.1450. 

(3)  Oxygenate  blender  who  has  any 
oxygenate  blending  facility  that  blends 
oxygenate  into  RBOB  where  the 
resulting  gasoline  is  subject  to  the 
gasoline  sulfur  standards  under  this 
subpart  O. 

(b)  Registration  dates.  (1)  Any 
gasoline  refiner  or  importer  required  to 
register  shall  do  so  by  March  31,  2014, 
or  at  least  thirty  days  in  advance  of  the 
first  date  that  such  person  will  produce 
or  import  reformulated  gasoline, 
conventional  gasoline,  RBOB,  or  CBOB, 
whichever  is  later. 

(2)  Any  oxygenate  producer  or 
importer  required  to  register  shall  do  so 
by  December  1,  2017,  or  at  least  thirty 
days  in  advance  of  the  first  date  that 
such  person  will  produce  or  import 
oxygenate,  whichever  is  later. 

(3)  Any  oxygenate  blender  required  to 
register  shall  do  so  by  March  31,  2014, 
or  at  least  thirty  days  in  advance  of  the 
first  date  that  such  person  will  blend 
oxygenate  into  RBOB,  whichever  is 
later. 

(c)  Refiner  registration.  (1) 

Registration  shall  be  on  forms 
prescribed  by  the  Administrator,  and 
shall  include  all  the  following 
information: 

(1)  The  name,  business  address, 
contact  name,  email  address,  and 
telephone  number  of  the  refiner. 

(ii)  For  each  separate  refinery,  the 
facility  name,  physical  location,  contact 
name,  email  address,  telephone  number, 
and  type  of  facility. 

(iii)  For  each  separate  refiner)': 

(A)  Whether  records  are  kept  on-site 
or  off-site  of  the  refinery. 

(B)  If  records  are  kept  off-site,  the 
primary  off-site  storage  facility  name, 
physical  location,  contact  name,  email 
address,  and  telephone  number. 

(iv)  For  each  separate  refinery  that 
produces  reformulated  gasoline  and/or 
RBOB,  the  name,  address,  contact  name, 
email  address,  and  telephone  number  of 
the  independent  laboratory  used  to  meet 
the  independent  analysis  requirements 
of  §  80.65(f). 

(2)  EPA  will  supply  a  company 
registration  number  to  each  refiner,  and 
a  facility  registration  number  for  each 
refinery  that  is  identified.  These 
registration  numbers  shall  be  used  in  all 
reports  to  the  Ajlministrator. 

(3)  Updates  to  registration,  (i)  Any 
refiner  shall  submit  updated  registration 
information  to  the  Administrator  within 
thirty  days  of  any  occasion  when  the 
registration  information  previously 
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supplied  becomes  incomplete  or 
inaccurate:  except  that 

(ii)  EPA  must  be  notified  in  writing  of 
any  change  in  designated  independent 
laboratory  under  paragraph  (a)(l)(iv)  of 
this  section  at  least  thirty  days  in 
advance  of  such  change. 

(d)  Gasoline  importer  registration.  (1) 
Registration  shall  be  on  forms 
prescribed  by  the  Administrator,  and 
shall  include  all  the  following 
information: 

(1)  The  name,  business  address, 
contact  name,  email  address,  and 
telephone  number  of  the  importer. 

(ii)  For  each  importer’s  operations  in 
a  single  PADD: 

(A)  Whether  records  are  kept  on-site 
at  the  registered  address  or  off-site. 

(B)  If  records  are  kept  off-site,  the 
primary  off-site  storage  facility  name, 
physical  location,  contact  name,  email 
address,  and  telephone  number. 

■  (C)  For  importers  that  import 
reformulated  gasoline  and/or  RBOB,  the 
name,  address,  contact  name  and 
telephone  number  of  the  independent 
laboratory  used  to  meet  the  independent 
analysis  requirements  of  §  80.65(f). 

(2)  EPA  will  supply  a  company 
registration  number  to  each  importer. 
This  registration  number  shall  be  used 
in  all  reports  to  the  Administrator. 

(3)  Updates  to  registration,  (i)  Any 
importer  shall  submit  updated 
registration  information  to  the 
Administrator  within  thirty  days  of  any 
occasion  when  the  registration 
information  previously  supplied 
becomes  incomplete  or  inaccurate; 
except  that 

(ii)  EPA  must  be  notified  in  writing  of 
any  change  in  designated  independent 
laboratory  under  paragraph  (d)(l)(ii)(C) 
of  this  section  at  least  thirty  days  in 
advance  of  such  change. 

(e)  Oxygenate  producer  registration. 

(1)  Registration  shall  be  on  forms 
prescribed  by  the  Administrator,  and 
shall  include  all  the  following 
information: 

(1)  The  name,  business  address, 
contact  name,  email  address,  and 
telephone  number  of  the  oxygenate 
producer. 

(ii)  For  each  separate  oxygenate 
production  facility,  the  facility  name, 
physical  location,  contact  name, 
telephone  number,  and  type  of  facility. 

(iii)  For  each  separate  oxygenate 
production  facility: 

(A)  Whether  records  are  kept  on-site 
or  off-site  of  the  refinery. 

(B)  If  records  are  kept  pff-site,  the 
primary  off-site  storage  facility  name, 
physical  location,  contact  name,  and 
telephone  number. 

(2)  EPA  will  supply  a  company 
registration  number  to  each  oxygenate 


producer,  and  a  facility  registration 
number  for  each  oxygenate  production 
facility  that  is  identified.  Thes6 
registration  numbers  or  those  provided 
under  §  80.1450  shall  be  used  in  all 
reports  to  the  Administrator. 

(3)  Updates  to  registration.  Any 
oxygenate  producer  shall  submit 
updated  registration  information  to  the 
Administrator  within  thirty  days  of  any 
occasion  when  the  registration 
information  previously  supplied 
becomes  incomplete  or  inaccurate. 

(f)  Oxygenate  importer  registration.  (1) 
Registration  shall  be  on  forms 
prescribed  by  the  Administrator,  and 
shall  include  all  the  following 
information: 

(1)  The  name,  business  address, 
contact  name,  and  email  address, 
telephone  number  of  the  importer. 

(ii)  For  each  importer’s  operations  in 
a  single  PADD: 

(A)  Whether  records  are  kept  on-site 
at  the  registered  address  or  off-site. 

(B)  If  records  are  kept  off-site,  the 
primary  off-site  storage  facility  name, 
physical  location,  contact  name,  email 
address,  and  telephone  number. 

(2)  EPA  will  supply  a  company 
registration  number  to  each  importer. 
This  registration  number  shall  be  used 
in  all  reports  to  the  Administrator. 

(g)  Oxygenate  blender  registration.  (1) 
Registration  shall  be  on  forms 
prescribed  by  the  Administrator,  and 
shall  include  all  the  following 
information: 

(1)  The  name,  business  address, 
contact  name,  and  email  address, 
telephone  number  of  the  oxygenate 
blender. 

(ii)  For  each  separate  oxygenate 
blending  facility,  the  facility  name, 
physical  location,  contact  name, 
telephone  number,  and  type  of  facility. 

(iii)  For  each  separate  oxygenate 
blending  facility: 

(A)  Whether  records  are  kept  on-site 
or  off-site  of  the  refinery. 

(B)  If  records  are  kept  off-site,  the  r 
primary  off-site  storage  facility  name, 
physical  location,  contact  name,  email 
address,  and  telephone  number. 

(2)  EPA  will  supply  a  company 
registration  number  to  each  oxygenate 
blender,  and  a  facility  registration 
number  for  each  oxygenate  blending 
facility  that  is  identified.  These 
registration  numbers  or  those  provided 
under  §  80.1450  shall  be  used  in  all 
reports  to  the  Administrator. 

(3)  Updates  to  registration.  Any 
oxygenate  producer  shall  submit 
updated  registration  information  to  the 
Administrator  within  thirty  days  of  any 
occasion  when  the  r^istration 
information  previously  supplied 
becomes  incomplete  or  inaccurate. 


§  80.1 651  Product  transfer  document 
requirements. 

(a)  On  each  occasion  that  any  person 
transfers  custody  or  title  to  any  gasoline, 
RBOB,  CBOB,  or  oxygenate  other  than 
when  gasoline  is  sold  or  dispensed  for 
use  in  motor  vehicles  at  a  retail  outlet 
or  wholesale  purchaser-consumer 
facility,  the  transferor  shall  provide  to 
the  transferee  documents  which  include 
all  the  following  information: 

(1)  The  name  and  address  of  the 
transferor. 

(2)  The  name  and  address  of  the 
transferee. 

(3)  The  volume  of  gasoline,  RBOB, 
CBOB,  or  oxygenate  which  is  being 
transferred. 

(4)  The  location  of  the  gasoline, 

RBOB,  CBOB,  or  oxygenate  at  the  time 
of  the  transfer. 

(5)  The  date  of  the  transfer. 

(b)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
gasoline  for  export  or  with  an 
exemption  under  §§80.1654,  80.1655, 
80.1656,  and/or  80.1658,  any  of  the 
following  statements  must  be  included 
on  the  product  transfer  document: 

(1)  For  gasoline  with  a  national 
security  exemption  under  §  80.1655, 
“This  gasoline  is  for  use  in  vehicles, 
engines,  or  equipment  under  an  EPA- 
approved  national  security  exemption 
only.’’. 

(2)  For  gasoline  with  a  research, 
development,  or  testing  exemption 
under  §  80.1656,  “This  gasoline  is  for 
research,  development,  or  testing 
purposes  only.’’. 

(3)  For  gasoline  for  use  in  American 
Samoa,  Guam,  and  the  Commonvvealth 
of  the  Northern  Mariana  Islands  under 
§  80.1658,  “This  is  gasoline  for  use  only 
in  Guam,  American  Samoa,  or  the 
Northern  Mariana  Islands.’’. 

(4)  For  gasoline  for  export  purposes, 
“This  gasoline  is  for  export  only.”. 

(5)  For  gasoline  for  racing  purposes, 
“This  gasoline  is  for  racing  purposes 
only.’’. 

(6)  For  California  gasoline,  pursuant 
to  §  80.1654,  “California  gasoline”. 

(c)  On  each  occasion  when  any  person 
transfers  custody  or  title  to  any  gasoline 
additive  intended  to  be  used  at  less  than 
1  volume  percent,  other  than  when 
gasoline  is  sold  or  dispensed  for  use  in 
motor  vehicles  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility, 
the  transferor  shall  provide  to  the 
transferee  documents  which  include 
information  on  the  maximum 
recommended  treatment  level. 

§80.1652  Reporting  requirements. 

Beginning  with  the  2017  averaging 
period  or  the  first  year  credits  are 
generated  under  §  80.1615  (whichever  is 
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earlier),  and  continuing  for  each 
averaging  period  thereafter,  any  refiner 
or  importer,  and  any  oxygenate 
producer  or  importer,  shall  submit  to 
EPA  annual  reports  that  contain  the 
information  required  in  this  section,  and 
any  other  information  as  EPA  may 
require. 

(а)  Refiner  and  importer  annual 
reports.  Any  refiner,  for  each  of  its 
refineries,  and  any  importer  for  the 
gasoline  it  imports,  shall  submit  a  report 
for  each  calendar  year  averaging  period 
that  includes  all  the  following 
information: 

(1)  The  EPA  importer,  or  refiner  and 
refinery  facility  registration  numbers. 

(2)  The  average  standard  under 
§  80.1603,  reported  to  two  decimal 
places. 

(3)  The  total  volume  of  gasoline 
produced  or  imported,  reported  to  the 
nearest  whole  number. 

(4)  The  annual  average  sulfur  level  of 
the  gasoline  produced  or  imported, 
reported  to  two  decimal  places. 

(5)  The  annual  average  sulfur  level 
after  inclusion  of  any  credits,  reported 
to  two  decimal  places. 

(б)  Separately  provided  information 
for  credits,  and  separately  by  year  of 
creation,  as  follows: 

(i)  The  number  of  credits  at  the 
beginning  of  the  averaging  period, 
reported  to  the  nearest  whole  number. 

(ii)  The  number  of  credits  generated, 
reported  to  the  nearest  whole  number. 

(iii)  The  number  of  credits  used, 
reported  to  the  nearest  whole  number. 

(iv)  If  any  credits  were  obtained  from 
or  transferred  to  other  parties;  and  for 
each  other  party,  its  name  and  EPA 
refiner  or  importer  registration  number, 
and  the  number  of  credits  obtained  from 
or  transferred  to  the  other  party. 

(v)  The  number  of  credits  that  expired 
at  the  end  of  the  averaging  period, 
reported  to  the  nearest  whole  number. 

(vi)  The  number  of  credits  that  will 
carry  over  into  the  subsequent  averaging 
period,  reported  to  the  nearest  whole 
number. 

(7)  For  each  batch  of  gasoline 
produced  or  imported  during  the 
averaging  period,  all  of  the  following: 

(i)  The  batch  number  assigned  under 
§  80.65(d)(3);  except  that  if  composite 
samples  of  conventional  gasoline 
representing  multiple  batches  produced 
subsequent  to  December  31,  2003,  are 
tested  under  §  80.101(i)(2)  for  anti¬ 
dumping  compliance  purposes,  for 
purposes  of  this  subpart  a  separate  batch 
number  must  be  assigned  to  each  batch 
using  the  batch  numbering  procedures 
under  §  80.65(d)(3). 

(ii)  The  date  the  batch  was  produced. 

(iii)  The  volume  of  the  batch,  reported 
to  the  nearest  whole  number. 


(iv)  The  sulfur  content  of  the  batch, 
reported  to  two  decimal  places,  along 
with  identification  of  the  test  method 
used  to  determine  the  sulfur  content  of 
the  batch,  as  determined  under 
§80.1630. 

(8)  All  values  measured  or  calculated 
pursuant  to  the  requirements  of  this 
paragraph  (a)  shall  be  in  accordance 
with  the  rounding  procedure  specified 
in  §80.9. 

(9)  When  .submitting  reports  under 
this  paragraph  (a)  from  January  1,  2017 
through  December  31,  2019,  any 
importer  shall  exclude  Certified  Sulfur- 
FRGAS. 

(h)  Additional  reporting  requirements 
for  importers.  From  January  1,  2017 
through  December  31,  2019,  importers 
shall  report  all  of  the  following 
information  for  Sulfur-FRGAS  imported 
during  an  annual  averaging  period: 

(1)  The  EPA  refiner  and  refinery 
registration  numbers  of  each  foreign 
refiner  and  refinery  where  the  Gertified 
Sulfur-FRGAS  was  produced. 

(2)  The  total  gallons  of  Gertified 
Sulfur-FRGAS  and  Non-Certified  Sulfur- 
FRGAS  imported  from  each  foreign 
refiner  and  refinery,  reported  to  one 
decimal  place. 

(c)  Oxygenate  producer  reports.  On  an 
annual  basis,  the  producer  of  DFE  or 
other  oxygenate  must  submit  a  summary 
report  to  EPA  w'hich  includes  all  of  the 
following: 

(1)  The  facility  identification 
information  provided  pursuant  to 
§80.1650. 

(2)  The  total  volume  of  all  batches  of 
DFE  and  other  oxygenate  produced. 

(3)  An  attestation  that  all  of  the 
batches  of  DFE  and  other  oxygenate 
produced  during  the  compliance  period 
were  in  compliance  with  the 
requirements  of  this  subpart. 

(d)  Report  submission.  Any  annual 
report  required  under  this  section  shall 
be: 

(1)  Signed  and  certified  as  meeting  all 
of  the  applicable  requirements  of  this 
subpart  by  the  owner  or  a  responsible 
corporate  officer  of  the  refiner  or 
importer;  and 

(2)  Submitted  to  EPA  no  later  than  the 
March  31  each  year  for  the  prior 
calendar  year  averaging  period. 

(e)  Attest  reports.  Attest  reports  for 
refiner  and  importer  attest  engagements 
required  under  §  80.1667  shall  be 
submitted  to  the  Administrator  by  May 
31  of  each  year  for  the  prior  calendar 
year  averaging  period. 

§80.1653  Recordkeeping. 

(a)  Records  that  must  be  kept. 
Beginning  January  1,  2017  or  January  1 
of  the  first  year  that  credits  are 
generated  fwhichever  is  earlier),  any 


person  who  produces,  imports,  sells, 
offers  for  sale,  dispenses,  distributes, 
supplies,  offers  for  supply,  stores,  or 
transports  gasoline,  shall  keep  records 
that  contain  all  of  the  following 
information: 

(1)  The  product  transfer  document 
information  required  under  §  80.1651. 

(2)  All  of  the  following  information 
for  any  .sampling  and  testing  for  sulfur 
content  required  under  this  .subpart  O: 

(i)  The  location,  date,  time,  and 
storage  tank  or  truck  identification  for 
each  sample  collected. 

(ii)  The  name  and  title  of  the  person 
who  collected  the  sample  and  the 
person  who  performed  the  te.st. 

(iii)  The  results  of  the  te.st  as 
originally  printed  by  the  testing 
apparatus,  or  where  no  printed  result  is 
produced,  the  results  as  originally 
recorded  by  the  person  who  performed 
the  test. 

(iv)  Any  record  that  contains  a  test 
result  for  the  sample  that  is  not  identical 
to  the  result  recorded  under  paragraph 
(a)(2)(iii)  of  this  section. 

(v)  The  test  methodologv  used. 

(b)  Additional  records  that  refiners 
and  importers  must  keep.  Beginning 
January  1,  2014,  or  January  1  of  the  first 
year  credits  are  generated  under 
§80.1615,  whichever  is  earlier,  any 
refiner  for  each  of  its  refineries  and  any 
importer  for  the  gasoline  it  imports, 
shall  keep  records  that  include  all  of  the 
following  information: 

(1)  For  each  batch  of  gasoline 
produced  or  imported: 

(1)  The  batch  volume. 

(ii)  The  batch  number  assigned  under 
§  80.65(d)(3)  and  the  appropriate 
designation  under  paragraph  (b)(l)(iv)  of 
this  section;  except  That  for  composite 
samples  of  conventional  gasoline 
representing  multiple  batches,  that  are 
tested  under  §  80.101(i)(2)  for  purpo.sfs 
of  this  subpart,  a  separate  batch  number 
must  be  assigned  to  each  batch  using  the 
batch  numbering  procedures  under 

§  80.65(d)(3). 

(iii)  The  date  of  production  or 
importation. 

(iv)  If  appropriate,  the  designation  of 
the  batch  as  California  gasoline  under 
§  80.1654,  exempt  gasoline  for  national 
security  purposes  under  §  80.1655, 
exempt  gasoline  for  research  and 
development  under  §80.1656,  or  for 
export  outside  the  United  States. 

(v)  The  test  methodology  used. 

(2)  Information  regarding  credits, 
separately  kept  according  to  the  year  of 
creation;  and  for  credit  generation  or  use 
starting  in  2014.  Information  shall  be 
kept  separately  for  different  types  of 
credits  generated  under  §  80.1615: 

(i)  The  number  of  credits  in  the 
refiner’s  or  importer’s  possession  at  the 
beginning  of  tbe  averaging  period. 
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(ii)  The  number  of  credits  generated. 

(iii)  The  number  of  credits  used. 

(iv)  If  any  credits  were  obtained  from 
or  transferred  to  other  parties,  all  the 
following  for  each  other  party: 

(A)  The  party’s  name. 

(B)  The  party’s  EPA  refiner  or 
importer  registration  number. 

(C)  The  number  of  credits  obtained 
from,  or  transferred  to,  the  party. 

(v)  The  number  of  credits  that  expired 
at  the  end  of  the  averaging  period. 

(vi)  The  number  of  credits  in  the 
refiner’s  or  importer’s  possession  that 
will  carry  over  into  the  subsequent 
averaging  period. 

(vii)  Contracts  or  other  commercial 
documents  that  establish  each  transfer 
of  credits  from  the  transferor  to  the 
transferee. 

(3)  The  calculations  used  to  determine 
compliance  with  the  applicable  sulfur 
average  standards  of  §  80.1603  or 
§80.1604. 

(4)  The  calculations  used  to  determine 
the  number  of  credits  generated  under 
§80.1615, 

(5)  A  copy  of  all  reports  submitted  to 
EPA  under  §  80.1652. 

(6)  In  the  case  of  parties  who  process 
transmix,  records  of  any  sampling  and 
testing  required  under  §  80.1607. 

(c)  Additional  records  importers  must 
keep.  Any  importer  shall  keep  records 
that  identify  and  verity  the  source  of 
each  batch  of  certified  Sulfur-FRGAS 
and  non-certified  Sulfur-FRGAS 
imported  and  demonstrate  compliance 
with  the  requirements  for  importers 
under  §80.1666. 

(d)  Records  that  producers  of 
denatured  fuel  ethanol  and  other 
oxygenates  must  keep. 

(1)  The  date  each  batch  was  produced. 

(2)  The  batch  volume  and  an 
identification  of  the  test  methodology 
used. 

(3)  The  test  results  on  the  sulfur 
content  of  each  batch  and  the  test 
methodology  used. 

(4)  The  volume  percent  denaturant 
used  in  each  batch  if  the  oxygenate  is 
denatured  fuel  ethanol. 

(5)  The  type  and  source  of  the 
denaturant  used  in  each  batch  if  the 
oxygenate  is  denatured  fuel  ethanol. 

(ej  Records  that  parties  that  take 
custody  of  oxygenates  must  keep.  All 
parties  that  take  custody  of  oxygenate 
from  the  oxygenate  producer  through  to 
the  oxygenate  blender  must  keep  a  copy 
of  the  product  transfer  document  for 
each  batch  of  oxygenate. 

(f)  Length  of  time  records  must  be 
kept.  The  records  required  under  this 
subpart  O  shall  be  kept  for  five  years 
from  the  date  they  were  created;  except 
in  the  following  cases: 

(1)  Transfers  of  credits.  Except  as 
provided  in  paragraph  {f)(2)  of  this 


section,  records  relating  to  credit 
transfers  shall  be  kept  by  the  transferor 
for  five  years  from  the  date  the  credits 
are  transferred;  and  shall  be  kept  by  the 
transferee  for  five  years  from  the  date 
the  credits  were  transferred,  used,  or 
terminated,  whichever  is  later. 

(2)  Early  credits,  (i)  Where  the  party 
generating  the  credits  does  not  transfer 
the  credits,  records  must  be  kept  for  five 
years  from  the  date  of  creation,  use,  or 
termination,  whichever  is  later. 

(ii)  Where  early  credits  are 
transferred,  records  relating  to  such 
credits  shall  be  kept  by  the  transferor  for 
five  years  from  the  date  the  credits  are 
transferred;  and  shall  be  kept  by  the 
transferee  for  five  years  from  the  date 
the  credits  were  transferred,  used,  or 
terminated,  whichever  is  later. 

(g)  Make  records  available  to  EPA.  On 
request  by  EPA,  the  records  required  in 
this  section  shall  be  provided  to  the 
Administrator’s  authorized 
representative.  For  records  that  are 
electronically  generated  or  maintained, 
the  equipment  and  software  necessary 
to  read  the  records  shall  be  made 
available;  or,  if  requested  by  EPA, 
electronic  records  shall  be  converted  to 
paper  documents  which  shall  be 
provided  to  the  Administrator’s 
authorized  representative. 

§80.1654  California  gasoline 
requirements. 

(a)  California  gasoline  exemption. 
California  gasoline  that  complies  with 
all  the  requirements  of  this  section  is 
exempt  from  all  other  provisions  of  this 
subpart  O. 

(b)  Requirements  for  California 
gasoline.  (1)  Each  batch  of  California 
gasoline  must  be  designated  as  such  by 
its  refiner  or  importer. 

(2)  Designated  California  gasoline 
must  be  kept  segregated  from  gasoline 
that  is  not  California  gasoline,  at  all 
points  in  the  distribution  system. 

(3)  Designated  California  gasoline 
must  ultimately  be  used  in  the  State  of 
California  and  not  used  elsewhere. 

(4)  For  California  gasoline  produced 
outside  the  State  of  California,  the 
transferors  and  transferees  must  meet 
the  product  transfer  document 
requirements  of  paragraph  (b)(5)  of  this 
section. 

(5) (i)  Any  refiner  that  operates  a 
refinery  located  outside  the  State  of 
California  at  which  California  gasoline 
(as  defined  in  §  80.1600)  is  produced 
must  provide  to  any  person  to  whom 
custody  or  title  of  such  gasoline  has 
transferred,  and  each  transferee  must 
provide  to  any  subsequent  transferee, 
documents  which  include  all  the 
following  information: 


(A)  The  name  and  address  of  the 
.  transferor. 

(B)  The  name  and  address  of  the 
transferee. 

(C)  The  volume  of  gasoline  which  is 
being  transferred. 

(D)  The  location  of  the  gasoline  at  the 
time  of  the  transfer. 

(E)  The  date  and  time  of  the  transfer. 

(F)  The  identification  of  the  gasoline 
as  California  gasoline. 

(ii)  Each  refiner  and  transferee  of 
California  gasoline  must  maintain 
copies  of  the  product  transfer 
documents  required  to  be  provided  by 
paragraph  (b)(5)(i)  of  this  section  for  a 
period  of  five  years  from  the  date  of 
creation  and  shall  deliver  such 
documents  to  the  Administrator  or  to 
the  Administrator’s  authorized 
representative  upon  request. 

(6)  Gasoline  that  is  ultimately  used  in 
any  part  of  the  United  States  outside  of 
the  State  of  California  must  comply  with 
the  standards  and  requirements  of  this 
subpart,  regardless  of  any  designation  as 
California  gasoline. 

(c)  Use  of  California  test  methods  and 
offsite  sampling  procedures.  In  the  case 
of  any  gasoline  that  is  not  California 
gasoline  and  that  is  either  produced  at 
a  refinery  located  in  the  State  of 
California  or  is  imported  from  outside 
the  United  States  into  the  State  of 
California,  the  refiner  or  importer  may, 
with  regard  to  such  gasoline: 

(1)  Use  the  sampling  and  testing 
methods  approved  in  Title  13  of  the 
California  Code  of  Regulations  instead 
of  the  sampling  and  testing  methods 
required  under  §  80.1630;  and 

(2)  Determine  the  sulfur  content  of 
gasoline  at  offsite  tankage  (which  would 
otherwise  be  prohibited  under 

§  80.65(e)(1)). 

(i)  Note  that  the  requirements  of 
§  80.65(e)(1),  regarding  when  the 
properties  of  a  batch  of  reformulated 
gasoline  must  be  determined,  specify 
that  the  properties  of  a  batch  of  gasoline 
be  determined  prior  to  the  gasoline 
leaving  the  refinery  or  import  facility; 
however,  under  this  section,  a  refiner  of 
California  gasoline  may  determine  the 
properties  of  gasoline  as  specified  under 
§  80.65(e)(1)  at  offsite  tankage  provided 
that: 

(A)  The  samples  are  properly 
collected  under  the  terms  of  a  current 
and  valid  protocol  agreement  between 
the  refiner  and  the  California  Air 
Resources  Board  with  regard  to 
sampling  at  the  offsite  tankage  and 
consistent  with  the  requirements 
prescribed  in  Title  13,  California  Code 
of  Regulations,  section  2250  et  seq.  (May 
1,  2003);  and 
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(B)  The  refiner  provides  a  copy  of  the 
protocol  agreement  to  EPA  upon 
request. 

(ii)  [Reserv^ed] 

§80.1655  National  security  exemption. 

(a)  The  standards  of  §  80.1603  do  not 
apply  to  gasoline  that  is  produced, 
imported,  sold,  offered  for  sale, 
supplied,  offered  for  supply,  stored, 
dispensed,  or  transported  for  use  in  any 
of  the  following: 

(1)  Tactical  military  vehicles,  engines, 
or  equipment  having  an  EPA  national 
security  exemption  from  the  gasoline 
emission  standards  under  40  CFR  part 
86. 

(2)  Tactical  military  vehicles,  engines, 
or  equipment  that  are  not  subject  to  a 
national  security  exemption  from 
vehicle  or  engine  emissions  standards  as 
described  in  paragraph  (a)(1)  of  this 
section  but,  for  national  security 
purposes  (for  purposes  of  readiness  for 
deployment  oversees),  need  to  be  fueled 
on  the  same  gasoline  as  the  vehicles, 
engines,  or  equipment  for  which  EPA 
has  granted  such  a  national  security 
exemption. 

(b)  The  exempt  fuel  must  meet  all  the 
following  conditions: 

(1)  It  must  be  accompanied  by 
product  transfer  documents  as  required 
under  §80.1651. 

(2)  It  must  be  segregated  from  non¬ 
exempt  gasoline  at  all  points  in  the 
distribution  system. 

(3)  It  must  be  dispensed  from  a  fuel 
pump  stand,  fueling  truck,  or  tank  that 
is  labeled  with  the  appropriate 
designation  of  the  fuel. 

(4)  It  may  not  be  used  in  any  vehicles, 
engines,  or  equipment  other  than  those 
referred  to  in  paragraph  (a)  of  this 
section. 

§80.1656  Exemptions  for  gasoline  used 
for  research,  development,  or  testing 
purposes. 

(a)  Written  request  for  a  research  and 
development  exemption.  Any  person 
may  receive  an  exemption  from  the 
provisions  of  this  subpart  for  gasoline 
used  for  research,  development,  or 
testing  (“R&D”)  purposes  by  submitting 
the  information  listed  in  paragraph  (c) 
of  this  section  to  EPA.  Applications  for 
R&D'exemptions  must  be  submitted  to 
one  of  the  addresses  in  paragraph  (h)  of 
this  section. 

(b)  Criteria  for  a  research  and  - 
development  exemption.  For  a  research 
and  development  exemption  to  be 
granted,  the  person  requesting  an 
exemption  must  do  all  of  the  following: 

(1)  Demonstrate  a  purpose  that 
constitutes  an  appropriate  basis  for 
exemption. 

(2)  Demonstrate  that  an  exemption  is 
necessary. 


(3)  Design  a  research  and 
development  program  that  is  reasonable 
in  scope. 

(4)  Have  a  degree  of  control  consistent 
with  the  purpose  of  the  program  and 
EPA’s  monitoring  requirements. 

(c)  Information  required  to  be 
submitted.  To  demonstrate  each  of  the 
elements  in  paragraph  (b)  of  this 
section,  the  person  requesting  an 
exemption  must  include  all  of  the 
following  information: 

(1)  A  concise  statement  of  the  purpose 
of  the  program  demonstrating  that  the 
program  has  an  appropriate  research 
and  development  purpose. 

(2)  An  explanation  of  why  the  stated 
purpose  of  the  program  cannot  be 
achieved  in  a  practicable  manner 
without  performing  one  or  more  of  the 
prohibited  acts  under  this  subpart  O. 

(3)  All  of  the  following,  to 
demonstrate  the  reasonableness  of  the 
scope  of  the  program: 

(i)  An  estimate  of  the  program’s 
beginning  and  ending  dates. 

(ii)  An  estimate  of  the  maximum 
number  of  vehicles  or  engines  involved 
in  the  program  and  the  number  of  miles 
and  engine  hours  that  will  be 
accumulated  on  each. 

(iii)  The  sulfur  content  of  the  gasoline 
expected  to  be  used  in  the  program. 

(iv)  The  quantity  of  gasoline  which 
does  not  comply  with  the  requirements 
of  §80.1603. 

(v)  The  manner  in  which  the 
information  on  vehicles  and  engines 
used  in  the  program  will  be  recorded 
and  made  available  to  the  Administrator 
upon  request. 

(4)  With  regard  to  control,  a 
demonstration  that  the  program  affords 
EPA  a  monitoring  capability,  including 
all  the  following: 

(i)  A  description  of  the  technical  and 
operational  aspects  of  the  program. 

(ii)  The  sitefs)  of  the  program 
(including  facility  name,  street  address, 
city,  county,  state,  and  zip  code). 

(iii)  The  manner  in  which  information 
on  the  fuel  used  in  the  program 
(including  quantity,  fuel  properties, 
name,  address,  telephone  number  and 
contact  person  of  the  supplier,  and  the 
date  received  from  the  supplier),  will  be 
recorded  and  made  available  to  the 
Administrator  upon  request. 

(iv)  The  manner  in  which  the  party 
will  ensure  that  the  research  and 
development  fuel  will  be  segregated 
from  gasoline  meeting  the  standards  of 
this  subpart  and  how  fuel  pumps  will  be 
labeled  to  ensure  proper  use  of  the 
research  and  development  fuel. 

(v)  The  name,  address,  telephone 
number,  and  title  of  the  person(s)  in  the 
organization  requesting  an  exemption 
from  whom  further  information  on  the 
application  may  be  obtained. 


(vi)  The  name,  address,  telephone 
number,  and  title  of  the  person(s)  in  the 
organization  requesting  an  exemption 
who  is  responsible  for  recording  and 
making  available  the  information 
specified  in  this  paragraph  (c),  and  the 
location  where  such  information  will  be 
maintained. 

(d)  Additional  requirements.  (1)  The 
product  transfer  documents  associated 
with  research  and  development  gasoline 
must  comply  with  requirements  of 
§  80.1651(c). 

(2)  The  research  and  development 
gasoline  must  be  designated  by  the 
refiner  or  supplier,  as  applicable,  as 
exempt  research  and  development 
gasoline. 

(3)  The  re.search  and  development 
gasoline  must  be  kept  segregated  from 
non-exempt  gasoline  at  all  points  in  the 
distribution  system. 

(4)  The  research  and  development 
ga.soline  must  not  be  sold,  distributed, 
offered  for  sale  or  distribution, 
dispensed,  supplied,  offered  for  supply, 
transported  to  or  from,  or  stored  by  a 
fuel  retail  outlet,  or  by  a  wholesale 
purchaser-consumer  facility,  unless  the 
wholesale  purchaser-consumer  facility 
is  associated  with  the  research  and 
development  program  that  uses  the 
gasoline. 

(5)  At  the  completion  of  the  program, 
any  emission  control  systems  or 
elements  of  design  which  are  damaged 
or  rendered  inoperative  shall  be 
replaced  on  vehicles  remaining  in 
service,  or  the  responsible  person  will 
be  liable  for  a  violation  of  the  Clean  Air 
Act  section  203(a)(3)  (42  U.S.C.  7522 
(a)(3))  unless  sufficient  evidence  is 
supplied  that  the  emission  controls  or 
elements  of  design  were  not  damaged. 

(e)  Memorandum  of  exemption.  The 
Administrator  will  grant  an  R&D 
exemption  upon  a  demonstration  that 
the  requirements  of  this  section  have 
been  met.  The  R&D  exemption  will  be 
granted  in  the  form  of  a  memorandum 
of  exemption  signed  by  the  applicant 
and  the  Administrator  (or  delegate), 
which  may  include  such  terms  and 
conditions  as  the  Administrator 
determines  necessary  to  monitor  the 
exemption  and  to  carry  out  the  purposes 
of  this  section,  including  restoration  of 
emission  control  systems. 

(1)  The  volume  of  fuel  subject  to  the 
approval  shall  not  exceed  the  estimated 
amount  under  paragraph  (c)(3)  of  this 
section,  unless  EPA  grants  a  greater 
amount  in  writing. 

(2)  Any  exemption  granted  under  this 
section  will  expire  at  the  completion  of 
the  test  program  or  three  years  from  the 
date  of  approval,  whichever  occurs  first, 
and  may  only  be  extended  upon  re- 


30036 


Federal  Register / Vol.  78,  No.  98/Tuesday,  May  21,  2013 /Proposed  Rules 


application  consistent  will  all 
requirements  of  this  section. 

(3)  EPA  may  elect  at  any  time  to 
review  the  information  contained  in  the 
request,  and  where  appropriate  may 
notify  the  responsible  person  of 
disapproval  of  the  exemption. 

(4)  In  granting  an  exemption  the 
Administrator  may  include  terms  and 
conditions,  including  replacement  of 
emission  control  devices  or  elements  of 
design,  that  the  Administrator 
determines  are  necessary  for  monitoring 
the  exemption  and  for  assuring  that  the 
purposes  of  this  subpart  are  met. 

(5)  Any  violation  of  a  term  or 
condition  of  the  exemption,  or  of  any 
requirement  of  this  section,  will  cause 
the  exemption  to  be  void  ab  initio. 

(6)  If  any  information  required  under 
paragraph  (c)  of  this  section  should 
change  after  approval  of  the  exemption, 
the  responsible  person  must  notify  EPA 
in  writing  immediately.  Failure  to  do  so 
may  result  in  disapproval  of  the 
exemption  or  may  make  it  void  ab 
initio,  and  may  make  the  party  liable  for 
a  violation  of  this  subpart  O. 

(f)  Effects  of  exemption.  Gasoline  that 
is  subject  to  a  research  and  development 
exemption  under  this  section  is  exempt 
from  other  provisions  of  this  subpart  O 
provided  that  the  fuel  is  used  in  a 
manner  that  complies  with  the  purpose 
of  the  program  under  paragraph  (c)  of 
this  section  and  all  other  requirements 
of  this  section. 

(g)  Notification  of  completion.  The 
party  shall  notify  EPA  in  writing  within 
30  days  after  completion  of  the  research 
and  development  program. 

(h)  Submission.  Requests  for  research 
and  development  exemptions  shall  be 
sent  to  one  of  the  following  addresses: 

(1)  For  U.S.  Mail:  U.S.  EPA— Attn: 

Tier  3  Program  (R&D  Exemption 
Request),  6406},  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460. 

(2)  For  overnight  or  courier  services: 
U.S.  EPA,  Attn:  Tier  3  Program  (R&D 
Exemption  Request),  6406),  1310  L 
Street  NW.,  6th  floor,  Washington,  DC 
20005. 

§80.1657  [Reserved] 

§80.1658  Requirements  for  gasoline  for 
use  in  American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

The  gasoline  sulfur  standards  of  this 
subpart  O  do  not  apply  to  gasoline  that 
is  produced,  imported,  sold,  offered  for 
sale,  supplied,  offered  for  supply, 
stored,  dispensed,  or  transported  for  use 
in  the  Territories  of  Guam,  American 
Samoa  or  the  Commonwealth  of  the 
Northern  Mariana  Islands,  provided  that 
such  gasoline  meets  all  of  the  following 
requirements: 


(a)  The  gasoline  is  designated  by  the 
refiner  or  importer  as  high  sulfur 
gasoline  only  for  use  in  Guam, 

American  Samoa,  or  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(b)  The  gasoline  is  used  only  in  Guam, 
American  Samoa,  or  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

(c)  The  gasoline  is  accompanied  by 
documentation  that  complies  with  the 
product  transfer  document  requirements 
of  §  80.1651(c)(3). 

(d)  The  gasoline  is  segregated  from 
non-exempt  high  sulfur  gasoline  at  all 
points  in  the  distribution  system  from 
the  point  the  fuel  is  designated  as 
gasoline  only  for  use  in  Guam, 

American  Samoa,  or  the  Commonwealth 
of  the  Northern  Mariana  Islands,  while 
the  fuel  is  in  the  United  States  but 
outside  these  Territories. 

§80.1659  [Reserved] 

§80.1660  Prohibited  acts. 

No  person  shall: 

(a)  Averaging  violation.  Produce  or 
import  gasoline  that  does  not  comply 
with  the  applicable  sulfur  average 
standard  under  §  80.1603. 

(b)  Cap  standard  violation.  Produce, 
import,  sell,  offer  for  sale,  dispense, 
supply,  offer  for  supply,  store  or 
transport  gasoline  or  oxygenate 
(including  any  denaturant)  that  does  not 
comply  with  the  applicable  sulfur  cap 
standards  under  §  80.1603,  §  80.1604,  or 
§80.1610. 

(c)  Causing  an  averaging  or  cap 
standard  violation.  Cause  another 
person  to  commit  an  act  in  violation  of 
paragraph  (a),  (b),  (d),  (e),  (f),  (g),  or  (h) 
of  this  section. 

(d)  Causing  violating  gasoline  to  be  in 
the  distribution  system.  Cause  gasoline 
to  be  in  the  distribution  system  which 
does  not  comply  with  an  applicable 
sulfur  cap  standard  under  §  80.1603, 
§80.1604,  or  §80.1610. 

(e)  Oxygenate  violation.  Starting 
March  1,  2017,  blend  into  gasoline, 
RBOB,  or  CBOB  any  oxygenate, 
including  but  not  limited  to  denatured 
ethanol,  that  has  a  sulfur  content  higher 
than  10  ppm. 

(f)  Additive  blender  violation.  Unless 
acting  in  the  capacity  of  a  gasoline 
refiner  or  importer  under  §  80.1613, 
introduce  an  additive  other  than  an 
oxygenate  compound  into  gasoline, 
CBOB,  or  RBOB  which  contributes  more 
than  3  ppm  to  the  sulfur  content  of  the 
finished  gasoline,  CBOB,  or  RBOB. 

(g)  Additive  manufacturer  violation. 
Cause  or  contribute  to  the  introduction 
into  commerce  of  a  gasoline  additive 
intended  to  be  used  at  less  than  1 
volume  percent  which  does  not  comply 
with  the  requirements  of  §  80.1613. 


(h)  Credit  violation.  Generate,  transfer, 
or  use  invalid  credits  or  improperly 
transfer  or  use  credits. 

(i)  Failure  to  meet  a  requirement.  Fail 
to  meet  a  requirement  that  applies  to 
that  person  under  this  subpart. 

§  80.1661  What  evidence  may  be  used  to 
determine  compliance  with  the  prohibitions 
and  requirements  of  this  subpart  and 
liability  for  violations  of  this  subpart? 

(a)  Compliance  with  the  sulfur 
standards  of  this  subpart  Q  shall  be 
determined  based  on  the  sulfur  level, 
measured  using  the  methodologies 
specified  in  §§  80.47  and  80.1630.  Any 
evidence  or  information,  including  the 
exclusive  use  of  such  evidence  or 
information,  may  be  used  to  establish 
the  sulfur  level  of  gasoline  if  the 
evidence  or  information  is  relevant  to' 
whether  the  sulfur  level  would  have 
been  in  compliance  with  the  standards 
if  the  appropriate  sampling  and  testing 
methodology  had  been  correctly 
performed.  Such  evidence  may  be 
obtained  fi-om  any  source  or  location 
and  may  include,  but  is  not  limited  to, 
test  results  using  methods  other  than 
those  specified  in  §§80.47  and  80.1630, 
business  records,  and  commercial 
documents. 

(b)  Determinations  of  compliance 
with  the  requirements  of  this  subpart 
other  than  the  sulfur  standards,  and 
determinations  of  liability  for  any 
violation  of  this  subpart,  may  be  based 
on  information  obtained  from  any 
source  or  location.  Such  information 
may  include,  but  is  not  limited  to, 
business  records  and  commercial 
documents. 

§80.1662  Liability  for  violations  under 
subpart  O. 

The  following  persons  are  liable  for 
violations  under  this  subpart: 

(a)  Persons  liable  for  violations  of 
prohibited  acts — (1)  Averaging 
violation.  Any  refiner  or  importer  who 
violates  §  80.1660(a)  is  liable  for  the 
violation. 

(2)  Causing  an  averaging  violation. 
Any  refiner,  importer,  distributor, 
reseller,  carrier,  retailer,  wholesale 
purchaser-consumer,  or  oxygenate 
blender  who  causes  another  party  to 
violate  §  80.1660(a),  is  liable  for  a 
violation  of  §  80.1660(c). 

(3)  Cgp  standard  violation.  Any 
refiner,  importer,  distributor,  reseller, 
carrier,  retailer,  wholesale  purchaser- 
consumer,  oxygenate  producer, 
oxygenate  blender,  additive 
manufacturer,  or  additive  blender  who 
owned,  leased,  operated,  controlled  or 
supervised  a  facility  where  a  violation 
of  §  80.1660(b)  occurred,  is  deemed  in 
violation  of  §  80.1660(b). 
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(4)  Causing  a  cap  standard  violation. 
Any  refiner,  importer,  distributor, 
reseller,  carrier,  retailer,  wholesale 
purchaser-consumer,  oxygenate 
producer,  oxygenate  blender,  additive 
manufacturer,  or  additive  blender  who 
produced,  imported,  sold,  offered  for 
sale,  dispensed,  supplied,  offered  for 
supply,  stored,  transported,  or  caused 
the  transportation  or  storage  of  gasoline 
that  violates  §  80.1660(b),  is  deemed  in 
violation  of  §  80.1660(c). 

(5)  Branded  refiner/importer  liability. 
Any  refiner  or  importer  whose 
corporate,  trade,  or  brand  name,  or 
whose  marketing  subsidiary’s  corporate, 
trade,  or  brand  name  appeared  at  a 
facility  where  a  violation  of  §  80.1660(b) 
occurred,  is  deemed  in  violation  of 

§  80.1660(b). 

(6)  Causing  violating  gasoline  to  be  in 
the  distribution  system.  Any  refiner, 
importer,  distributor,  reseller,  carrier, 
oxygenate  producer,  oxygenate  blender, 
additive  manufacturer,  or  additive 
blender  who  owned,  leased,  operated, 
controlled  or  supervised  a  facility  from 
which  gasoline  was  released  into  the 
distribution  system  which  does  not 
comply  with  an  applicable  sulfur  cap 
standard  or  a  sulfur  averaging  standard 
is  deemed  in  violation  of  §  80.1660(d). 

(7)  Carrier  causation.  In  order  for  a 
carrier  to  be  liable  under  paragraph 

(a)(2),  (a)(3),  (a)(4),  or  (a)(6)  of  this 
section,  EPA  must  demonstrate,  by 
reasonably  specific  showing  by  direct  or 
circumstantial  evidence,  that  the  carrier 
caused  the  violation. 

(8)  Oxygenate  blender  violation.  Any 
oxygenate  blender  who  violates 

§  80.1660(e)  is  liable  for  the  violation. 

(9)  Additive  manufacturer  violation. 
Any  additive  manufacturer  who  violates 
§  80.1660(g)  is  deemed  liable  for  the 
violation. 

(10)  Additive  blender  violation.  Any 
additive  blender  who  violates 

§  80.1660(f)  is  deemed  liable  for  the 
violation. 

(11)  Credit  violation.  Any  refiner  or 
importer  who  violates  §  80.1660(h)  is 
liable  for  the  violation. 

(12)  Parent  corporation  liability.  Any 
parent  corporation  is  liable  for  any 
violations  of  this  subpart  that  are 
committed  by  any  of  its  wholly-owned 
subsidiaries. 

(13)  Joint  venture  and  joint  owner 
liability.  Each  partner  to  a  joint  venture, 
or  each  owner  of  a  facility  owned  by 
two  or  more  owners,  is  jointly  and 
severally  liable  for  any  violation  of  this 
subpart  that  occurs  at  the  joint  venture 
facility  or  facility  owned  by  the  joint 
owners,  or  is  committed  by  the  joint 
venture  operation  or  any  of  the  joint 
owners  of  the  facility. 


(b)  Persons  liable  for  failure  to  meet 
other  provisions  of  this  subpart.  Any 
person  who: 

(1)  Fails  to  comply  with  a  provision 
of  this  subpart  not  addressed  in 
paragraph  (a)  of  this  section  is  liable  for 
a  violation  of  that  provision. 

(2)  Causes  another  person  to  fail  to 
meet  a  requirement  of  this  subpart  not 
addressed  in  paragraph  (a)  of  this 
section,  is  liable  for  causing  a  violation 
of  that  provision. 

§  80.1 663  Defenses  for  a  violation  of  a 
prohibited  act  under  subpart  O. 

(a)  Any  person  deemed  liable  for  a 
violation  of  a  prohibition  under 

§  80.1662(a)(3)  through  (a)(10),  will  not 
be  deemed  in  violation  if  the  person 
demonstrates  all  the  following: 

(1)  The  violation  was  not  caused  by 
the  person  or  the  person’s  employee  or 
agent. 

(2)  In  cases  where  product  transfer 
document  requirements  under  this 
subpart  apply,  the  product  transfer 
documents  account  for  the  fuel  found  to 
be  in  violation  and  indicate  that  the 
violating  product  was  in  compliance 
with  the  applicable  requirements  while 
in  that  person’s  control;  and 

(3)  The  person  conducted  a  quality 
assurance  sampling  and  testing 
program,  as  descfibed  in  paragraph  (d) 
of  this  section.  A  carrier  may  rely  on  the 
quality  assurance  program  carried  out 
by  another  party,  including  the  party 
who  owns  the  gasoline  in  question, 
provided  that  the  quality  assurance 
program  is  carried  out  properly. 

Retailers  and  wholesale  purchaser- 
consumers  are  not  required  to  conduct 
sampling  and  testing  of  gasoline  as  part 
of  their  quality  assurance  programs. 

(b)  In  the  case  of  a  violation  found  at 
a  facility  operating  under  the  corporate, 
trade  or  brand  name  of  a  refiner  or 
importer,  or  a  refiner’s  or  importer’s 
marketing  subsidiary,  the  refiner  or 
importer  must  show,  in  addition  to  the 
defense  elements  required  under 
paragraphs  (a)(l)through  (a)(3)  of  this 
section,  that  the  violation  was  caused  by 
any  of  the  following: 

(1)  An  act  in  violation  of  law  (other 
than  the  Clean  Air  Act  or  this  part  80), 
or  an  act  of  sabotage  or  vandalism. 

(2)  The  action  of  any  refiner,  importer, 
retailer,  distributor,  reseller,  oxygenate 
blender,  carrier,  retailer  or  wholesale 
purchaser-consumer  in  violation  of  a 
contractual  agreement  between  the 
branded  refiner  or  importer  and  the 
person  designed  to  prevent  such  action, 
and  despite  periodic  sampling  and 
testing  by  the  branded  refiner  or 
importer  to  ensure  compliance  with 
such  contractual  obligation. 


(3)  The  action  of  any  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  or  importer,  but  engaged  for 
transportation  of  gasoline,  despite 
specifications  or  inspections  of 
procedures  and  equipment  which  are 
reasonably  calculated  to  prevent  such 
action. 

(c)  Under  paragraph  (a)  of  this  section, 
for  any  person  to  show  that  a  violation 
was  not  caused  by  that  person,  or  under 
paragraph  (b)  of  this  section  to  show 
that  a  violation  was  caused  by  any  of  the 
specified  actions,  the  person  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  that  the  violation  was  caused 
or  must  have  been  caused  by  another 
person  and  that  the  person  asserting  the 
defense  did  not  contribute  to  that  other 
person’s  causation. 

(d)  To  demonstrate  an  acceptable 
quality  assurance  and  testing  program 
under  paragraph  (a)(2)  of  this  section,  a 
person  must  present  evidence  of  all  of 
the  following: 

(1)  A  periodic  sampling  and  testing 
program  to  ensure  the  gasoline  the 
person  sold,  dispensed,  supplied, 
stored,  or  transported,  meets  the 
applicable  sulfur  standard. 

(2)  On  each  occasion  when  gasoline  is 
found  not  in  compliance  with  the 
applicable  sulfur  standard: 

(i)  The  person  immediately  ceases 
selling,  offering  for  sale,  dispensing, 
supplying,  offering  for  supply,  storing  or 
transporting  the  non-complying 
product:  and 

(ii)  The  person  promptly  remedies  the 
violation  and  the  factors  that  caused  the 
violation  (for  example,  by  removing  the 
non-complying  product  from  the 
distribution  system  until  the  applicable 
standard  is  achieved  and  taking  steps  to 
prevent  future  violations  of  a  similar 
nature  from  occurring). 

(3)  For  any  carrier  who  transports 
gasoline  in  a  tank  truck,  the  quality 
assurance  program  required  under  this 
paragraph  (d)  need  not  include  periodic 
sampling  and  testing  of  ga.soline  in  the 
tank  truck,  but  in  lieu  of  such  tank  truck 
sampling  and  testing,  the  carrier  shall 
demonstrate  evidence  of  an  oversight 
program  for  monitoring  compliance 
with  the  requirements  of  this  subpart 
relating  to  the  transport  or  storage  of 
gasoline  by  tank  truck,  such  as 
appropriate  guidance  to  drivers 
regarding  compliance  with  the 
applicable  sulfur  standard  afid  product 
transfer  document  requirements,  and 
the  periodic  review  of  records  received 
in  the  ordinary  course  of  business 
concerning  gasoline  quality  and 
delivery. 
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§80.1664  [Reserved] 

§80.1665  Penalties. 

(a)  Any  person  liable  for  a  violation 
under  §  80.1662  is  subject  to  civil 
penalties  as  specified  in  section  205  of 
the  Clean  Air  Act  (42  U.S.C.  7524)  for 
every  day  of  each  such  violation  and  the 
amount  of  economic  benefit  or  savings 
resulting  from  each  violation. 

(b)  Any  person  liable  under 

§  80.1662(a)(1)  or  (a)(2)  for  a  violation  of 
the  applicable  sulfur  averaging  standard  _ 
or  causing  another  party  to  violate  that 
standard  during  any  averaging  period,  is 
subject  to  a  separate  day  of  violation  for 
each  and  every  day  in  the  averaging 
period.  Any  person  liable  under 
§  80.1662(a)(ll)  or  (b)  for  a  failure  to 
fulfill  any  requirement  for  credit 
generation,  transfer,  use,  banking,  or 
deficit  correction,  is  subject  to  a 
separate  day  of  violation  for  each  and 
every  day  in  the  averaging  period  in 
which  invalid  credits  are  generated  or 
used. 

(c) (1)  Any  person  liable  under 

§  80.1662(a)(3)  through  (a)(10)  for  a 
violation  of  an  applicable  sulfur  per 
gallon  cap  standard  under  this  subpart 
O  or  of  causing  another  party  to  violate 
a  cap  standard,  is  subject  to  a  separate 
day  of  violation  for  each  and  every  day 
the  non-complying  gasoline  remains  any 
place  in  the  gasoline  distribution 
system. 

(2)  Any  person  liable  under 

§  80.1662(a)(6)  for  causing  gasoline  to  be 
in  the  distribution  system  which  does 
not  comply  with  an  applicable  sulfur 
cap  standard,  or  a  sulfur  averaging 
standard,  is  subject  to  a  separate  day  of 
violation  for  each  and  every  day  that  the 
non-complying  gasoline  remains  any 
place  in  the  gasoline  distribution 
system. 

(3)  For  purposes  of  this  paragraph  (c), 
the  length  of  time  the  gasoline  in 
question  remained  in  the  gasoline 
distribution  system  is  deemed  to  be 
twenty-five  days,  unless  a  person 
subject  to  liability  or  EPA  demonstrates 
by  reasonably  specific  showings,  by 
direct  or  circumstantial  evidence,  that 
the  non-complying  gasoline  remained  in 
the  gasoline  distribution  system  for 
fewer  than  or  more  than  twenty-five 
days. 

(d)  Any  person  liable  under 
§  80.1662(b)  for  failure  to  meet,  or 
causing  a  failure  to  meet,  a  provision  of 
this  subpart  is  liable  for  a  separate  day 
of  violation  for  each  and  every  day  such 
provision  rejnains  unfulfilled. 

§  80.1 666  Additional  requirements  for 
foreign  small  refiners  and  foreign  small 
volume  refineries. 

The  provisions  of  this  section  apply  to 
certain  foreign  refiners  and  importers 


during  the  period  January  1,  2017 
through  December  31,  2019.  After 
December  31,  2019,  foreign  refiners  are 
not  subject  tox:ompliance  requirements 
under  subpart  H  of  this  part,  or  this 
subpart  O;  instead,  the  importer  of  any 
foreign-produced  gasoline  shall  be 
responsible  for  compliance  with  the 
standards  and  requirements  of  this 
subpart  O  that  relate  to  importers. 

(a)  Definitions — (1)  Foreign  small 
refiner  is  a  foreign  refiner  that  meets  the 
definition  of  a  small  refiner  under 
§80.1620. 

(2)  Foreign  small  volume  refinery  is  a 
foreign  refinery  that  meets  the  definition 
of  a  small  volume  refinery  under 
§80.1621. 

(3)  Sulfur-FRGAS,  for  this  subpart, 
means  gasoline  produced  from  January 
1,  2017  through  December  31,  2019,  at 
a  foreign  refinery  of  a  refiner  that  has 
been  approved  as  a  small  refiner  or  a 
small  volume  refinery  under  §  80.1622, 
and  that  is  imported  into  the  United 
States. 

(4)  Non-Sulfur-FRGAS  means  gasoline 
that  is  produced  at  a  foreign  refinery 
that  has  not  been  approved  as  a  small 
refiner  refinery  or  small  volume  refinery 
under  §  80.1622,  gasoline  produced  at  a 
foreign  refinery  of  an  approved  small 
refiner  or  at  an  approved  small  volume 
refinery  under  §  80.1622  that  is  not 
imported  into  the  United  States,  and 
gasoline  produced  at  a  foreign  refinery 
that  is  approved  during  a  year  when  the 
foreign  refiner  has  opted  to  not 
participate  in  the  Sulfur-FRGAS 
program  under  paragraph  (c)(3)  of  this 
section. 

(5)  Gertified  Sulfur-FRGAS  means 
Sulfur-FRGAS  the  foreign  refiner 
intends  to  include  in  the  foreign 
refinery’s  sulfur  compliance 
calculations  under  §§  80.195  and  80.205 
and  does  include  in  these  compliance 
calculations  when  reported  to  EPA. 

(6)  Non-Gertified  Sulfur-FRGAS 
means  Sulfur-FRGAS  that  is  not 
Gertified  Sulfur-FRGAS. 

(b)  Petition  for  approval  of  small 
refiner  or  small  volume  refinery  status. 
To  be  approved  for  small  refiner  status 
or  small  volume  refinery  status  a  foreign 
refiner  must  submit  a  petition  for 
approval  as  provided  under  §  80.1622 
and  this  section.  If  small  refiner  status 
or  small  volume  refinery  status  is 
approved,  the  foreign  refiner  may 
produce  gasoline  for  export  to  the 
United  States,  during  the  period  starting 
January  1,  2017  and  ending  December 
31,  2019,  that  is  subject  to  the  sulfur 
content  standards  of  subpart  H  of  this 
part  at  §  80.195  that  were  applicable  to 
refiners  from  2006  through  2016.  A 
foreign  refiner  is  not  eligible  to  generate 
sulfur  credits  under  subpart  H  of  this 


part  or  this  subpart  O,  as  this  occurs 
through  the  importer. 

(c)  General  requirements  for  foreign 
refiners  approved  as  small  refiners  or 
small  volume  refinery  status.  A  foreign 
refiner  of  a  refinery  that  has  been 
approved  as  a  small  refiner  refinery  or 
a  small  volume  refinery  must  designate 
all  gasoline  produced  at  the  foreign 
refinery  that  is  exported  to  the  United 
States  as  either  Certified  Sulfur-FRGAS 
or  as  Non-Certified  Sulfur-FRGAS, 
except  as  provided  in  paragraph  (c)(3)  of 
this  section. 

(1)  In  the  case  of  Certified  Sulfur- 
FRGAS,  the  foreign  refiner  must  meet 
the  sulfur  standards  of  subpart  H  of  this 
part  as  described  in  paragraph  (b)  of  this 
section  and  the  requirements  of  this 
section. 

(2)  In  the  case  of  Non-Certified  Sulfur- 
FRGAS,  the  foreign  refiner  shall  meet  all 
the  following  provisions,  except  the 
foreign  refiner  shall  substitute  the  name 
Non-Certified  Sulfur-FRGAS  for  the 
names  “reformulated  gasoline”  or 
“RBOB”  wherever  they  appear  in  the 
following  provisions: 

(i)  The  designation  requirements  in 
this  section. 

(ii)  The  recordkeeping  requirements 
under  §80.1653. 

(iii)  The  reporting  requirements  in 
§  80.1652  and  this  section. 

(iv)  The  product  transfer  document 
requirements  in  §80.1651  and  this 
section. 

(v)  The  prohibitions  in  §  80.1660  and 
this  section. 

(vi)  The  independent  audit 
requirements  under  §80.415  and 
paragraph  (h)  of  this  section;  and  the 
attest  engagement  provisions  of 

§§  80.125  through  80.127,  §  80.128(a), 

(b) ,  (c),  and  (g)  through  (i),  and  §  80.130. 

(3) (i)  Any  foreign  refiner  that  has  been 
approved  as  a  small  refiner  or  whose 
refinery  has  been  approved  as  a  small 
volume  refinery  under  this  subpart  O 
may  elect  to  classify  no  gasoline 
imported  into  the  United  States  as 
Sulfur-FRGAS,  provided  the  foreign 
refiner  notifies  EPA  of  the  election  no 
later  than  November  1  of  the  prior 
calendar  year. 

(ii)  An  election  under  paragraph 

(c) (3)(i)  of  this  section  shall  meet  all  of 
the  following  requirements: 

(A)  Apply  to  an  entire  calendar  year 
averaging  period,  and  apply  to  all 
gasoline  produced  during  the  calendar 
year  at  the  foreign  refinery  that  is  used 
in  the  United  States. 

(B)  Remain  in  effect  for  each 
succeeding  calendar  year  averaging 
period,  unless  and  until  the  foreign 
refiner  notifies  EPA  of  a  termination  of 
the  election.  The  change  in  election 
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shall  take  effect  at  the  beginning  of  the 
next  calendar  year. 

(d)  Designation,  product  transfer 
documents,  and  foreign  refiner 
certification.  (1)  Any  approved  foreign 
small  refiner  or  any  foreign  refiner 
having  an  approved  small  volume 
refinery  under  this  subpart  O  must 
designate  each  batch  of  Sulfur-FRGAS 
as  such  at  the  time  the  gasoline  is 
produced,  unless  the  refinery  has 
elected  to  classify  no  gasoline  exported 
to  the  United  States  as  Sulfur-FRGAS 
under  paragraph  {cK3)(i)  of  this  section. 

(2)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
Sulfur-FRGAS  prior  to  its  being 
imported  into  the  United  States,  it  must 
include  all  the  following  information  as 
part  of  the  product  transfer  document 
information  in  this  section: 

(i)  Identification  of  the  gasoline  as 
Certified  Sulfur-FRGAS  or  as  Non- 
Certified  Sulfur-FRGAS. 

(ii)  The  name  and  EPA  refinery 
registration  number  of  the  refinery 
where  the  Sulfur-FRGAS  was  produced. 

(3)  On  each  occasion  when  Sulfur- 
FRGAS  is  loaded  onto  a  vessel  or  other 
transportation  mode  for  transport  to  the 
United  States,  the  foreign  refiner  shall 
prepare  a  certification  for  each  batch  of 
the  Sulfur-FRGAS  that  meets  all  of  the 
following  requirements: 

(i)  The  certification  shall  include  the 
report  of  the  independent  third  party 
under  paragraph  (f)  of  this  section,  and 
all  of  the  following  additional 
information: 

(A)  The  name  and  EPA  registration 
number  of  the  refinery  that  produced 
the  Sulfur-FRGAS. 

(B)  The  identification  of  the  gasqline 
as  Certified  Sulfur-FRGAS  or  Non- 
Certified  Sulfur-FRGAS. 

(C)  The  volume  of  Sulfur-FRGAS 
being  transported,  in  gallons. 

(D)  In  the  case  of  Certified  Sulfur- 
FRGAS: 

(1)  The  sulfur  content  as  determined 
under  paragraph  (f)  of  this  section;  and 

(2)  A  declaration  that  the  Sulfur- 
FRGAS  is  being  included  in  the 
compliance  calculations  under  §  80.205 
for  the  refinery  that  produced  the 
Sulfur-FRGAS. 

(ii)  The  certification  shall  be  made 
part  of  the  product  transfer  documents 
for  the  Sulfur-FRGAS.. 

(e)  Transfers  of  Sulfur-FRGAS  to  non- 
United  States  markets.  The  foreign 
refiner  is  responsible  to  ensure  that  all 
gasoline  classified  as  Sulfur-FRGAS  is 
imported  into  the  United  States.  A 
foreign  refiner  may  remove  the  Sulfur- 
FRGAS  classification,  and  the  gasoline 
need  not  be  imported  into  the  United 
States,  but  only  if: 


{l)(i)  The  foreign  refiner  excludes  the 
volume  and  sulfur  content  of  the 
gasoline  from  the  compliance 
calculations  under  §  80.205. 

(ii)  The  exclusions  under  paragraph 
(e)(l)(i)  of  this  section  shall  be  on  the 
basis  of  the  sulfur  content  and  volumes 
determined  under  paragraph  (f)  of  this 
section;  and 

(2)  The  foreign  refiner  obtains 
sufficient  evidence  in  the  form  of 
documentation  that  the  gasoline  was  not 
imported  into  the  United  States. 

(r)  Load  port  independent  sampling, 
testing  and  refinery  identification.  (1) 

On  each  occasion  Sulfur-FRGAS  is 
loaded  onto  a  vessel  for  transport  to  the 
United  States  a  foreign  refiner  shall 
have  an  independent  third  party  do  all 
of  the  following: 

(1)  Inspect  the  vessel  prior  to  loading 
and  determine  the  volume  of  any  tank 
bottoms. 

(ii)  Determine  the  volume  of  Sulfur- 
FRGAS  loaded  onto  the  vessel 
(exclusive  of  any  tank  bottoms  present 
before  vessel  loading). 

(iii)  Obtain  the  EPA-assigned 
registration  number  of  the  foreign 
refinery. 

(iv)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  Sulfur-FRGAS  to  the 
United  States. 

(v)  Determine  the  date  and  time  the 
vessel  departs  the  port  serving  the 
foreign  refinery. 

(2)  On  each  occasion  Certified  Sulfur- 
FRGAS  is  loaded  onto  a  vessel  for 
transport  to  the  United  States  a  foreign 
refiner  shall  have  an  independent  third 
party: 

(i)  Collect  a  representative  sample  of 
the  Certified  Sulfur-FRGAS  from  each 
vessel  compartment  subsequent  to 
loading  on  the  vessel  and  prior  to 
departure  of  the  vessel  from  the  port 
serving  the  foreign  refinery. 

(ii)  Prepare  a  volume-weighted  vessel 
composite  sample  from  the 
compartment  samples,  and  determine 
the  value  for  sulfur  in  accordance  with 
the  methodology  and  requirements 
specified  in  §  80.1630,  by  either  of  the 
following: 

(A)  The  third  party  analyzing  the 
sample. 

(B)  The  third  party  observing  the 
foreign  refiner  analyzing  the  sample. 

(iii)  Review  original  documents  that 
reflect  movement  and  storage  of  the 
certified  Sulfur-FRGAS  from  the 
refinery  to  the  load  port,  and  from  this 
review  determine  all  of  the  following: 

(A)  The  refinery  at  which  the  Sulfur- 
FRGAS  was  produced. 

(B)  That  the  Sulfur-FRGAS  remained 
segregated  from  all  of  the  following: 

(3)  Non-Sulfur-FRGAS  and  Non- 
Certified  Sulfur-FRGAS. 


(2)  Other  Certified  Sulfur-FRGAS 
produced  at  a  different  refinery. 

(3)  The  independent  third  party  shall 
submit  a  report: 

(i)  To  the  foreign  refiner  containing 
the  information  required  under 
paragraphs  (f)(1)  and  (2)  of  this  section, 
to  accompany  the  product  transfer 
documents  for  the  vessel;  and 

(ii)  To  the  Administrator  containing 
the  information  required  under 
paragraphs  (f)(1)  and  (2)  of  this  section, 
within  thirty  days  following  the  date  of 
the  independent  third  party’s 
inspection.  This  report  shall  include  a 
description  of  the  method  used  to 
determine  the  identity  of  the  refinery  at 
which  the  gasoline  was  produced, 
assurance  that  the  gasoline  remained 
segregated  as  specified  in  paragraph 
(m)(l)  of  this  section,  and  a  description 
of  the  gasoline’s  movement' and  storage 
between  production  at  the  source 
refinery  and  vessel  loading. 

(^  The  independent  third  party  must 
do  all  of  the  following: 

(i)  Be  approved  in  advance  by  EPA, 
based  on  a  demonstration  of  ability  to 
perform  the  procedures  required  in  this 
paragraph  (f). 

(ii)  Be  independent  under  the  criteria 
specified  in  §  80.65(f)(2)(iii). 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (i) 
of  this  section  with  regard  to  activities, 
facilities  and  documents  relevant  to 
compliance  with  the  requirements  of 
this  paragraph  (f). 

(g)  Comparison  of  load  port  and  port 
of  entry  testing.  (l)(i)  Except  as 
described  in  paragraph  (g)(l)(ii)  of  this 
section,  any  foreign  refiner  and  any 
United  States  importer  of  Certified 
Sulfur-FRGAS  shall  compare  the  results 
from  the  load  port  testing  under 
paragraph  (f)  of  this  section,  with  the 
port  of  entry  testing  as  reported  under 
paragraph  (o)  of  this  section,  for  the 
volume  of  gasoline  and  the  sulfur  value. 

(ii)  Where  a  vessel  transporting 
Certified  Sulfur-FRGAS  off  loads  this 
gasoline  at  more  than  one  United  States 
port  of  entry,  and  the  conditions  of 
paragraph  (g)(2)(i)  of  this  section  are  met 
at  the  first  United  States  port  of  entry, 
the  requirements  of  paragraph  (g)(2)  of 
this  section  do  not  apply  at  subsequent 
ports  of  entry  if  the  United  States 
importer  obtains  a  certification  from  the 
vessel  owner,  meeting  the  requirements 
of  paragraph  (r)  of  this  section  that  the 
vessel  has  not  loaded  any  gasoline  or 
blendstock  between  the  first  United 
States  port  of  entry  and  the  subsequent 
port  of  entry. 

(2)(i)  The  requirements  of  this 
paragraph  (g)(2)  apply  if: 

(A)  The  temperature-corrected 
volumes  determined  at  the  port  of  entry 
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and  at  the  load  port  differ  by  more  than 
one  percent;  or 

(B)  The  sulfur  value  determined  at  the 
port  of  entry  is  higher  than  the  sulfur 
value  determined  at  the  load  port,  and 
the  amount  of  this  difference  is  greater 
than  the  reproducibility  amount 
specified  for  the  port  of  entry  test  result 
by  ASTM  ASTM. 

(ii)  The  United  States  importer  and 
the  foreign  refiner  shall  treat  the 
gasoline  as  Non-Certified  Sulfur- 
FRGAS,  and  the  foreign  refiner  shall 
exclude  the  gasoline  volume  and 
properties  from  its  gasoline  sulfur 
compliance  calculations  under  §  80.205. 

(hj  Attest  requirements.  All  of  the 
following  additional  procedures  shall  be 
carried  out  by  any  foreign  refiner  of 
Sulfur-FRGAS  as  part  of  the  applicable 
attest  engagement  for  each  foreign 
refinery  under  §  80.415: 

(1)  The  inventory  reconciliation 
analysis  under  the  attest  engagement 
provisions  of  §  80.128(b)  and  the  tender 
analysis  under  §  80.128(c)  shall  include 
Non-Sulfur-FRGAS  in  addition  to  the 
gasoline  types  listed  in  §  80.128(b)  and 
(c). 

(2)  Obtain  separate  listings  of  all 
tenders  of  Certified  Sulfur-FRGAS,  and 
of  Non-Certified  Sulfur-FRGAS.  Agree 
the  total  volume  of  tenders  from  the 
listings  to  the  gasoline  inventory 
reconciliation  analysis  in  the  attest 
engagement  provisions  of  §  80.128(b), 
and  to  the  volumes  determined  by  the 
third  party  under  paragraph  (f)(1)  of  this 
section. 

(3)  For  each  tender  under  paragraph 
(h)(2)  of  this  section  where  the  gasoline 
is  loaded  onto  a  marine  vessel,  report  as 
a  finding  the  name  and  country  of 
registration  of  each  vessel,  and  the 
volumes  of  Sulfur-FRGAS  loaded  onto 
each  vessel. 

(4)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (h)(3)  of 
this  section  used  to  transport  Certified 
Sulfur-FRGAS,  in  accordance  with  the 
attest  engagement  guidelines  in 

§  80.127,  and  for  each  vessel  selected 
perform  all  of  the  following; 

(i)  Obtain  the  report  of  the 
independent  third  party,  under 
paragraph  (f)  of  this  section,  and  of  the 
United  States  importer  under  paragraph 
(n)  of  this  section. 

(A)  Agree  the  information  in  these 
reports  with  regard  to  vessel 
identification,  gasoline  volumes  and  test 
results. 

(B)  Identify,  and  report  as  a  finding, 
each  occasion  the  load  port  and  port  of 
entry  parameter  and  volume  results 
differ  by  more  than  the  amounts 
allowed  in  paragraph  (g)  of  this  section, 
and  determine  whether  the  foreign 
refiner  adjusted  its  refinery  calculations 


as  required  in  paragraph  (g)  of  this 
section. 

(ii)  Obtain  the  documents  used  by  the 
independent  third  party  to  determine 
transportation  and  storage  of  the 
Certified  Sulfur-FRGAS  from  the 
refinery  to  the  load  port,  under 
paragraph  (f)  of  this  section.  Obtain  tank 
activity  records  for-  any  storage  tank 
where  the  Certified  Sulfur-FRGAS  is 
stored,  and  pipeline  activity  records  for 
any  pipeline  used  to  transport  the 
Certified  Sulfur-FRGAS,  prior  to  being 
loaded  onto  the  vessel.  Use  these 
records  to  determine  whether  the 
Certified  Sulfur-FRGAS  was  produced 
at  the  refinery  that  is  the  subject  of  the 
attest  engagement,  and  whether  the 
Certified  Sulfur-FRGAS  was  mixed  with 
any  Non-Certified  Sulfur-FRGAS,  Non- 
Sulfur-FRGAS,  or  any  Certified  Sulfur- 
FRGAS  produced  at  a  different  refinery. 

(5)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (h)(3)  of 
this  section  used  to  transport  certified 
and  Non-Certified  Sulfur-FRGAS,  in 
accordance  with  the  attest  engagement 
guidelines  of  §  80.127,  and  for  each 
vessel  selected  perform  the  following: 

(i)  Obtain  a  commercial  document  of 
general  circulation  that  lists  vessel 
arrivals  and  departures,  and  that 
includes  the  port  and  date  of  departure 
of  the  vessel,  and  the  port  of  entry  and 
date  of  arrival  of  the  vessel. 

(ii)  Agree  the  vessel’s  departure  and 
arrival  locations  and  dates  from  the 
independent  third  party  and  United 
States  importer  reports  to  the 
information  contained  in  the 
commercial  document. 

(6)  Obtain  separate  listings  of  all 
tenders  of  Non-Sulfur-FRGAS,  and 
perform  all  of  the  following: 

(i)  Agree  the  total  volume  of  tenders 
from  the  listings  to  the  gasoline 
inventory  reconciliation  analysis  in 

§  80.128(b). 

(ii)  Obtain  a  separate  listing  of  the 
tenders  under  paragraph  (h)(6)  of  this 
section  where  the  gasoline  is  loaded 
onto  a  marine  vessel.  Select  a  sample 
from  this  listing  in  accordance  with  the 
guidelines  in  §  80.127,  and  obtain  a 
commercial  document  of  general 
circulation  that  lists  vessel  arrivals  and 
departures,  and  that  includes  the  port 
and  date  of  departure  and  the  ports  and 
dates  where  the  gasoline  was  off  loaded 
for  the  selected  vessels.  Determine  and 
report  as  a  finding  the  country  where 
the  gasoline  was  off  loaded  for  each 
vessel  selected. 

(7)  In  order  to  complete  the 
requirements  of  this  paragraph  (h)  an 
auditor  must: 

(i)  Be  independent  of  the  foreign 
refiner. 


(ii)  Be  licensed  as  a  Certified  Public 
Accountant  in  the  United  States  and  a 
citizen  of  the  United  States,  or  be 
approved  in  advance  by  EPA  based  on 

a  demonstration  of  ability  to  perform  the 
procedures  required  in  the  attest 
engagement  provisions  of  §§  80.125 
through  80.130,  80.415  and  this 
paragraph  (h). 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (h) 
of  this  section  with  regard  to  activities 
and  documents  relevant  to  compliance 
with  the  requirements  of  the  attest 
engagement  provisions  of  §§  80.125 
through  80.130,  80.415  and  this 
paragraph  (h). 

(i)  Foreign  refiner  commitments.  Any 
foreign  refiner  shall  commit  to  and 
comply  with  the  provisions  contained 
in  this  paragraph  (i)  as  a  condition  to 
being  approved  for  small  refiner  status 
or  small  volume  refinery  status. 

(l)  Any  United  States  Environmental 
Protection  Agency  inspector  or  auditor 
will  be  given  full,  complete  and 
immediate  access  to  conduct 
inspections  and  audits  of  the  foreign 
refinery. 

(i)  Inspections  and  audits  may  be 
either  announced  in  advance  by  EPA,  or 
unannounced. 

(ii)  Access  will  be  provided  to  any 
location  where: 

(A)  Gasoline  is  produced; 

(B)  Documents  related  to  refinery  ' 
operations  are  kept; 

(C)  Gasoline  or  olendstock  samples 
are  tested  or  stored;  and 

(D)  Sulfur-FRGAS  is  stored  or 
transported  between  the  foreign  refinery 
and  the  United  States,  including  storage 
tanks,  vessels  and  pipelines. 

(iii)  Inspections  and  audits  may  be  by 
EPA  employees  or  contractors  to  EPA. 

(iv)  Any  documents  requested  that  are 
related  to  matters  covered  by 
inspections  and  audits  will  be  provided 
to  an  EPA  inspector  or  auditor  on 
request. 

(v)  Inspections  and  audits  by  EPA 
may  include  review  and  copying  of  any 
documents  related  to  all  of  the 
following; 

(A)  Approval  of  the  refiner  as  a  small 
refiner  or  approval  of  the  refinery  as  a 
small  volume  refinery. 

(B)  The  volume  and  sulfur  content  of 
Sulfur-FRGAS. 

(C)  The  proper  classification  of 
gasoline  as  being  Sulfur-FRGAS  or  as 
not  being  Sulfur-FRGAS,  or  as  Certified 
Sulfur-FRGAS  or  as  Non-Certified 
Sulfur-FRGAS. 

(D)  Transfers  of  title  or  custody  to 
Sulfur-FRGAS. 

(E)  Sampling  and  testing  of  Sulfur- 
FRGAS. 

(F)  Work  performed  and  reports 
prepared  by  independent  third  parties 
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and  by  independent  auditors  under  the 
requirements  of  this  section  and 
§  80.415,  including  work  papers. 

(G)  Reports  prepared  for  submission 
to  EPA,  and  any  work  papers  related  to 
such  reports. 

(vi)  Inspections  and  audits  by  EPA 
may  include  taking  samples  of  gasoline 
or  hlendstock,  and  interviewing 
employees. 

(vii)  Any  employee  of  the  foreign 
refiner  must  be  made  available  for 
interview  by  the  EPA  inspector  or 
auditor,  on  request,  within  a  reasonable 
time  period. 

(viii)  English  language  translations  of 
any  documents  must  be  provided  to  an 
EPA  inspector  or  auditor,  on  request, 
within  10  w'orking  days. 

(ix)  English  language  interpreters 
must  be  provided  to  accompany  EPA 
inspectors  and  auditors,  on  request. 

(2)  An  agent  for  service  of  process 
located  in  the  District  of  Columbia  will 
be  named,  and  service  on  this  agent 
constitutes  service  on  the  foreign  refiner 
or  any  employee  of  the  foreign  refiner 
for  any  action  by  EPA  or  otherwise  by 
the  United  States  related  to  the 
requirements  of  this  subpart  O. 

(3)  The  forum  for  any  civil  or  criminal 
enforcement  action  related  to  the 
provisions  of  this  section  for  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  thereunder  shall  be 
governed  by  the  Clean  Air  Act, 
including  the  EPA  administrative  forum 
where  allowed  under  the  Clean  Air  Act. 

(4)  United  States  substantive  and 
procedural  law's  shall  apply  to  any  civil 
or  criminal  enforcement  action  against 
the  foreign  refiner  or  any  employee  of 
the  foreign  refiner  related  to  the 
provisions  of  this  section. 

(5)  Submitting  a  petition  for  approval 
as  a  small  refiner  or  for  small  volume 
refinery  status,  producing  and  exporting 

'  gasoline  under  such  approval,  and  all 
other  actions  to  comply  with  the 
requirements  of  this  subpart  O 
constitute  actions  or  activities  that 
satisfy  the  provisions  of  28  U.S.C. 
1605(a)(2),  but  solely  with  respect  to 
actions  instituted  against  the  foreign 
refiner,  its  agents  and  employees  in  any 
court  or  other  tribunal  in  the  United 
States  for  conduct  that  violates  the 
requirements  applicable  to  the  foreign 
refiner  under  this  subpart  O,  including 
conduct  that  violates  18  U.S.C.  1001  or 
Clean  Air  Act  section  113(c)(2)  (42 
U.S.C.  7413(c)(2)). 

(6)  The  foreign  refiner,  or  its  agents  or 
employees,  must  not  seek  to  detain  or  to 
impose  civil  or  criminal  remedies 
against  EPA  inspectors  or  auditors, 
whether  EPA  employees  or  EPA 
contractors,  for  actions  performed 


within  the  scope  of  EPA  employment 
related  to  the  provisions  of  this  section. 

(7)  The  commitment  required  by  this 
paragraph  (i)  must  be  signed  by  the 
owner  or  president  of  the  foreign  refiner 
business. 

(8)  In  any  case  where  FRGAS 
produced  at  a  foreign  refinery  is  stored 
or  transported  by  another  company 
between  the  refinery  and  the  vessel  that 
transports  the  Sulfur-FRGAS  to  the 
United  States,  the  foreign  refiner  shall 
obtain  from  each  such  other  company  a 
commitment  that  meets  the 
requirements  specified  in  paragraphs 

(i)(l)  through  (7)  of  this  section. 

(j)  Sovereign  immunity.  By  submitting 
a  petition  for  approval  as  a  small  refiner 
or  approval  of  a  small  volume  refinery 
under  this  subpart  O  and  this  section,  or 
by  producing  and  exporting  gasoline  to 
the  United  States  under  such  an 
approval  under  this  section,  the  foreign 
refiner,  its  agents  and  employees, 
without  exception,  become  subject  to 
the  full  operation  of  the  administrative 
and  judicial  enforcement  powers  and 
provisions  of  the  United  States  without 
limitation  based  on  sovereign  immunity, 
with  respect  to  actions  instituted  against 
the  foreign  refiner,  its  agents  and 
employees  in  any  court  or  other  tribunal 
in  the  United  States  for  conduct  that 
violates  the  requirements  applicable  to 
the  foreign  refiner  under  this  subpart  O, 
including  conduct  that  violates  Title  18 
U.S.C.  section  1001  or  Clean  Air  Act 
section  113(c)(2)  (42  U.S.C.  7413(c)(2)). 

(k)  Bond  posting.  Any  foreign  refiner 
must  meet  the  requirements  of  this 
paragraph  (k)  as  a  condition  to  being 
approved  for  small  refiner  or  small 
volume  refinery  status. 

(l)  The  foreign  refiner  shall  post  a 
bond  of  the  amount  calculated  using  the 
following  equation; 

Bond  =  G  X  SO.Ol 
Where: 

Bond  =  Amount  of  the  hond  in  U.  S.  dollars. 
G  =  The  largest  volume  of  gasoline  produced 
at  the  foreign  refinery  and  exported  to 
the  United  States,  in  gallons,  during  a 
single  calendar  year  among  the  most 
recent  of  the  following  calendar  years, 
up  to  a  maximum  of  three  calendar  ' 
years;  The  calendar  year  immediately 
preceding  the  date  the  approval  petition 
is  submitted,  the  calendar  year  the 
approval  petition  is  submitted,  and  each 
succeeding  calendar  year. 

(2)  Bonds  shall  be  posted  by 
performing  any  of  the  following: 

(i)  Paying  the  amount  of  the  bond  to 
the  Treasurer  of  the  United  States. 

(ii)  Obtaining  a  bond  in  the  proper 
amount  from  a  third  party  surety  agent 
that  is  payable  to  satisfy  United  States 
administrative  or  judicial  judgments 
against  the  foreign  refiner,  provided 


EPA  agrees  in  advance  as  to  the  third 
party  and  the  nature  of  the  surety 
agreement. 

(iii)  An  alternative  commitment  that 
results  in  assets  of  an  appropriate 
liquidity  and  value  being  readily 
available  to  the  United  States,  provided 
EPA  agrees  in  advance  as  to  the 
alternative  commitment. 

(3)  If  the  bond  amount  for  a  foreign 
refinery  increases,  the  foreign  refiner 
shall  increase  the  bond  to  cover  the 
shortfall  within  90  days  of  the  date  the 
bond  amount  changes.  If  the  bond 
amount  decreases,  the  foreign  refiner 
may  reduce  the  amount  of  the  bond 
beginning  90  days  after  the  date  the 
bond  amount  changes. 

(4)  Bonds  posted  under  this  paragraph 
(k)  shall: 

(i)  Be  used  to  satisfy  any  judicial 
judgment  that  results  from  an 
administrative  or  judicial  enforcement 
action  for  conduct  in  violation  of  this 
subpart  O,  including  where  such 
conduct  violates  Title  18  U.S.C.  section 
1001  and  Clean  Air  Act  section  113(c)(2) 
(42  U.S.C.  7413(c)(2)): 

(ii)  Be  provided  by  a  corporate  surety 
that  is  listed  in  the  United  States 
Department  of  the  Treasury  Circular  570 
“Companies  Holding  Certificates  of 
Authority  as  the  Acceptable  Sureties  on 
Federal  Bonds  and  Acceptable 
Reinsuring  Companies”  (Available  from 
the  U.S.  Department  of  the  Treasury, 
Financial  Management  Service,  Surety 
Bond  Branch,  3700  East-West  Highway, 
Room  6A04,  Hyattsville,  MD,  20782. 
Also  available  on  the  internet  at 

h  ttp://w\vw.fms.treas.gov/c5 70/ 
cSyo.html);  and 

(iii)  Include  a  commitment  that  the 
bond  will  remain  in  effect  for  at  least 
five  years  following  the  end  of  latest 
averaging  period  that  the  foreign  refiner 
produces  gasoline  pursuant  to  the 
requirements  of  this  subpart  O. 

(5)  On  any  occasion  a  foreign  refiner 
bond  is  used  to  satisfy  any  judgment, 
the  foreign  refiner  shall  increase  the 
bond  to  cover  tbe  amount  used  within 
90  days  of  the  date  the  bond  is  used. 

(l)  English  language  reports.  Any 
report  or  other  document  submitted  to 
EPA  by  any  foreign  refiner  must  be  in 
English,  or  must  include  an  English 
language  translation. 

(m)  Prohibitions.  (1)  No  person  may 
combine  Certified  Sulfur-FRGAS  with 
any  Non-Certified  Sulfur-FRGAS  or 
Non-Sulfur-FRGAS,  and  no  person  may 
combine  Certified  Sulfur-FRGAS  with 
any  Certified  Sulfur-FRGAS  produced  at 
a  different  refinery,  until  the  importer 
has  met  all  the  requirements  of 
paragraph  (n)  of  this  section,  except  as 
provided  in  paragraph  (e)  of  this 
section. 
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(2)  No  foreign  refiner  or  other  person 
may  cause  another  person  to  commit  an 
action  prohibited  in  paragraph  (mKl)  of 
this  section,  or  that  otherwise  violates 
the  requirements  of  this  section. 

(n)  United  States  importer 
requirements.  Any  United  States 
importer  shall  meet  the  following 
requirements; 

(1)  Each  batch  of  imported  gasoline 
shall  be  classified  by  the  importer  as 
being  Sulfur-FRGAS  or  as  Non-Sulfur- 
FRGAS,  and  each  batch  classified  as 
Sulfur-FRGAS  shall  be  further  classified 
as  Certified  Sulfur-FRGAS  or  as  Non- 
certified  Sulfur-FRGAS. 

(2)  Gasoline  shall  be  classified  as 
Certified  Sulfur-FRGAS  or  as  Non- 
Certified  Sulfur-FRGAS  according  to  the 
designation  by  the  foreign  refiner  if  this 
designation  is  supported  by  product 
transfer  documents  prepared  by  the 
foreign  refiner  as  required  in  paragraph 
(d)  of  this  section,  unless  the  gasoline  is 
classified  as  Non-Certified  Sulfur- 
FRGAS  under  paragraph  (g)  of  this 
section. 

(3)  For  each  gasoline  batch  classified 
as  Sulfur-FRGAS,  any  United  States 
importer  shall  perform  the  following 
procedures: 

(i)  In  the  case  of  both  Certified  and 
Non-Certified  Sulfur-FRGAS,  have  an 
independent  third  party: 

(A)  Determine  the  volume  of  gasoline 
in  the  vessel. 

(B)  Use  the  foreign  refiner’s  Sulfur- 
FRGAS  certification  to  determine  the 
name  and  EPA-assigned  registration 
number  of  the  foreign  refinery  that 
produced  the  Sulfur-FRGAS. 

(C)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  Sulfur-FRGAS  to  the 
United  States. 

(D)  Determine  the  date  and  time  the 
vessel  arrives  at  the  United  States  port 
of  entry. 

(ii)  In  the  case  of  Certified  Sulfur- 
FRGAS,  have  an  independent  third 
party: 

(A)  Collect  a  representative  sample 
from  each  vessel  compartment 
subsequent  to  the  vessel’s  arrival  at  the 
United  States  port  of  entry  and  prior  to 
off  loading  any  gasoline  from  the  vessel. 

(B)  Prepare  a  volume-weighted  vessel 
composite  sample  from  the 
compartment  samples. 

(C)  Determine  the  sulfur  value  using 
the  methodologies  specified  in 
§80.1630,  by: 

(1)  The  third  party  analyzing  the 
sample;  or 

(2)  The  third  party  observing  the 
importer  analyzing  the  sample. 

(4)  Any  importer  shall  submit  reports 
within  thirty  days  following  the  date 
any  vessel  transporting  Sulfur-FRGAS 
arrives  at  the  United  States  port  of  entry: 


(i)  To  the  Administrator  coniaining 
the  information  determined  under 
paragraph  (nK3)  of  this  section;  and 

(ii)  To  the  foreign  refiner  containing 
the  information  determined  under 
paragraph  (n)(3)  of  this  section. 

(5)  Any  United  States  importer  shall 
meet  the  applicable  requirements  of  this 
subpart  O,  including  sulfur  content 
standards  specified  in  §  80.1603,  for  any 
imported  gasoline  that  is  not  classified 
as  Certified  Sulfur-FRGAS  under 
paragraph  (n)(2)  of  this  section. 

(o)  Truck  imports  of  Certified  Sulfur- 
FRGAS  produced  by  a  foreign  small 
refiner  or  foreign  small  volume  refinery. 
(1)  Any  refiner  whose  Certified  Sulfur- 
FRGAS  is  transported  into  the  United 
States  by  truck  may  petition  EPA  to  use 
alternative  procedures  to  meet  all  of  the 
following  requirements: 

(1)  Certification  under  paragraph  (d)(5) 
of  this  section. 

(ii)  Load  port  and  port  of  entry 
sampling  and  testing  under  paragraphs 
(f)  and  (g)  of  this  section. 

(iii)  Attest  under  paragraph  (h)  of  this 
section. 

(iv)  Importer  testing  under  paragraph 
(n)(3)  of  this  section. 

(2)  These  alternative  procedures  must 
ensure  Certified  Sulfur-FRGAS  remains 
segregated  from  Non-Certified  Sulfur- 
FRGAS  and  from  Non-Sulfur-FRGAS 
until  it  is  imported  into  the  United 
States.  The  petition  will  be  evaluated 
based  on  whether  it  adequately 
addresses  all  of  the  following: 

(i)  Provisions  for  monitoring  pipeline 
shipments,  if  applicable,  from  the 
refinery,  that  ensure  segregation  of 
Certified  Sulfur-FRGAS  from  that 
refinery  from  all  other  gasoline. 

(ii)  Contracts  with  any  terminals  and/ 
or  pipelines  that  receive  and/or 
transport  Certified  Sulfur-FRGAS,  that 
prohibit  the  commingling  of  such 
Certified  Sulfur-FRGAS  with  any  of  the 
following: 

(A)  Other  Certified  Sulfur-FRGAS 
from  other  refineries. 

(B)  All  Non-Certified  Sulfur-FRGAS. 

(C)  All  Non-Sulfur-FRGAS 

(iii)  Procedures  for  obtaining  and 
reviewing  truck  loading-records  and 
United  States  import  documents  for 
Certified  Sulfur-FRGAS  to  ensure  that 
such  gasoline  is  only  loaded  into  trucks 
making  deliveries  to  the  United  States. 

(iv)  Attest  procedures  to  be  conducted 
annually  by  an  independent  third  party 
that  review  loading  records  and  import 
documents  based  on  volume 
reconciliation,  or  other  criteria,  to 
confirm  that  all  Certified  Sulfur-FRGAS 
remains  segregated  throughout  the 
distribution  system  and  is  only  loaded 
into  trucks  for  import  into  the  United 
States. 


(3)  The  petition  required  by  this 
section  must  be  submitted  to  EPA  along 
with  the  application  for  small  refiner 
status  or  small  volume  refinery  status 
under  §  80.1622  and  this  section. 

(p)  Withdrawal  or  suspension  of  a 
foreign  refinery’s  small  refiner  or  small 
volume  refinery  status  approval.  EPA 
may  withdraw  or  suspend  approval 
where  any  of  the  following  occur; 

(1)  A  foreign  refiner  fails  to  meet  any 
requirement  of  this  section. 

(^2)  A  foreign  government  fails  to 
allow  EPA  inspections  as  provided  in 
paragraph  (i)(l)  of  this  section. 

(3)  A  foreign  refiner  asserts  a  claim  of, 
or  a  right  to  claim,  sovereign  immunity 
in  an  action  to  enforce  the  requirements 
in  this  subpart  O. 

(4)  A  foreign  refiner  fails  to  pay  a  civil 
or  criminal  penalty  that  is  not  satisfied 
using  the  foreign  refiner  bond  specified 
in  paragraph  (k)  of  this  section. 

(q)  [Reserved] 

(r)  Additional  requirements  for 
petitions,  reports  and  certificates.  Any 
petition  for  approval,  any  alternative 
procedures  under  paragraph  (o)  of  this 
section,  and  any  certification  under 
paragraph  (d)(3)  of  this  section  shall  be: 

(1)  Submitted  in  accordance  with 
procedures  specified  by  the 
Administrator,  including  use  of  any 
forms  that  may  be  specified  by  the 
Administrator;  and 

(2)  Be  signed  by  the  president  or 
owner  of  the  foreign  refiner  company,  or 
by  that  person’s  immediate  designee, 
and  shall  contain  the  following 
declaration: 

I  hereby  certify:  (1)  That  I  have  actual 
authority  to  sign  on  behalf  of  and  to 
bind  [insert  name  of  foreign  refiner] 
with  regard  to  all  statements  contained 
herein;  (2)  that  I  am  aware  that  the 
information  contained  herein  is  being 
certified,  or  submitted  to  the  United 
States  Environmental  Protection 
Agency,  under  the  applicable 
requirements  of  40  CFR  Part  80, 
subparts  H  and  O,  and  that  the 
information  is  material  for  determining 
compliance  under  these  regulations;  and 

(3)  that  I  have  read  and  understand  the 
information  being  certified  or 
submitted,  and  this  information  is  true, 
complete  and  correct  to  the  best  of  my 
knowledge  and  belief  after  I  have  taken 
reasonable  and  appropriate  steps  to 
verify  the  accuracy  thereof. 

I  affirm  that  I  have  read  and 
understand  the  provisions  of  40  CFR 
Part  80,  subpart  O,  including  40  CFR 
80.1666  [insert  name  of  foreign  refiner]. 
Pursuant  to  Clean  Air  Act  section  113(c) 
and  Title  18,  United  States  Code, 
section  1001,  the  penalty  for  furnishing 
false,  incomplete  or  misleading 
information  in  this  certification  or 
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submission  is  a  fine  of  up  to  $10,000, 
and/or  imprisonment  for  up  to  five 
years. 

§  80. 1 667  Attest  engagement 
requirements. 

In  addition  to  the  requirements  for 
attest  engagements  that  apply  to  refiners 
and  importers  under  §§  80.125  through 
80.130,  and  80.1666,  the  attest 
engagements  for  importers  and  refiners 
must  include  the  following  procedures 
and  requirements  each  year. 

(a)  Refiners  subject  to  national 
standards  and  Small  refiner  and  Small 
Volume  Refinery  Status.  (1)  If  the  refiner 
asserts  small  refinery  status  or  small 
volume  refinery  status  for  the  refinery, 
obtain  the  EPA  approval  letter  for  the 
refinery  to  determine  the  refinery’s 
applicable  annual  average  standard  and 
credit  generation  status. 

(2)  Determine  whether  the  refinery 
applied  the  correct  annual  average 
sulfur  standard  and  whether  it  was 
eligible  to  generate  credits  and  report 
the  finding. 

(3l  If  the  annual  average  sulfur 
standard  is  incorrect  or  credit 
generation  was  inappropriate, 
recalculate  compliance  using  the 
appropriate  sulfur  standard  and  using 
appropriate  credits  and  report  as  a 
finding. 

(b)  EPA  reports.  (1)  Obtain  and  read 
a  copy  of  the  refinery’s  or  importer’s 
annual  sulfur  reports  filed  with  EPA  for 
the  year. 

(2)  Agree  the  yearly  volume  of 
gasoline  reported  to  EPA  in  the  sulfur 
reports  with  the  inventory 
reconciliation  analysis  under  the  attest 
engagement  provisions  of  §80.128. 

(3)  Calculate  the  annual  average  sulfur 
level  for  all  gasoline  and  agree  that 
value  with  the  value  reported  to  EPA. 

(4)  Obtain  and  read  a  copy  of  the 
refinery’s  or  importer’s  sulfur  credit 
report. 

(5)  Agree  the  information  in  the 
refinery’s  or  importer’s  batch  reports 
filed  with  EPA  under  §§  80.75  and 
80.105,  and  any  laboratory  test  results, 
with  the  information  contained  in  the 
annual  sulfur  report  required  under 
§80.1652. 

(c)  Credit  generation  before  201 7.  In 
the  case  of  a  refinery  that  generates 
credits  during  2014  through  2016; 

(1)  Obtain  a  written  representation 
from  the  company  representative  stating 
the  refinery  produces  gasoline  from 
crude  oil. 

(2)  Obtain  the-annual  average  sulfur 
level  from  paragraph  (b)(3)  of  this 
section. 

(3)  Compute  and  report  as  a  finding 
the  total  number  of  sulfur  credits 
generated,  and  agree  this  value  with  the 
value  reported  to  EPA. 


(d)  Credit  generation  in  2017  and 
thereafter.  The  following  procedures 
shall  be  completed  for  a  refinery  or 
importer  that  generates  credits  in  2017 
and  thereafter: 

(1)  Obtain  the  annual  average  sulfur 
level  for  gasoline  from  paragraph  (b)(3) 
of  this  section. 

(2)  If  the  sulfur  value  under  paragraph 
(d)(1)  of  this  section  is  less  than  10  ppm, 
compute  and  report  as  a  finding  the 
difference  between  the  sulfur  level 
under  paragraph  (d)(1)  of  this  section 
and  10  ppm. 

(3)  Compute  and  report  as  a  finding 
the  total  number  of  sulfur  credits 
generated,  and  agree  this  number  with 
the  number  reported  to  EPA. 

(e)  Credit  purchases  and  sales.  The 
following  attest  procedures  shall  be 
completed  for  a  refinery  or  importer  that 
is  a  transferor  or  transferee  of  credits 
during  an  averaging  period: 

(1)  Obtain  contracts  or  other 
documents  for  all  credits  transferred  to 
another  refinery  or  importer  during  the 
year  being  reviewed;  compute  and 
report  as  a  finding  the  number  and  year 
of  creation  of  credits  represented  in 
these  documents  as  being  transferred 
away;  and  agree  with  the  report  to  EPA. 

(2)  Obtain  contracts  or  other 
documents  for  all  credits  received 
during  the  year  being  reviewed; 
compute  and  report  as  a  finding  the 
number  and  year  of  creation  of  credits 
represented  in  these  documents  as  being 
received;  and  agree  with  the  report  to 
EPA. 

(f)  Credit  expiration.  A  refinery  or 
importer  that  possesses  credits  during 
an  averaging  period  must  obtain  a  list  of 
all  credits  in  the  refiner’s  or  importer’s 
possession  at  any  time  during  the  year 
being  reviewed,  identified  by  the  year  of 
creation  of  the  credits. 

(g)  Credit  reconciliation.  The 
following  attest  procedures  shall  be 
completed  each  year  credits  were  in  the 
refiner’s  or  importer’s  possession  at  any 
time  during  the  year: 

(1)  Obtain  the  credits  remaining  or  the 
credit  deficit  from  the  previous  year 
from  the  refiner’s  or  importer’s  report  to 
EPA  for  the  previous  year. 

(2)  Compute  and  report  as  a  finding 
the  net  credits  remaining  at  the 
conclusion  of  the  year  being  reviewed 
by  totaling: 

(i)  Credits  remaining  from  the 
previous  year;  plus 

(iij  Credits  generated  under  in  an 
averaging  period;  plus 

(iii)  Credits  purchased;  minus 

(iv)  Credits  sold;  minus 

(v)  Credits  used;  minus 

(vi)  Credits  expiring;  minus 

(vii)  Credit  deficit  from  the  previous 
year. 


(3)  Agree  the  credits  remaining  or  the 
credit  deficit  at  the  conclusion  of  the 
vear  being  reviewed  with  the  report  to 
EPA. 

(4)  If  the  refinery  or  importer  had  a 
credit  deficit  for  both  the  previous  year 
and  the  year  being  reviewed,  report  this 
fact  as  a  finding. 

§§80.1668-80.1674  [Reserved] 

§80.1675  Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  this  section, 
the  Environmental  Protection  Agency 
(EPA)  must  publish  notice  of  change  in 
the  Federal  Register  and  the  material 
must  be  available  to  the  public.  All' 
approved  material  is  available  for 
inspection  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030  or 
go  to:  http://wivw/archives.gov/ 
federal  register/ 

code  of jfederal  regulations/ 
ibrJocations.html.  This  material  is  also 
available  for  inspection  at  the  EPA 
Docket  Center,  Docket  No.  EPA-HQ- 
OAR-2005-0161,  EPA/DC,  EPA  West, 
Room  3334, 1301  Constitution  Ave. 

NW.,  Washington,  DC.  The  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742.  Also,  this  material  is  available 
from  the  source  listed  in  paragraph  (b) 
of  this  section. 

(b)  ASTM  International,  100  Barr 
Harbor  Drive,  P.O.  Box  C-700,  West 
Conshohocken,  Pennsylvania  19428 
(1-800-262-1373,  vn nv. astm. org) . 

(1)  ASTM  D  4814-11  (“ASTM  D 
4814”),  Standard  Specification  for 
Automotive  Spark-Ignition  Engine  Fuel, 
Approved  2011;  IBR  approved  for 
§80.177. 

(2)  ASTM  D  4057-95  (“ASTM  D 
4507”),  Approved  1995;  IBR  approved 
for  §80.1630. 

(3)  ASTM  D  4177-95  (“ASTM  D 
4177”),  Approved  1995;  IBR  approved 
for  §80.1630. 

(4)  ASTM  D  5842-95  (“ASTM  D 
5842”),  Approved  1995;  IBR  approved 
for  §80.1630. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOBILE  SOURCES 

■  38.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — [Amended] 

■  39.  Section  85.510  is  amended  by 
revising  paragraph  (b)(9)  to  read  as 
follows; 
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§  85.51 0  Exemption  provisions  for  new 
and  relatively  new  vehicles/engines. 

*  ★  *  *  ★ 

(b)  *  *  * 

(9)  OBD  requirements,  (i)  The  OBD 
system  must  properly  detect  and 
identify,  malfunctions  in  all  monitored 
'emission-related  powertrain  systems  or 
components  including  any  new 
monitoring  capability  necessary  to 
identify  potential  emission  problems 
associated  with  the  new  fuel. 

(ii)  Conduct  all  OBD  testing  necessary 
to  demonstrate  compliance  with  40  CFR 
86.010-18  or  86.1806-05. 

(iii)  Submit  the  applicable  OBD 
reporting  requirements  set  forth  in  40 
CFR  part  86,  subparts  A  and  S,  and 
submit  the  following  statement  of 
compliance  if  the  OEM  vehicles/engines 
were  required  to  be  OBD-equipped: 

The  test  group/engine  family 
converted  to  an  alternative  fuel  has  fully 
functional  OBD  systems  and  therefore 
meets  the  OBD  requirements  specified 
in  40  CFR  part  86  when  operating  on  the 
alternative  fuel. 

***** 

■  40.  Section  85.515  is  amended  by 
revising  paragraph  (b)(9)(iii)  to  read  as 
follows: 

§85.515  Exemption  provisions  for 
intermediate  age  vehicles/engines. 
***** 

{b)  *  *  * 

(9)  *  *  * 

(iii)  In  addition  to  conducting  OBD 
testing  described  in  this  paragraph 
(b)(9),  you  must  submit  to  EPA  the 
following  statement  of  compliance  if  the 
OEM  vehicles/engines  were  required  to 
be  OBD-equipped: 

The  test  group/engine  family 
converted  to  an  alternative  fuel  has  fully 
functional  OBD  systems  and  therefore 
meets  the  OBD  requirements  specified 
in  40  CFR  part  86  when  operating  on  the 
alternative  fuel. 

***** 

■  41.  Section  85.520  is  amended  by 
revising  paragraph  (b)(4)(iii)  to  read  as 
follows: 

§85.520  Exemption  provisions  for  outside 
useful  life  vehicles/engines. 
***** 

(b)  *  *  * 

*  *  * 

(iii)  In  addition  to  conducting  OBD 
testing  described  in  this  paragraph 
(b)(4),  you  must  submit  to  EPA  the 
following  statement  of  compliance  if  the 
OEM  vehicles/engines  were  required  to 
be  OBD-equipped: 

The  test  group/engine  family 
converted  to  an  alternative  fuel  has  fully 
functional  OBD  systems  and  therefore 
meets  the  OBD  requirements  specified 


in  40  CFR  part  86  when  operating  on  the 
alternative  fuel. 

***** 

Subpart  P — [Amended] 

■  42.  Section  85.1515  is  revised  to  read 
as  follows: 

§  85.1 51 5  Emission  standards  and  test 
procedures  applicable  to  imported 
nonconforming  motor  vehicles  and  motor 
vehicle  engines. 

(a)  Notwithstanding  any  other 
requirements  of  this  subpart,  any  motor 
vehicle  or  motor  vehicle  engine 
conditionally  imported  pursuant  to 
§  85.1505  or  §  85.1509  and  required  to 
be  emission  tested  shall  be  tested  using 
the  FCT  at  40  CFR  part  86  applicable  to 
current  model  year  motor  vehicles  and 
motor  vehicle  engines  at  the  time  of 
testing  or  reduced  testing  requirements 
as  follows: 

(1)  ICIs  are  eligible  for  reduced  testing 
under  this  paragraph  (a)  subject  to  the 
following  conditions: 

(1)  The  OEM  must  have  a  valid 
certificate  of  conformity  covering  the 
vehicle. 

(ii)  The  vehicle  must  be  in  its  original 
configuration  as  certified  by  the  OEM. 
This  applies  for  all  emission-related 
components,  including  the  electronic 
control  module,  engine  calibrations,  and 
all  evaporative/refueling  control 
hardware.  It  also  applies  for  OBD 
software  and  hardware,  including  all 
sensors  and  actuators. 

(iii)  The  vehicle  modified  as 
described  in  paragraph  (a)(l)(ii)  of  this 
section  must  fully  comply  with  all 
applicable  emission  standards  and 
requirements. 

(iv)  Vehicles  must  have  the  proper 
OBD  systems  installed  and  operating. 
When  faults  are  present,  the  ICI  must 
test  and  verify  the  system’s  ability  to 
find  the  faults  (such  as  disconnected 
components),  set  codes,  and  illuminate 
the  light,  and  set  readiness  codes  as 
appropriate  for  each  vehicle.  When  no 
fault  is  present,  the  ICI  must  verify  that 
after  sufficient  prep  driving  (typically 
one  FTP  test  cycle),  all  OBD  readiness 
codes  are  set  and  the  OBD  system  does 
not  indicate  a  malfunction  (i.e.,  no 
codes  set  and  no  light  illuminated). 

(v)  The  ICI  may  not  modify  more  than 
300  vehicles  in  any  given  model  year 
using  reduced  testing  provisions  in  this 
paragraph  (a). 

(vi)  The  ICI  must  state  in  the 
application  for  certification  that  it  will 
meet  all  the  conditions  in  this  paragraph 
(a)(1). 

(2)  The  following  provisions  allow  for 
ICIs  to  certify  vehicles  with  reduced 
testing: 


(i)  In  addition  to  the  test  waivers 
specified  in  40  CFR  86.1829,  you  may 
provide  a  statement  in  the  application 
for  certification,  supported  by 
engineering  analysis,  that  vehicles 
comply  with  any  of  the  following 
standards  that  apply  instead  of 
submitting  test  data: 

(A)  Cold  temperature  CO  and  NMHC 
emission  standards  specified  in  40  CFR 
86.1811. 

(B)  SFTP  emission  standards  specified 
in  40  CFR  86.1811  and  86.1816  for  all 
pollutants. 

(C)  For  anything  other  than  diesel- 
fueled  vehicles,  PM  emission  standards 
specified  in  40  CFR  86.1811  and 
86.1816. 

(D)  Any  running  loss,  refueling, 
spitback,  bleed  emissions,  and  leak 
standards  specified  in  40  CFR  part  86, 
subparts  A  and  S. 

(ii)  You  must  perform  testing  and 
submit  test  data  as  follows  to 
demonstrate  compliance  with  emission 
standards: 

(A)  Exhaust  and  fuel  economy  tests. 
You  must  measure  emissions  over  the 
FTP  driving  cycle  and  the  highway  fuel 
economy  driving  cycle  as  specified  in 
40  CFR  600.109  to  meet  the  fuel 
economy  requirements  in  40  CFR  part 
600  and  demonstrate  compliance  with 
the  exhaust  emission  standards  in  40 
CFR  part  86  (other  than  PM).  Measure 
exhaust  emissions  and  fuel  economy 
with  the  same  test  procedures  used  by 
the  original  manufacturer  to  test  the 
vehicle  for  certification.  However,  you 
must  use  an  electric  dynamometer 
meeting  the  requirements  of  §  86.108  or 
40  CFR  part  1066,  subpart  B,  unless  we 
approve  a  different  dynamometer  based 
on  excessive  compliance  costs.  If  you 
certify  based  on  testing  with  a  different 
dynamometer,  you  must  state  in  the 
application  for  certification  that  all 
vehicles  in  the  emission  family  will 
comply  with  emission  standards  if 
tested  on  an  electric  dynamometer. 

(B)  Evaporative  emission  test.  You 
may  measure  evaporative  emissions  as 
specified  in  this  paragraph  (a)(2)(ii)(B) 
to  demonstrate  compliance  with  the 
evaporative  emission  standards  in  40 
CFR  part  86  instead  of  the  otherwise 
specified  procedures.  Use  measurement 
equipment  for  evaporative 
measurements  specified  in  40  CFR  part 
86,  subpart  B,  except  that  the 
evaporative  emission  enclosure  does  not 
need  to  accommodate  varying  ambient 
temperatures.  The  evaporative 
measurement  procedure  is  integral  to 
the  procedure  for  measuring  exhaust 
emissions  over  the  FTP  driving  cycle  as 
described  in  paragraph  (a)(ii)(2)(A)  of 
this  section.  Perform  canister 
preconditioning  using  the  same 
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procedure  used  by  the  original 
manufacturer  to  certify  the  vehicle; 
perform  this  canister  loading  before  the 
initial  preconditioning  drive.  Perform  a 
diurnal  emission  test  at  the  end  of  the 
stabilization  period  before  the  exhaust 
emission  test  by  heating  the  fuel  from  60 
to  84  °F,  either  by  exposing  the  vehicle 
to  increasing  ambient  temperatures  or 
by  applying  heat  directly  to  the  fuel 
tank.  Measure  hot  soak  emis.sions  as 
described  in  40  CFR  86.138-96(k).  We 
may  approve  alternative  measurement 
procedures  that  are  equivalent  to  or 
more  stringent  than  the  specified 
procedures  if  the  specified  procedures 
are  impractical  for  particular  vehicle 
models  or  measurement  facilities.  The 
sum  of  the  measured  diurnal  and  hot 
soak  values  must  meet  the  appropriate 
emission  standard  as  specified  in  this 
section. 

(b)  The  emission  standards  applicable 
to  nonconforming  light-duty  vehicles 
and  light-duty  trucks  imported  pursuant 
to  this  subpart  are  outlined  in  tables  1 
and  2  of  this  section,  respectively.  The 
useful  life  as  specified  in  tables  1  and 

2  of  this  section  is  applicable  to 
imported  light-duty  vehicles  and  light- 
duty  trucks,  respectively. 

(c) (1)  Nonconforming  motor  vehicles 
or  motor  vehicle  engines  of  1994  OP 
year  and  later  conditionally  imported 
pursuant  to  §  85.1505  or  §  85.1509  shall 
meet  all  of  the  emission  standards 
specified  in  40  CFR  part  86  for  the  OP 
year  of  the  vehicle  or  motor  vehicle 
engine.  The  useful  life  specified  in  40 
CFR  part  86  for  the  OP  year  of  the  motor 
vehicle  or  motor  vehicle  engine  is 
applicable  where  useful  life  is  not 
designated  in  this  subpart. 

(2)(i)  Nonconforming  light-duty 
vehicles  and  light  light-duty  trucks 
(LDV/LLDTs)  originally  manufactured 
in  OP  years  2004,  2005  or  2006  must 
meet  the  FTP  exhaust  emission 
standards  of  bin  9  in  Tables  S04-1  and 
S04-2  in  40  CFR  86.1811-04  and  the 
evaporative  emission  standards  for 
light-duty  vehicles  and  light  light-duty 
trucks  specified  in  40  CFR  86.1811- 
01(e)(5). 

(ii)  Nonconforming  LDT3s  and  LDT4s 
(HLDTs)  and  medium-duty  passenger 
vehicles. (MDPVs)  originally 
manufactured  in  OP  years  2004  through 
2006  must  meet  the  FTP  exhaust 
emission  standards  of  bin  10  in  Tables 
S04-1  and  S04-2  in  40  CFR  86.1811-04 
and  the  applicable  evaporative  emission 
standards  specified  in  40  CFR  86.1811- 
04(e)(5).  For  2004  OP  year  HLDTs  and 
MDPVs  where  modifications  commence 
on  the  first  vehicle  of  a  test  group  before 
December  21,  2003,  this  requirement 
does  not  apply  to  the  2004  OP  year.  ICIs 
opting  to  bring  all  of  their  2004  OP  year 


HLDTs  and  MDPVs  into  compliance 
with  the  exhaust  emission  standards  of 
bin  10  in  Tables  S04-1  and  S04-2  in  40 
CFR  86.1811-04,  may  use  the  optional 
higher  NMOC  values  for  their  2004- 

2006  OP  year  LDT2s  and  2004-2008 
LDT4S. 

(iii)  Nonconforming  LDT3s  and 
LDT4S  (HLDTs)  and  medium-duty 
passenger  vehicles  (MDPVs)  originally 
manufactured  in  OP  years  2007  and 

2008  must  meet  the  FTP  exhaust 
emission  standards  of  bin  8  in  Tables 
S04-1  and  S04-2  in  40  CFR  86.1811-04 
and  the  applicable  evaporative 
standards  specified  in  40  CFR  86.1811- 
04(e)(5). 

(iv)  Nonconforming  LDV/LLDTs 
originally  manufactured  in  OP  years 

2007  through  2021  and  nonconforming 
HLDTs  and  MDPVs  originally 
manufactured  in  OP  year  2009  through 
2021  must  meet  the  FTP  exhaust 
emission  standards  of  bin  5  in  Tables 
S04-1  and  S04-2  in  40  CFR  86.1811-04, 
and  the  evaporative  standards  specified 
in  40  CFR  86.1811-04(e)(l)  through  (4). 

(v)  ICIs  are  exempt  from  the  Tier  2 
and  the  interim  non-Tier2  phase-in 
intermediate  percentage  requirements 
for  exhaust,  evaporative,  and  refueling 
emissions  described  in  40  CFR  86.1811- 
04. 

(vi)  In  cases  where  multiple  standards 
exist  in  a  giyen  model  year  in  40  CFR 
part  86  due  to  phase-in  requirements  of 
new  standards,  the  applicable  standards 
for  motor  vehicle  engines  required  to  be 
certified  to  engine-based  standards  are 
the  least  stringent  standards  applicable 
to  the  engine  type  for  the  OP  year. 

(vii)  Nonconforming  LDV/LLDTs 
originally  manufactured  in  OP  years 

2009  through  2021  must  meet  the 
evaporative  emission  standards  in  Table 
S09-1  in  40  CFR  86.181  l-09(e). 
However,  LDV/LLDTs  originally 
manufactured  in  OP  years  2009  and 

2010  and  imported  by  ICIs  who  qualify 
as  small  volume  manufacturers  as 
defined  in  40  CFR  86.1838-01  are 
exempt  from  the  LDV/LLDT  evaporative 
emission  standards  in  Table  S09-1  in  40 
CFR  86.1811-09(e),  but  must  comply 
with  the  Tier  2  evaporative  emission 
standards  in  Table  S04-3  in  40  CFR 
86.181  l-04(e). 

(viii)  Nonconforming  HLDTs  and 
MDPVs  originally  manufactured  in  OP 
years  2010  through  2021  must  meet  the 
evaporative  emission  standards  in  Table 
S09-1  in  40  CFR  86.1811-09(e). 
However,  HLDTs  and  MDPVs  originally 
manufactured  in  OP  years  2010  and 

2011  and  imported  by  ICIs,  who  qualify 
as  small  volume  manufacturers  as 
defined  in  40  CFR  86.1838-01,  are 
exempt  from  the  HLDTs  and  MDPVs 
evaporative  emission  standards  in  Table 


S09-1  in  40  CFR  86.1811-09(e),  but 
must  comply  with  the  Tier  2 
evaporative  emission  standards  in  Table 
S04-3  in  40  CFR  86.181  l-04(e). 

(ix)  Nonconforming  LDVs,  LDTs, 
MDPVs,  and  complete  beavy-duty 
vehicles  at  or  below  14,000  pounds 
GVWR  originally  manufactured  in  OP 
years  2022  and  later  must  meet  the  Tier 
3  exhaust  and  evaporative  emission 
standards  in  40  CFR  86.1811  through 
86.1816. 

(3) (i)  As  an  option  to  the  requirements 
of  paragraph  (c)(2)  of  this  section, 
independent  commercial  importers  may 
elect  to  meet  lower  bins  in  Tables  S04- 
1  and  S04-2  of  40  CFR  86.1811-04  than 
specified  in  paragraph  (c)(2)  of  this 
section  and  bank  or  sell  NOx  credits  as 
permitted  in  40  CFR  86.1860-04  and  40 
CFR  86.1861-04.  An  ICI  may  not  meet 
higher  bins  in  Tables  S04-1  and  S04-2 
of  40  CFR  86.1811-04  than  specified  in 
paragraph  (c)(2)  of  this  section  unless  it 
demonstrates  to  the  Administrator  at  the 
time  of  certification  that  it  has  obtained 
appropriate  and  sufficient  NOx  credits 
from  another  manufacturer,  or  has 
generated  them  in  a  previous  model 
year  or  in  the  current  model  year  and 
not  transferred  them  to  another 
manufacturer  or  used  them  to  address 
other  vehicles  as  permitted  in  40  CFR 
86.1860-04  and  40  CFR  86.1861-04. 

(ii)  W'here  an  ICI  desires  to  obtain  a 
certificate  of  conformity  using  a  bin 
higher  than  specified  in  paragraph  (c)(2) 
of  this  section,  but  does  not  have 
sufficient  credits  to  cover  vehicles 
produced  under  such  certificate,  the 
Administrator  may  issue  such  certificate 
if  the  ICI  has  also  obtained  a  certificate 
of  conformity  for  vehicles  certified 
using  a  bin  lower  than  that  required 
under  paragraph  (c)(2)  of  this  section. 
The  ICI  may  then  produce  vehicles  to 
the  higher  bin  only  to  the  extent  that  it 
has  generated  sufficient  credits  from 
vehicles  certified  to  the  lower  bin 
during  the  same  model  year. 

(4)  [Reserved] 

(5)  Except  for  the  situation  where  an 
ICI  desires  to  bank,  sell  or  use  NOx 
credits  as  de.scribed  in  paragraph  (c)(3) 
of  this  section,  the  requirements  of  40 
CFR  86.1811-04  related  to  fleet  average 
NOx  standards  and  requirements  to 
comply  with  such  standards  do  not 
apply  to  vehicles  modified  under  this 
subpart. 

(6)  ICIs  using  bins  higher  than  those 
specified  in  paragraph  (c)(2)  of  this 
section  must  monitor  their  production 
so  that  they  do  not  produce  more 
vehicles  certified  to  the  standards  of 
such  bins  than  their  available  credits 
can  cover.  ICIs  must  not  have  a  credit 
deficit  at  the  end  of  a  model  year  and 
are  not  permitted  to  use  the  deficit 
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carryforward  provisions  provided  in  40 
CFR86.1860-04(e). 

(7)  The  Administrator  may  condition 
the  certificates  of  conformity  issued  to 
ICIs  as  necessary  to  ensure  that  vehicles 
subject  to  paragraph  (c)  of  this  section 
comply  with  the  appropriate  average 
NOx  standard  for  each  model  year. 

(8) (i)  Nonconforming  LDV/LLDTs 
originally  manufactured  in  OP  years 
2010  and  later  must  meet  the  cold 
temperature  NHMC  emission  standards 
in  Table'SlO-1  in  40  CFR  86.1811- 
10(g). 

(ii)  Nonconforming  HLDTs  and 
MDPVs  originally  manufactured  in  OP 
years  2012  and  later  must  meet  the  cold 
temperature  NHMC  emission  standards 
in  Table  SlO-1  in  40  CFR  86.1811- 
10(g). 

(iii)  ICIs,  which  qualify  as  small 
volume  manufacturers,  are  exempt  from 
the  cold  temperature  NMHC  phase-in 
intermediate  percentage  requirements 
described  in  40  CFR  86.181  l-10(g)(3). 
See  40  CFR  86.1811-04(k)(5)(vi)  and 
(vii). 

(iv)  As  an  alternative  to  the 
requirements  of  paragraphs  (c)(8)(i)  and 
(ii)  of  this  section,  ICIs  may  elect  to 
meet  a  cold  temperature  NMHC  family 
emission  level  below  the  cold 
temperature  NMHC  fleet  average 
standards  specified  in  Table  SlO-1  of  40 


CFR  86.1811-10  and  bank  or  sell  credits 
as  permitted  in  40  CFR  86.1864-10.  An 
ICI  may  not  meet  a  higher  cold 
temperature  NMHC  family  emission 
level  than  the  fleet  average  standards  in 
Table  SlO-1  of  40  CFR  86.1811-10  as 
specified  in  paragraphs  (c)(8)(i)  and  (ii) 
of  this  section,  unless  it  demonstrates  to 
the  Administrator  at  the  time  of 
certification  that  it  has  obtained 
appropriate  and  sufficient  NMHC 
credits  from  another  manufacturer,  or 
has  generated  them  in  a  previous  model 
year  or  in  the  current  model  year  and 
not  traded  them  to  another 
manufacturer  or  used  them  to  address 
other  vehicles  as  permitted  in  40  CFR 
86.1864-10. 

(v)  Where  an  ICI  desires  to  obtain  a 
certificate  of  conformity  using  a  higher 
cold  temperature  NMHC  family 
emission  level  than  specified  in 
paragraphs  (c)(8)(i)  and  (ii)  of  this 
section,  but  does  not  have  sufficient 
credits  to  cover  vehicles  imported  under 
such  certificate,  the  Administrator  may 
issue  such  certificate  if  the  ICI  has  also 
obtained  a  certificate  of  conformity  for 
vehicles  certified  using  a  cold 
temperature  NMHC  family  emission 
level  lower  than  that  required  under 
paragraphs  (c)(8)(i)  and  (ii)  of  this 
section.  The  ICI  may  then  import 


vehicles  to  the  higher  cold  temperature 
NMHC  family  emission  level  only  to  the 
extent  that  it  has  generated  sufficient 
credits  from  vehicles  certified  to  a 
family  emission  level  lower  than  the 
cold  temperature  NMHC  fleet  average 
standard  during  the  same  model  year. 

(vi)  ICIs  using  cold  temperature 
NMHC  family  emission  levels  higher 
than  the  cold  temperature  NMHC  fleet 
average  standards  specified  in 
paragraphs  (c)(8)(i)  and  (ii)  of  this 
section  must  monitor  their  imports  so 
that  they  do  not  import  more  vehicles 
certified  to  such  family  emission  levels 
than  their  available  credits  can  cover. 
ICIs  must  not  have  a  credit  deficit  at  the 
end  of  a  model  year  and  are  not 
permitted  to  use  the  deficit  carryforward 
provisions  provided  in  40  CFR  86.1864- 
10. 

(vii)  The  Administrator  may  condition 
the  certificates  of  conformity  issued  to 
ICIs  as  necessary  to  ensure  that  vehicles 
subject  to  this  paragraph  (c)(8)  comply 
with  the  applicable  cold  temperature 
NMHC  fleet  average  standard  for  each 
model  year. 

(d)  Except  as  provided  in  paragraph 
(c)  of  this  section.  Id’s  must  not 
participate  in  emission-related  programs 
for  emissions  averaging,  banking  and 
trading,  or  nonconformance  penalties. 


Table  1  to  §85.1515— Emission  Standards  Applicable  to  Imported  Light-Duty  Motor  Vehicles  '2  3 


OP  Year 


Hydrocarbon 


Carbon 

monoxide 


Oxides  of  Diesel 

nitrogen  particulate 


Evaporative  Useful  life 
hydrocarbon  (years/miles) 


1968-76  . 

1977-79  . 

1980  . 

1981  . 

1982-86  . 

1987-93  . 

1994  and  later 


1 .5  gpm 
1  .S'  gpm 
0.41  gpm 
0.41  gpm 
0.41  gpm 
0.41  gpm 
('*)  . 


15  gpm 
15  gpm 
7.0  gpm 
3.4  gpm 
3.4  gpm 
3.4  gpm 

n . 


3.1  gpm 
2.0  gpm 

2.0  gpm 

1.0  gpm 
1 .0  gpm 
1 .0  gpm 

n . 


0.60  gpm 

0.20  gpm 

n . 


6.0  g/test 
6.0  g/test 
6.0  g/test 
2.0  g/test 
2.0  g/test 
2.0  g/test 
(^) . 


5/50,000 

5/50,000 

5/50,000 

5/50,000 

5/50,000 

5/50,000 

(^) 


’  Diesel  particulate  standards. apply  only  to  diesel  fueled  light-duty  vehicles.  Evaporative  hydrocarbon  standards  apply  only  to  non-diesel  fueled 
light-duty  vehicles.  For  alternative  fueled  light-duty  vehicles,  the  evaporative  hydrocarbon  standard  is  interpreted  as  organic  material  hydrocarbon 
equivalent  grams  carbon  per  test,  as  applicable. 

2  No  crankcase  emissions  shall  be  discharged  into  the  ambient  atmosphere  from  any  non-diesel  fueled  light-duty  vehicle. 

3  All  light-duty  vehicles  shall  meet  the  applicable  emission  standards  at  both  low  and  high-altitudes  according  to  the  procedures  specified  in  40 
CFR  part  86  for  current  model  year  motor  vehicles  at  the  time  of  testing. 

■♦Specified  in  40  CFR  part  86  for  the  OP  year  of  the  vehicle,  as  described  in  paragraph  (c)  of  this  section. 


Table  2  to  §85.1515— Emission  Standards  Applicable  to  Imported  Light-Duty  Trucks  12345 


OP  year 

_ 

Hydrocarbon 

Carbon  monoxide 

Oxides  of  nitrogen 

Diesel  particulate 

Evaporative  hy¬ 
drocarbon 

Useful  life  (years/ 
miles) 

1968-78  . 

2.0  gpm 

20  gpm 

3.1  gpm 

6.0  g/test 

5/50,000 

1979-80  . 

1 .7  gpm 

18  gpm 

2.3  gpm 

6.0  g/test 

5/50,000 

1981  . 

1.7  gpm 

18  gpm 

2.3  gpm 

2.0  g/test 

5/50,000 

1982-83  . ; . 

1.7  gpm  (2.0) 

1 8  gpm  (26) 

2.3  gpm  (2.3) 

0.60  gpm  (0.60) 

2.0  g/test  (2.6) 

5/50,000  . 

1984  . 

0.80  gpm  (1 .0) 

10  gpm  (14) 

2.3  gpm  (2.3) 

0.60  gpm  (0.60) 

2.0  g/test  (2.6) 

5/50,000 

1985-86  . 

0.80  gpm  (1.0) 

10  gpm  (14) 

2.3  gpm  (2.3) 

0.60  gpm  (0.60) 

2.0  g/test  (2.6) 

11/120,000 

1087 . 

0.80  gpm  (1.0) 

10  gpm  (14) 

2.3  gpm  (2.3) 

0.26  gpm  (0.26) 

2.0  g/test  (2.6) 

11/120,000 

1988-89  . 

0.80  gpm  (1 .0) 

10  gpm  (14) 

1 .2  gpm6  (1 .2) 

0.26  gpm7  (2.0) 

2.0  g/test  (2.6) 

11/120,000 

0.80  gpm  (1.0) 

10  gpm  (14) 

1.7  gpm6  (1.7) 

0.45  gpm^  (0.26) 

2.0  g/test  (2.6) 

11/120,000 

0.80  gpm  (1.0) 

10  gpm  04) 

2.3  gpm6  (2.3) 

0.45  gpm^  (0.26) 

2.0  g/test  (2.6) 

11/120,000 

1990-93  . 

0.80  gpm  (1 .0) 

10  gpm  (14) 

1 .2  gpm®  (1 .2) 

0.26  gpm7  (0.26) 

2.0  g/test  (2.6) 

11/120,000  . 

0.80  gpm  (1.0) 

10  gpm  (14) 

1.7  gpms  (1.7) 

0.45  gpm7  (0.26) 

2.0  g/test  (2.6) 

11/120,000 
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Table  2  to  §85.1515— Emission  Standards  Applicable  to  Imported  Light-Duty  Trucks  '  2  34  5_Continued 


OP  year  ! 

Hydrocarbon 

1 

Carbon  monoxide  | 

j 

Oxides  of  nitrogen 

Diesel  particulate  ; 

Evaporative  hy¬ 
drocarbon 

Useful  life  (years/ 
miles) 

1 994  and  later  . 

i'’>  _ 1 

_ 

(®) 

1  (") 

(^) 

1  (") 

1  Diesel  particulate  standards  apply  only  to  diesel  fueled  light-duty  trucks.  Evaporative  hydrocarbon  standards  apply  only  to  non-diesel  fueled 
light-duty  trucks.  For  alternative  fueled  light-duty  trucks,  the  evaporative  hydrocarbon  standard  is  interpreted  as  organic  material  hydrocarbon 
equivalent  grams  carbon  per  test,  as  applicable. 

2  No  crankcase  emissions  shall  be  discharged  into  the  ambient  atmosphere  from  any  non-diesel  fueled  light-duty  truck. 

3  A  carbon  monoxide  standard  of  0.50%  of  exhaust  flow  at  curb  idle  is  applicable  to  all  1984  and  later  model  year  light-duty  trucks  sold  to,  or 
owned  by,  an  importer  for  principal  use  at  other  than  a  designated  high-altitude  location.  This  requirement  is  effective  for  light-duty  trucks  sold  to, 
or  owned  by  an  importer  for  principal  use  at  a  designated  high-altitude  location  beginning  with  the  1988  model  year. 

'♦All  1982  OP  year  and  later  light-duty  trucks  sold  to,  or  owned  by,  an  importer  for  principal  use  at  a  designated  high-altitude  location  shall 
meet  high-altitude  emission  standards  according  to  the  requirements  specified  in  40  CFR  part  86  for  current  model  year  light-duty  trucks  at  the 
time  of  testing. 

5  Standards  in  parentheses  apply  to  motor  vehicles  sold  to,  or  owned  by,  an  importer  for  principal  use  at  a  designated  high-altitude  location. 
These  standards  must  be  met  at  high-a.ltitude  according  to  the  procedures  specified  in  40  CFR  part  86  for  current  model  year  motor  vehicles  at 
the  time  of  testing. 

®The  oxides  of  nitrogen  standard  of  1.2  gpm  applies  to  light-duty  trucks  at  or  below  3,750  pounds  loaded  vehicle  weight  and  at  or  below  6,000 
pounds  GVWR.  The  1.7  gpm  standard  applies  to  light-duty  trucks  above  3,750  pound  loaded  vehicle  weight  and  at  or  below  6,000  pounds 
GVWR;  the  2.3  gpm  standard  applies  to  light-duty  trucks  above  6,000  pounds  GVWR. 

^The  diesel  particulate  standard  of  0.26  gpm  applies  to  light-duty  trucks  at  or  below  3,750  pounds  loaded  vehicle  weight;  the  0.45  gpm  stand¬ 
ard  applies  to  light-duty  trucks  above  3,750  pounds  loaded  vehicle  weight. 

®The  NOx  standard  of  1.2  gpm  applies  to  light-duty  trucks  at  or  below  3,750  pounds  loaded  vehicle  weight;  the  1.7  gpm  standard  applies  to 
light-duty  trucks  above  3,750  pounds  loaded  vehicle  weight. 

®  Specified  in  40  CFR  part  86  for  the  OP  year  of  the  vehicle,  as  described  in  paragraph  (c)  of  this  section. 


■  43.  Subpart  W,  is  revised  to  consist  of 
§§85.2201,  85.2207,  85.2222,  85.2223, 
and  85.2231,  to  read  as  follows: 

Subpart  W — Emission  Control  System 
Performance  Warranty  Short  Tests 

Sec. 

85.2201  Applicability. 

85.2207  Onboard  diagnostic  test  standards. 

85.2222  Onboard  diagnostic  test  • 
procedures. 

85.2223  Onboard  diagnostic  test  report. 
85.2231  Onboard  diagnostic  test  equipment 

requirements. 

Subpart  W — Emission  Control  System 
Performance  Warranty  Short  Tests 

§85.2201  Applicability. 

(a)  This  subpart  describes  the  test 
provisions  to  be  employed  in 
conjunction  with  the  Emissions 
Performance  Warranty  in  subpart  V  of 
this  part.  These  provisions  generally 
rely  on  a  vehicle’s  onboard  diagnostic 
system  (OBD)  to  indicate  whether  a 
vehicle  passes  or  fails  the  test. 

(b)  The  provisions  of  this  subpart  may 
be  used  to  establish  warranty  eligibility 
for  light-duty  vehicles,  light-duty  trucks, 
and  medium-duty  passenger  vehicles 
when  tested  during  the  useful  life  as 
prescribed  in  subpart  V  of  this  part. 

§  85.2207  Onboard  diagnostic  test 
standards. 

(a)  A  vehicle  shall  fail  the  OBD  test  if 
it  is  a  1996  or  newer  vehicle  and  the 
vehicle  connector  is  missing,  has  been 
tampered  with,  or  is  otherwise 
inoperable.- 

(b)  A  vehicle  shall  fail  the  OBD  test 
if  the  malfunction  indicator  light  (MIL) 
is  commanded  to  be  illuminated  and  it 
is  not  visually  illuminated  according  to 
visual  inspection. 


(c)  A  vehicle  shall  fail  the  OBD  test  if 
the  MIL  is  commanded  to  be 
illuminated  for  one  or  more  diagnostic 
trouble  codes  (DTCs),  as  described  in  40 
CFR  86.1806. 

§  85.2222  Onboard  diagnostic  test 
procedures. 

The  test  sequence  for  the  OBD 
inspection  shall  consist  of  the  following 
steps: 

(a)  The  OBD  inspection  shall  be 
conducted  with  the  key-on/engine 
running,  with  the  exception  of 
inspecting  for  MIL  illumination  as 
required  in  paragraph  (d)(4)  of  this 
section,  during  which  the  inspection 
shall  be  conducted  with  the  key-on/ 
engine  off. 

(b)  The  inspector  shall  locate  the 
vehicle  corinector  and  plug  the  test 
system  into  the  connector. 

(c)  The  test  system  shall  send  a  Mode 
$01,  PID  $01  request  in  accordance  with 
40  CFR  86.1806  to  determine  the  OBD 
evaluation  status.  The  test  system  shall 
determine  what  monitors  are  supported 
by  the  OBD  system,  and  perform  the 
readiness  evaluation  for  applicable 
monitors  in  accordance  with  the 
requirements  and  specifications  in  40 
CFR  86.1806. 

(1)  Coincident  with  the  beginning  of 
mandatory  testing,  repair,  and  retesting 
based  Upon  the  OBD  test,  if  the 
readiness  evaluation  indicates  that  any 
onboard  tests  are  not  complete,  the 
customer  shall  be  instructed  to  return 
after  the  vehicle  has  been  run  under 
conditions  that  allow  completion  of  all 
applicable  onboard  tests.  If  the 
readiness  evaluation  again  indicates  that 
any  onboard  te.st  is  not  complete,  the 
vehicle  shall  be  failed. 


(2)  An  exception  to  paragraph  (c)(1)  of 
this  section  is  allowed  for  MY  1996  to 
MY  2000  vehicles,  inclusive,  with  two 
or  fewer  unset  readiness  monitors,  and 
for  MY  2001  and  newer  vehicles  with 
no  more  than  one  unset  readiness 
monitor.  Vehicles  from  those  model 
years  which  would  otherwise  pass  the 
OBD  inspection,  but  for  the  unset 
readiness  code  in  question,  may  be 
issued  a  passing  certificate  without 
being  required  to  operate  the  vehicle  in 
such  a  way  as  to  activate  those 
particular  monitors.  Vehicles  from  those 
model  years  with  an  unset  readiness 
code  that  also  have  a  DTC  stored 
resulting  in  an  illuminated  MIL  must  be 
failed,  though  setting  the  unset 
readiness  flag  in  question  shall  not  be  a 
prerequisite  for  passing  the  retest. 

(d)  The  test  system  shall  evaluate  the 
MIL  status  bit  and  record  status 
information  in  the  vehicle  test  record. 

(1)  If  the  MIL  status  bit  indicates  that 
the  MIL  has  been  commanded  to  be 
illuminated,  the  test  system  shall  send 
a  Mode  $03  request  in  accordance  with 
40  CFR  86.1806  to  determine  the  stored 
DTCs.  The  system  shall  repeat  this  cycle 
until  the  number  of  codes  reported 
equals  the  number  expected  based  on 
the  Mode  $01  response.  All  DTCs 
resulting  in  MIL  illumination  shall  be 
recorded  in  the  vehicle  test  record  and 
the  vehicle  shall  fail  the  OBD 
inspection. 

(2)  If  the  MIL  bit  is  not  commanded 
to  be  illuminated  the  vehicle  shall  pass 
the  OBD  inspection,'  even  if  DTCs  are 
present. 

(3)  If  the  MIL  bit  is  commanded  to  be 
illuminated,  the  inspector  shall  visually 
inspect  the  MIL  to  determine  if  it  is 
illuminated.  If  the  MIL  is  commanded  to 
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be  illuminated  but  is  not,  the  vehicle 
shall  fail  the  OBD  inspection. 

(4)  If  the  MIL  does  not  illuminate  at 
all  when  the  vehicle  is  in  the  key-on/ 
engine-off  condition,  the  vehicle  shall 
fail  the  OBD  inspection,  even  if  no  DTCs 
are  present  and  the  MIL  has  not  been 
commanded  on. 

§  85.2223  Onboard  diagnostic  test  report. 

(a)  Motorists  whose  vehicles  fail  the 
OBD  test  described  in  §  85.2222  shall  be 
provided  with  the  OBD  test  results, 
including  the  codes  retrieved,  the  name 
of  the  component  or  system  associated 
with  each  fault  code,  the  status  of  the 
MIL  illumination  command,  and  the 
customer  alert  statement  as  stated  in 
paragraph  (h)  of  this  section. 

(b)  In  addition  to  any  codes  that  were 
retrieved,  the  test  report  shall  include 
the  following  language: 

Your  vehicle’s  computerized  self¬ 
diagnostic  system  (OBD)  registered  the 
faults  listed  below.  The  faults  are 
probably  an  indication  of  a  malfunction 
of  an  emission  component.  However, 
multiple  and/or  seemingly  unrelated 
faults  may  be  an  indication  of  an 
emission-related  problem  that  occurred 
previously,  but  upon  further  evaluation 
by  the  OBD  system  v/as  determined  to 
be  only  temporary.  Therefore,  proper 
diagnosis  by  a  qualified  technician  is 
required  to  positively  identify  the 
source  of  any  emission-related  problem. 

§  85.2231  Onboard  diagnostic  test 
equipment  requirements. 

(a)  The  tpst  system  interface  to  the 
vehicle  shall  include  a  plug  that 
conforms  to  the  requirements  and 
specifications  of  40  CFR  86.1806. 

(b)  The  test  system  shall  be  capable  of 
communicating  with  the  standard  data 
link  connector  of  vehicles  with  certified 
OBD  systems. 

(c)  The  test  system  shall  be  capable  of 
checking  for  OBD  monitors  and  the 
evaluation  status  of  supported  monitors 
(test  complete/test  not  complete)  in 
Mode  $01  PID  $01,  as  wellas  be  able  to 
request  the  DTCs,  consistent  with  the 
requirements  and  specifications  of  40 
CFR  86.1806. 

PART  86— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

■  44.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

■  45.  Section  86.1  is  amended  by 
revising  paragraphs  (d)  and  (g)(2)  to  read 
as  follows: 

§86.1  Reference  materials. 

★  *  ★  ★  * 


(d)  California  Air  Resources  Board, 
1001  I  Street,  Sacramento,  CA  95812, 
(916)  322-2884,  http://www.arb.ca.gov. 

(1)  California  Requirements 
Applicable  to  the  LEV  III  Program,  Title 
13,  §  1961.2  and  §  1976(b)l)(G)  of  the 
California  Code  of  Regulations, 
approved  on  March  22,  2012,  IBR 
approved  for  §86.1803-01. 

(2)  California  Regulatory 
Requirements  Applicable  to  the 
National  Low  Emission  Vehicle 
Program,  October  1996,  IBR  approved  ~ 
for  §§  86.113-04  and  86.612-97. 

(3)  California  Regulatory 
Requirements  known  as  On-board 
Diagnostics  II  (OBD-II),  Approved  on 
April  21,  2003,  Title  13,  California  Code 
of  Regulations,  Section  1968.2, 
Malfunction  and  Diagnostic  System 
Requirements  for  2004  and  Subsequent 
Model-Year  Passenger  Cars,  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles  and 
Engines  (OBD-II),  IBR  approved  for 
§86.1806-05. 

(4)  California  Regulatory 
Requirements  known  as  On-board 
Diagnostics  II  (OBD-II),  Approved  on 
November  9,  2007,  Title  13,  California 
Code  of  Regulations,  Section  1968.2, 
Malfunction  and  Diagnostic  System 
Requirements  for  2004  and  Subsequent 
Model-Year  Passenger  Cars,  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles  and 
Engines  (OBD-II),  IBR  approved  for 
§§86.007-17,  86.1806-05. 

(5)  California  Regulatory 
Requirements  known  as  On-board 
Diagnostics  II  (OBD-II),  Approved  on 
June  17,  2010,  Title  13,  California  Code 
of  Regulations,  Section  1968.2, 
Malfunction  and  Diagnostic  System 
Requirements  for  2004  and  Subsequent 
Model-Year  Passenger  Cars,  Light-Duty 
Trucks,  and  Medium-Duty  Vehicles  and 
Engines  (OBD-II),  IBR  approved  for 
§86.1806-17. 

***** 

(g)  *  *  * 

(2)  SAE  J1634,  Revised  October  2012, 
Battery  Electric  Vehicle  Energy 
Consumption  and  Range  Test 
Procedure,  IBR  approved  for  §  86.1811- 
04(n). 

***** 

Subpatl  A — [Amended] 

■  46.  Section  86.000-7  is  amended  as 
follows: 

■  a.  By  revising  the  introductory  text. 

■  b.  By  removing  and  reserving 
paragraph  (h)(1). 

■  c.  By  revising  paragraph  (h)(6). 

■  d.  By  removing  paragraph  (h)(7). 

§86.000-7  Maintenance  of  records; 
submittal  of  information;  right  of  entry. 

Section  86.000-7  includes  text  that 
specifies  requirements  that  differ  from 


§  86.091-7  or  §  86.094-7.  Where  a 
paragraph  in  §  86.091-7  or  §  86.094-7  is 
identical  and  applicable  to  §  86.000-7, 
this  may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  “[Reserved].  F'or  guidance  see 
§  86.091-7.”  or  “(Reserved).  For 
guidance  see  §  86.094-7.” 
***** 

■  (h)*  *  * 

■  (6)  EPA  may  void  ab  initio  a  certificate 
for  a  vehicle  certified  to  Tier  1 
certification  standards  or  to  the 
respective  evaporative  and/or  refueling 
test  procedure  and  accompanying 
evaporative  and/or  refueling  standards 
as  set  forth  or  otherwise  referenced  in 

§  86.098-10  for  which  the  manufacturer 
fails  to  retain  the  records  required  in 
this  section  or  to  provide  such 
information  to  the  Administrator  upon 
request. 

***** 

§§86.000-8,  86.000-9,  86.000-16 
[Removed] 

■  47.  Remove  §§  86.000-8,  86.000-9, 
and  86.000-16. 

§86.000-24  [Amended] 

■  48.  Section  86.000-24  is  amended  as 
follows: 

■  a.  By  removing  the  introductory  text. 

■  b.  By  removing  and  reserving 
paragraphs  (a),  (b)(1)  introductory  text, 
and  (b){l)(iii)  through  (f). 

■  c.  By  removing  and  reserving 
paragraphs  (g)(1)  and  (g)(2). 

■  d.  By  removing  paragraph  (h). 

§§86.000-26,  86.000-28,  86.001-9,  86.001- 
22  [Removed] 

■  49.  Remove  §§  86.000-26.  86.000-28, 
86.001-9,  and  86.001-22. 

■  50.  Section  86.001-23  is  amended  by 
revising  the  introductory  text  and 
adding  a  heading  to  paragraph  (c),  and 
removing  and  reserving  paragraphs 

(c)(1),  (f),  and  (g)  to  read  as  follows: 

§86.001-23  Required  data. 

Section  86.001-23  includes  text  that 
specifies  requirements  that  differ  from 
§  86.098-23.  Where  a  paragraph  in 
§  86.098-23  is  identical  and  applicable 
to  §  86.001-23,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §  86.098-23.” 
***** 

(c)  Emission  data — 
***** 

§§86.001-25,  86.001-26,  86.001-28,  86.001- 
30,  86.004-9  [Removed] 

■  51.  Remove  §§  86.001-25, 86.001-26, 
86.001-28,  86.001-30,  and  86.004-9. 

■  52.  Section  86.004-21  is  amended  as 

follows:  ■' 
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■  a.  By  revising  the  introductory  text. 

■  b.  By  removing  and  reserving 
paragraph  (b)(4)(i). 

■  c.  By  removing  paragraph  (b)(5)(v). 

■  d.  By  removing  and  reserving 
paragraphs  (k)  and  (1). 

§  86.004-21  Application  for  certification. 

Section  86.004-21  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-21.  Where  a  paragraph  in 
§  86.094-21  is  identical  and  applicable 
to  §  86.004-21,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §86.094-21.” 

★  ★  *  ★  ★ 

§86.004-25  [Amended] 

■  53.  Section  86.004-25  is  amended  by 
removing  and  reserving  paragraphs 
(bK4)(ii)  and  {b)(4)(iv). 

■  54.  Section  86.004-26  is  amended  as 
follows: 

■  a.  By  removing  the  introductory  text. 

■  b.  By  removing  and  reserving 
paragraphs  (a)  and  (b). 

■  c.  By  revising  paragraph  (d). 

§86.004-26  Mileage  and  service 
accumulation;  emission  measurements. 

•k  Ic  ic  it  -k 

(d)(1)  This  paragraph  (d)  applies  for 
heavy-duty  engines. 

(2) (i)  The  results  of  all  emission 
testing  shall  be  supplied  to  the 
Administrator.  The  manufacturer  shall 
furnish  to  the  Administrator 
explanation  for  voiding  any  test.  The 
Administrator  will  determine  if  voiding 
the  test  was  appropriate  based  upon  the 
explanation  given  by  the  manufacturer 
for  the  voided  test.  Tests  between  test 
points  may  be  conducted  as  required  by 
the  Administrator.  Data  from  all  tests 
(including  voided  tests)  may  be 
submitted  weekly  to  the  Administrator, 
but  shall  be  delivered  to  the 
Administrator  within  7  days  after 
completion  of  the  test.  In  addition,  all 
test  data  shall  be  compiled  and 
provided  to  the  Administrator  in 
accordance  with  §  86.007-23.  Where  the 
Administrator  conducts  a  test  on  a 
durability  data  vehicle  at  a  prescribed 
test  point,  the  results  of  that  test  will  be 
used  in  the  calculation  of  the 
deterioration  factor. 

(ii)  The  results  of  all  emission  tests 
shall  be  recorded  and  reported  to  the 
Administrator.  These  test  results  shall 
be  rounded  as  specified  in  40  CFR  part 
1065  to  the  number  of  decimal  places 
contained  in  the  applicable  emission 
standard  expressed  to  one  additional 
significant  figure. 

(3)  Whenever  a  manufacturer  intends 
to  operate  and  test  a  vehicle  (or  engine) 
that  may  be  used  for  emission  data,  the 


manufacturer  shall  retain  in  its  records 
all  information  concerning  all  emission 
tests  and  maintenance,  including 
vehicle  (or  engine)  alterations  to 
represent  other  vehicle  (or  engine) 
selections.  This  information  shall  be 
submitted,  including  the  vehicle  (or 
engine)  description  and  specification 
information  required  by  the 
Administrator,  to  the  Administrator 
following  the  emission  data  test. 

(4)  Emission  testing  of  any  type  with 
respect  to  any  certification  vehicle  or 
engine  other  than  that  specified  in  this 
subpart  is  not  allowed  except  as  such 
testing  may  be  specifically  authorized 
by  the  Administrator. 

§86.004-28  [Amended] 

■  55.  Section  86.004-28  is  amended  by 
removing  the  introductory  text  and  by 
removing  and  reserving  paragraphs  (a), 
(b),  (f),  and  (g). 

■  56.  Section  86.004-30  is  amended  as 
follows: 

■  a.  By  revising  the  introductory  text. 

■  b.  By  removing  and  reserving 
paragraphs  (a)(4),  (a)(5),  (a)(10)(i),  and 

(a)(ll)(i)  and  (a)(12)  through  (a)(16). 

■  c.  By  removing  paragraphs  (a)(19) 
through  (a)(21). 

■  d.  By  removing  and  reserving 
paragraphs  (b)(l)(i)  and  (b)(l)(ii). 

■  e.  By  removing  paragraph  (b)(l)(ii)(C) 
and  (b)(l)(ii)(D). 

■  f.  By  removing  and  reserving 
paragraph  (b)(4). 

§  86.004-30  Certification. 

Section  86.004-30  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-30.  Where  a  paragraph  in 
§  86.094-30  is  identical  and  applicable 
to  §  86.004-30,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §86.094-30.” 

it  it  it  it  it 

■  57.  Section  86.004-38  is  amended  by 
removing  the  introductory  text, 
removing  and  reserving  paragraph  (g), 
and  adding  paragraph  (i)  to  read  as 
follows: 

§86.004-38  Maintenance  instructions. 

*  *  *  *  *  . 

(i)  For  each  new  diesel-fueled  engine 
subject  to  the  standards  prescribed  in 
§  86.007-11,  as  applicable,  the 
manufacturer  shall  furnish  or  cause  to 
be  furnished  to  the  ultimate  purchaser 
a  statement  that  “This  engine  must  be 
operated  only  with  ultra  low-sulfur 
diesel  fuel  (meeting  EPA  specifications 
for  highway  diesel  fuel,  including  a  15 
ppm  sulfur  cap).” 

■  58.  Section  86.005-10  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  to  read  as  follows: 


§  86.005-1 0  Emission  standards  for  2005 
and  later  model  year  Ofto-cycle  heavy-duty 
engines  and  vehicles. 

Section  86.005-10  includes  text  that 
specifies  requirements  that  differ  from 
§  86.099-10.  Where  a  paragraph  in 
§  86.099—10  is  identical  and  applicable 
to  §  86.005-10,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserv'ed].  For 
guidance  see  §  86.099-10.” 

it  it  it  it  it 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1998  or  later  model  year 
Otto-cycle  heavy-duty  engine. 

it  it  it  it  it 

■  59.  Section  86.007-17  is  revised  to 
read  as  follows: 

§  86.007-1 7  On-board  diagnostics  for 
engines  used  in  applications  less  than  or 
equal  to  14,000  pounds  GVWR. 

Heavy-duty  engines  intended  to  be 
installed  in  heavy  duty  vehicles  at  or 
below  14,000  pounds  GVWR  that  are 
subject  to  standards  under  this  subpart 
must  meet  on-board  diagnostic 
requirements  as  specified  in  §  86.1806- 
17(a),  (c),  and  (d). 

§86.007-21  [Amended] 

■  60.  Section  86.007-21  is  amended  as 
follows: 

■  a.  By  removing  and  reserving 
paragraph  (b)(4)(i). 

■  b.  By  removing  paragraphs  (b)(9)  and 

(b)(10). 

■  c.  By  removing  and  reserving 
paragraphs  (k)  and  (1). 

■  61.  Section  86.007-23  is  amended  by 
removing  and  reserving  paragraphs 
(b)(2),  (f),  (g),  and  (1)  and  revising  the 
introductory  text  and  paragraph  (c)  to 
read  as  follows: 

§86.007-23  Required  data. 

Section  86.007-23  includes  text  that 
specifies  requirements  that  differ  from 
§  86.098-23  or  §  86.001-23.  Where  a 
paragraph  in  §  86.098-23  or  §  86.001-23 
is  identical  and  applicable  to  §  86.007- 
23,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  “[Reserved].  For  guidance  see 
§86.098-23.”  or  “[Reserved].  For 
guidance  see  §  86.001-23.”. 

k  it  it  it  it 

(b)  *  *  * 

(2)  [Reserved] 

***** 

(c)  Emission  data  from  certification 
vehicles  and  engines.  The  manufacturer 
shall  submit  emission  data  for  each 
applicable  emission  standard  from 
vehicles  and  engines  tested  in 
accordance  with  applicable  test 
procedures  and  in  such  numbers  as 
specified.  These  data  shall  include  zero- 
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mile  or  zero-hour  data,  if  generated,  and 
emission  data  generated  for  certification 
as  required  under  §  86.004-26. 

However,  manufacturers  may  provide  a 
statement  in  the  application  for 
certification  that  vehicles  and  engines 
comply  with  the  following  standards 
instead  of  submitting  test  data,  provided 
that  the  statement  is  supported  by 
previous  emission  tests,  development 
tests,  or  other  appropriate  information, 
and  good  engineering  judgment: 

(1)  Idle  CO,  smoke,  or  particulate 
matter  emissions  from  methanol-fueled 
or  gaseous-fueled  diesel-cycle 
certification  engines.' 

(2)  Particulate  matter  emissions  from 
Otto-cycle  certification  engines  or 
gaseous-fueled  certification  engines. 

(3)  CO  emissions  from  diesehcycle 
certification  engines. 

(4)  Formaldehyde  emissions  from 
petroleum-fueled  engines. 

(5)  Particulate  matter  and 
formaldehyde  emissions  when 
conducting  Selective  Enforcement  Audit 
testing  of  Otto-cycle  engines. 

(6)  Smoke  from  methanol-fueled  or 
petroleum-fueled  diesel-cycle 
certification  engines. 

(7)  Smoke  when  conducting  Selective 
Enforcement  Audit  testing  of  diesel- 
cycle  engines. 

(8)  Evaporative  emissions  from 
vehicles  fueled  by  natural  gas,  liquefied 
petroleum  gas,  or  hydrogen. 

•k  *  it  it  * 

(f)  through  (g)  [Reserved] 
***** 

(1]  [Reserved] 

***** 

§86.007-30  [Amended] 

■  62.  Section  86.007 — 30  is  amended  as 
follows: 

■  a.  By  removing  and  reserving 
paragraphs  (a)(4),  (a)(5),  (a)(7),  (a)(10)(i), 
(a)(ll)(i),  and  (a)(12)  through  (a)(16). 

■  b.  By  removing  paragraphs  (a)  (19) 
through  (a)(21). 

■  c.  By  removing  and  reserving 
paragraphs  (b)(l)(i),  (b)(l)(ii),  and  (b)(4). 

■  d.  By  removing  paragraph  (f). 

■  63.  Section  86.007-35  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (a) 
introductory  text. 

■  b.  By  removing  and  reserving 
paragraphs  (a)(1)  and  (a)(2) 

■  c.  By  revising  paragraph  (c). 

■  d.  By  removing  and  reserving 
4)aragraphs  (d),  (f),  and  (i). 

§86.007-35  Labeling. 

***** 

(a)  The  manufacturer  of  any  motor 
vehicle  (or  motor  vehicle  engine)  subject 
to  the  applicable  emission  standards 


(and  family  emission  limits,  as 
appropriate)  of  this  subpart,  shall,  at  the 
time  of  manufacture,  affix  a  permanent 
legible  label,  of  the  type  and  in  the 
manner  described  below,  containing  the 
information  hereinafter  provided,  to  all 
production  models  of  such  vehicles  (or 
engines)  available  for  sale  to  the  public 
and  covered  by  a  Certificate  of 
Conformity  under  §  86.007-30(a). 
***** 

(c)  Vehicles  powered  by  model  year 
2007  through  2013  diesel-fueled  engines 
must  include  permanent,  readily  visible 
labels  on  the  dashboard  (or  instrument 
panel)  and  near  all  fuel  inlets  that  state 
“Use  Ultra  Low  Sulfur  Diesel  Fuel 
Only”:  or  “Ultra  Low  Sulfur  Diesel  Fuel 
Only”. 

***** 

§  86.007-38  [Removed] 

■  64.  Remove  §  86.007-38. 

■  65.  Section  86.008-10  is  amended  by 
removing  the  introductory  text  and 
revising  paragraphs  (b)  introductory  text 
and  (e)  to  read  as  follows: 

§  86.008-1 0  Emission  standards  for  2008 
and  later  model  year  Otto-cycle  heavy-duty 
engines  and  vehicles. 
***** 

(b)  This  paragraph  (b)  applies  through 
model  year  2013.  See  40  CFR  1037.103 
for  provisions  that  apply  in  2014  and 
later  model  years.  Evaporative 
emissions  from  heavy-duty  vehicles 
shall  not  exceed  the  following  standards 
when  measured  using  the  test 
procedures  specified  in  40  CFR 
1037.501.  The  standards  apply  equally 
to  certification  and  in-use  vehicles.  The 
spitback  standard  also  applies  to  newly 
assembled  vehicles.  For  certification 
vehicles  only,  manufacturers  may 
conduct  testing  to  quantify  a  level  of 
nonfuel  background  emissions  for  an 
individual  test  vehicle.  Such  a 
demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  from  emission  test  results 
from  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 
***** 

(e)  The  standards  described  in  this 
section  do  not  apply  to  Otto-cycle 
medium-duty  passenger  vehicles 
(MDPVs)  that  are  subject  to  regulation 
under  subpart  S  of  this  part,  except  as 
specified  in  subpart  S  of  this  part.  The 
standards  described  in  this  section  also 
do  not  apply  to  Otto-cycle  engines  used 
in  such  MDPVs,  except  as  specified  in 
subpart  S  of  this  part.  The  term 


“medium-duty  passenger  vehicle”  is 
defined  in  §86.1803. 

*  *  *  *  * 

■  66.  Section  86.010-38  is  amended  by 
revising  paragraphs  (g)  and  (i)  to  read  as 
follows: 

§86.010-38  Maintenance  instructions. 
***** 

(g)  Emission  control  diagnostic  service 
information.  Manufacturers  are  subject 
to  the  requirements  of  §  86.1808-01(f) 
beginning  in  the  2005  model  year  for 
manufacturers  of  heavy-duty  vehicles 
and  heavy-duty  engines  weighing 
14,000  pounds  gross  vehicle  weight 
(GVW)  and  less  that  are  subject  to  the 
OBD  requirements  of  this  part. 
***** 

(i)  Through  model  year  2013,  the 
manufacturer  shall  furnish  or  cause  to 
be  furnished  to  the  ultimate  purchaser 
the  following  statement  for  each  new 
diesel-fueled  engine  subject  to  the 
standards  prescribed  in  §  86.007-11,  as 
applicable:  “This  engine  must  be 
operated  only  with  ultra  low'-sulfur 
diesel  fuel  (meeting  EPA  specifications 
for  highway  diesel  fuel,  including  a  15 
ppm  sulfur  cap).” 

***** 

■  67.  Section  86.016-1  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  and 
adding  paragraphs  (g)  and  (h)  to  read  as 
follows: 

§86.016-1  General  applicability. 

(a)  Applicability.  The  provisions  of 
this  subpart  apply  for  certain  types  of 
new  heavy-duty  engines  and  vehicles  as 
described  in  this  paragraph  (a).  Note 
that  this  subpart  does  not  apply  for 
light-duty  vehicles,  light-duty  trucks,  or 
medium-duty  passenger  vehicles  (see 
subpart  S  of  this  part  for  requirements 
that  apply  for  those  vehicles).  In  some  . 
cases,  manufacturers  of  heavy-duty 
engines  and  vehicles  can  choose 
whether  to  meet  the  requirements  of  this 
subpart  or  the  requirements  of  subpart 
S  of  this  part;  those  provisions  are 
therefore  considered  optional,  but  only 
to  the  extent  that  manufacturers  comply 
with  the  other  set  of  requirements.  In 
cases  where  a  provision  applies  only  for 
a  certain  vehicle  group  based  on  its 
model  year,  vehicle  class,  motor  fuel, 
engine  type,  or  other  distinguishing 
characteristics,  the  limited  applicability 
is  cited  in  the  appropriate  section.  The 
provisions  of  this  subpart  ^pply  for 
certain  heavy-duty  engines  and  vehicles 
as  follows: 

(1)  The  provisions  of  this  subpart 
related  to  exhaust  emission  standards 
apply  for  diesel-cycle  and  Otto-cycle 
heavy-duty  engines  installed  in  vehicles 
above  14,000  pounds  GVWR. 
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(2)  The  provisions  of  this  subpart 
related  to  exhaust  emission  standards 
apply  as  follows  for  engines  that  will  be 
installed  in  incomplete  vehicles  at  or 
below  14,000  pounds  GVWR: 

(i)  These  provisions  apply  for  diesel- 
cycle  engines. 

(ii)  These  provisions  are  optional  for 
Otto-cycle  engines. 

(3)  Diesel-cycle  and  Otto-cycle 
complete  heavy-duty  vehicles  at  or 
below  14,000  pounds  GVWR  and  the 
corresponding  engines  are  not  subject  to 
the  provisions  of  this  subpart  related  to 
exhaust  emission  standards,  except  that 
these  provisions  are  optional  for  diesel- 
cycle  engines  installed  in  such  vehicles 
through  model  year  2018. 

(4)  The  provisions  of  this  subpart 
related  to  evaporative  emission 
standards  apply  for  diesel-cycle  and 
Otto-cycle  heavy-duty  vehicles  as 
follows: 

(i)  These  provisions  do  not  apply  for 
complete  vehicles  at  or  below  14,000 
pounds  GVWR. 

(ii)  Vehicles  above  14,000  pounds 
GVWR  and  all  sizes  of  incomplete 
heavy-duty  vehicles  must  meet 
evaporative  emission  standards 'as 
specified  in  §  86.OO8-10  through  model 
year  2017,  and  as  specified  in  40  CFR 
part  1037  in  later  model  years. 

(iii)  Note  that  diesel-fueled  vehicles 
are  not  subject  to  evaporative  emissions 
under  this  part. 

(5)  The  provisions  of  this  subpart 
related  to  onboard  diagnostics  apply  for 
diesel-cycle  and  Otto-cycle  heavy-duty 
engines  and  vehicles  as  follows: 

(i)  Engines  installed  in  vehicles  above 
14,000  pounds  GVWR  must  meet  the 
onboard  diagnostic  requirements 
specified  in  §  86.010-18. 

.  (ii)  Engines  installed  in  vehicles  at  or 
below  14,000  pounds  GVWR  may 
optionally  comply  with  the  onboard 
diagnostic  requirements  specified  in 
§  86.007-17,  in  which  case  those 
vehicles  are  not  subject  to  separate 
onboard  diagnostic  requirements  under 
this  part. 

(b)  Relationship  to  subpart  S  of  this 
part.  Unless  specified  otherwise,  if 
engines  are  not  subject  to  provisions  of 
this  subpart  or  if  manufacturers  choose 
not  to  meet  optional  provisions  of  this 
subpart  as  described  in  paragraph  (a)  of 
this  section,  those  engines  must  be 
installed  in  vehicles  meeting  the 
corresponding  requirements  under 
subpart  S  of  this  part.  If  a  vehicle  and 
its  installed  engine  comply  with  a  mix 
of  provisions  from  this  suhpart  and  from 
subpart  S  of  this  part,  the  vehicle  must 
be  certified  under  subpart  S  of  this  parf, 
and  the  engine  does  not  need  to  be 
certified  separately. 


(c)  Greenhouse  gas  emission 
standards.  See  40  CFR  parts  1036  and 
1037  for  greenhouse  gas  emission 
standards  that  apply  for  heavy-duty 
engines  and  vehicles. 

★  ★  ★  *  * 

(g)  Clean  alternative  fuel  conversions. 
The  provisions  of  this  subpart  also 
apply  for  clean  alternative  fuel 
conversions  as  defined  in  40  CFR  85.502 
of  all  vehicles  described  in  paragraph  (a) 
of  this  section. 

(h)  Turbine  engines.  Turbine  engines 
are  deemed  to  be  compression-ignition 
engines  for  purposes  of  this  part. 

§  86.079-36  [Removed] 

■  68.  Remove  §  86.079-36. 

■  69.  Section  86.082-2  is  amended  by 
adding  definitions  for  “Round”  and 
“United  States”  in  alphabetical  order  to 
read  as  follows. 

§86.082-2  Definitions. 
***** 

Round  has  the  meaning  given  in  40 
CFR  1065.1001,  unless  otherwise 
specified. 

***** 

United  States  has  the  meaning  given 
in  40  CFR  1068.30. 
***** 

§  86.085-20  [Removed] 

■  70.  Remove  §  86.085-20. 

§86.085-37  [Amended] 

■  71.  Section  86.085-37  is  amended  by 
removing  paragraph  (b). 

§  86.087-2  [  Removed] 

■  72.  Remove  §  86.087-2. 

§86.091-29  [Amended] 

■  73.  Section  86.091-29  is  amended  by 
removing  and  reserving  paragraph  (a). 

Section  86.094-7  is  amended  by 
adding  paragraph  (h)(6)  to  read  as 
follows: 

§86.094-7  Maintenance  of  records; 
submittai  of  information;  right  of  entry. 

***** 

(h)  *  *  * 

(6)  EPA  may  void  ab  initio  a 
certificate  for  a  vehicle  certified  to  Tier 
1  certification  standards  or  to  the 
respective  evaporative  and/or  refueling 
test  procedure  and  accompanying 
evaporative  and/or  refueling  standards 
as  set  forth  or  otherwise  referenced  in 
§  86.098-10  for  which  the  manufacturer 
fails  to  retain  the  records  required  in 
this  section  or  to  provide  such 
information  to  the  Administrator  upon 
request. 

***** 

§86.094-13  [Removed] 

■  75.  Remove  §  86.094-13. 


§86.094-14  [Amended] 

■  76.  Section  86.094-14  is  amended  by 
removing  and  reserving  paragraphs 
(c)(5)  and  (c)(7)(i)(A)(l). 

§  86.094-1 6  [Removed] 

■  77.  Remove  §  86.094-16. 

§  86.094-21  [Amended] 

■  78.  Section  86.094-21  is  amended  by 
removing  paragraph  (b)(l)(i)(C)  and  by 
removing  and  reserving  paragraphs 
(b)(4)(i),  (b)(5)(iii)(B),  (b)(8).  (d),  and  (g). 

§  86.094-25  [Amended] 

■  79.  Section  86.094-25  is  amended  as 
follows: 

■  a.  By  removing  and  reserving 
paragraphs  (a),  (b)(3)(i)(A),  and  (b)(3)(ii). 

■  b.  By  removing  paragraphs  (b)(3)(iii) 
through  (b)(3)(vii). 

■  c.  By  removing  and  reserving 
paragraphs  (b)(4)  through  (b)(6),  (d),  and 
(g). 

§§  86.094-26  and  86.094-28  [Removed] 

■  80.  Remove  §§  86.094-26  and  86.094- 
28. 

§  86.094-30  [Amended] 

■  81.  Section  86.094-30  is  amended  as 
follows: 

■  a.  By  removing  and  reserving 
paragraphs  (a)(l)(ii),  (a)(4),  (a)(5),  and 
(a)(7). 

■  b.  By  removing  paragraphs  (a)(9) 
through  (a)(14). 

■  c.  By  removing  and  reserving 
paragraphs  (b)(l)(i),  (b)(l)(ii),  and  (b)(4). 

■  d.  By  removing  and  reserving 
paragraph  (d). 

§§86.095-23,  86.095-26,  and  86.095-30 
[Removed] 

■  82.  Remove  §§  86.095-23,  86.095-26. 
and  86.095-30. 

■  83.  Section  86.095-35  is  amended  as 
follows: 

■  a.  By  removing  and  reserving 
paragraphs  (a)(1)  and  (a)(2). 

■  b.  By  revising  paragraph  (a)(4) 
introductory  text. 

■  c.  By  removing  and  reserving 
paragraphs  (d),  (e),  and  (f). 

■  d.  By  revising  paragraph  (g) 
introductory  text. 

§86.095-35  Labeling. 

(3)  *  *  * 

(l)-(2)  [Reserved] 

***** 

(4)  Heavy-duty  vehicles  employing  a 
fuel  or  fuels  covered  by  evaporative 
emission  standards.  This  paragraph 
(a)(4)  applies  through  model  year  2013. 
See  40  CFR  part  1037  for  provisions  that 
apply  in  2014  and  later  model  years. 
***** 

(d)-(f)  [Reserved] 

(g)  Incomplete  vehicle  fuel  tank 
capacity.  This  paragraph  (g)  applies 


30052 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


through  model  year  2013.  See  40  CFR 
part  1037  for  provisions  that  apply  in 
2014  and  later  model  years. 
***** 

§§86.096-7,  86.096-8,  and  86.096-21 
[Removed] 

■  84.  Remove  §§  86.096-7,  86.096-8, 
and  86.096-21. 

§  86.096-24  [Amended] 

■  85.  Section  86.096-24  is  amended  as 
follows: 

■  a.  By  removing  and  reserving 
paragraphs  (a)(8)  through  (a)(ll) 

■  b.  By  removing  and  reserving 
paragraphs  (a)(14)(ii)-,  (a)(14)(iii),  and 

(a) (14)(vii). 

■  c.  By  removing  and  reserving 
paragraphs  (b)(1),  (c)(1),  (c)(2),  and  (d). 

■  d.  By  removing  paragraphs  (g)  and  (h). 

§§86.096-26,  86.096-30,  86.096-35,  86.096- 
38,  and  86.097-9  [Removed] 

■  86.  Remove  §§  86.096-26,  86.096-30, 
86.096-35,  86.096-38,  and  86.097-9. 

§86.098-23  [Amended] 

■  87.  Section  86.098-23  is  amended  by 
removing  and  reserving  paragraphs 

(b) (l)(i),  (e)(2),  and  (e)(3). 

§§86.098-24,  86.098-25,  86.098-26,  86.098- 
28,  86.098-30,  86.098-35,  86.099-8,  86.099- 
9,  and  86.099-17  [Removed] 

■  88.  Remove  §§  86.098-24,  86.098-25, 
86.098-26,  86.098-28,  86.098-30, 
86.098-35,  86.099-8,  86.099-9,  and 
86.099-17. 

Subpart  B — [Amended] 

■  89.  Section  86.101  is  revised  to  read 
as  follows: 

§86.101  General  applicability. 

(a)  General  provisions.  This  subpart 
describes  test  procedures  for  measuring 
exhaust,  evaporative,  and  refueling 
emissions  from  motor  vehicles  subject 
to  emission  standards  under  subpart  S 
of  this  part.  This  generally  includes 
light-duty  vehicles,  light-duty  trucks, 
and  complete  heavy-duty  vehicles  at  or 
below  14,000  pounds  GVWR.  The 
following  provisions  apply  for  all 
testing  under  this  subpart: 

(1)  Provisions  of  this  subpart  apply  to 
tests  performed  by  both  the 
Administrator  and  manufacturers. 

(2)  References  in  this  subpart  to 
engine  families  and  emission  control 
systems  are  deemed  to  apply  to 
durability  groups  and  test  groups  as 
applicable. 

(3)  Except  as  noted,  heavy-duty 
vehicles  are  subject  to  all  the  same 
provisions  of  this  subpart  that  apply  to 
light-duty  trucks. 

(4)  The  procedures  in  this  subpart 
apply  for  testing  vehicles  powered  by 


any  fuel,  except  as  specified  in  subpart 
S  of  this  part. 

(5)  All  emission  control  systems 
designed  for  production  vehicles  must 
be  functioning  during  testing. 
Maintenance  to  correct  component 
malfunction  or  failure  must  be 
authorized  in  accordance  with 
§86.1834. 

(6)  Evaporative  emission 
measurement  procedures  of  this  subpart 
include  specifications  for  testing 
methanol-fueled  vehicles.  For  vehicles 
fueled  with  other  oxygenated  fuels,  use 
good  engineering  judgment  to  apply 
these  procedures.  For  example,  if  you 
are  testing  an  ethanol-fueled  vehicle, 
calibrate  your  evaporative  emission 
enclosure  with  ethanol  and  propane. 

(b)  Migration  to  40  CFR  part  1066. 

This  subpart  transitions  to  rely  on  the 
test  procedure  specifications  in  40  CFR 
parts  1065  and  1066  as  follows: 

(1)  Through  model  year  2021, 
manufacturers  may  use  the  test 
procedures  specified  in  paragraph  (c)  or 
(d)  of  this  section.  For  any  EPA  testing 
before  model  year  2022,  EPA  will  use 
the  manufacturer’s  selected  procedures 
for  determining  road  load  parameters 
and  applying  cycle-verification  criteria. 
For  any  other  parameters,  EPA  may 
conduct  testing  using  either  of  the 
specified  procedures.  As  allowed  under 
this  part,  manufacturers  may  use 
carryover  data  from  previous  model 
years  to  demonstrate  compliance  with 
emission  standards,  without  regard  to 
the  provisions  of  this  section. 

(2)  Manufacturers  must  use  the 
following  procedures  before  model  year 
2022: 

(i)  For  vehicles  certified  to  any  of  the 
Tier  3  emission  standards  specified  in 
subpart  S  of  this  part,  verify  overall 
driver  accuracy  based  on  driven  cycle 
energy  and  report  information  as 
described  in  40  CFR  1066.430(j). 

(ii)  The  equipment  specifications  and 
measurement  procedures  related  to  PM 
emissions  from  40  CFR  part  1066  apply 
for  any  vehicles  certified  to  the  Tier  3 
PM  emission  standards  specified  in 
subpart  S  of  this  part. 

(3)  For  model  years  2022  and  later, 
manufacturers  must  use  the  test 
procedures  specified  in  paragraph  (d)  of 
this  section. 

(c)  Interim  procedures.  Test  vehicles 
as  described  in  this  subpart  for  the 
appropriate  model  year,  through  model 
year  2021,  as  follows: 

(1)  Sections  86.106  through  86.115  set 
forth  general  testing  specifications  and 
equipment  requirements.  Sections 
86.116  through  86.126  discuss 
calibration  methods  and  frequency. 
Sections  86.127  through  86.145  describe 
procedures  for  measuring  exhaust  and 


evaporative  emissions.  Sections  86.146 
through  86.157  lay  out  refueling  test 
procedures.  Sections  86.158  through 
86.166  cover  procedures  related  to  the 
Supplemental  Federal  Test  Procedure 
and  testing  related  to  air  conditioning 
systems.  The  test  procedure  for 
measuring  fuel  system  leaks  is  described 
in  40  CFR  1066.840. 

(2)  Alternate  equipment,  procedures, 
and  calculation  methods  may  be  used  if 
shown  to  yield  equivalent  or  superior 
results,  and  if  approved  in  advance  by 
the  Administrator. 

(d)  Long-term  procedures.  Test 
vehicles  as  described  in  this  subpart  and 
in  40  CFR  parts  1065  and  1066  as 
follows: 

(1)  Use  fuel  for  testing  and  service 
accumulation  as  specified  in  §  86.113. 

(2)  For  exhaust  emission  testing, 
measure  emissions  for  all  pollutants 
with  an  applicable  emission  standard. 
Calculate  emission  results  as  described 
in  40  CFR  part  1066,  subpart  C. 

(3)  The  test  sequence  for  the  Federal 
Test  Procedure  (FTP)  includes  steps  to 
precondition  vehicles  for  evaporative 
emission  measurements:  these  steps  are 
required  for  exhaust  testing  whether  or 
not  testing  includes  evaporative 
emission  measurements. 

(4)  Perform  evaporative  emission  tests 
as  follows: 

(i)  Use  evaporative  testing  equipment 
meeting  the  specifications  in  §  86.107. 
This  equipment  must  meet  calibration 
requirements  as  specified  in  §  86.117. 

(ii)  Generate  fuel  test  temperature 
profiles  as  described  in  §  86.129-94(d). 

(iii)  Follow  the  general  provisions  and 
driving  schedules  described  in  40  CFR 
part  1066,  subpart  I.  Evaporative  testing 
consists  of  vehicle  preconditioning  as 
described  in  §  86.132,  diurnal 
measurement  as  described  in  §  86.133, 
running  loss  testing  as  described  in 

§  86.134,  and  hot  soak  testing  as 
described  in  §86.138. 

(iv)  Calculate  emission  results  as 
described  in  §  86.143. 

(v)  Test  fuel  systems  for  leaks  as 
described  in  40  CFR  1066.840. 

(5)  Keep  records  as  described  in 
§86.142. 

(6)  Perform  refueling  emission  tests, 
calculate  emission  results,  and  keep 
associated  records  as  described  in 
§86.146  through  86.157. 

■  90.  Section  86.102  is  revised  to  read 
as  follows: 

§86.102  Definitions. 

The  definitions  in  §  86.1803  apply  to 
this  subpart. 

■  91.  Section  86.106-96  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 
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§86.106-96  Equipment  required; 
overview. 

(a)  *  *  * 

(3)  Fuel,  analytical  gas,  and  driving 
schedule  specifications.  Fuel 
specifications  for  exhaust  and 
evaporative  emission  testing  and  for 
mileage  accumulation  for  petroleum- 
fueled  and  methanol-fueled  vehicles  are 
specified  in  §86.113.  Analytical  gases 
are  specified  in  §  86.114.  The  Urban 
Dynamometer  Driving  Schedule 
(UDDS),  US06,  and  SC03  driving 
schedules,  for  use  in  exhaust  emission 
tests,  and  the  New  York  City  Cycle 
(NYCC),  for  use  with  the  UDDS  in 
running  loss  tests,  are  specified  in 
§§86.115,  86.130,  86.159,  86.160,  and 
appendix  I  to  this  part. 
***** 


§86.106-00  [Removed] 

■  92.  Section  86.106-00  is  removed. 

§86.107-96  [Amended] 

93.  Section  86.107-96  is  amended  hy 
removing  and  reserving  paragraph  (e). 

§§86.108-79,86.110-90  [Removed] 

■  94.  Sections  86.108-79  and  86.110-90 
are  removed. 

■  95.  Section  86.110-94  is  amended  hy 
revising  paragraph  (d)  to  read  as 
follows; 

§86.110-94  Exhaust  gas  sampling 
system;  diesel-cycle  vehicles,  and  Otto- 
cycle  vehicles  requiring  particulate 
emissions  measurements.  * 
***** 

(d)  Filters,  particulate  sampling.  Use 
fluorocarbon-coated  glass  fiber  filters  or 


fluorocarbon-based  (membrane)  filters 
to  collect  particulate  matter,  as  follows: 

(1)  Use  primary  and  back-up  test 
filters  as  follows  for  particulate 
measurements: 

(i)  During  each  phase  of  the  UDDS, 
sample  dilute  exhaust  simultaneously 
with  paired  primary  and  back-up  test 
filters. 

(ii)  Position  the  back-up  fdter  holder 

3  to  4  inches  downstream  of  the  primary 
filter  holder. 

(iii)  Determine  the  net  weight  of 
particulate  material  collected  on  each 
primary  test  filter  and  each  back-up  test 
filter  using  the  procedure  described  in 
§86.139. 

(iv)  Determine  a  ratio  of  net  weights 
using  the  following  formula: 


Ratio  of  net  weights = 


_ (Mass  Particulate)  _ 

(Mass  Particulate)  +(Mass  Particulate) 


(v)  If  the  ratio  is  greater  than  0.95, 
base  the  particulate  emission 
calculations  on  the  net  weight  of  the 
primary  filter  only. 

(vi)  If  the  ratio  is  less  than  0.95,  base 
the  particulate  emission  calculations  on 
the  combined  net  weights  of  the  back¬ 
up  test  filter  and  the  primary  test  filter. 

(2)  The  particulate  filter  must  have  a 
47  mm  diameter  (37  mm  stain  area). 

§§86.111-90  and  86.115-00  [Removed] 

■  96.  Sections  86.111-90  and  86.115-00 
are  removed. 

■  97.  Section  86.113-04  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)(i)  to 
read  as  follows: 

§86.113-04  Fuel  specifications. 
***** 

(a)  *  *  * 

(3)  Manufacturers  may  use  California 
test  fuels,  as  follows: 

(i)  For  model  year  2014  and  earlier 
vehicles  certified  for  50-state  sale, 
manufacturers  may  perform  exhaust 
emission  tests  using  California  Phase  2 
gasoline  as  specified  in  Chapter  4  of  the 
California  Regulatory  Requirements 
Applicable  to  the  National  Low 
Emission  Vehicle  Program,  October 
1996  (incorporated  by  reference  in 

§  86.1).  However,  the  Administrator  may 
use  or  require  the  use  of  test  fuel 
meeting  the  specifications  in  paragraph 
(a)(1)  of  this  section  for  certification 
confirmatory  testing,  selective 
enforcement  auditing  and  in-use  testing. 

(ii)  For  model  year  2015  and  later, 
manufacturers  may  certify  50-state 
vehicles  based  on  testing  used  to  meet 
California’s  LEV  III  standards,  including 


the  use  of  California  Phase  3  gasoline 
(ElO),  subject  to  the  following 
provisions: 

(A)  The  Administrator  will  also  use 
this  ElO  fuel  for  any  testing  to  confirm 
that  vehicles  meet  the  LEV  III  standards. 
Note  that  all  evaporative  testing  with 
the  ElO  fuel  must  be  conducted  with 
temperatures  meeting  the  specifications 
adopted  by  the  California  Air  Resources 
Board. 

(B)  The  manufacturer  must  also  use 
this  ElO  fuel  for  fuel  economy 
measurements,  with  any  appropriate 
corrections  related  to  ethanol  content  in 
the  fuel. 

(C)  The  vehicles  must  also  meet 
standards  at  high-altitude  conditions. 
The  high-altitude  standards  for  a  given 
vehicle  are  the  LEV  III  standards  that 
apply  for  low-altitude  testing,  except 
that  testing  is  based  on  the  fuel 
specified  in  paragraph  (a)(1)  of  this 
section.  Note  that  heavy-duty  vehicles 
certified  under  this  paragraph 
(a)(2)(ii)(C)  are  not  subject  to  SFTP 

,  standards  at  high-altitude  conditions. 
Manufacturers  may  alternatively  use  the 
El 5  test  fuel  specified  in  §  86.113-07  for 
high-altitude  testing. 

(D)  The  vehicle  must  meet  the 
applicable  cold-temperature  standards 
using  the  fuel  specified  in  paragraph 
(a)(1)  of  this  section. 

(E)  Such  vehicles  are  considered  to  be 
Tier  2  vehicles  for  EPA  certification; 
however,  manufacturers  must  exclude 
them  from  the  fleet-average  NOx 
calculation  in  subpart  S  of  this  part. 

(3)*  *  * 

*  (i)  Unless  otherwise  approved  by  the 
Administrator,  unleaded  gasoline 


representative  of  commercial  gasoline 
that  will  be  generally  available  through 
retail  outlets  must  be  used  in  service 
accumulation.  Unless  otherwise 
approved  by  the  Administrator,  where 
the  vehicle  is  to  be  used  for  evaporative 
emission  durability  demonstration,  such 
fuel  must  contain  ethanol  as  required  by 
§  86.1824-08(f)(l)  .  Leaded  gasoline 
must  not  be  used  in  service 
accumulation. 

***** 

■  98.  Section  86.113-07  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§86.113-07  Fuel  specifications. 

Section  86.113-07  includes  text  that 
specifies  requirements  that  differ  from 
§86.113-94.  Where  a  paragraph  in 
§  86.113-94  is  identical  and  applicable 
to  §  86.113-07,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §  86.113-94.” 

(a)  Gasoline  fuel.  This  paragraph  (a) 
describes  how  to  transition  to  an 
ethanol-blend  test  fuel  for  vehicles 
certified  under  subpart  S  of  this  part. 
You  may  use  the  test  fuels  specified  in 
§  86.113-04(a)  for  vehicles  that  are  not 
yet  subject  to  testing  with  the  new  fuel. 
You  may  use  the  specified  ethanol- 
blend  test  fuel  anytime  earlier  than  we 
specify.  Manufacturers  must  certify 
using  service  accumulation  fuel  and  El 5 
test  fuel  as  specified  in  40  CFR  1065, 
subpart  H,  on  the  following  schedule: 

(1)  Use  the  E15  test  fuel  to 
demonstrate  compliance  with  the  Tier  3 
evaporative  emission  standards  as 
specified  in  §  86.1813.  Use  the  E15  test 
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fuel  to  demonstrate  compliance  with  the 
Tier  3  exhaust  emission  standards  as 
specified  in  §  86.1811  and  86.1816. 
VVhere  testing  with  El 5  test  fuel  is 
required,  this  applies  for  all  testing  for 
demonstrating  compliance  with  exhaust 
emission  standards  and  fuel  economy 
requirements.  For  vehicles  certified  for 
50-state  sale  through  model  year  2019, 
you  may  instead  use  California  Phase  3 
gasoline  (ElO)  as  adopted  in  California’s 
LEV  III  program  for  exhaust  and 
evaporative  emission  testing  at  low- 
altitude  conditions;  the  Administrator 
will  also  use  this  ElO  fuel  for  any  low- 
altitude  testing  with  such  vehicles.  In 
the  case  of  evaporative  emission  tests 
with  California  Phase  3  gasoline, 
perform  tests  based  on  the  temperatures 
specified  by  the  California  Air 
Resources  Board. 

(2)  Use  the  El 5  test  fuel  to 
demonstrate  compliance  with  the 
evaporative  emission  standards 
specified  in  §  86.1811-10  starting  in 
model  year  2020.  You  may  not  certify 
these  vehicles  using  carryover  data 
based  on  measurements  with  EO  test 
fuel. 

(3)  Use  the  E15  test  fuel  to 
demonstrate  compliance  with  the 
refueling  emission  standards  for  any 
vehicles  that  must  be  certified  to  meet 
the  diurnal  plus  hot  soak  standards  with 
El5  test  fuel  under  paragraph  (a)(1)  of 
this  section. 

(4)  For  any  vehicles  that  require 
testing  to  demonstrate  compliance  with 
the  refueling  spitback  standard,  use  the 
El 5  test  fuel  starting  in  model  year 
2022. 

(5)  If  a  vehicle  uses  E15  test  fuel  for 
evaporative  emission  testing  and  EO  or 
ElO  is  the  applicable  test  fuel  for 
exhaust  emission  testing,  or  vice  versa, 
exhaust  measurement  and  reporting 
requirements  apply  over  the  course  of  - 
the  evaporative  emission  test,  but  the 
vehicle  need  not  meet  the  exhaust 
emission  standards  during  the 
evaporative  emission  testrun. 

(6)  Use  service  accumulation  fuel  as 
described  in  40  CFR  part  1065,  subpart 
H,  with  the  additional  provisions 
specified  in  §  86.113-04(a)(3). 

*  *  5k  ★  * 

§86.113-94  [Amended] 

■  99.  Section  86.113-94  is  amended  by  ' 
removing  and  reserving  paragraph  (a). 

■  100.  Section  86.115-78  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (b)  introductory  text 
to  read  as  follows: 

§  86.1 1 5-78  ERA  dynamometer  driving 
schedules. 

(a)  The  driving  schedules  for  the 
Urban  Dynamometer  Driving  Schedule, 


US06,  SC03,  and  the  New  York  City 
Cycles  are  specified  in  appendix  I  of 
this  part.  The  driving  schedules  are 
defined  by  a  smooth  trace  drawn 
through  the  specified  speed  vs.  time 
relationships.  They  each  consist  of  a 
distinct  non-repetitive  series  of  idle, 
acceleration,  cruise,  and  deceleration 
modes  of  various  time  sequences  and 
rates. 

(b)  The  driver  should  attempt  to 
follow  the  target  schedule  as  closely  as 
possible  (refer  to  §  86.128  for  additional 
cycle  driving  instructions).  The  speed 
tolerance  at  any  given  time  for  these 
schedules,  or  f(jr  a  driver’s  aid  chart 
approved  by  the  Administrator,  are  as 
follows: 

***** 

■  101.  Section  86. 117-96 is  amended  by 
revising  the  introductory  text  and 
paragraphs  (c)(l)(vii)  and  (c)(l)(ix)  to 
read  as  follows: 

§  86.1 17-96  Evaporative  emission 
enclosure  calibrations. 

The  calibration  of  evaporative 
emission  enclosures  consists  of  three 
parts:  initial  and  periodic  determination 
of  enclosure  background  emissions 
(hydrocarbons  and  methanol);  initial 
determination  of  enclosure  internal 
volume;  and  periodic  hydrocarbon  and 
methanol  retention  check  and 
calibration.  Ethanol  retention  checks 
may  be  performed  instead  of  methanol 
retention  checks.  Alcohol  retentions 
may  be  omitted  if  no  alcohol-fueled 
vehicles  will  be  tested  in  the 
evaporative  enclosure.  Alternate 
calibration  methods  may  be  used  if 
shown  to  yield  equivalent  or  superior 
results,  and  if  approved  in  advance  by 
the  Administrator;  specifically,  more 
extreme  temperatures  may  be  used  for 
determining  calibration  without 
affecting  the  validity  of  test  results. 
***** 

(c)  *  *  * 

(1)  *  *  * 

(vii)  Inject  into  the  enclosure  0.5  to 
1.0  grams  of  pure  methanol  at  a 
recommended  temperature  of  at  least 
150  °F  (65  °C)  and/or  0.5  to  1.0  grams 
of  pure  propane  at  lab  ambient 
temperature.  The  injected  quantity  may 
be  measured  by  volume  flow  or  by  mass 
measurement.  The  method  used  to 
measure  the  quantity  of  methanol  and 
propane  must  have  an  accuracy  of  ±0.5 
percent  of  the  measured  value  (less 
accurate  methods  may  be  used  with  the 
advance  approval  of  the  Administrator). 
***** 

(ix)  To  verify  the  enclosure 
calibration,  calculate  the  mass  of 
propane  and  the  mass  of  methanol  using' 
the  measurements  taken  in  paragraphs 


(c)(l)(vi)  and  (viii)  of  this  section.  See 
paragraph  (d)  of  this  section.  This 
quantity  must  be  within  ±5  percent  of  ‘ 
that  measured  in  paragraph  (c)(l)(vii)  of 
this  section.  Evaluate  long-term  trends 
using  good  engineering  judgment  to 
minimize  measurement  bias.  Keep 
records  to  document  such  evaluations 
and  make  them  available  to  EPA  upon 
request. 

***** 

§§86.118-78,  86.127-96,  and  86.128-00 
[Removed] 

■  102.  Sections  86.118-78,  86.127-96, 
and  86.128-00  are  removed. 

■  103.  Section  86.128-79  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§86.128-79  Transmissions. 
*****  , 

(d)  The  vehicle  shall  be  driven  with 
appropriate  accelerator  pedal  movement 
necessary  to  achieve  the  speed  versus 
time  relationship  prescribed  by  the 
driving  schedule.  Both  smoothing  of 
speed  variations  and  excessive 
accelerator  pedal  perturbations  are  to  be 
avoided. 

***** 

§86.129-80  [Amended] 

■  104.  Section  86.129—80  is  amended  by 
removing  and  reserving  paragraph  (a). 

§86.130-00  [Removed] 

■  105.  Section  86.130-00  is  removed. 

■  106.  Section  86.130-96  is  amended  by 
adding  introductory  text,  revising 
paragraph  (e),  and  adding  paragraph  (f) 
to  read  as  follows: 

§  86.1 30-96  'Test  sequence;  general 
requirements. 

Paragraphs  (a)  through  (d)  of  this 
section  are  applicable  to  vehicles  tested 
for  the  FTP  test.  Paragraph  (e)  of  this 
section  is  applicable  to  vehicles  tested 
for  the  SFTP  supplemental  tests  of  air 
conditioning  (SC03)  and  aggressive 
driving  (US06).  Paragraph  (f)  of  this 
section  is  applicable  to  all  emission 
testing. 

***** 

(e)  The  supplemental  tests  for  exhaust 
emissions  related  to  aggressive  driving 
(US06)  and  air  conditioning  (SC03)  use 
are  conducted  as  stand-alone  tests  as 
described  in  §§  86.158  through  86.160. 
These  tests  may  be  performed  in  any 
sequence  that  maintains  the  appropriate 
preconditioning  requirements  as 
specified  in  §  86.132. 

(f)  If  tests  are  invalidated  after 
collection  of  emission  data  from 
previous  test  segments,  the  test  may  be 
repeated  to  collect  only  those  data 
points  needed  to  complete  emission 
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measurements.  Compliance  with 
emission  standards  may  be  determined 
by  combining  emission  measurements 
from  different  test  runs.  If  any  emission 
measurements  are  repeated,  the  new 
measurements  supersede  previous 
values. 

§86.131-00  [Removed] 

■  107.  Section  86.131-00  is  removed. 

■  108.  Section  86.131-96  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§86.131-96  Vehicle  preparation. 

*  ★  ★  *  *  ★ 

(f)  For  vehicles  to  be  tested  for 
aggressive  driving  emissions  (US06), 
provide  a  throttle  position  sensing 
signal  that  is  compatible  with  the  test  ' 
dynamometer.  This  signal  provides  the 
inpirt  information  that  controls 
dynamometer  dynamic  inertia  weight 
adjustments  (see  §§  86.108-00(b)(2)(ii) 
and  86.129-00(f)(2)).  If  a  manufacturer 
chooses  not  to  implement  dynamic 
inertia  adjustments  for  a  portion  or  all 
of  their  product  line,  this  requirement  is 
not  applicable. 

(g)  You  may  disable  any  AECDs  that 
have  been  approved  solely  for 
emergency  vehicle  applications  under 
paragraph  (4)  of  the  definition  of  defeat 
device  in  §  86.1803.  The  emission 
standards  do  not  apply  when  any  of 
these  AECDs  are  active. 

§86.132-96  [Amended] 

■  109.  Section  86.132-96  is  amended  by 
removing  and  reserving  paragraph  (k). 

■  110.  Section  86.133-96  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

§  86.1 33-96  Diurnal  emission  test. 

(a)  *  *  * 

(4)  Manufacturers  may  use  a 
pressurized  fuel  system  if  they 
demonstrate  that  fuel  vapor  would  not 
be  vented  to  the  atmosphere  if  there  is 
a  leak  in  the  fuel  system  or  if  the  fuel 
cap  is  removed.  Without  this 
demonstration,  tank  pressure  must  not 
exceed  10  inches  of  water  during  the 
diurnal  emission  test. 
***** 

■  111.  Section  86.134-96  is  amended  by 
revising  paragraph  (g)(l)(xvi)  and 
adding  paragraph  (g)(4)  to  read  as 
follows: 

§  86.1 34-96  Running  loss  test. 

***** 

(g)*  *  * 

(1)  *  *  * 

(xvi)  Manufacturers  may  use  a 
pressurized  fuel  system  if  they 
,  demonstrate  that  fuel  vapor  would  not 
be  vented  to  the  atmosphere  if  there  is 


a  leak  in  the  fuel  system  or  if  the  fuel 
cap  is  removed.  Without  this 
demonstration,  tank  pressure  must  not 
exceed  10  inches  of  water  during  the 
running  loss  test,  except  that  temporarv 
exceedances  are  allowed  for  vehicles 
whose  tank  pressure  remained  below  10 
inches  of  water  during  the  entire 
outdoor  driving  period  specified  in 
§  86.129.  These  temporary  pressure 
exceedances  may  not  occur  for  more 
than  10  percent  of  the  total  driving  time. 
***** 

(4)  High-altitude  testing.  For  testing 
under  high-altitude  conditions,  decrease 
the  target  ambient  and  fuel  temperatures 
by  5  °F.  For  example,  the  fuel 
temperature  profile  should  be  adjusted 
downward  based  on  a  nominal  starting 
temperature  of  90  °F,  and  the  nominal 
temperature  in  the  enclosure  should  be 
90  °F. 

***** 

§86.135-00  [Removed] 

■  112.  Section  86.135-00  is  removed. 

■  113.  Section  86.135-90  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§86.135-90  Dynamometer  procedure. 

(a)  The  dynamometer  run  consists  of 
two  tests — a  “cold”  start  test,  after  a 
minimum  12-hour  and  a  maximum  36- 
hour  soak  according  to  the  provisions  of 
§§  86.132  and  86.133,  and  a  “hot”  start 
test  following  the  “cold”  start  by  10 
minutes.  Engine  startup  (with  all 
accessories  turned  off),  operation  over 
the  UDDS  and  engine  shutdown  make  a 
complete  cold  start  test.  Engine  startup 
and  operation  over  the  first  505  seconds 
of  the  driving  schedule  complete  the  hot 
start  test.  The  exhaust  emissions  are 
diluted  with  ambient  air  in  the  dilution 
tunnel  as  shown  in  Figure  B94-5  and 
Figure  B94-6.  A  dilution  tunnel  is  not 
required  for  testing  vehicles  waived 
from  the  requirement  to  measure 
particulate  matter.  Six  particulate 
samples  are  collected  on  filters  for 
weighing;  the  first  sample  plus  backup 
is  collected  during  the  first  505  seconds 
of  the  cold  start  test,  the  second  sample 
plus  backup  is  collected  during  the 
remainder  of  the  cold  start  test 
(including  shutdown);  the  third  sample 
plus  backup  is  collected  during  the  hot 
start  test.  Continuous  or  batch 
proportional  samples  of  gaseous 
emissions  are  collected  for  analysis 
during  each  test  phase.  Use  the 
following  measurement  procedures  for 
each  type  of  engine: 

(1)  For  gasoline-fueled,  natural  gas- 
fueled  and  liquefied  petroleum  gas- 
fueled  Otto-cycle  vehicles,  the 
composite  samples  collected  in  bags  are 


analvzed  for  THC,  CO,  CO.,  CH4,  and 
NOx. 

(2)  For  petroleum-fueled  diesel-cycle 
vehicles  (optional  for  natural  gas-fueled, 
liquefied  petroleum  ga.s-fueled  and 
methanol-fueled  diesel-cycle  vehicles), 
THC  is  sampled  and  analyzed 
continuously  according  to  the 
provisions  of  §  86.110.  Parallel  samples 
of  the  dilution  air  are  similarlv  analyzed 
for  THC,  CO,  CO2.  CH4.  and  NOx. 

(3)  For  natural  gas-fueled,  liquefied 
petroleum  gas-fueled  and  methanol- 
fueled  vehicles,  bag  samples  are 
collected  ancf  analyzed  for  THC  (if  not 
sampled  continuously),  CO,  CO2,  CH4, 
and  NOx. 

(4)  For  methanol-fueled  vehicles, 
methanol  and  formaldehyde  .samples  are 
taken  for  both  exhaust  emissions  and 
dilution  air  (a  single  dilution  air 
formaldehyde  sample,  covering  the  total 
test  period  may  be  collected).  Parallel 
bag  samples  of  dilution  air  are  analyzed 
for  THC,  CO.  CO2.  CH4.  and  NOx. 
***** 

(d)  Practice  runs  over  the  pre.scribed 
driving  schedule  may  be  performed  at 
test  point,  provided  an  emission  sample 
is  not  taken,  for  the  purpose  of  finding 
the  appropriate  throttle  action  to 
maintain  the  proper  speed-time 
relationship,  or  to  permit  sampling 
system  adjustment.  Both  smoothing  of 
speed  variations  and  excessive 
accelerator  pedal  perturbations  are  to  be 
avoided.  When  using  two-roll 
dynamometers  a  truer  speed-time  trace 
may  be  obtained  by  minimizing  the 
rocking  of  the  vehicle  in  the  rolls;  the 
rocking  of  the  vehicle  changes  the  tire 
rolling  radius  on  each  roll.  This  rocking 
may  be  minimized  by  restraining  the 
vehicle  horizontally  (or  nearly  so)  by 
using  a  cable  and  winch. 
***** 

§  86.135-94  and  86.137-90  [Removed] 

■  114.  Sections  86.135-94  and  86.137- 
90  are  removed. 

■  115.  Section  86.137-94  is  amended  by 
revising  paragraphs  (b)(16)  through 
(b)(24)  to  read  as  follows: 

§  86.1 37-94  Dynamometer  test  run, 
gaseous  and  particulate  emissions. 
***** 

(b)  *  *  * 

(16)  Immediately  after  the  end  of  the 
sample  period,  turn  off  the  cooling  fan 
and  close  the  engine  compartment 
cover. 

(17)  Turn  off  the  CVS  or  di.sconnect 
the  exhaust  tube  from  the  tailpipe(s)  of 
the  vehicle. 

(18)  Repeat  the  steps  in  paragraphs 
(b)(2)  through  (b)(12)  of  this  section  for 
the  hot  start  test,  except  only  two 
evacuated  sample  bags,  two  methanol 
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sample  impingers,  two  formaldehyde 
sample  impingers,  and  one  pair  of 
particulate  sample  filters,  as 
appropriate,  are  required.  The  .step  in 
paragraph  (b)(9)  of  this  section  shall 
begin  between  9  and  11  minutes  after 
the  end  of  the  sample  period  for  the 
cold  start  test. 

(19)  At  the  end  of  the  deceleration 
scheduled  to  occur  at  505  seconds, 
simultaneously  turn  off  gas  flow 
measuring  device  No.  1  (and  the 
petroleum-fueled  diesel  hydrocarbon 
integrator  No.  1;  mark  the  petroleum- 
fueled  diesel  hydrocarbon  recorder 
chart  and  turn  off  the  No.  1  particulate 
sample  pump,  if  applicable)  and 
position  the  sample  selector  valve  to  the 
“standby”  position.  (Engine  shutdown 
is  not  part  of  the  hot  start  test  sample 
period.)  Record  the  measured  roll  or 
shaft  revolutions  (and  the  No.  1  gas 
meter  reading  or  flow  measurement 
instrument).  Carefully  remove  the  third 
pair  of  particulate  sample  filters  from 
the  holder  and  place  in  a  clean  petri 
dish  and  cover,  if  applicable. 

(20)  As  soon  as  possible,  transfer  the 
hot  start  “transient”  exhaust  and 
dilution  air  samples  to  the  analytical 
system  and  process  the  samples 
according  to  §  86.14O.  obtaining  a 
stabilized  reading  of  the  exhaust  bag 
sample  on  all  analyzers  within  20 
minutes  of  the  end  of  the  sample 
collection  phase  of  the  test.  Obtain 
methanol  and  formaldehyde  sample 
analyses,  if  applicable,  within  24  hours 
of  the  end  of  the  sample  period.  If  it  is 
not  possible  to  perform  analysis  on  the 
methanol  and  formaldehyde  samples 
within  24  hours,  the  samples  should  be 
stored  in  a  dark,  cold  (4-10  °C) 
environment  until  analysis.  Analyze  the 
samples  within  fourteen  days. 

(21)  As  soon  as  possible,  and  in  no 
case  longer  than  one  hour  after  the  end 
of  the  hot  start  phase  of  the  test,  transfer 
the  six  particulate  filters  to  the  weighing 
chamber  for  post-test  conditioning,  if 
applicable. 

(22)  Disconnect  the  exhaust  tube  from 
the  vehicle  tailpipe(s)  and  drive  the 
vehicle  from  dynamometer. 

(23)  The  CVS  or  CFV  may  be  turned 
off,  if  desired. 

(24)  Vehicles  to  be  tested  for 
evaporative  emissions  proceed 


according  to  §  86.134;  vehicles  to  .be 
tested  with  the  supplemental  two- 
diurnal  test  sequence  for  evaporative 
emissions  proceed  according  to 
§  86.138-96(k).  For  all  others,  this 
completes  the  test  sequence. 

§86.137-96  [Removed] 

■  116.  Section  86.137-96  is  removed. 

■  117.  Section  86.142-90  is  amended  by 
revising  paragraph  (d)  to  read,  as 
follows: 

§86.142-90  Records  required. 

***** 

(d)  Test  results.  Also  include  a 
comparison  of  drive  cycle  energy  and 
target  cycle  energy  relative  to  both 
inertia  and  road  load  forces  as  specified 
in  40  CFR  1066.430  for  each  drive  cycle 
or  test  phase,  as  appropriate. 
***** 

■  118.  Section  86.143-96  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§86.143-96  Calculations;  evaporative 
emissions. 

***** 

(c)  If  the  test  fuel  contains  at  least 
25%  oxygenated  compounds  by  volume, 
use  the  following  equation  to  calculate 
a  hydrocarbon  equivalent  mass  for 
comparing  to  the  standard: 

^14.3 -/I, 

^THCE 

MW- 

Where; 

Mthce  =  the  Ci-equivalent  sum  of  the 
concentration  of  carbon  mass 
contributions  of  non-oxygenated 
hydrocarbons,  alcohols,  and  aldehydes, 
mnc  =  the  mass  contribution  from 
nonoxygenated  hydrocarbons. 

Hi  =  the  number  of  carbon  atoms  in  the 
molecular  representation  of  the 
oxygenated  emission  component  /.  For 
example,  for  methanol  (CH.1OH),  n  =  1 
and  for  ethanol  (C2H5OH),  n  =  2. 

M\Vi  =  the  molecular  weight  of  the 

oxygenated  emission  component  1,  as 
described  in  40  CFR  1065.1005. 
***** 

§§86.162-00  and  86.167-17  [Removed] 

■  119.  Sections  86.162-00  and  86.167- 
17  are  removed. 

■  120  .  Subpart  C  is  revised  to  consist 
of  §§  86.201  and  86.213  to  read  as 
follows: 


Subpart  C — Emission  Regulations  for  1994 
and  Later  Model  Year  Gasoline-Fueled  New 
Light-Duty  Vehicles,  New  Light-Duty  Trucks 
and  New  Medium-Duty  Passenger  Vehicles; 
Cold  Temperature  Test  Procedures 

Sec. 

86.201  General  applicability. 

86.213  Fuel  specifications. 

Subpart  C — Emission  Regulations  for 
1994  and  Later  Model  Year  Gasoline- 
Fueled  New  Light-Duty  Vehicles,  New 
Light-Duty  Trucks  and  New  Medium- 
Duty  Passenger  Vehicles;  Cold 
Temperature  Test  Procedures 

§86.201  General  applicability. 

(a)  Vehicles  are  subject  to  cold-testing 
requirements  as  described  in  subpart  S 
of  this  part  and  40  CFR  part  600. 

Perform  testing  to  measure  CO  and 
NMHC  emissions  and  determine  fuel 
economy  as  described  in  40  CFR  part 
1066;  see  especially  40  CFR  1066.710. 

(b)  Manufacturers  may  certify  vehicles 
using  carryover  data  based  on 
previously  published  cold-testing 
procedures.  In  addition,  we  may 
approve  the  use  of  previously  published 
cold-testing  procedures  as  an  alternative 
procedure  under  40  CFR  1066.10(c). 

(c)  Section  86.213  describes  special 
provisions  related  to  test  fuel 
specifications. 

§86.213  Fuel  specifications. 

(a)  Gasoline.  Use  a  gasoline  test  fuel 
with  ethanol  (low-level  blend  only)  or 
without  ethanol  as  follows: 

(1)  You  must  certify  using  service 
accumulation  fuel  and  El 5  test  fuel  as 
specified  in  §  86.113  for  any  vehicles 
required  to  use  an  ethanol-blend  test 
fuel  for  measuring  exhaust  emissions. 
You  may  use  this  test  fuel  any  time 
earlier  than  we  specify. 

(2)  You  may  use  the  test  fuel  specified 
in  this  paragraph  (a)(2)  for  vehicles  that 
are  not  yet  subject  to  exhaust  testing 
with  an  ethanol-blend  test  fuel  under 

§  86.113.  Manufacturers  may  certify 
based  on  this  fuel  using  carryover  data 
until  testing  with  the  ethanol-blend  test 
fuel  is  required.  The  following 
specifications  apply  for  gasoline  test 
fuel  without  ethanol: 


Table  1  of  §86.21  3-Cold  Temperature  Test  Fuel  Specifications  for  Gasoline  Without  Ethanol 


Item 

[ 

Regular 

[ 

Premium  ’ 

Reference 

procedure  2 

(RON+MON)/23 . 

87.8+0.3  . 

92.3+0.5  . 

astm 

D2699. 

Sensitivity^ . . . 

7.5  . 

7.5. 

Distillation  Range  (°F)  . 

ASTM  D86 

Evaporated  initial  boiling  point  . 

76-96  . 

76-96. 

10%  evaporated  . 

98-118  . 

105-125. 

Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


30057 


Table  1  of  §86.21  3-Cold  Temperature  Test  Fuel  Specifications  for  Gasoline  Without  Ethanol— Continued 


Regular 


50%  evaporated  .  179-214  . 

90%  evaporated  . .  316-346  . 

Evaporated  final  boiling  point .  413  Maximum 

Hydrocarbon  composition  (vol  %)  . .•. . . . . 


195-225.  ■ 

316-346. 

413  Maximum. 


Olefins  . .'. .  12.5±0.5  . 

Aromatics  .  26.4±4.0  . 

Saturates  .  Remainder  . 

Lead,  g/gallon . .  0.01,  Maximum  . 

Phosphorous,  g/gallon .  0.005  Maximum 

Total  sulfur,  wt.  %  .  0.0015-0.008  ... 


10.5±0.5. 

32.014.0. 

Remainder. 

0.01 ,  Maximum  . 

0.005  Maximum 

0.001 5-0.008  ., 


RVP,  psi 


11.510.3  .  i  11.510.3 


’  The  premium  fuel  specifications  apply  for  vehicles  designed  to  use  high-octane  premium  fuel. 
2  ASTM  procedures  are  incorporated  by  reference  in  §86.1. 

2  Octane  specifications  are  optional  for  manufacturer  testing. 

Sulfur  concentration  will  not  exceed  0.0045  weight  percent  for  EPA  testing. 


Reference 
procedure  2 


ASTM 

D1319. 


ASTM 

D3237. 

ASTM 

D3231. 

ASTM 

D3120. 

ASTM 

D4953. 


(3)  Manufacturers  may  use  the  EO 
gasoline  test  fuel  specified  in  §  86.113 
for  certification  instead  of  the  fuel 
specified  in  paragraph  (aK2)  of  this 
section,  as  long  as  the  change  in  test  fuel 
does  not  cause  cold  NMHC,  CO,  or  CO2 
emissions  to  decrease;  manufacturers 
must  keep  records  documenting  these 
emission  effects  and  make  them 
available  to  EPA  upon  request. 

(4)  We  may  approve  alternate  fuel 
specifications  that  are  substantially 
equivalent  to  those  in  paragraph  (a)(2)  of 
this  section  for  a  manufacturer’s  testing. 

(b)  Diesel  fuel.  Diesel  fuel  for  testing 
under  this  subpart  must  meet  the 
specifications  for  low-temperature  test 
fuel  in  40.CFR  1065.703. 

Subpart  D — [Removed  and  reserved] 

■  121.  Subpart  D,  consisting  of 

§§  86.301-79  through  86.348-79,  is 
removed  and  resereved. 

Subpart  F — [Amended] 

§  86.505-78 — [Removed] 

■  122.  Remove  §  86.505-78. 

§  86.51 3-94— [Amended] 

■  123.  Section  86.513-94  is  amended  by 
removing  and  reserving  paragraph  (a) 
and  by  removing  and  reserving 
paragraphs  (e)  and  (f). 

■  124.  Section  86.515-78  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§86.515-78  EPA  urban  dynamometer 
driving  schedule. 

(a)  The  dynamometer  driving 
schedules  are  listed  in  appendix  I.  The 
driving  schedules  are  defined  by  a 
smooth  trace  drawn  through  the 


specified  speed  vs.  time  relationships. 
They  consist  of  a  nonrepetitive  series  of 
idle,  acceleration,  cruise,  and 
deceleration  modes  of  various  time 
sequences  and  rates.  Appropriate 
driving  schedules  are  as  follows: 

(1)  Class  I — Appendix  1(b). 

(2)  Class  II — Appendix  1(a)(2). 

(3)  Class  III — Appendix  1(a)(2). 

★  *  ★  ★  ★ 

(d)  For  motorcycles  with  an  engine 
displacement  less  than  50  cc  and  a  top 
speed  less  than  58.7  km/hr  (36.5  mph), 
the  speed  indicated  for  each  second  of 
operation  on  the  applicable  Class  I 
driving  trace  (speed  versus  time 
sequence)  specified  in  appendix  1(b) 
shall  be  adjusted  downward  by  the  ratio 
of  actual  top  speed  to  specified 
maximum  test  speed.  Calculate  the  ratio 
with  three  significant  figures  by 
dividing  the  top  speed  of  the  motorcycle 
in  km/hr  by  58.7.  For  example,  for  a 
motorcycle  with  a  top  speed  of  48.3  km/ 
hr  (30  mph),  the  ratio  would  be  48.3/ 
58.7  =  0.823.  The  top  speed  to  be  used 
under  this  section  shall  be  indicated  in 
the  manufacturer’s  application  for  ’ 
certification,  and  shall  be  the  highest 
sustainable  speed  of  the  motorcycle 
with  an  80  kg  rider  on  a  flat  paved 
surface.  If  the  motorcycle  is  equipped 
with  a  permanent  speed  governor  that  is 
unlikely  to  be  removed  in  actual  use, 
measure  the  top  speed  in  the  governed 
configuration;  otherwise  measure  the 
top  speed  in  the  ungoverned 
configuration. 

Subpart  G — [Amended] 

■  125.  Section  86.608-98  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§86.608-98  Test  procedures. 

(a)  The  prescribed  test  procedures  are 
the  Federal  Test  Procedure,  as  described 
in  subpart  B  of  this  part,  and  the  cold 
temperature  CO  test  procedure  as 
described  in  subpart  C  of  this  part.  For 
purposes  of  Selective  Enforcement 
Audit  testing,  the  manufacturer  shall 
not  be  required  to  perform  any  of  the 
test  procedures  in  subpart  B  of  this  part 
relating  to  evaporative  emission  testing, 
other  than  refueling  emissions  testing, 
except  as  specified  in  paragraph  (a)(2)  of 
this  section. 

(1)  The  Administrator  may  omit  any 
of  the  testing  procedures  described  in 
paragraph  (a)  of  this  section.  Further, 
the  Administrator  may,  on  the  basis  of 

a  written  application  by  a  manufacturer, 
approve  optional  test  procedures  other 
than  those  in  subparts  B  and  C  of  this 
part  for  any  motor  vehicle  which  is  not 
susceptible  to  satisfactory  testing  using 
the  procedures  in  subparts  B  and  C  of 
this  part. 

(2)  The  following  exceptions  to  the 
test  procedures  in  subpart  B  of  this  part 
are  applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  For  mileage  accumulation,  the 
manufacturer  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
service  accumulation  fuels  of  §  86.113. 
Otherwise,  the  manufacturer  rriay  use 
fuels  other  than  those  specified  in  this 
section  only  with  the  advance  approval 
of  the  Administrator. 

(ii)  The  manufacturer  may  measure 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  §  86.131-96(a) 
with  only  a  single  temperature  sensor, 
and  may  drain  the  test  fuel  from  other 
than  the  lowest  point  of  the  tank,  as 
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specified  in  §§  86.131-96(b)  and 
86.152-98(a),  provided  an  equivalent 
method  is  used.  Equivalency 
documentation  shall  he  maintained  hy 
the  manufacturers  and  shall  he  made 
available  to  the  Administrator  upon 
request.  Additionally,  for  any  test 
vehicle  that  has  remained  under 
laboratory  ambient  temperature 
conditions  for  at  lea.st  6  hours  prior  to 
testing,  the  vehicle  soak  described  in 
§  86.132-96(c)  may  be  eliminated  upon 
approval  of  the  Administrator.  In  such 
cases,  the  vehicle  shall  be  operated 
through  the  preconditioning  drive 
described  in  §  86.132-96(c)  immediately 
following  the  fuel  drain  and  fill 
procedure  described  in  §  86.132-96(b). 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  Selective 
Enforcement  Audit  test  vehicles  other 
than  the  preconditioning  specified  in 
§86.132  only  if  the  additional 
preconditioning  was  performed  on 
certification  test  vehicles  of  the  same 
configuration. 

(iv)  [Reserved] 

.  (v)  The  manufacturer  may  substitute 
slave  tires  for  the  drive  wheel  tires  on 
the  vehicle  as  specified  in  §  86.135- 
90(e):  Provided,  that  the  slave  tires  are 
the  same  size. 

(vi)  [Reserved] 

(vii)  In  performing  exhaust  sample 
analysis  under  §86.140-94. 

(A)  When  testing  diesel  vehicles,  or 
methanol-fueled  Otto-cycle  vehicles,  the 
manufacturer  shall  allow  a  minimum  of 
20  minutes  warm-up  for  the  HC 
analyzer,  and  for  diesel  vehicles,  a 
minimum  of  two  hours  warm-up  for  the 
CO,  C02.  and  NOx  analyzers.  (Power  is 
normally  left  on  infrared  and 
chemiluminescent  analyzers.  When  not 
in  use,  the  chopper  motors  of  the 
infrared  analyzers  are  turned  off  and  the 
phototube  high  voltage  supply  to  the 
chemiluminescent  analyzers  is  placed 
in  the  standby  position.) 

(B)  The  manufacturer  shall  exercise 
care  to  prevent  moisture  from 
condensing  in  the  sample  collection 
bags. 

(viii)  The  manufacturer  need  not 
comply  with  §  86.142  or  §  86.155,  since 
the  records  required  therein  are 
provided  under  other  provisions  of  this 
subpart  G. 

(ix)  If  a  manufacturer  elects  to 
perform  the  background  determination 
procedure  described  in  paragraph 
(a)(2)(xi)  of  this  section  in  addition  to 
performing  the  refueling  emissions  test 
procedure,  the  elapsed  time  between  the 
initial  and  final  FID  readings  shall  be 
recorded,  rounded  to  the  nearest  second 
rather  than  minute  as  described  in 
§  86.154-98(e)(8).  In  addition,  the 
vehicle  soak'iiescribed  in  §  86.153-98(e) 


shall  be  conducted  with  the  windows 
and  luggage  compartment  of  the  vehicle 
open. 

(x)  The  Administrator  may  elect  to 
perform  a  seal  test,  described  in 

§  86.153-98(b),  of  both  integrated  and 
non-integrated  systems  instead  of  the 
full  refueling  test.  When  testing  non- 
integrated  systems,  a  manufacturer  may 
conduct  the  canister  purge  described  in 
§  86.153-98(b)(l)  directly  following  the 
preconditioning  drive  described  in 
§  86.132-96(e)  or  directly  following  the 
exhaust  emissions  test  described  in 
§86.137-96. 

(xi)  In  addition  to  the  refueling  test, 

a  manufacturer  may  elect  to  perform  the 
following  background  emissions 
determination  immediately  prior  to  the 
refueling  measurement  procedure 
described  in, §86.154,  provided  EPA  is 
notified  of  this  decision  prior  to  the  start 
of  testing  in  an  SEA. 

(A)  The  SHED  shall  be  purged  for 
several  minutes  immediately  prior  to 
the  background  determination.  Warning: 
If  at  any  time  the  concentration  of 
hydrocarbons,  of  methanol,  or  of 
methanol  and  hydrocarbons  exceeds 
15,000  ppm  C,  the  enclosure  should  be 
immediately  purged.  This  concentration 
provides  a  4:1  safety  factor  against  the 
lean  flammability  limit. 

(B)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 
immediately  prior  to  the  background 
determination.  If  not  already  on,  the 
enclosure  mixing  fan  and  the  spilled 
fuel  mixing  blower  shall  be  turned  on  at 
this  time. 

(C)  Place  the  vehicle  in  the  SHED.  The 
ambient  temperature  level  encountered 
by  the  test  vehicle  during  the  entire 
background  emissions  determination 
shall  be  80  °F  ±3  °F.  The  windows  and 
luggage  compartment  of  the  vehicle 
must  be  open  and  the  gas  cap  must  be 
secured.  ' 

(D)  Seal  the  SHED.  Immediately 
analyze  the  ambient  concentration  of 
hydrocarbons  in  the  SHED  and  record. 
This  is  the  initial  background 
hydrocarbon  concentration. 

(E)  Soak  the  vehicle  for  ten  minutes 
±1  minute. 

(F)  The  FID  (or  HFID)  hydrocarbon 
analyzer  Shall  be  zeroed  and  spanned 
immediately  prior  to  the  end  of  the 
background  determination. 

(G)  Analyze  the  ambient 
concentration  of  hydrocarbons  in  the 
SHED  and  record.  This  is  the  final 
background  hydrocarbon  concentration. 

(H)  The  total  hydrocarbon  mass 
emitted  during  the  background 
determination  is  calculated  according  to 
§  86.156.  To  obtain  a  per-minute 
background  emission  rate,  divide  the 
total  hydrocarbon  mass  calculated  in 


this  paragraph  by  the  duration  of  the 
soak,  rounded  to  the  nearest  second, 
described  in  paragraph  (a)(2)(xi)(G)  of 
this  section. 

(I)  The  background  emission  rate  is 
multiplied  by  the  duration  of  the 
refueling  measurement  obtained  in 
paragraph  (a)(2)(ix)  of  this  section.  This 
number  is  then  subtracted  from  the  total 
grams  of  emissions  calculated  for  the 
refueling  test  according  to  §  86.156- 
98(a)  to  obtain  the  adjusted  value  for 
total  refueling  emissions.  The  final 
results  for  comparison  with  the 
refueling  ernission  standard  shall  be 
computed  by  dividing  the  adjusted 
value  for  total  refueling  mass  emissions 
by  the  total  gallons  of  fuel  dispensed  in 
the  refueling  test  as  described  in 
§86.156-98(b). 

(xii)  In  addition  to  the  requirements  of 
subpart  B  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  and 
methanol-fueled  vehicles  as  follows 
prior  to  emission  testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.610.1  kPa)  to 
the  fuel  system,  allowing  the  pressure  to 
stabilize,  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  kPa)  in  five  minutes.  If 
required,  the  manufacturer  shall 
perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 

§  86.609-98(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  systems. 

(G)  The  manufacturer  may  not  modify 
the  test  vehicle’s  evaporative  or 
refueling  emission  control  systems  by 
component  addition,  deletion,  or 
substitution,  except  to  comply  with 
paragraph  (a)(2)(ii)  of  this  section  if 
approved  in  advance  by  the 
Administrator. 

(3)  The  following  exceptions  to  the 
test  procedures  in  subpart  G  of  this  part 
are  applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  The  manufacturer  may  measure  the 
temperature  of  the  test  fuel  at  other  than 
the  approximate  mid-volume  of  the  fuel 
tank,  as  specified  in  §  86.107-96(e),  and 
may  drain  the  test  fuel  from  other  than 
the  lowest  point  of  the  fuel  tank, 
provided  an  equivalent  method  is  used. 
Equivalency  documentation  shall  be 
maintained  by  the  manufacturer  and 
shall  be  made  available  to  the 
Administrator  upon  request. 
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(ii)  In  performing  exhaust  sample 
analysis  under  §  86.140,  the 
manufacturer  shall  exercise  care  to 
prevent  moisture  from  condensing  in 
the  sample  collection  bags. 

(iii)  The  manufacturer  need  not 
comply  with  §  86.142  since  the  records 
required  therein  are  provided  under 
other  provisions  of  this  subpart  G. 

(iv)  In  addition  to  the  requirements  of 
subpart  C  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  vehicles  as 
follows  prior  to  exhaust  emission 
testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.6±0.1  kPa)  to 
the  fuel  system  allowing  the  pressure  to 
stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  kPa)  in  five  minutes.  If 
required,  the  manufacturer  shall 
perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  .section  and 
report  this  action  in  accordance  with 

§  86.609-98(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  rehieling  emission 
control  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle’s  evaporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution,  except  if  approved  in 
advance  by  the  Administrator,  to 
comply  with  paragraph  (a)(3)(i)  of  this 
section. 

★  ★  *  *  * 

■  126.  Section  86.609-98  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§86.609-98  Calculation  and  reporting  of 
test  results. 

(a)  Initial  test  results  are  calculated 
following  the  test  procedures  specified 
in  §  86.608-98(a).  Round  the  initial  test 
results  to  the  number  of  decimal  places 
contained  in  the  applicable  emission 
standard  expressed  to  one  additional 
significant  figure. 

(b)  Final  test  results  for  each  test 
vehicle  are  calculated  by  summing  the 
initial  test  results  derived  in  paragraph 

(a)  of  this  section  for  each  test  vehicle, 
dividing  by  the  number  of  times  that 
specific  test  has  been  conducted  on  the 
vehicle,  and  rounding  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  standard  expressed  to 
one  additional  significant  figure. 

(c)  Final  deteriorated  test  results — (1) 
For  each  test  vehicle.  The  final 


deteriorated  test  results  for  each  light- 
duty  vehicle  tested  for  exhaust 
emissions  and/or  refueling  emissions 
according  to  subpart  B,  subpart  C,  or 
subpart  R  of  this  part  are  calculated  by 
first  multiplying  or  adding,  as 
appropriate,  the  final  test  results  by  or 
to  the  appropriate  deterioration  factor 
derived  from  the  certification  process 
for  the  engine  or  evaporative/refueling 
family  and  model  year  to  which  the 
selected  configuration  belongs,  and  then 
by  multiplying  by  the  appropriate 
reactivity  adjustment  factor,  if 
applicable,  and  rounding  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  emission  standard.  For 
the  purpose  of  this  paragraph  (c),  if  a 
multiplicative  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  one,  that 
deterioration  factor  is  one.  If  an  additive 
deterioration  factor  as  computed  during 
the  certification  proeess  is  less  than 
zero,  that  deterioration  factor  will  be 
zero. 

(2)  Exceptions.  There  are  no 
deterioration  factors  for  light-duty 
vehicle  emissions  obtained  during 
spitback  testing  in  accordance  with 
§86.146-96.  Accordingly,  for  the  fuel 
dispensing  spitback  test,  the  term  “final 
deteriorated  test  results”  means  the  final 
test  results  derived  in  paragraph  (b)  of 
this  section  for  each  test  vehicle, 
rounded  to  the  same  number  of  decimal 
places  contained  in  the  applicable 
emission  standard. 
***** 

§86.610-98  [Amended] 

■  127.  Section  86.610-98  is  amended  by 
removing  and  reserving  paragraph  (c)(2). 

■  128.  Section  86.612-97  is  revised  to 
read  as  follows: 

§86.612-97  Suspension  and  revocation  of 
certificates  of  conformity. 

(a)  The  certificate  of  conformity  is 
immediately  suspended  with  respect  to 
any  vehicle  failing  pursuant  to  §  86.610- 
98  (b)  effective  from  the  time  that  testing 
of  that  vehicle  is  completed. 

(b)  The  Administrator  may  suspend 
the  certificate  of  conformity  for  a 
configuration  that  does  not  pass  a 
selective  enforcement  audit  pursuant  to 
§  86.610-98(c)  based  on  the  first  test,  or 
all  tests,  conducted  on  each  vehicle. 

This  suspension  will  not  occur  before 
ten  days  after  failure  to  pass  the  audit. 

(c)  If  the  results  of  vehicle  testing 
pursuant  to  the  requirements  of  this 
subpart  indicates  the  vehicles  of  a 
particular  configuration  produced  at 
more  than  one  plant  do  not  conform  to 
the  regulations  with  respect  to  which 
the  certificate  of  conformity  was  issued, 
the  Administrator  may  suspend  the 


certificate  of  conformity  with  respect  to 
that  configuration  for  vehicles 
manufactured  by  the  manufacturer  in 
other  plants  of  the  manufacturer. 

(d)  The  Administrator  will  notify  the 
manufacturer  in  writing  of  any 
suspension  or  revocation  of  a  certificate 
of  conformity  in  whole  or  in  part: 

Except,  that  the  certificate  of  conformity 
is  immediately  suspended  with  respect 
to  any  vehicle  failing  pursuant  to 

§  86.610-98(b)  and  as  provided  for  in 
paragraph  (a)  of  this  section. 

(e)  The  Administrator  may  revoke  a 
certificate  of  conformity  for  a 
configuration  when  the  certificate  has 
been  suspended  pursuant  to  paragraph 

(b)  or  (c)  of  this  section  if  the  proposed 
remedy  for  the  nonconformity,  as 
reported  by  the  manufacturer  to  the 
Administrator,  is  one  requiring  a  design 
change(s)  to  the  engine  and/or  emission 
control  system  as  described  in  the 
Application  for  Certification  of  the 
affected  configuration. 

(f)  Once  a  certificate  has  been 
suspended  for  a  failed  vehicle  as 
provided  for  in  paragraph  (a)  of  this 
section,  the  manufacturer  must  take  the 
following  actions: 

(1)  Before  the  certificate  is  reinstated 
for  that  failed  vehicle — 

(1)  Remedy  the  nonconformity;  and 

(ii)  Demonstrate  that  the  vehicle’s 

final  deteriorated  test  results  conform  to 
the  applicable  emission  standards  or 
family  particulate  emission  limits,  as 
defined  in  this  part  86  by  retesting  the 
vehicle  in  accordance  with  the 
requirements  of  this  subpart. 

[2)  Submit  a  written  report  to  the 
Administrator  within  thirty  days  after 
successful  completion  of  testing  on  the 
failed  vehicle,  which  contains  a 
description  of  the  remedy  and  test 
results  for  the  vehicle  in  addition  to 
other  information  that  rnay  be  required 
by  this  subpart. 

(g)  Once  a  certificate  has  been 
suspended  pursuant  to  paragraph  (b)  or 

(c)  of  this  section,  the  manufacturer 
must  take  the  following  actions  before 
the  Administrator  will  consider 
reinstating  such  certificate: 

(1)  Submit  a  written  report  to  the 
Administrator  which  identifies  the 
reason  for  the  noncompliance  of  the 
vehicles,  describes  the  proposed 
remedy,  including  a  description  of  any 
proposed  quality  control  and/or  quality 
assurance  measures  to  be  taken  by  the 
manufacturer  to  prevent  the  future 
occurrence  of  the  problem,  and  states 
the  date  on  which  the  remedies  will  be 
implemented. 

(2)  Demonstrate  that  the  engine  family 
or  configuration  for  which  the  certificate 
of  conformity  has  been  suspended  does 
in  fact  comply  with  the  requirements  of 
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this  subpart  by  testing  vehicles  selected 
from  normal  production  runs  of  that 
engine  family  or  configuration  at  the 
plant(s)  or  the  facilities  specified  by  the 
Administrator,  in  accordance  with:  the 
conditions  specified  in  the  initial  test 
order  pursuant  to  §  86.603  for  a 
configuration  suspended  pursuant  to 
paragraph  (b)  or  (c)  of  this  section. 

(3)  If  the  Administrator  has  not 
revoked  the  certificate  pursuant  to 
paragraph  (e)  of  this  section  and  if  the 
manufacturer  elects  to  continue  testing 
individual  vehicles  after  suspension  of 
a  certificate,  the  certificate  is  reinstated  ' 
for  any  vehicle  actually  determined  to 
have  its  final  deteriorated  test  results  in 
conformance  with  the  applicable 
standards  through  testing  in  accordance 
with  the  applicable  test  procedures. 

(h)  Once  a  certificate  for  a  failed 
engine  family  or  configuration  has  been 
revoked  under  paragraph  (e)  of  this 
section  and  the  manufacturer  desires  to 
introduce  into  commerce  a  modified 
version  of  that  engine  family  or 
configuration,  the  following  actions  will 
be  taken  before  the  Administrator  may 
issue  a  certificate  for  the  new  engine 
family  or  configuration: 

(1)  If  the  Administrator  determines 
that  the  proposed  change(s)  in  vehicle 
design  may  have  an  effect  on  emission 
performance  deterioration  and/or  fuel 
economy,  he/she  shall  notify  the 
manufacturer  within  five  working  days 
after  receipt  of  the  report  in  paragraph 
(g)(1)  of  this  section  whether  subsequent 
testing  under  this  subpart  will  be 
sufficient  to  evaluate  the  proposed 
change(s)  or  whether  additional  testing 
will  be  required. 

(2)  After  implementing  the  change(s) 
intended  to  remedy  the  nonconformity, 
the  manufacturer  shall  demonstrate,  if 
the  certificate  was  revoked  pursuant  to 
paragraph  (e)  of  this  section,  that  the 
modified  vehicle  configuration  does  in 
fact  conform  with  the  requirements  of 
this  subpart  by  testing  vehicles  selected 
from  normal  production  runs  of  that 
modified  vehicle  configuration  in 
accordance  with  the  conditions 
specified  in  the  initial  test  order 
pursuant  to  §  86.603.  The  Administrator 
shall  consider  this  testing  to  satisfy  the 
testing  requirements  of  §  86.079-32  or 

§  86.079-33  if  the  Administrator  had  so 
notified  the  manufacturer.  If  the 
subsequent  testing  results  in  a  pass 
decision  pursuant  to  the  criteria  in 
§86.610-98(c),  the  Administrator  shall 
reissue  or  amend  the  certificate,  if 
necessary,  to  include  that  configuration: 
Provided,  that  the  manufacturer  has 
satisfied  the  testing  requirements 
specified  in  paragraph  (h)(1)  of  this 
section.  If  the  subsequent  audit  results 
in  a  fail  decision  pursuant  to  the  criteria 


in  §  86.610-98(c),  the  revocation 
remains  in  effect.  Any  design  change 
approvals  under  this  subpart  are  limited 
to  the  modification  of  the  configuration 
specified  by  the  test  order. 

(i)  A  manufacturer  may  at  any  time 
subsequent  to  an  initial  suspension  of  a 
certificate  of  conformity  with  respect  to 
a  test  vehicle  pursuant  to  paragraph  (a) 
of  this  section,  but  not  later  than  fifteen 
(15)  days  or  such  other  period  as  may 
be  allowed  by  the  Administrator  after 
notification  of  the  Administrator’s 
decision  to  suspend  or  revoke  a 
certificate  of  conformity  in  whole  or  in 
part  pursuant  to  paragraph  (b),  (c)  or  (e) 
of  this  section,  request  that  the 
Administrator  grant  such  manufacturer 
a  hearing  as  to  whether  the  tests  have 
been  properly  conducted  or  any 
sampling  methods  have  been  properly 
applied. 

(j)  After  the  Administrator  suspends 
or  revokes  a  certificate  of  conformity 
pursuant  to  this  section  or  notifies  a 
manufacturer  of  his  intent  to  suspend, 
revoke  or  void  a  certificate  of 
conformity  under  §  86.007-30(e)  or 

§  86.1850,  and  prior  to  the 
commencement  of  a  hearing  under 
§  86.614,  if  the  manufacturer 
demonstrates  to  the  Administrator’s 
satisfaction  that  the  decision  to 
suspend,  revoke  or  void  the  certificate 
was  based  on  erroneous  information,  the 
Administrator  shall  reinstate  the 
certificate. 

(k)  To  permit  a  manufacturer  to  avoid 
storing  non-test  vehicles  when 
conducting  testing  of  an  engine  family 
or  configuration  subsequent  to 
suspension  or  revocation  of  the 
certificate.of  conformity  for  that  engine 
family  or  configuration  pursuant  to 
paragraph  (b),  (c),  or  (e)  of  this  section, 
the  manufacturer  may  request  that  the 
Administrator  conditionally  reinstate 
the  certificate  for  that  engine  family  or 
configuration.  The  Administrator  may 
reinstate  the  certificate  subject  to  the 
condition  that  the  manufacturer 
consents  to  recall  all  vehicles  of  that 
engine  family  or  configuration  produced 
from  the  time  the  certificate  is 
conditionally  reinstated  if  the  engine 
family  or  configuration  fails  the 
subsequent  testing  and  to  remedy  any 
nonconformity  at  no  expense  to  the 
owner. 

Subpart  H — [Removed  and  reserved] 

■  129.  Subpart  H,  consisting  of 
§§  86.701-94  through  86.709-99,  is 
removed  and  reserved. 


Subpart  M — [Removed  and  reserved] 

■  130.  Subpart  M,  consisting  of 
§§86.1201-90  through  86.1246-96,  is 
removed  and  reserved. 

Subpart  N — Exhaust  Test  Procedures 
for  Heavy-Duty  Engines 

■  131.  The  heading  of  subpart  N  is 
revised  to  read  as  set  forth  above. 

■  132.  Section  86.1305-2010  is 
redesignated  as  §  86.1305,  and  newly 
redesignated  §86.1305  is  revised  to  read 
as  follows: 

§  86.1305  Introduction;  structure  of 
subpart. 

(a)  This  subpart  specifies  the 
equipment  and  procedures  for 
performing  exhaust-emission  tests  on 
Otto-cycle  and  diesel-cycle  heavy-duty 
engines.  Subpart  A  of  this  part  sets  forth 
the  emission  standards  and  general 
testing  requirements  to  comply  with 
EPA  certification  procedures. 

(b)  Use  the  applicable  equipment  and 
procedures  for  spark-ignition  or 
compression-ignition  engines  in  40  CFR 
part  1065  to  determine  whether  engines 
meet  the  duty-cycle  emission  standards 
in  subpart  A  of  this  part.  Measure  the 
emissions  of  all  regulated  pollutants  as 
specified  in  40  CFR  part  1065.  Use  the 
duty  cycles  and  procedures  specified  in 
§§86.1333,  86.1360,  and  86.1362. 

Adjust  emission  results  from  engines 
using  aftertreatment  technology  with 
infrequent  regeneration  events  as 
described  in  §  86.004-28. 

(c)  The  provisions  in  §§  86.1370  and 
86.1372  apply  for  determining  whether 
an  engine  meets  the  applicable  not-to- 
exceed  emission  standards. 

(d)  Measure  smoke  usmg  the 
procedures  in  subpart  I  of  this  part  for 
evaluating  whether  engines  meet  the 
smoke  standards  in  subpart  A  of  this 
part. 

(e)  Use  the  fuels  specified  in  40  CFR 
part  1065  to  perform  valid  tests,  as 
follows: 

(1)  For  service  accumulation,  use  the 
test  fuel  or  any  commercially  available 
fuel  that  is  representative  of  the  fuel  that 
in-use  engines  will  use. 

(2)  For  diesel-fueled  engines,  use  the 
ultra  low-sulfur  diesel  fuel  specified  in 
40  CFR  part  1065  for  emission  testing. 

(3)  For  gasoline-fueled  engines,  use 
the  appropriate  EO  fuel  specified  in  40 
CFR  part  1065,  except  that  the  sulfur 
concentration  must  be  between  0.0015 
and  0.008  weight  percent  and  research 
octane  must  be  at  least  93. 

(f)  You  may  use  special  or  alternate 
procedures  to  the  extent  we  allow  them 
under  40  CFR  1065.10.  In  addition,  for 
2010  and  earlier  model  year  engines, 
you  may  use  modified  test  procedures 
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as  needed  to  conform  to  the  procedures 
that  were  specified  at  the  time  of 
emission  testing  for  the  model  year  in 
question. 

(g)  This  subpart  applies  to  you  as  a 
manufacturer,  and  to  anyone  who  does 
testing  for  you. 

(h)  For  testing  conducted  with 
engines  installed  in  vehicles,  including 
field  testing  conducted  to  measure 
emissions  under  Not-To-Exceed  test 
procedures,  use  the  test  procedures  and 
equipment  specified  in  40  CFR  part 
1065,  subpart  J. 


§§86.1305-90,  86.1305-2004,  86.1306-07, 
86.1306-96,  86.1308-84,  86.1309-90, 
86.1310-90,  86.1310-2007,  86.1311-94, 

86.1312- 88,  86.1312-2007,  86.1313-94, 

86.1313- 98,  86.1313-2004,  86.1313-2007, 

86.1314- 94,  86.1316-94,  86.1318-84, 
86.1319-90,  86.1328-90,  86.1321-94, 
86.1322-84,  86.1323-84,  86.1323-2007, 
86.1324-84,  86.1325-94,  86.1326-90, 
86.1327-96,  86.1327-98,  86.1330-90,  and 
86.1332-90  [Removed] 

■  133.  Remove  §§  86.1305-90,  86.1305- 
2004,  86.1306-07,  86.1306-96,  86.1308- 
84,  86.1309-90,  86.1310-90,  86.1310- 
2007,  86.1311-94,  86.1312-88,  86.1312- 
2007,  86.1313-94,  86.1313-98,  86.1313- 
2004,  86.1313-2007,  86.1314-94, 


86.1316-94,  86.1318-84,  86.1319-90, 
86.1320-90,  86.1321-94,  86.1322-84, 
86.1323-84,  86.1323-2007,  86.1324-84, 
86.1325-94,  86.1326-90,  86.1327-96, 
86.1327-98,  86.1330-90,  and  86.1332- 
90. 

■  134.  Section  86.1333-2010  is 
redesignated  as  §  86.1333,  and  newly 
redesignated  §  86.1333  is  amended  by 
revising  paragraphs  (a)(l)  and  (d)  to  read 
as  follows: 

§86.1333  Transient  test  cycle  generation, 

(a)  *  *  * 

(1)  To  unnormalize  rpm,  use  the 
following  equations: 

(i)  For  diesel  engines: 


.  %rpm  •  ( Max  Test  Speed  -  Curb  Idle  Speed ) 

Actual  rpm  = - - -  +  Curb  Idle  Speed 


Where: 


Max  Test  Speed  =  the  maximum  test  speed  (ii)  For  Otto-cycle  engines: 

as  calculated  in  40  CFR  part  1065. 


Vorpm  •  ( Max  Test  Speed  -  Curb  Idle  Speed ) 

Actual  rpm  = - -  -f  Curb  Idle  Speed 

100 


Where: 

Max  Test  Speed  =  the  maximum  test  speed 
as  calculated  in  40  CFR  part  1065. 

•k  *  *  *  * 

(d)  Determine  idle  speeds  as  specified 
in  40  CFR  1065.510. 

§§86.1333-90,  86.1334-84,  86.1335-90, 
86.1336-84,  86.1337-96,  86.1337-2007, 
86.1338-84,  86.1338-2007,  86.1339-90, 

86.1340- 90,  86.1340-94,  86.1341-90, 

86.1341- 98,  86.1342-90,  86.1342-94, 

86.1 343- 88,  and  86.1 344-94  [Removed] 

■  135.  Remove  §§  86.1333-90,  86.1334- 
84,  86.1335-90,  86.1336-84,  86.1337- 
96,  86.1337-2007,  86.1338-84,  86.1338- 
2007,  86.1339-90,  86.1340-90,  86.1340- 
94,  86.1341-90,  86.1341-98,  86.1342- 
90,  86.1342-94,  86.1343-88,  and 

86.1344- 94. 

■  136.  Section  86.1360-2007  is 
redesignated  as  §  86.1360,  and  newly 
redesignated  §  86.1360  is  amended  by 
revising  paragraphs  (b)(1),  (c),  and  (f)(3) 
to  read  as  follows: 

§  86.1 360  Supplemental  emission  test;  test 
cycle  and  procedures. 

***** 

(b)  *  *  * 


(l)  Perform  testing  as  described  in 
§  86.1362  for  determining  whether  an 
engine  meets  the  applicable  standards 
when  measured  over  the  supplemental 
emission  test. 

***** 

(c)  The  engine  speeds  A,  5  and  C, 
referenced  in  the  table  in  paragraph 
(b)(1)  of  this  section,  must  be 
determined  as  follows: 

Speed  A  =  ni„+  0.25  x  (nhi-ni„) 

Speed  B  =  nio+  0.50  x  (nhi  -  nio) 

Speed  C  =  ni„+  0.75  x  (nhi  —  nio) 

Where: , 

Hhi  =  High  speed  as  determined  hy 

calculating  70%  of  the  maximum  power. 
The  highest  engine  speed  where  this 
power  value  occurs  on  the  power  curve 
is  defined  as  nhi. 

nio  =  Low  speed  as  determined  by  calculating 
50%  of  the  maximum  power.  The  lowest 
engine  speed  where  this  power  value 
occurs  on  the  power  curve  is  defined  as 
nio.  Maximum  power  =  the  maximum 
observed  power  calculated  according  to 
the  engine  mapping  procedures  defined 
in  40  CFR  1065.510. 
***** 

(f)*  *  * 

(3)  If  the  Maximum  Allowable 
Emission  Limit  for  any  point,  as 


calculated  under  paragraphs  (f)(1)  and ' 
(2)  of  this  section,  is  greater  than  the 
applicable  Not-to-Exceed  limit  (if  within 
the  Not-to-Exceed  control  area  defined 
in  §  86.1370(b)),  then  the  Maximum 
Allowable  Emission  Limit  for  that  point 
shall  be  defined  as  the  applicable  Not- 
to-Exceed  limit. 

***** 

■  137.  Section-86.1362-2010  is 
redesignated  as  §86.1362,  and  newly 
redesignated  §86.1362  is  amendec^by 
revising  the  introductory  text  and 
adding  paragraph  (f)  to  read  as  follows: 

§86.1362  Steady-state  testing  with  a 
ramped-modal  cycle. 

This  section  describes  how  to  test 
engines  under  steady-state  conditions. 
***** 

(f)  For  2007  through  2010  model 
years,  manufacturers  may  follow  the 
mode  order  described  in  this  paragraph 
(f)  instead  of  the  mode  order  specified 
in  paragraph  (a)  of  this  section.  Any 
EPA  testing  with  these  engines  will  rely 
on  the  same  procedure  used  by  the 
manufacturer  for  certification. 


RMC  mode 

Time  in  mode 
(seconds) 

Engine  speed '  ^ 

Torque 
(percent)  -  ^ 

la 

Steady-state  . 

170 

Warm  Idle  . 

0. 

1b 

Transition . 

20 

Linear  T  ransition . 

Linear  Transition. 

2a 

Steady-state  . 

170 

A  . 

100. 
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RMC  mode 

Time  in  mode 
(seconds) 

Engine  speed '  ^ 

Torque 
(percent)  2  3 

2b  Transition . 

20 

A  . : . 

Linear  Transition. 

3a  Steady-state  . 

102 

A  . 

25. 

3b  T ransition . 

20 

A  . 

Linear  (ransition. 

4a  Steady-state  . . 

100 

A  . 

75. 

4b  Transition . 

20 

A  . 

Linear  Transition. 

5a  Steady-state  . 

103 

A  . 

50. 

5b  T ransition . 

20 

Linear  Transition . . 

Linear  Transition. 

6a  Steady-state  . 

‘  194 

B  . 

lOO." 

6b  Transition . 

20 

B  . 

Linear  Transition. 

7a  Steady-state  . 

219 

B  . 

25. 

7b  T ransition . 

20 

B  . ' 

Linear  Transition. 

8a  Steady-state  . 

220 

B  . 

75. 

8b  Transition . 

20 

B  . 

Linear  Transition. 

9a  Steady-state  . 

219 

B  . 

50. 

9b  Transition . 

20 

Linear  T ransition . 

Linear  Transition. 

10a  Steady-state  . 

171 

C  . ^ . 

100. 

10b  Transition . 

20 

C  . 

Linear  Transition. 

11a  Steady-state  . 

102 

C  . 

25. 

11b  Transition . 

20 

C  . 

Linear  Transition. 

12a  Steady-state  . T. . 

100 

C  . 

75. 

12b  Transition . 

20 

C  . 

Linear  Transition. 

1 3a  Steady-state  . 

102 

C  . 

50. 

13b  Transition . . 

20 

Linear  Transition . 

Linear  Transition. 

14  Steady-state  . 

168 

Warm  Idle  . 

0. 

1  Speed  terms  are  defined  in  40  CFR  part  1 065. 

2  Advance  from  one  mode  to  the  next  within  a  20-second  transition  phase.  During  the  transition  phase,  command  a  linear  progression  from  the 
speed  or  torque  setting  of  the  current  mode  to  the  speed  or  torque  setting  of  the  next  mode. 

3 The  percent  torque  is  relative  to  maximum  torque  at  the  commanded  engine  speed. 


§§86.1362-2007  and  86.1363-2007 
[Removed] 

■  138.  Remove  §§  86.1362-2007  and 
86.1363-2007. 

■  139.  Section  86.1370-2007  is 
redesignated  as  §  86.1370,  and  newly 
redesignated  §  86.1370  is  amended  by 
revising  paragraphs  (a),  (b)(3),  (b)(6), 
and  (f)  introductory  text  to  read  as 
follows: 

§  86.1 370  Not-To-Exceed  test  procedures. 

(a)  General.  The  purpose  of  this  test 
procedure  is  to  measure  in-use 
emissions  of  heavy-duty  diesel  engines 
while  operating  within  a  broad  range  of 
speed  and  load  points  (the  Not-To- 
Exceed  Control  Area)  and  under 
conditions  which  can  reasonably  be 
expected  to  be  encountered  in  normal 
vehicle  operation  and  use.  Emission 
results  from  this  test  procedure  are  to  be 
compared  to  the  Not-To-Exceed  Limits 
specified  in  §  86.007-ll(a)(4),  or  to  later 
Not-To-Exceed  Limits.  The  Not-To- 
Exceed  Limits  do  not  apply  for  engine- 
starting  conditions.  Tests  conducted 
using  the  procedures  specified  in  this 
subpart  are  considered  valid  Not-To- 
Exceed  tests  (Note:  duty  cycles  and 
limits  on  ambient  conditions  do  not 
apply  for  Not-To-Exceed  tests). 

(b)  *  *  * 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (b)(1)  and  (2)  of  this  section, 
all  operating  speed  and  load  points  with 
brake  specific  fuel  consumption  (BSFC) 
values  within  5%  of  the  minimum  BSFC 
value  of  the  engine.  For  the  purposes  of 


this  requirement,  BFSC  must  be 
calculated  under  the  general  test  cell 
conditions  specified  in  40  CFR  part 
1065.  The  manufacturer  may  petition 
the  Administrator  at  certification  to 
exclude  such  points  if  the  manufacturer 
can  demonstrate  that  the  engine  is  not 
expected  to  operate  at  such  points  in 
normal  vehicle  operation  and  use. 
Engines  equipped  with  drivelines  with 
multi-speed  manual  transmissions  or 
automatic  transmissions  with  a  finite 
number  of  gears  are  not  subject  to  the 
requirements  of  this  paragraph  (b)(3). 
***** 

(6)(i)  For  petroleum-fueled  diesel 
cycle  engines,  the  manufacturer  may 
identify  particular  engine-vehicle 
combinations  and  may  petition  the 
Administrator  at  certification  to  exclude 
operating  points  from  the  Not-to-Exceed 
Control  Area  defined  in  paragraphs 
(b)(1)  through  (5)  of  this  section  if  the 
manufacturer  can  demonstrate  that  the 
engine  is  not  capable  of  operating  at  . 
such  points  when  used  in  the  specified 
engine-vehicle  combination(s). 

(li)  For  diesel  cycle  engines  that  are 
not  petroleum-fueled,  the  manufacturer 
may  petition  the  Administrator  at 
certification  to  exclude  operating  points 
from  the  Not-to-Exceed  Control  Area 
defined  in  paragraphs  (b)(1)  through  (5) 
of  this  section  if  the  manufacturer  can 
demonstrate  that  the  engine  is  not 
expected  to  operate  at  such  points  in 
normal  vehicle  operation  and  use. 
***** 


(f)  NTE  cold  temperature  operating 
exclusion.  Engines  equipped  with 
exhaust  gas  recirculation  (EGR)  whose 
operation  within  the  NTE  control  area 
specified  in  paragraph  (b)  of  this  section 
when  operating  during  cold  temperature 
conditions  as  specified  in  paragraph 
(f)(1)  of  this  section  are  not  subject  to 
the  NTE  emission  limits  during  the 
specified  cold  temperature  operation 
conditions. 

***** 

§  86.1 372-2007  [Redesignated  as 
§86.1372] 

■  140.  Section  86.1372-2007  is 
redesignated  as  §  86.1372. 

§§86.1375-2007  and  86.1380-2004 
[Removed] 

■  141.  Remove  §§  86.1375-2007  and 
86.1380-2004. 

Subpart  O — [Removed  and  reserved] 

■  142.  Subpart  O,  consisting  of 
§§86.1401  through  86.1442,  is  removed 
and  reserved. 

Subpart  R — [Removed  and  reserved] 

■  143.  Subpart  R,  consisting  of 

§§  86.1701-99  through  86.1780-99,  is 
removed  and  reserved. 

Subpart  S — [Amended] 

■  144.  Section  86.1801-12  is  amended 
by  revising  paragraphs  (a)  through  (d) 
and  adding  paragraph  (e)  to  read  as 
follows: 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


30063 


§86.1801-12  Applicability. 

(a)  Applicability.  The  provisions  of 
this  subpart  apply  to  certain  types  of 
new  vehicles  as  described  in  this 
paragraph  (a).  Where  the  provisions 
apply  for  a  type  of  vehicle,  they  apply 
for  vehicles  powered  by  any  fuel.  In 
some  cases,  manufacturers  of  heavy^ 
duty  engines  and  vehicles  can  choose 
whether  to  meet  the  requirements  of  this 
subpart  or  the  requirements  of  subpart 
A  of  this  part;  those  provisions  are 
therefore  considered  optional,  but  only 
to  the  extent  that  manufacturers  comply 
with  the  other  set  of  requirements.  In 
cases  where  a  provision  applies  only  to 
a  certain  vehicle  group  based  on  its 
model  year,  vehicle  class,  motor  fuel, 
engine  type,  or  other  distinguishing 
characteristics,  the  limited  applicability 
is  cited  in  the  appropriate  section.  The 
provisions  of  this  subpart  apply  to 
certain  vehicles  as  follows: 

(1)  The  provisions  of  this  subpart 
apply  for  light-duty  vehicles,  and  light- 
duty  trucks, 

(2)  The  provisions  of  this  suhpart 
apply  for  medium-duty  passenger 
vehicles.  The  provisions  of  this  subpart 
also  apply  for  other  complete  heavy- 
duty  vehicles  at  or  below  14,000  pounds 
GVWR,  except  as  follows: 

(i)  The  provisions  of  this  subpart  are 
optional  for  diesel-cycle  vehicles 
through  model  year  2018. 

(ii)  The  onboard  diagnostic 
requirements  in  this  subpart  do  not 
apply  if  engines  meet  the  onboard 
diagnostic  requirements  specified  in 
§86.007-17. 

(iii)  Greenhouse  gas  emission 
standards  apply  as  specified  in  40  CFR 
parts  1036  and  1037  instead  of  the 
standards  specified  in  this  subpart. 

(3)  The  provisions  of  this  subpart 
generally  do  not  apply  to  incomplete 
heavy-duty  vehicles  or  to  complete 
vehicles  above  14,000  pounds  GVWR 
(see  subpart  A  of  this  part  and  40  CFR 
part  1037).  However,  this  subpart 
applies  to  such  vehicles  in  the  following 
cases: 

(i)  Incomplete  heavy-duty  vehicles  at 
or  below  14,000  pounds  GVWR  may  be 
optionally  certified  to  the  exhaust 
emission  standards  in  this  subpart  that 
apply  for  complete  heavy-duty  vehicles. 

(ii)  The  evaporative  and  refueling 
emission  standards  apply  for 
incomplete  heavy-duty  vehicles  at  or 
below  14,000  pounds  GVWR  starting 
with  model  year  2018.  Evaporative 
emission  standards  also  apply  for 
vehicles  above  14,000  pounds  GVWR-as 
specified  in  40  CFR  part  1037. 

(iii)  The  onboard  diagnostic 
requirements  in  this  subpart  do  not 
apply  for  vehicles  above  14,000  pounds 
GVWR;  these  requirements  apply  for 


incomplete  vehicles  at  or  below  14,000 
pounds  GVWR  only  if  the  installed 
engine  does  not  meet  the  onboard 
diagnostic  requirements  specified  in 
§86.007-17. 

(b)  Relationship  to  subpart  A  of  this 
part.  Unless  specified  otherwise,  if 
heavy-duty  vehicles  are  not  subject  to 
provisions  of  this  subpart  or  if 
manufacturers  choose  not  to  meet 
optional  provisions  of  this  subpart  as 
described  in  paragraph  (a)  of  this 
section,  the  engines  installed  in  those 
vehicles  must  meet  the  corresponding 
requirements  under  subpart  A  of  this 
part.  If  a  vehicle  and  its  installed  engine 
comply  with  a  mix  of  provisions  from 
this  subpart  and  from  subpart  A  of  this 
part,  the  vehicle  must  be  certified  under 
this  subpart,  and  the  engine  does  not 
need  to  be  certified  separately. 

(c)  Clean  alternative  fuel  conversions. 
The  provisions  of  this  suhpart  also 
apply  to  clean  alternative  fuel 
conversions  as  defined  in  40  CFR  85.502 
of  all  vehicles  described  in  paragraph  (a) 
of  this  section. 

(d)  Small  volume  manufacturers. 
Special  certification  procedures  are 
available  for  small-volume 
manufacturers  as  described  in  §  86.1838. 

(e)  You.  The  term  “you”  in  this 
subpart  refers  to  manufacturers  subject 
to  the  emission  standards  and  other 
requirements  of  this  subpart. 
***** 

■  145.  Section  86.1803-01  is  amended 
as  follows: 

■  a.  By  removing  the  definition  for 
“Certification  Short  Test  (GST)”. 

■  b.  By  adding  definitions  for  “Class 
2b”  and  “Class  3”  in  alphabetical  order. 

■  c.  By  revising  the  definitions  for 
“Family  emission  limit  (FEL)”,  “Heavy- 
duty  vehicle”,  and  “Hybrid  electric 
vehicle  (HEV)”. 

■  d.  By  adding  definitions  for  “LEV  III” 
and  “Low-altitude  conditions”  in 
alphabetical  order. 

■  e.  By  removing  the  definition  for 
“Low  altitude  conditions”. 

■  f.  By  adding  a  definition  for  “Rated 
power”  in  alphabetical  order. 

■  g.  By  revising  the  definition  for 
“Round,  rounded  or  rounding”. 

■  h.  By  adding  definitions  for  “Section 
177  states”,  “Tier  3”,  and  “United 
States”  in  alphabetical  order. 

■  i.  By  revising  the  definition  for  “U.S. 
sales”. 

■  j.  By  adding  definitions  for  “Volatile 
liquid  fuel”  and  “We  (us,  our)”  in 
alphabetical  order. 

§86.1803-01  Definitions. 
***** 

Class  2b  means  relating  to  heavy-duty 
vehicles  at  or  below  10,000  pounds 
GVWR. 


Class  3  means  relating  to  heavy-duty 
vehicles  above  10,000  pounds  GVWR 
and  at  or  below  14,000  pounds  GVWR. 
***** 

Family  emission  limit  (FEL)  means  a 
bin  standard  or  emission  level  selected 
by  the  manufacturer  that  serves  as  the 
applicable  emission  standard  for  the 
vehicles  in  the  family  or  test  group  in 
the  context  of  fleet-average  standards  or 
emission  credits. 

***** 

Heavy-duty  vehicle  means  any  motor 
vehicle  rated  at  more  than  8,500  pounds 
GVWR  or  that  has  a  vehicle  curb  weight 
of  more  than  6,000  pounds  or  that  has 
a  basic  vehicle  frontal  area  in  excess  of 
45  square  feet.  Note  that  MDPVs  are 
heavy-duty  vehicles  that  are  in  many 
cases  subject  to  requirements  that  apply 
for  light-duty  trucks. 
***** 

Hybrid  electric  vehicle  (HEV)  means  a 
motor  vehicle  which  draws  propulsion 
energy  from  onboard  sources  of  stored 
energy  that  are  both  an  internal 
combustion  engine  or  heat  engine  using 
consumable  fuel,  and  a  rechargeable 
energy  storage  system  such  as  a  battery, 
capacitor,  hydraulic  accumulator,  or 
flywheel. 

***** 

L£V  III  means  relating  to  the  LEV  III 
emission  standards  in  Title  13, 

§§  1961.2  and  1976(b)l)(G)  of  the 
California  Code  of  Regulations,  as 
adopted  by  the  California  Air  Resources 
Board  (incorporated  by  reference  in 
§86.1). 

***** 

Low-altitude  conditions  means  a  test 
altitude  less  than  549  meters  (1,800 
feet). 

***** 

Rated  power  means  an  engine’s 
maximum  power  output  in  an  installed 
configuration,  as  determined  by  using 
SAE  J1349  (incorporated  by  reference  in 
§86.lT. 

***** 

Round,  rounded  or  rounding  has  the 
meaning  given  in  40  CFR  1065.1001, 
unless  otherwise  specified. 
***** 

Section  1 77  states  means  the  states 
that  have  adopted  California’s  motor 
vehicle  standards  for  a  particular  model 
year  under  section  177  of  the  Clean  Air 
Act  (42  U.S.C.  7507). 
***** 

Tier  3  means  relating  to  the  Tier  3 
emission  standards  described  in 
§§  86.1811-17,  86.1813-17,  and 
86.1816-18. 

***** 
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United  States  has  the  meaning  given 
in  40  CFR  1068.30. 

it  it  It  It  ic 

U.S.  sales  means,  unless  otherwise 
specified,  sales  in  any  state  of  the 
United  States  except  for  California  or 
the  section  177  states.  Sale  location  is 
based  on  the  point  of  first  sale  to  a 
dealer,  distributor,  fleet  operator, 
broker,  or  other  entity. 
***** 

Volatile  liquid  fuel  means  any  fuel 
other  than  diesel  or  biodiesel  that  is  a 
liquid  at  atmospheric  pressure  and  has 
a  Reid  Vapor  Pressure  higher  than  2.0 
pounds  per  square  inch. 
***** 

We  (uSf  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 
***** 

§  86.1 805-01  [Removed] 

■  146.  Remove  §  86.1805-01. 

■  147.  A  new  §  86.1805-17  is  added  to 
subpart  S  to  read  as  follows: 

§86.1805-17  UsefuMife. 

(a)  General  provisions.  The  useful  life 
values  specified  in  this  section  apply  for 
all  exhaust,  evaporative,  refueling,  and 
OBD  emission  requirements  described 
in  this  subpaii,  except  for  standards  that 
are  specified  to  apply  only  at 
certification.  These  useful  life 
requirements  also  apply  to  all  air 
conditioning  leakage  credits,  air 
conditioning  efficiency  credits,  and 
other  credit  programs  used  by  the 
manufacturer  to  comply  with  the  fleet- 
average  CO2  emission  standards  in 
§86.1818.  Useful  life  values  are 
specified  as  a  given  number  of  calendar 
years  and  miles  of  driving,  whichever 
comes  first. 

(b)  Greenhouse  gas  pollutants.  The 
emission  standards  in  §  86.1818  apply 
for  a  useful  life  of  10  years  or  120,000 
miles  for  LDVs  and  LLDTs  and  11  years 
or  120,000  miles  for  HLDTs,  MDPVs, 
and  heavy-duty  vehicles.  Manufacturers 
may  alternatively  certify  based  on  a 
longer  useful  life  as  specified  in 
paragraph  (c)  of  this  section. 

(c)  Criteria  pollutants.  The  useful  life 
provisions  of  this  paragraph  (c)  apply 
for  all  emission  standards  not  covered 
by  paragraph  (b)  of  this  section.  Except 
as  specified  in  paragraph  (e)  of  this 
section  and  in  §§  86.1811,  86.1813,  and 
86.1816,  the  useful  life  for  LDT2s, 
HLDTs,  MDPVs,  and  HDVs  is  15  years 
or  150,000  miles.  The  useful  life  for 
LDV  and  LDTl  is  10  years  or  120,000 
miles.  Manufacturers  may  optionally 
certify  LDVs  and  LDTls  to  a  useful  life 
of  15  yems  or  150,000  miles,  in  which 
case  the  longer  useful  life  would  apply 


for  all  the  standards  and  requirements. 
LDVs  and  LDTls  certified  to  the  longer 
useful  life  are  subject  to  higher 
numerical  FTP  emission  standard  for 
NMOG+NOx  as  specified  in  §  86.1811- 
17(b). 

(d)  Intermediate  useful  life.  Where 
exhaust  emission  standards  are 
specified  for  an  intermediate  useful  life, 
these  standards  apply  for  five  years  or 
50,000  miles. 

(e)  Interim  provisions.  The  useful  life 
provisions  of  §  86.1805-12  apply  for 
vehicles  not  yet  subject  to  Tier  3 
requirements.  For  example,  vehicles 
above  6,000  pounds  GVWR  are  not 
subject  to  the  useful  life  provisions  in 
this  section  until  model  year  2019 
unless  manufacturers  voluntarily  certify 
to  the  Tier  3  requirements  earlier  than 
the  regulations  require.  Also,  where  the 
transition  to  Tier  3  standards  involves  a 
phase-in  percentage  for  a  given 
standard,  vehicles  not  included  as  part 
of  the  phase-in  portion  of  the  fleet 
continue  to  be  subject  to  the  useful  life 
provisions  of  §  86.1805-12  with  respect 
to  that  standard. 

§§86.1806-01  and  86.1806-04  [Removed] 

■  148.  Remove  §§  86.1806-01  and 
86.1806-04. 

■  149.  Section  86.1806—05  is  amended 
by  revising  paragraphs  (b)  introductory 
text  and  (j)  and  adding  paragraph  (k)(7) 
to  read  as  follows: 

§  86.1 806-05  On-board  diagnostics  for 
vehicles  less  than  or  equal  to  14,000 
pounds  GVWR. 

***** 

(b)  Malfunction  descriptions.  The 
OBD  system  must  detect  and  identify 
malfunctions  in  all  monitored  emission- 
related  powertrain  systems  or 
components  according  to  the  following 
malfunction  definitions  as  measured 
and  calculated  in  accordance  with  test 
procedures  set  forth  in  subpart  B  of  this 
part  (chassis-based  test  procedures), 
excluding  those  test  procedures  defined 
as  “Supplemental”  test  procedures  in 
§  86.004-2  and  codified  in  §§  86.158, 
86.159,  and  86.160.  For  clean  alternative 
fuel  conversion  manufacturers,  your 
OBD  system  is  expected  to  detect  and 
identify  malfunctions  in  all  monitored 
emission-related  powertrain  systems  or 
components  according  to  the 
malfunction  definitions  described  in 
this  paragraph  (b)  as  measured  and 
calculated  in  accordance  with  the 
chassis-based  test  procedures  set  forth 
in  subpart  B  of  this  part  to  the  extent 
feasible,  excluding  the  elements  of  the 
Supplemental  FTP  (see  §  86.1803). 
However,  at  a  minimum,  systems  must 
detect  and  identify  malfunctions  as 


described  in  paragraph  (k)(7)  of  this 
section. 

***** 

(j)  California  OBDII  compliance 
option.  Manufacturers  may  comply  with 
California’s  OBD  requirements  instead 
of  meeting  the  requirements  of  this 
section  as  follows: 

(1)  Through  the  2006  model  year, 
demonstration  of  compliance  with 
California  OBDII  requirements  (Title  13 
California  Code  of  Regulations  §  1968.2 
(13  CCR  1968.2)),  as  modified,  approved 
and  filed  on  April  21,  2003 
(incorporated  by  reference,  see  §  86.1), 
shall  satisfy  the  requirements  of  this 
section,  except  that  compliance  with  13 
CCR  1968.2(e)(4.2.2)(C),  pertaining  to 
0.02  inch  evaporative  leak  detection, 
and  13  CCR  1968.2(d)(1.4),  pertaining  to 
tampering  protection,  are  not  required 
to  satisfy  the  requirements  of  this 
section.  Also,  the  deficiency  provisions 
of  13  CCR  1968. 2(i)  do  not  apply.  In 
addition,  demonstration  of  compliance 
with  13  CCR  1968.2(e)(16.2.1)(C),  to  the 
extent  it  applies  to  the  verification  of 
proper  alignment  between  the  camshaft 
and  crankshaft,  applies  only  to  vehicles 
equipped  with  variable  valve  timing. 

(2)  For  2007  through  2012  model  year 
vehicles,  demonstration  of  compliance 
with  California  OBD  II  requirements 
(Title  13  California  Code  of  Regulations 
§  1968.2  (13  CCR  1968.2)),  approved  on 
November  9,  2007  (incorporated  by 
reference,  see  §  86.1),  shall  satisfy  the 
requirements  of  this  section,  except  that 
compliance  with  13  CCR 
1968.2(e)(4.2.2)(C),  pertaining  to  0.02 
inch  evaporative  leak  detection,  and  13 
CCR  1968.2(d)(1.4),  pertaining  to 
tampering  protection,  are  not  required 
to  satisfy  the  requirements  of  this 
section.  Also,  the  deficiency  provisions 
of  13  CCR  1968. 2(k)  do  not  apply.  In 
addition,  demonstration  of  compliance 
with  13  CCR  1968.2(e)(15.2.1)(C),  to  the 
extent  it  applies  to  the  verification  of 
proper  alignment  between  the  camshaft 
and  crankshaft,  applies  only  to  vehicles 
equipped  with  variable  valve  timing. 

(3)  Beginning  with  the  2013  model 
year,  manufacturers  may  demonstrate 
compliance  with  California’s  2010  OBD 
requirements  as  described  in  §  86.1806- 
17(a). 

(4)  For  all  model  years,  the  deficiency 
provisions  of  paragraph  (i)  of  this 
section  and  the  evaporative  leak 
detection  requirement  of  paragraph 
(b)(4)  of  this  section,  if  applicable,  apply 
to  manufacturers  selecting  this 
paragraph  for  demonstrating 
compliance. 

(k)  *  *  * 

(7)  For  clean  alternative  fuel 
conversion  manufacturers  (e.g.,  natural 


Federal  Register/ Vol.  78,  No.  98/Tuesday,  May  21,  2013 /Proposed  Rules 


30065 


gas,  liquefied  petroleum  gas,  methanol, 
ethanol),  in  lieu  of  the  requirements 
specified  for  other  manufacturers  in  this 
paragraph  (k),  you  may  demonstrate  that 
the  malfunction  indicator  light  will 
illuminate,  at  a  minimum,  under  any  of 
the  following  circumstances  when  the 
vehicle  is  operated  on  the  applicable 
alternative  fuel: 

(i)  Otto-cycle.  A  catalyst  is  replaced 
with  a  defective  catalyst  system  where 
the  catalyst  brick  for  the  monitored 
volume  has  been  removed  (i.e.,  empty 
catalyst  system)  resulting  in  an  increase 
of  1.5  times  the  NMOG  (or  NMOG+NOx) 
standard  or  FEL  above  the  NMOG  (or 
NMOG+NOx)  emission  level  measured 
using  a  representative  4000  mile  catalyst 
system. 

(ii) (A)  Diesel.  If  monitored  for 
emissions  performance — a  catalyst  is 
replaced  with  a  defective  catalyst 
system  where  the  catalyst  brick  for  the 
monitored  volume  has  been  removed 
(i.e.,  empty  catalyst  can)  resulting  in 
exhaust  emissions  exceeding  1.5  times 
the  applicable  standard  or  FEL  for  NOx 
(or  NMOG+NOx)  or  PM. 

(B)  If  monitored  for  performance — a 
particulate  trap  is  replaced  with  a  trap 
that  has  catastrophically  failed. 

(iii) (A)  Otto-cycle.  An  engine  misfire 
condition  is  induced  that  completely 
disables  one  or  more  cylinders,  either 
through  mechanical  or  electrical  means, 
resulting  in  exhaust  emissions’ 

•exceeding  1.5  times  the  applicable 
standards  or  FEL  for  GO,  NMOG,  or 
NOx  (or  NMOG+NOx). 

(B)  Diesel.  An  engine  misfire 
condition  resulting  in  complete  lack  of 
cylinder  firing  is  induced  and  is  not 
detected. 

(iv)  If  so  equipped,  any  oxygen  sensor 
is  replaced  with  a  completely  defective 
oxygen  sensor,  or  an  electronic 
simulation  of  such,  resulting  in  exhaust 
emissions  exceeding  1.5  times  the 
applicable  standard  or  FEL  for  CO, 
NMOG,  or  NOx  (or  NMOG+NOx). 

(v)  If  so  equipped  and  applicable,  a 
vapor  leak  is  introduced  in  the 
evaporative  and/or  refueling  system 
(excluding  the  tubing  and  connections 
between  the  purge  valve  and  the  intake 
manifold)  greater  than  or  equal  in 
magnitude  to  a  leak  caused  by  a  0.040 
inch  diameter  orifice,  or  the  evaporative 
purge  air  flow  is  blocked  or  otherwise 
eliminated  from  the  complete 
evaporative  emission  control  system.  At 
a  minimum,  gas  cap  removal  or 
complete  venting  of  the  evaporative 
and/or  refueling  system  may  be 
introduced  resulting  in  a  gross  leak  of 
the  complete  evaporative  emission 
control  system. 

(vi)  A  malfunction  condition  is 
induced  resulting  in  complete 


disablement  in  any  emission-related 
powertrain  system  or  component, 
including  but  not  necessarily  limited  to, 
the  exhaust  gas  recirculation  (EGR) 
system,  if  equipped,  the  secondary  air 
system,  if  equipped,  and  the  fuel  control 
system,  singularly  resulting  in  exhaust 
emissions  exceeding  1.5  times  the 
applicable  emission  standard  or  FEL  for 
PM,  GO,  NMOG,  or  NOx  (or 
NMOG+NOx). 

(vii)  A  malfunction  condition  is 
induced  that  completely  disables  an 
electronic  emission-related  powertrain 
system  or  component  not  otherwise 
described  in  this  paragraph  (k)  that 
either  provides  input  to  or  receives 
commands  from  the  on-board  computer 
resulting  in  a  measurable  impact  on 
emissions.  At  a  minimum, 
ntanufacturers  may  be  required  to 
perform  this  disablement  on  critical 
inputs  and  outputs  where  lack  of  the 
input  and  output  disables  an  entire 
monitor  as  described  in  this  paragraph 
(k)(7)(vii),  disables  multiple  monitors 
(e.g.,  two  or  more)  used  by  the  on-board 
computer,  or  renders  the  entire  on-board 
computer  and  its  functions  inoperative. 

(viii)  Clean  alternative  fuel  conversion 
manufacturers  must  use  good 
engineering  judgment  to  induce 
malfunctions  and  may  perform  more 
stringent  malfunction  demonstrations 
than  described  in  this  paragraph  (k)(7). 

In  addition,  the  Administrator  reserves 
the  right  to  request  a  clean  alternative 
fuel  conversion  manufacturer  to  perform 
stricter  demonstration  requirements,  to 
the  extent  feasible,  on  clean  alternative 
fuel  conversions. 

***** 

■  150.  A  new  §  86.1806-17  is  added  to 
subpart  S  to  read  as  follows: 

§86.1806-17  On-board  diagnostics. 

Model  year  2017  and  later  vehicles 
must  have  onboard  diagnostic  (OBD) 
systems  as  described  in  this  section. 

OBD  systems  must  generally  detect 
malfunctions  in  the  emission  control 
system,  store  fault  codes  corresponding 
to  detected  malfunctions,  and  alert 
operators  appropriately. 

(a)  Vehicles  must  comply  with  the 
2010  OBD  requirements  adopted  for 
Galifornia  as  described  in  this  paragraph 
(a).  California’s  2010  OBD  requirements 
are  part  of  Title  13,  §  1968.2  of  the 
California  Code  of  Regulations, 
approved  on  June  17,  2010 
(incorporated  by  reference  in  §  86.1). 

The  following  clarifications  and 
exceptions  apply  for  vehicles  certified 
under  this  subpart: 

(1)  For  vehicles  not  certified  in 
California,  references  to  vehicles 
meeting  certain  California  Air  Resources 
Board  emission  standards  are 


understood  to  refer  to  the  corresponding 
EPA  emission  standards  for  a  given 
family,  where  applicable.  Use  good 
engineering  judgment  to  correlate  the 
specified  standards  with  the  bin 
standards  that  apply  under  this  subpart. 

(2)  Vehicles  must  comply  with  OBD 
requirements  throughout  the  useful  life 
as  specified  in  §  86.1805.  If  the  specified 
useful  life  is  different  for  evaporative 
and  exhaust  emissions,  the  useful  life 
specified  for  evaporafive  emissions 
applies  for  monitoring  related  to  fuel- 
system  leaks  and  the  useful  life 
specified  for  exhaust  emissions  applies 
for  all  other  parameters. 

(3)  The  purpose  and  applicability 
statements  in  13  CGR  1968.2(a)  and  (b) 
do  not  apply. 

(4)  The  anti-tampering  provisions  in 
13  CGR  1968.2(d)(1.4)  do  not  apply. 

(5)  The  requirement  to  verify  proper 
alignment  between  the  camshaft  and 
crankshaft  described  in  13  CGR 
1968.2(e)(15.2.1)(G)  applies  only  for 
vehicles  equipped  with  variable  valve 
timing. 

(6)  The  deficiency  provisions 
described  in  paragraph  (c)  of  this 
section  apply  instead  of  13  CGR 
1968.2(k). 

(b)  The  following  additional 
provisions  apply: 

(1)  OBD  systems  must  record  in 
computer  memory  the  result  of  the  most 
recent  successfully  completed 
diagnostic  check  for  a  0.020  inch  leak. 
The  required  data  records  include  the 
miles  driven  since  the  last  check 
occurred  and  the  pass/fail  result.  The 
system  may  be  designed  to  keep  data 
only  from  the  previous  750  miles  of 
drivingTThe  leak  check  results  must  be 
scan  readable,  and  must  be  retained  in 
system  memory  even  if  codes  are 
cleared  or  the  vehicle  loses  battery 
power. 

(2)  For  every  family  selected  for 
making  the  full  OBD  demonstration  for 
certification,  that  demonstration  must 
also  include  a  test  showing  that  the  OBD 
system  is  capable  of  detecting  an 
implanted  0.020  inch  leak  in  the  fuel 
system.  Manufacturers  may  separately 
perform  this  test  with  any  number  of 
additional  families.  For  any  untested 
families,  the  statement  specified  in 

§  86.1844-01(d)(8)  applies  with  regard 
to  this  leak  monitoring  requirement. 

(3)  For  vehicles  with  fuel  tanks 
exceeding  25  gallons  nominal  fuel  tank 
capacity,  you  may  request  our  approval 
for  a  leak  threshold  greater  than  0.020 
inches,  up  to  a  maximum  value  of  0.040 
inches.  We  will  generally  approve  a  leak 
threshold  equal  to  the  standard  that 
applies  under  §  86.1813. 

(c)  You  may  ask  us  to  accept  as 
compliant  a  vehicle  that  does  not  fully 
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meet  specific  requirements  under  this 
section.  Such  deficiencies  are  intended 
to  allow  for  minor  deviations  from  OBD 
standards  under  limited  conditions.  We 
expect  vehicles  to  have  functioning 
OBD  systems  that  meet  the  objective 
stated  in  this  section.  The  following 
provisions  apply  regarding  OBD  system 
deficiencies: 

(1)  Except  as  specified  in  paragraph 

(d)  of  this  section,  we  will  not  approve 
a  deficiency  that  involves  the  complete 
lack  of  a  major  diagnostic  monitor,  such 
as  monitors  related  to  exhaust 
aftertreatment  devices,  oxygen  sensors, 
air-fuel  ratio  sensors,  NOx  sensors, 
engine  misfire,  evaporative  leaks,  and 
diesel  EGR  (if  applicable). 

(2)  We  will  approve  a  deficiency  only 
if  you  show  us  that  full  compliance  is 
infeasible  or  unreasonable  considering 
any  relevant  factors,  such  as  the 
technical  feasibility  of  a  given  monitor, 
or  the  lead  time  and  production  cycles 
of  vehicle  designs  and  programmed 
computing  upgrades. 

(3)  Our  approval  for  a  given 
deficiency  applies  only  for  a  single 
model  year,  though  you  may  continue  to 
ask  us  to  extend  a  deficiency  approval 
in  renewable  one-year  increments.  We 
may  approve  an  extension  if  you 
demonstrate  an  acceptable  level  of  effort 
toward  compliance  and  show  that  the 
necessary  hardware  or  software 
modifications  would  pose  an 
unreasonable  burden. 

(d)  For  alternative-fuel  vehicles, 
manufacturers  may  request  a  waiver 
from  specific  requirements  for  which 
monitoring  may  not  be  reliable  for 
operation  with  the  alteriiative  fuel. 
However,  we  will  not  waive 
requirements  that  we  judge  to  be 
feasible  for  a  particular  manufacturer  or 
vehicle  model. 

(e)  For  alternative-fuel  conversions, 
manufacturers  may  meet  the 
requirements  of  §  86.1806-05  instead  of 
the  requirements  of  this  section. 

§86.1807-01  [Amended] 

■  151.  Section  86.1807-01  is  amended 
by  removing  and  reserving  paragraph 
(a)(3)(ix). 

■  152.  Section  86.1808-01  is  amended 
as  follows: 

■  a.  By  revising  paragraphs  (f)(1),  (f)(3) 
introductory  text,  (f)(6)(ii)(D),  (fi(7)(i) 
introductory  text,  (f){7)(ii)(B),  (f)(10)(ii), 

(f)(13)  introductory  text,  (fi(13)(iv),  and 
(f)(16)(i). 

■  b.  By  adding  paragraph  (g). 

§86.1808-01  Maintenance  instructions. 
***** 

(f) *  *  * 

(1)  Applicability.  Manufacturers  are 
subject  to  the  provisions  of  this 


paragraph  (f)  beginning  in  the  1996 
model  year  for  manufacturers  of  light- 
duty  vehicles  and  light-duty  trucks,  and 
beginning  in  the  2005  model  year  for 
manufacturers  of  heavy-duty  vehicles 
and  heavy-duty  engines  weighing 
14,000  pounds  gross  vehicle  weight 
(GVW)  and  less  that  are  subject  to  the 
OBD  requirements  of  this  part. 
***** 

(3)  Information  dissemination.  By 
December  24,  2003,  each  manufacturer 
shall  provide  or  cause  to  be  provided  to 
the  persons  specified  in  paragraph 
(f)(2)(i)  of  this  section  and  to  any  other 
interested  parties  a  manufacturer- 
specific  World  Wide  Web  site 
containing  the  information  specified  in 
paragraph  (f)(2)(i)  of  this  section  for 
1996  and  later  model  year  vehicles  ^ 
which  have  been  offered  for  sale;  this 
requirement  does  not  apply  to  indirect 
information,  including  the  information 
specified  in  paragraphs  (f)(12)  through 
(f)(16)  of  this  section.  Upon  request  and 
approval  of  the  Administrator, 
manufacturers  who  can  demonstrate 
significant  hardship  in  complying  with 
this  provision  within  four  months  after 
the  effective  date  may  request  an 
additional  six  months  lead  time  to  meet 
this  requirement.  Each  manufacturer 
Web  site  shall: 

***** 

(6)  *  *  * 

(ii)  *  *  * 

(D)  Any  alternative  means  proposed 
by  a  manufacturer  must  be  available  to 
aftermarket  technicians  at  a  fair  and 
reasonable  price. 

***** 

(7)  *  *  * 

(i)  All  information  required  to  be 
made  available  by  this  section  shall  be 
made  available  at  a  fair  and  reasonable 
price.  In  determining  whether  a  price  is 
fair  and  reasonable,  consideration  may 
be  given  to  relevant  factors,  including, 
but  not  limited  to,  the  following: 
***** 

(ii)  *  *  * 

(B)  The  Administrator  will  act  on  the 
request  within  180  days  following 
receipt  of  a  complete  request  or 
following  receipt  of  any  additional 
information  requested  by  the 
Administrator. 

***** 

(10)  *  *  * 

(ii)  Provide  on  the  manufacturer’s 
Web  site  an  index  of  all  emissions- 
related  training  information  available 
for  purchase  by  aftermarket  service 
providers  for  1994  and  newer  vehicles. 
For  model  years  subsequent  to  2003,  the 
required  information  must  be  made 
available  for  purchase  within  3  months 
of  model  introduction  and  then  must  be 


made  available  at  the  same  time  it  is 
made  available  to  manufacturer- 
franchised  dealerships,  whichever  is 
earlier.  The  index  shall  describe  the  title 
of  the  course  or  instructional  session, 
the  cost  of  the  video  tape  or  duplicate, 
and  information  on  how  to  order  the 
item(s)  from  the  manufacturer  Web  site. 
All  of  the  items  available  must  be 
shipped  within  24  hours  of  the  order 
being  placed  and  are  to  be  made 
available  at  a  fair  and  reasonable  price 
as  described  in  paragraph  (f)(7)  of  this 
section.  Manufacturers  unable  to  meet 
the  24  hour  shipping  requirement  under 
circumstances  where  orders  exceed 
supply  and  additional  time  is  needed  by 
the  distributor  to  reproduce  the  item 
being  ordered  may  exceed  the  24  hour 
shipping  requirement,  but  in  no 
instance  can  take  longer  than  14  days  to 
ship  the  item. 

***** 

(13)  Generic  and  enhanced 
information  for  scan  tools.  By 
September  25,  2003,  manufacturers 
shall  make  available  to  equipment  and 
tool  companies  all  generic  and 
enhanced  service  information  including 
bi-directional  control  and  data  stream 
information  as  defined  in  paragraph 
(f)(2)(ii)  of  this  section.  This 
requirement  applies  for  1996  and  later 
model  year  vehicles. 

*  ^*  •  *  *  * 

(iv)  Manufacturers  can  satisfy  the 
requirement  of  paragraph  (f)(13)(iii)  of 
this  section  by  making  available 
diagnostic  trouble  trees,  on  their  Web 
sites  in  full-text. 

*  *  *  *  * 

(16)  *  *  * 

(i)  Manufacturers  who  have 
developed  special  tools  to  extinguish 
the  malfunction  indicator  light  (MIL)  for 
Model  Years  1994  through  2003  shall 
make  available  the  necessary 
information  to  equipment  and  tool 
companies  to  design  a  comparable 
generic  tool.  This  information  shall  be  • 
made  available  to  equipment  and  tool 
companies  no  later  than  September  23, 
2003. 

***** 

(g)  Through  model  year  2013,  the 
manufacturer  shall  furnish  or  cause  to 
be  furnished  to  the  purchaser  the 
following  statement  for  each  new  diesel- 
fueled  Tier  2  vehicle  (certified  using  a 
test  fuel  with  15  ppm  sulfur  or  less): 
“This  vehicle  must  be  operated  only 
with  ultra  low  sulfur  diesel  fuel  (that  is, 
diesel  fuel  meeting  EPA  specifications 
for  highway  diesel  fuel,  including  a  15 
ppm  sulfur  cap).’’ 

§86.1808-07  [Removed] 

■  153.  Remove  §  86.1808-07. 
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■  154.  Section  86.1810—01  is  amended 
by  removing  and  reserving  paragraph 
(m),  and  revising  paragraph  (f)  to  read 
as  follows; 

§86.1810-01  General  standards;  increase 
in  emissions;  unsafe  condition;  waivers. 
***** 

(f)  Altitude  requirements.  Unless 
otherwise  specified,  emission  standards 
apply  at  low-altitude  conditions  and  at 
high-altitude  conditions.  The  following 
exceptions  apply: 

(1)  The  supplemental  exhaust 
emission  standards  as  described  in 
§  86.1811-04(f)  apply  only  at  low- 
altitude  conditions; 

(2)  The  cold  temperature  NMHC 
emission  standards  as  described  in 
§  86.1811-10(g)  apply  only  at  low- 
altitude  conditions; 

(3)  The  evaporative  emission 
standards  specified  in  §  86.1811-09(e) 
apply  at  lovv-altitude  conditions.  The 
evaporative  emission  standards 
specified  in  §  86.181  l-04(e)  continue  to 
apply  at  high-altitude  conditions  for 
2009  and  later  model  year  vehicles. 
***** 

■  155.  A  new  §  86.1810-17  is  added  to 
subpart  S  to  read  as  follows; 

§86.1810-17  General  standards;  increase 
in  emissions;  unsafe  condition;  waivers. 

The  following  provisions  apply  to  all 
vehicles  certified  under  this  subpart; 

(a)  Any  device,  system  or  element  of 
design  installed  on  or  incorporated  in  a 
new  motor  vehicle  to  enable  such 
vehicle  to  conform  to  the  standards 
imposed  by  this  subpart; 

(1)  Shall  not  in  its  operation  or 
function  cause  the  emission  into  the 
ambient  air  of  any  noxious  or  toxic 
substance  that  would  not  be  emitted  in 
the  operation  of  such  vehicle  without 
such  system,  except  as  specifically 
permitted  by  regulation;  and 

(2)  Shall  not  in  its  operation,  function 
or  malfunction  result  in  any  unsafe 
condition  endangering  the  vehicle,  its 
occupants,  or  persons  or  property  in 
close  proximity  to  the  vehicle. 

(b)  In  establishing  the  physically 
adjustable  range  of  each  adjustable 
parameter  on  a  new  motor  vehicle,  the 
manufacturer  shall  ensure  that,  taking 
into  consideration  the  production 
tolerances, 'safe  vehicle  drivability 
characteristics  are  available  within  that 
range. 

(c)  Unless  otherwise  specified,  the 
emission  standards  of  this  subpart  apply 
equally  for  certification  and  for  in-use 
vehicles  throughout  the  specified 
useful-life  period.  Also,  manufacturers 
must  use  good  engineering  judgment  to 
determine  that  all  of  a  vehicle’s 
emission-related  components  are 


designed  to  operate  properly  throughout 
the  specified  useful-life  period. 

(d)  Crankcase  emissions  prohibited. 
Vehicles  may  not  discharge  crankcase 
emissions  into  the  ambient  atmosphere. 

(e)  On-board  diagnostics.  AW  vehicles 
must  have  an  on-board  diagnostic 
system  as  described  in  §86.1806. 

(f)  Altitude  requirements.  Emission 
standards  apply  at  low-altitude 
conditions  and  at  high-altitude 
conditions,  except  as  noted  in  this 
subpart. 

(g)  The  cold  CO  and  cold  NMHC 
standards  in  this  subpart  refer  to  test 
procedures  set  forth  in  subpart  C  of  this 
part  and  40  CFR  part  1066,  subpart  H. 

All  other  emission  standards  in  this 
subpart  rely  on  test  procedures  set  forth 
in  subpart  B  of  this  part.  These 
procedures  rely  on  the  test 
specifications  in  40  CFR  parts  1065  and 
1066  as  described  in  subparts  B  and  C 
of  this  part. 

(h)  Multi-fueled  vehicles  (including 
dual-fueled  and  flexible-fueled  vehicles) 
shall  comply  with  all  requirements 
established  for  each  consumed  fuel  (or 
blend  of  fuels  in  the  case  of  flexible 
fueled  vehicles).  In  the  case  of  flexible- 
fueled  vehicles  operating  on  ethanol 
and  gasoline,  this  involves  additional 
exhaust  emission  measurements  using 
the  fuel  specified  in  40  CFR  1065.725. 

No  additional  evaporative  emission 
testing  is  required. 

§86.1811-01  [Removed] 

■  156.  Remove  §  86.1811-01. 

■  157.  Section  86.1811-04  is  amended 
by  removing  and  reserving  paragraph  (h) 
and  revising  paragraphs  (j)  and  (n)  to 
read  as  follows: 

§86.1811-04  Emission  standards  for  light- 
duty  vehicles,  light-duty  trucks  and 
medium-duty  passenger  vehicles. 
***** 

(j)  Highway  NOx  exhaust  emission 
standard.  The  NOx  emissions  measured 
on  the  federal  Highway  Fuel  Economy 
Test  in  40  CFR  part  600,  subpart  B,  must 
not  be  greater  than  1.33  times  the 
applicable  FTP  NOx  standard  to  which 
the  manufacturer  certifies  the  test  group. 
Both  the  measured  emissions  and  the 
product  of  the  NOx  standard  and  1.33 
must  be  rounded  to  the  nearest  0.01  g/ 
mi  before  being  compared. 
***** 

(n)  Requirements  for  vehicles  with 
rechargeable  energy  storage  systems. 
Manufacturers  must  test  electric 
vehicles  according  to  the  procedures 
specified  in  SAE  J1634  (incorporated  by 
reference  in  §86.1).  Manufacturers  must 
measure  emissions  from  hybrid  electric 
vehicles  (including  plug-in  hybrid 
electric  vehicles)  according  to  the 


procedures  specified  in  SAE  11711 
(incorporated  by  reference  in  §86.1), 
except  that  these  procedures  do  not 
apply  for  plug-in  hybrid  electric 
vehicles  during  charge-depleting 
operation, 

***** 

■  158.  A  new  §  86.1811-17  is  added  to 
subpart  S  to  read  as  follows: 

§86.1811-17  Exhaust  emission  standards 
for  light-duty  vehicles,  light-duty  trucks  and 
medium-duty  passenger  vehicles. 

(a)  Applicability  and  general 
provisions.  This  section  describes 
exhaust  emission  standards  that  apply 
for  model  year  2017  and  later  light-duty 
vehicles,  light-duty  trucks,  and 
medium-duty  passenger  vehicles. 

MDPVs  are  subject  to  all  the  same  . 
provisions  of  this  section  that  apply  to 
LDT4s.  Some  of  the  provisions  of  this 
section  also  apply  to  heavy-duty 
vehicles  as  specified  in  §  86.1816.  See 

§  86.1818  for  greenhouse  gas  emission 
standards.  See  §86.1813  for  evaporative 
and  refueling  emission  standards.  This 
section  may  apply  to  vehicles  from 
model  years  earlier  than  2017  as 
specified  in  paragraph  (b)(9)  of  this 
section. 

(b)  Tier  3  exhaust  emission  standards. 
Exhaust  emissions  may  not  exceed  the 
Tier  3  exhaust  emission  standards,  as 
follows: 

(1)  Measure  emissions  using  the 
chassis  dynamometer  procedures  of 
subpart  B  of  this  part,  as  follows: 

(i)  Establish  appropriate  load  settings 
based  on  loaded  vehicle  weight  (see 
§86.1803). 

(ii)  Use  appropriate  driving  schedules. 
Measurements  involve  testing  over 
multiple  driving  schedules.  The  Federal 
Test  Procedure  (FTP)  is  based  on  testing 
with  the  Urban  Dynamometer  Driving 
Schedule  (UDDS).  The  Supplemental 
Federal  Test  Procedure  (SFTP)  involves 
testing  with  the  UDDS,  the  US06  driving 
schedule,  and  the  SC03  driving 
schedule.  See  40  CFR  1066.801  for 
further  information  on  these  test  cycles. 
SFTP  emissions  in  particular  are 
calculated  as  a  composite  of  test  results 
over  these  driving  schedules  based  on 
the  following  calculation: 

SFTP  (g/mi)  =  0.35-FTP  -t-  0.28  US06  + 
0.37-SC03 

(iii)  For  vehicles  that  qualify  for  the 
derived  5-cycle  method  for  determining 
fuel  economy  label  values  and  are 
therefore  not  required  to  operate  over 
the  SC03  driving  schedule  under  40 
CFR  600.115,  you  may. alternatively  use 
FTP  emission  results  to  substitute  for 
the  SC03  value  in  the  calculation  under 
paragraph  (b)(l)(ii)  of  this  section  for  a 
given  vehicle  for  any  testing  under  this 
section. 
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(iv)  Use  El  5  test  fuel  as  required  in 
§86.113,  except  as  specified  in  this 
section. 

(v)  Hydrocarbon  emission  standards 
are  expressed  as  NMOG;  however,  for 
certain  vehicles  you  may  measure 
exhaust  emissions  based  on 
nonmethane  hydrocarbon  instead  of 
NMOG  as  described  in  40  CFR 
1066.665. 


(vi)  Measure  emissions  from  hybrid 
electric  vehicles  to  demonstrate 
compliance  with  the  Tier  3  standards 
according  to  the  procedures  specified  in 
SAE  J1711  (incorporated  by  reference  in 
§86.1). 

(2)  Table  1  of  this  section  describes 
fully  phased-in  Tier  3  standards  that 
apply  as  specified  in  this  paragraph  (b) 
for  the  identified  driving  schedules.  The 
FTP  standards  for  NMOG+NOx  apply 


on  a  fleet-average  basis  using  discrete 
bin  standards  as  described  in  paragraph 
(b)(4)  of  this  section.  The  bin  standards 
include  additional  emission  standards 
for  high-altitude  testing  and  for  CO 
emissions  when  testing  over  the  FTP 
driving  schedule.  The  SFTP  standards 
for  NMOG-f-NOx  apply  on  a  fleet-average 
basis  as  described  in  paragraph  (b)(5)  of 
this  section.  Table  1  follows: 


Table  1  of  §86.1811-17— Fully  Phased-In  Tier  3  Exhaust  Emission  Standards 

[g/mile] 


'‘M 


Formaldehyde 


^The  fleet-average  FTP  emission  standard  for  NMOG+NOx  is  0.026  g/mile  for  LDV  and  LDT1  if  a  manufacturer  certifies  one  or  more  test 
groups  based  on  a  useful  life  of  120,000  miles  and  10  years  in  a  given  model  year. 

2  The  US06  emission  standard  for  PM  is  0.020  g/mile  for  vehicles  above  6,000  pounds  GVWR. 


(3)  The  FTP  standards  specified  in 
this  section  apply  for  testing  at  low- 
altitude  conditions  and  high-altitude 
conditions  as  specified  in  paragraph 
(b)(4)  of  this  section.  The  SFTP 
standards  specified  in  paragraph  (b)(2) 
of  this  section  apply  only  for  testing  at 
low-altitude  conditions. 

(4)  The  FTP  emission  standard  for 
NMOG+NOx  is  based  on  a  fleet  average 
for  a  given  model  year.  You  must 
specify  a  family  emission  limit  (FEL)  for 
each  test  group.  The  FEL  serves  as  the 
emission  standard  for  the  test  group 
with  respect  to  all  required  FTP  testing. 
Calculate  your  fleet-average  emission 


level  as  described  in  §  86.1860  based  on 
the  FEL  that  applies  for  low-altitude 
testing  to  show  that  you  meet  the 
specified  standard.  For  multi-fueled 
vehicles,  calculate  fleet-average 
emission  levels  based  only  on  emission 
levels  for  testing  with  gasoline  or  diesel 
fuel.  You  may  generate  or  use  emission 
credits  for  averaging,  banking,  and 
trading  as  described  in  §  86.1861  for 
demonstrating  compliance  with  the  FTP 
emission  standard  for  NMOG+NOx.  You 
comply  with  the  emission  standard  for 
a  given  model  year  if  you  have  enough 
credits  to  show  that  your  fleet-average 
emission  level  is  at  or  below  the 


applicable  standard.  You  may  exchange 
FTP  credits  between  or  among  any  test 
groups  subject  to  standards  under  this 
section.  You  may  not  exchange  FTP  and 
SFTP  credits. 

(i)  You  may  specify  any  of  the  FELs 
from  Table  2  of  this  section  for 
demonstrating  that  your  fleet-average 
emission  level  complies  with  the  FTP 
emission  standard  for  NMOG+NOx 
under  low-altitude  conditions.  These 
FEL  values  define  emission  bins  that 
also  determine  corresponding  emission 
standards  for  NMOG+NOx  emissions 
under  high-altitude  conditions,  and  for 
CO  emissions,  as  follows: 


Table  2  of  §86.1811-17— Tier  3  FTP  Bin  Standards  (g/mile) 


FEL  name 


Bin  160 
Bin  125 


NMOG+NOx 
FELs  for  low 
altitude 

NMOG+NOx 
for  high 
altitude 

CO  for  low 
and  high 
altitude 

0.160 

0.160 

4.2 

0.125 

0.160 

2.1 

0.070 

0.105 

1.7 

0.050 

0.070 

1.7 

0.030 

0.050 

1.0 

0.020 

0.030 

1.0 

0.000 

0.000 

0.0 

(ii)  Manufacturers  earn  a  compliance 
credit  of  0.005  g/mile  NMOG+NOx  for 
vehicles  that  are  certified  for  a  useful 
life  of  150,000  miles  or  15  years  and  that 
are  covered  by  an  extended  warranty 
over  the  same  period  for  all  components 
whose  failure  triggers  MIL  illumination. 
Manufacturers  may  apply  the 
compliance  credit  as  follows: 

(A)  You  may  subtract  your  official 
FTP  emission  result  for  certification  by 
the  amount  of  the  compliance  credit  if 
that  allows  you  to  certify  to  a  more 


stringent  bin.  In  that  case,  you  may  use 
the  more  stringent  bin  standard  for 
calculating  the  fleet-average 
NMOG+NOx  emission  level.  For  any 
compliance  testing  with  these  vehicles, 
the  applicable  FTP  bin  standard  for 
NMOG+NOx  is  higher  than  the 
specified  bin  standard  by  the  amount  of 
the  compliance  credit.  For  example,  if 
the  official  FTP  emission  result  for 
NMOG+NOx  is  0.052  g/mile,  this 
qualifies  for  an  FEL  of  0.050  g/mile  for 
calculating  the  fleet  average  and  the 


vehicle  is  subject  to  an  FTP  bin  standard 
of  0.055  g/mile. 

(B)  If  the  amount  of  the  compliance 
credit  does  not  allow  you  to  certify  to 
a  more  stringent  bin,  calculate  the  fleet- 
average  NMOG+NOx  emission  level 
using  an  FEL  for  these  vehicles  that  is 
smaller  than  the  bin  standard  by  the 
amount  of  the  compliance  credit.  For 
any  compliance  testing  with  these 
vehicles,  the  specified  bin  standard 
applies.  For  example,  if  the  official  FTP 
emission  result  for  NMOG+NOx  is  0.038 
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g/mile,  calculate  the  fleet-average 
NMOG+NOx  emission  level  by 
specifying  an  FEL  of  0.045  g/mile;  these 
vehicles  are  subject  to  the  specified  FTP 
bin  standard  of  0.050  g/mile. 

(iii)  If  you  qualify  for  a  compliance 
credit  for  direct  ozone  reduction  under 
the  LEV  III  program,  you  may  apply  the 
compliance  credit  approved  for 
California  vehicles  as  described  in 
paragraphs  (b)(4)(ii)(A)  and  (B)  of  this 
section. 

(iv)  You  may  combine  the 
adjustments  in  paragraphs  {b)(4)Cii)  and 
(iii)  of  this  section  if  you  qualify  for 
them  separately. 

(5)  The  SFTP  emission  standard  for 
NMOG+NOx  is  also  based  on  a  fleet 
average  in  a  given  model  year.  You  must 
specify  FELs  as  described  in  paragraph 
(b)(4)  of  this  sectiqn  and  calculate  a 
fleet-average  emission  level  to  show  that 
you  meet  the  SFTP  emission  standard 
for  NMOG+NOx,  except  that  you  may 
specify  FELs  in  any  even  increment  of 
0.010  g/mile  up  to  a  maximum  value  of 
0.180  g/mile.  You  may  generate  or  use 
emission  credits  for  averaging,  banking, 
and  trading  as  described  in  §  86.1860  for 
demonstrating  compliance  with  the 
SFTP  emission  standard  for 
NMOG+NOx.  You  comply  with  the 
emission  standard  for  a  given  model 
year  if  you  have  enough  credits  to  show 
that  your  fleet-average  emission  level  is 
at  or  below  the  applicable  standard.  You 
may  exchange  SFTP  credits  between  or 
among  any  test  groups  subject  to 
standards  under  this  section.  You  may 
not  exchange  FTP  and  SFTP  credits. 

The  SFTP  standards  described  in  this 
section  apply  only  for  testing  at  low- 
altitude  conditions. 

(6)  The  full  Tier  3  program  includes 
new  emission  standards  for 
NMOG+NOx,  PM,  CO,  and 
formaldehyde;  it  also  includes 
measurement  with  a  new  test  fuel  and 
a  longer  useful  life  (for  some  vehicles) 
Vehicles  meeting  all  these  requirements 
are  considered  Final  Tier  3  vehicles. 
Vehicles  that  do  not  meet  all  the  Tier  3 
requirements  are  considered  Interim 
Tier  3  vehicles.  The  Tier  3  PM  standards 
phase  in  over  several  years.  The 
following  provisions  describe  the 
primary  approach  for  phasing  in  the 
Tier  3  PM  standards: 

(i)  You  must  meet  the  FTP  and  the 
US06  PM  standards  with  20,  20,  40,  70, 
and  100  percent  of  your  projected 
nationwide  sales  of  all  vehicles  subject 
to  this  section  in  model  years  2017 
through  2021,  respectively.  Each  vehicle 
meeting  the  Tier  3  FTP  standard  for  PM 
must  also  meet  the  Tier  3  US06  standard 
for  PM.  In  model  year  2017,  the  phase- 
in  requirement  applies  only  for  vehicles 
at  or  below  6,000  pounds  GVWR; 


however,  if  you  certify  these  vehicles  to 
the  Tier  3  PM  standards  in  the  model 
year  2017,  you  may  count  those 
projected  U.S.  sales  toward  your 
calculation  for  meeting  the  phase-in 
percentage  for  that  year  (numerator 
only). 

(ii)  You  may  disregard  the  phase-in 
percentages  specified  in, paragraph 
(b)(6)(i)  of  this  section  if  you  instead 
comply  with  an  indexed  PM  phase-in 
schedule  as  described  in  this  paragraph 
(b)(6)(ii).  To  do  this,  you  must  notify  us 
of  your  intent  before  January  1,  2017, 
and  include  a  detailed  plan  for 
complying  with  the  indexed  phase-in 
schedule.  You  comply  with  the  indexed 
phase-in  schedule  by  calculating  a  PM 
phase-in  index  at  or  above  540  using  the 
following  equation  for  model  years  2017 
through  2021: 

PM  phase-in  index  =  5-APP2oi7  + 

4-APP2018  +  3‘APP2019  +  2-APP2O20  + 
APP2021 
Where: 

APP  =  The  actual  phase-in  percentage  of 
vehicles  meeting  the  Tier  3  p.m. 
standards  for  the  indicated  model  year, 
based  on  actual  sales,  as  described  in 
paragraph  (b)(6){i)  of  this  section. 

(iii)  You  may  alternatively  ask  us  to 
approve  calculation  of  the  annual 
percentage  for  a  given  model  year  based 
on  production  volumes  instead  of  sales 
volumes. 

(iv)  Vehicles  meeting  the  Tier  3  PM 
standards  must  meet  those  standards 
over  the  useful  life  as  specified  in 

§  86.1805-17.  Note  that  Interim  Tier  3 
vehicles  may  have  different  useful  life 
values  for  PM  emission  standards  than 
for  other  emission  standards. 

(v)  Any  vehicles  not  included  for 
demonstrating  compliance  with  the  Tier 
3  p.m.  phase-in  requirement  must 
instead  comply  with  an  FTP  emission 
standard  for  PM  of  0.010  g/mile,  and  a 
composite  SFTP  emission  standard  for 
PM  of  0.070  g/mile. 

(vi)  Measure  PM  emissions  from  all 
vehicles  using  the  same  test  fuel  used 
for  measuring  NMOG+NOx  emissions. 

(vii)  You  may  certify  Interim  Tier  3 
vehicles  based  on  carryover  data. 

(viii)  You  may  use  the  alternative 
phase-in  provisions  described  in 
paragraph  (b)(8)  of  this  section  to 
transition  to  the  Tier  3  exhaust  emission 
standards  on  a  different  schedule. 

(7)  The  following  provisions  describe 
the  primary  approach  for  phasing  in  the 
Tier  3  standards  other  than  PM  in  2025 
and  earlier  model  years: 

(i)  FTP  phase-in.  The  fleet-average 
FTP  emission  standard  for  NMOG+NOx 
phases  in  over  several  years  as 
described  in  this  paragraph  (b)(7)(i). 

You  must  identify  FELs  as  described  in 


paragraph  (b)(4)  of  this  section  and 
calculate  a  fleet-average  emission  level 
to  show  that  you  meet  the  FTP  emission 
standard  for  NMOG+NOx  that  applies 
for  each  model  year.  For  model  year 
2017,  do  not  include  vehicles  above 
6,000  pounds  GVWR  (in  the  numerator 
or  denominator).  Through  model  year 
2019,  you  may  also  certify  to 
transitional  Bin  85  or  Bin  110  standards, 
which  consist  of  all-altitude  FTP 
emission  standards  for  NMOG+NOx  of 
0.085  or  0.110  g/mile,  respectively; 
additional  FTP  standards  for  PM,  CO, 
and  formaldehyde  apply  as  specified  in 
this  section  for  vehicles  certified  to  Bin 
125  standards.  Fleet-average  FTP 
emission  standards  decrease  through  the 
phase-in  period  as  shown  in  the 
following  table: 

Table  3  of  §86.1811-17— Declin¬ 
ing  Fleet-Average  Tier  3  FTP 
Emission  Standards  for 
NMOG+NOx 

[g/mile] 


Model  Year 

LDV, LDT1  ’ 

LDT2,  HLDT 

20172  . 

0.086 

0.101 

2018  . 

0.079 

0.092 

2019  . 

0.072 

0.083 

2020  . 

0.065 

0.074 

2021  . 

0.058 

0.065 

2022  . 

0.051 

0.056 

2023  . 

0.044 

0.047 

2024  . 

0.037 

0.038 

2025  . 

0.030 

0.030 

’  If  a  manufacturer  certifies  one  or  more 
LDV  or  LDT1  test  groups  based  on  a  useful 
life  of  120,000  miles  and  10  years  in  a  given 
model  year,  calculate  the  adjusted  fleet-aver¬ 
age  standard  by  multiplying  the  specified 
value  by  0.85  and  rounding  to  the  nearest 
0.001  g/mile.  Through  model  year  2019,  apply 
this  adjustment  only  if  one  or  more  test  groups 
is  certified  to  Bin  70  or  lower  standards  based 
on  a  useful  life  of  120,000  miles  and  10  years. 

2  Vehicles  above  6,000  pounds  GVWR  must 
meet  the  Tier  3  standards  starting  with  the 
2018  model  year. 

(ii)  SFTP  phase-in.  The  fleet-average 
SFTP  emission  standard  for 
NMOG+NOx  phases  in  over  several 
years  as  described  in  this  paragraph 
(b)(7)(ii).  You  must  identify  FELs  as 
described  in  paragraph  (b)(5)  of  this 
section  and  calculate  a  fleet-average 
emission  level  to  show  that  you  meet 
the  SFTP  emission  standard  for 
NMOG+NOx  that  applies  for  each 
model  year. 

(A)  Calculate  the  fleet-average 
emission  level  together  for  all  your 
light-duty  vehicles  and  light-duty 
trucks,  except  for  those  certified  using 
the  provisions  of  paragraph  (b)(7)(ii)(C) 
of  this  section.  For  model  year  2017,  do 
not  include  vehicles  above  6,000 
pounds  GVWR  (in  the  numerator  or 
denominator). 
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(B)  Fleet-average  FTP  emission 
standards  decrease  through  the  phase-in 
period  as  shown  in  the  following  table: 

Table  4  of  §86.1811-17— De’clin- 
iNG  Fleet-Average  Tier  3  SFTP 
Emission  Standards 


Model  lYear 

NMOG+NOx 

(g/mile) 

20171  . 

0.103 

2018 . 

0.097 

2019 . 

0,090 

2020  . 

0.083 

2021  . 

0.077 

2022  . 

0.070 

2023  . 

0.063 

2024  . . 

0.057 

2025  . 

0.050 

’  Vehicles  above  6,000  pounds  GVWR  must 
meet  the  Tier  3  standards  starting  with  the 
201 8  model  year. 


(C)  You  may  use  the  Option  1 
provisions  specified  in  the  LEV  III 
program  to  demonstrate  compliance 
with  EPA’s  SFTP  standards  instead  of 
the  phased-in  fleet-average  SFTP 
standards  specified  in  this  paragraph 

(b)(7)(ii). 

(iii)  Interim  provisions.  (A)  For  LDT2 
and  HLDT  certified  to  Bin  125  or  Bin 
160  standards  under  this  section 
through  model  year  2019,  the  Tier  2 
useful  life  period  applies  as  specified  in 
§86.1805-12. 

(B)  You  may  alternatively  use  the  EO 
test  fuel  specified  in  §  86.113  through 
model  year  2019  for  vehicles  certified  to 
bins  higher  than  Bin  70.  You  may  not 
certify  these  vehicles  in  model  year 
2020  using  carryover  data. 

(iv)  You  may  use  the  alternative 
phase-in  provisions  described  in 
paragraph  (b){8)  of  this  section  to 
transition  to  the  Tier  3  exhaust  emission 
standards  on  a  different  schedule. 

(8J  This  paragraph  (b)(8)  describes  an 
alternative  approach  to  phasing  in  the 
Tier  3  emission  standards.  If  you  choose 
this  approach,  you  must  phase  in  the 
Tier  3  standards  for  all  your  vehicles 
subject  to  this  section  according  to  this 
schedule.  Under  this  alternative  phase- 
in,  you  must  meet  all  the  FTP  and  SFTP 
emission  standards  as  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  with  40,  70,  and  100  percent  of 
your  projected  nationwide  sales  of  all 
vehicles  subject  to  this  section  in  model 
years  2019  through‘2021,  respectively. 
Any  vehicles  not  subject  to  Tier  3 
standards  during  the  phase-in  period 
must  continue  to  comply  with  the  Tier 
2  standards  in  §  86.181  l-04(c)  and  (f), 
including  the  Tier  2  SFTP  emission 
standards  for  NMHC+NOx  and  CO  for 
4,000-mile  testing  as  specified  in 
§  86.181  l-04(f)(l).  Vehicles  subject  to 


Tier  2  standards  under  this  paragraph 
(b)(8)  are  subject  to  the  useful  life 
provisions  in  §  86.1805-12.  Each 
vehicle  counting  toward  the  phase-in 
percentage  under  this  paragraph  (b)(8) 
must  meet  all  the  standards  that  apply 
based  on  the  useful  life  provisions  of 
§  86.1805-17,  and  must  use  the  Tier  3 
test  fuel  specified  in  §  86.113-07. 

Vehicles  certified  under  this  paragraph 
(b)(8)  may  not  generate  or  use  emission 
credits. 

(9)  You  may  .not  use  credits  generated 
from  Tier  2  vehicles  for  demonstrating 
compliance  with  the  Tier  3  standards 
except  as  specified  in  this  paragraph 
(b)(9).  You  may  generate  early  credits 
with  U.S.  sales  of  Tier  2  vehicles  in  the 
two  model  years  before  the  Tier  3 
standards  start  to  apply  for  a  given 
vehicle  model.  Separate  from  any  Tier  2 
demonstrations,  calculate  early  Tier  3 
emission  credits  as  described  in 
§  86.1861  by  determining  a  fleet-average 
value  for  FTP  emissions  of  NMOG-t-NOx 
based  on  the  applicable  bin  standards 
and  subtracting  this  value  from  0.160  g/ 
mile.  Calculate  your  fleet-average  value 
for  the  model  year  based  on  vehicles  at 
or  below  6,000  pounds  GVWR  in  2015, 
on  all  sizes  of  vehicles  in  2016,  and  on 
vehicles  above  6,000  pounds  GVWR  in 
2017.  Vehicles  certified  to  the  Tier  2 
standards  must  meet  all  the  Tier  2 
requirements  in  §  86.1811-10.  You  must 
also  continue  to  meet  the  fleet-average 
Tier  2  standards  as  long  as  they  apply. 
You  may  use  these  early  credits  as 
described  in  §  86.1861  for 
demonstrating  compliance  with  the  FTP 
emission  standard  for  NMOG+NOx: 
however,  starting  in  model  year  2018, 
use  of  early  credits  is  subject  to  a 
limitation  based  on  credits  generated  in 
California,  as  follows: 

(i)  For  the  applicable  model  years  in 
which  you  generate  emission  credits 
relative  to  California’s  LEV  III  fleet- 
average  NMOG+NOx  standard, 
determine  the  actual  California  sales  of 
light-duty  vehicles  and  light-duty  trucks 
and  the  actual  nationwide  sales  of  those 
same  vehicles.  In  2015,  count  sales  only 
from  vehicle  models  at  or  below  6,000 
pounds  GVWR.  For  each  model  year, 
multiply  the  credits  generated  under  the 
Galifornia  program  by  the  ratio  of 
nationwide  sales  to  California  sales  to 
calculate  an  effective  nationwide 
quantity.  Sum  these  results  for  model 
years  2015  through  2017. 

(ii)  You  may  not  use  more  early 
credits  generated  under  this  paragraph 
(b)(9)  to  meet  Tier  3  emission  standards 
than  the  calculated  value  of  the  effective 
nationwide  credit  quantity  summed  in 
paragraph  (b)(9)(i)  of  this  section.  If  your 
generated  credits  are  greater  than  this 
threshold,  determine  the  percentage  of 


your  generated  early  credits  that  exceed 
the  threshold.  Calculate  an  adjusted 
quantity  of  early  credits  generated  under 
this  paragraph  (b)(9)  by  decreasing  the 
generated  quantity  from  each  model 
year  by  the  calculated  percentage  that 
exceed  the  applicable  threshold.  This 
adjusted  quantity  of  credits  may  be  used 
for  demonstrating  compliance  with  the 
Tier  3  standards,  subject  to  the  five-year 
credit  life  described  in  §86.1861. 

(10)  The  following  alternate  standards 
apply  for  in-use  testing  with  2021  and 
earlier  model  year  vehicles: 

(i)  The  alternate  in-use  PM  emission 
standard  for  FTP  testing  is  0.006  g/mile. 

(11)  The  alternate  in-use  PM  emission 
standards  for  SFTP  testing  are  0.015  g/ 
mile  for  vehicles  at  or  below  6,000 
pounds  GVWR  and  0.025  g/mile  for 
vehicles  above  6,000  pounds  GVWR. 

(iii)  Alternate  in-use  NMOG+NOx 
emission  standards  for  FTP  testing 
apply  for  vehicles  certified  to  Bin  70 
and  lower.  Calculate  these  alternate 
standards  by  multiplying  the  applicable 
FEL  by  1.4.  These  alternate  standards 
apply  only  for  testing  at  low-altitude 
conditions. 

(11)  Keep  records  as  needed  to  show 
that  you  meet  the  requirements 
specified  in  this  paragraph  (b)  for 
phasing  in  standards  and  for  complying 
with  declining  fleet-average  average 
standards. 

(c)  Highway  NMOG+NOx  exhaust 
emission  standard.  NMOG+NOx 
emissions  measured  on  the  federal 
Highway  Fuel  Economy  Test  in  40  CFR 
part  600,  subpart  B,  may  not  exceed  the 
applicable  NMOG+NOx  bin  standard  for 
FTP  testing.  Demonstrate  compliance 
with  this  standard  for  low-mileage 
vehicles  by  applying  the  appropriate 
deterioration  factor. 

(d)  Special  provisions  for  Otto-cycle 
engines.  The  following  special 
provisions  apply  for  vehicles  with  Otto- 
cycle  engines: 

(1)  Enrichment  limits.  The  nominal 
air-fuel  ratig  throughout  the  US06  cycle 
may  not  be  richer  than  the  leanest  air- 
fuel  mixture  required  for  lean  best 
torque,  except  as  allowed  under 
paragraph  (d)(2)  of  this  section.  Unless 
we  approve  otherwise  in  advance,  lean 
best  torque  is  the  leanest  air-fuel  ratio 
required  at  any  speed  and  load  point 
with  a  fixed  spark  advance  to  make  peak 
torque.  The  allowable  tolerance  around 
the  nominal  value  for  any  given  speed 
and  load  point  over  the  US06  cycle  for 

a  particular  vehicle  is  4  percent,  which 
is  calculated  as  the  nominal  mass-based 
air-fuel  ratio  for  lean  best  torque  divided 
by  1.04. 

(2)  Engine  protection.  AECDs  that  use 
commanded  enrichment  to  protect  the 
engine  or  emission  control  hardware 
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must  not  use  enrichment  more 
frequently  or  to  a  greater  degree  than  is 
needed  for  this  purpose.  For  purposes  of 
this  section,  commanded  enrichment 
includes  intended  engine  operation  at 
air-fuel  ratios  rich  of  stoichiometry, 
except  the  following: 

(i)  Cycling  back  and  forth  in  a  narrow 
window  between  rich  and  lean 
operation  as  a  result  of  feedback 
controls  targeted  to  maintain  overall 
engine  operation  at  stoichiometry. 

(li)  Small  changes  in  the  target  air-fuel 
ratio  to  optimize  vehicle  emissions  or 
drivability.  This  may  be  called  “closed- 
loop  biasing.” 

(iii)  Temporary  enrichment  in 
response  to  rapid  throttle  motion. 

(iv)  Enrichment  during  cold-start  and 
warm-up  conditions. 

(v)  Temporary  enrichment  for  running 
OBD  checks  to  comply  with  §  86.1806. 

(3)  A/C-on  specific  calibrations,  (i)  A/ 
C-on  specific  calibrations  (e.g.,  air- fuel 
ratio,  spark  timing,  and  exhaust  gas 
recirculation)  that  differ  from  A/C-off 
calibrations  may  be  used  for  a  given  set 
of  engine  operating  conditions  (e.g., 
engine  speed,  manifold  pressure, 
coolant  temperature,  air  charge 
temperature,  and  any  other  parameters). 
Such  calibrations  must  not 
unnecessarily  reduce  emission  control 
effectiveness  during  A/C-on  operation 
when  the  vehicle  is  operated  under 
conditions  that  may  reasonably  be 
expected  during  normal  operation  and 
use.  If  emission  control  effectiveness 
decreases  as  a  result  of  such 
calibrations,  the  manufacturer  must 
describe  in  the  Application  for 
Certification  the  circumstances  under 
which  this  occurs  and  the  reason  for 
using  these  calibrations. 

(ii)  For  AECDs  involving  commanded 
enrichment,  these  AECDs  must  not 
operate  differently  for  A/C-on  operation 
than  for  A/C-off  operation,  except  as 
provided  under  paragraph  (d)(2)  of  this 
section.  This  includes  both  the  sensor 
inputs  for  triggering  enrichment  and  the 
degree  of  enrichment  employed. 

(4)  “Lean-on-cruise”  calibration 
strategies.  Manufacturers  may  use 
“lean-on-cruise”  strategies  subject  to  the 
following  specifications: 

(i)  A  “lean-on-cruise”  strategy  is 
defined  as  the  use  of  an  air-fuel  ratio 
significantly  leaner  than  stoichiometry 
during  non-deceleration  conditions  at 
speeds  above  40  mph. 

(ii)  You  must  not  employ  “lean-on- 
cruise”  strategies  during  vehicle 
operation  in  normal  driving  conditions, 
including  A/C  usage,  unless  at  least  one 
of  the  following  conditions  is  met: 

(A)  Such  strategies  are  substantially 
employed  during  the  FTP,  US06,  or 
SC03  duty  cycle. 


(B)  Such  strategies  are  demonstrated 
not  to  significantly  reduce  vehicle 
emission  control  effectiveness  over  the 
operating  conditions  in  which  they  are 
employed. 

(C)  Such  strategies  are  demonstrated 
to  be  necessary  to  protect  the  vehicle 
occupants,  engine,  or  emission  control 
hardware. 

(iii)  If  you  propose  to  use  a  “lean-on- 
cruise”  strategy,  you  mustdescribe  in 
the  application  for  certification  the 
circumstances  under  which  such  a 
calibration  would  be  used  and  the 
reasons  for  using  it. 

(e)  through  (f)  [Reserved] 

(g)  Cold  temperature  exhaust 
ernission  standards.  The  following 
standards  apply  for  vehicles  tested  over 
the  test  procedures  specified  in  subpart 
C  of  this  part: 

(1)  Cold  temperature  CO  standards. 
These  cold  temperature  CO  standards 
are  applicable  only  to  gasoline-fueled 
vehicles.  These  standards  apply  for 
testing  at  low-altitude  conditions  and 
high-altitude  conditions.  Cold 
temperature  CO  exhaust  emission 
standards  apply  when  measured  using 
the  test  procedures  specified  in  subpart 
C  of  this  part,  as  follows: 

(1)  For  LDVs  and  LDTls,  the  standard 
is  10.0  g/mile  CO. 

(ii)  For  LDT2s,  LDT3s  and  LDT4s,  the 
standard  is  12.5  grams  per  mile  CO. 

(2)  Cold  temperature  NMHC 
standards.  Fleet  average  cold 
temperature  NMHC  standards  are 
applicable  only  to  gasoline-fueled 
vehicles,  and  apply  equally  to 
certification  and  in-use  except  as 
otherwise  specified  in  §  86.1811-10(u) 
for  in-use  standards  for  applicable 
phase-in  models.  Testing  with  other 
fuels  such  as  E85,  or  testing  on  diesel 
vehicles,  is  not  required.  Multi-fuel,  bi¬ 
fuel  or  dual-fuel  vehicles  must  comply 
with  requirements  using  gasoline  only. 

(i)  The  standards  are  shown  in  the 
following  table: 

Table  5  of  §86.1811-17— Fleet 
Average  Cold  Temperature 
NMHC  Exhaust  Emission  Stand¬ 
ards 


Vehicle  weight  category 

Cold  temperature 
NMHC  sales- 
weighted  fleet 
average  standard 
(g/mile) 

LDVs  &  LLDTs  (<6,000 

lbs  GVWR)  . 

0.3 

HLDTs  >6,000  lbs 

GVWR  . 

0.5 

(ii)  The  manufacturer  must  calculate 
its  fleet  average  cold  temperature  NMHC 


emission  level(s)  as  described  in 
§86.1864-10(m). 

(iii)  The  standards  specified  in  this 
paragraph  (g)(2)  apply  only  for  testing  at 
low-altitude  conditions.  However, 
manufacturers  must  submit  an 
engineering  evaluation  indicating  that 
common  calibration  approaches  are 
utilized  at  high  altitudes.  Any  deviation 
from  low  altitude  emission  control 
practices  must  be  included  in  the 
auxiliary  emission  control  device 
(AECD)  descriptions  submitted  at 
certification.  Any  AECD  specific  to  high 
altitude  must  require  engineering 
emission  data  for  EPA  evaluation  to 
quantify  any  emission  impact  and 
validity  of  the  AECD. 

(h)  Small-volume  manufacturers. 
Small-volume  manufacturers  meeting 
the  eligibility  requirements  in  §86.1838 
may  delay  complying  with  the 
requirements  in  this  section  until  model 
year  2022.  This  also  applies  for 
continuing  to  use  the  EO  test  fuel 
specified  in  §  86.113  through  model 
year  2022.  If  meeting  the  Tier  3 
standards  in  model  year  2022  would 
cause  severe  economic  hardship,  such 
manufacturers  may  ask  us  to  approve  an 
extended  compliance  deadline  under 
the  provisions  of  40  CFR  1068.250, 
except  that  the  solvency  criterion  does 
not  apply  and  there  is  no  maximum 
duration  of  the  hardship  relief. 

§§86.1812-01  and  86.1813-01  [Removed] 

■  159.  Remove  §§86.1812-01  and 
86.1813-01. 

■  160.  A  new  §  86.1813-17  is  added  to 
subpart  S  to  read  as  follows: 

§86.1813-17  Evaporative  and  refueling 
emission  standards. 

Vehicles  must  meet  evaporative  and 
refueling  emission  standards  as 
specified  in  this  section.  The  emission 
standards  apply  for  total  hydrocarbon 
equivalent  (THCE)  measurements  using 
the  test  procedures  specified  in  subpart 
B  of  this  part,  as  appropriate.  Note  that 
§  86.1829  allows  you  to  certify  without 
testing  in  certain  circumstances.  Except 
as  specified  in  paragraph  (b)  of  this 
section,  evaporative  and  refueling 
emission  standards  do  not  apply  for 
diesel-fueled  vehicles.  Unless  otherwise 
specified,  MDPVs  are  subject  to  all  the 
same  provisions  of  this  section  that 
apply  to  LDT4s. 

(a)  Tier  3  evaporative  emission 
standards.  Vehicles  may  not  exceed  the 
Tier  3  evaporative  emission  standards, 
as  follows: 

(1)  Measure  emissions  using  the  test 
procedures  of  subpart  B  of  this  part,  as 
follows: 
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(1)  Follow  the  vehicle  preconditioning 
and  exhaust  testing  procedures  as 
described  in  subpart  B  of  this  part. 

(ii)  Measure  diurnal,  running  loss, 

.  and  hot  soak  emissions  as  shown  in 

§86.130. 

(iii)  Use  El 5  test  fuel  as  required  in 
§  86.113,  except  as  specified  in  this 
section. 

(iv)  Emissions  are  measured  as  total 
hydrocarbon;  however,  in  the  case  of 
El 5  test  fuel,  multiply  measured  values 
by  1.1  to  convert  values  to  total 
hydrocarbon  equivalent. 

(2)  Diurnal  and  hot  soak  emissions 
may  not  exceed  the  Tier  3  emission 
standards,  as  follows: 

(i)  The  emission  standard  for  the  sum 
of  diurnal  and  hot  soak  measurements 
from  the  two-diiu-nal  test  sequence  and 
the  three-diumal  test  sequence  is  based 
on  a  fleet  average  in  a  given  model  year. 
You  must  specify  a  family  emission 
limit  (FEL)  for  each  test  group.  The  FEL 
serves  as  the  emission  standard  for  the 
test  group  with  respect  to  all  required 
diurnal  and  hot  soak  testing.  Calculate 
your  fleet  average  emission  level  as 
described  in  §  86.1860  based  on  the  FEL 
that  applies  for  low-altitude  testing  to 
show  that  you  meet  the  specified 
standard.  For  multi-fueled  vehicles, 
calculate  fleet-average  emission  levels 
based  only  on  emission  levels  for  testing 
with  gasoline.  You  may  generate  or  use 
emission  credits  for  averaging,  banking, 
or  trading  for  vehicles  required  to  meet 
the  Tier  3  standards,  other  than  electric 
vehicles  and  gaseous-fueled  vehicles,  as 
described  in  §86.1861  for 
demonstrating  compliance  with  the  hot 
soak  plus  diurnal  emission  standard 
starting  in  the  2017  model  year.  You 
comply  with  the  emission  standard  for 
a  given  model  year  if  you  have  enough 
credits  to  show  that  your  fleet-average 
emission  level  is  at  or  below  the 
applicable  standard.  You  may  exchange 
credits  between  or  among  test  groups 
within  an  averaging  set  as  described  in 
§86.1861.  Separate  diurnal  plus  hot 
soak  emission  standards  apply  as  shown 
for  high-altitude  conditions.  The  sum  of 
diurnal  and  hot  soak  measurements  may 
not  exceed  the  following  fleet -average 
Tier  3  standards: 

Table  1  of  §86.1813-17— Tier  3  Di¬ 
urnal  Plus  Hot  Soak  Emission 
Standards 

[Grams  per  test] 


1 

Vehicle  category 

Low-altitude 

conditions 

High-altitude 

conditions 

LDV,  LDT1  . 

0.300 

0.65 

LDT2  . 

0.400 

0.85 

HLDT  . 

0.500 

1 1.15 

Table  1  of  §86.1813-17— Tier  3  Di¬ 
urnal  Plus  hot  Soak  Emission 
Standards — Continued 

[Grams  per  test] 


Vehicle  category 

Low-altitude 

conditions 

High-altitude 

conditions 

HDV  . 

0.600 

1.75 

’  1 .25  g/test  for  MDPVs. 

(ii)  Specify  FELs  as  follows: 

(A)  You  may  specify  the  low-altitude 
FEL  in  increments  of  0.025  g  above  or 
below  the  otherwise  applicable  Tier  3 
diurnal  plus  hot  soak  standard,  up  to 
the  maximum  values  specified  in  the 
following  table: 


Table  2  of  §86.1813-17— Tier  3 
FEL  Caps  for  Low-Altitude 
Testing 


Vehicle  category 

FEL  caps 

LDV . 

0.500 

LLDT . 

0.650 

HLDT  . 

0.900 

MDPV  . 

1.000 

HDV  . 

1.4 

(B)  Calculate  the  FEL  for  testing  at 
high-altitude  conditions  based  on  the 
difference  between  the  low-altitude  FEL 
and  the  standard.  For  example,  if  a 
light-duty  vehicle  was  certified  with  an 
FEL  of  0.400  g  instead  of  the  0.300  g 
standard,  the  FEL  for  testing  under  high- 
altitude  conditions  would  be  0.75  g 
(0.65+0.10). 

(iii)  Hydrocarbon  emissions  must  not 
exceed  0.020  g  for  LDVs  and  LDTs  and 
0.030  g  for  HDVs  when  tested  using  the 
Bleed  Emission  Test  Procedure  adopted 
by  the  California  Air  Resources  Board 
(incorporated  by  reference  in  §  86.1). 
This  procedure  quantifies  diurnal 
emissions  without  measuring  hot  soak 
emissions.  The  standards  in  this 
paragraph  (a)(2)(iii)  do  not  apply  for 
testing  at  high-altitude  conditions.  For 
vehicles  with  non-integrated  refueling 
emission  control  systems,  the  bleed 
emission  test  and  standard  do  not  apply 
to  the  refueling  canister. 

(3)  Running  losses  may  not  exceed 
0.05  g  per  mile  when  measured  using 
the  test  procedures  specified  in 
§86.134. 

(4)  Fuel  systems  for  vehicles  operating 
on  one  or  more  volatile  liquid  fuels  may 
not  exceed  an  effective  leak  diameter  of 
0.02  inches  when  measured  using  the 
procedure  specified  in  40  CFR  1066.840. 
For  vehicles  with  fuel  tanks  exceeding 
25  gallons  nominal  fuel  tank  capacity, 
you  may  request  our  approval  for  a  leak 
standard  greater  than  0.020  inches,  up 
to  a  maximum  value  of  0.040  inches. 


(5)  The  Tier  3  evaporative  emission 
standards  start  to  phase  in  with  model 
year  2017  for  vehicles  at  or  below  6,000 
pounds  GVWR  and  with  model  year 
2018  for  vehicles  above  6,000  pounds 
GVWR.  Table  3  of  this  section  specifies 
the  minimum  percentage  of  each 
manufacturer’s  sales  in  each  model  year 
that  must  be  certified  to  the  Tier  3 
evaporative  emission  standards. 
Calculate  annual  percentages  based  on 
actual  nationwide  sales  of  all  vehicles 
subject  to  standards  under  this 
paragraph  (a)  for  the  applicable  model 
year;  however,  if  all  your  FELs  for  Tier 
3  test  groups  are  at  the  applicable 
standard  (neither  generating  nor  using 
emission  credits),  the  phase-in 
requirements  are  based  on  projected 
sales.  Also,  if  you  certify  vehicles  above 
6,000  pounds  GVWR  to  the  Tier  3 
evaporative  emission  standards  in 
model  year  2017,  you  may  count 
projected  U.S.  sales  of  those  vehicles 
toward  your  calculation  for  meeting  the 
40  percent  requirement  in  2017 
(numerator  only).  Manufacturers  may 
meet  this  requirement  using  the 
additional  alternative.phase-in 
provisions  in  paragraph  (g)  of  this 
section.  Vehicles  from  the  identified 
model  years  not  certified  to  the  Tier  3 
evaporative  emission  standards 
continue  to  be  subject  to  the  evaporative 
emission  standards  specified  in 
§  86.1811-09(e)  or  §  86.1816-08(d), 
including  the  useful  life  provisions  of 
§  86.1805-12.  Note  that  this  subjects 
LDVs  and  LDTls  to  a  150,000  mile 
useful  life  for  evaporative  emissions  if 
the  vehicles  are  subject  to  a  150,000 
mile  useful  life  for  exhaust  emissions. 
Keep  records  as  needed  to  show  that 
you  meet  the  phase-in  requirements 
specified  in  this  section. 


Table  3  of  §86.1813-17— Default 
Phase-In  Schedule'  for  Tier  3 
Evaporative  Emission  Standards 


Model  year 

Minimum 
percentage  of 
vehicles  subject 
to  the  Tier  3 
standards 

2017 . . . 

•  '240 

2018 . 

60 

2019 . 

60 

2020  . 

80 

2021  . 

80 

2022  . 

100 

^The  phase-in  percentage  for  model  year 
2017  applies  only  for  vehicles  at  or  below 
6,000  pounds  GVWR. 

2  The  leak  standard  specified  in  paragraph 
(a)(4)  of  this  section  does  not  apply  for  model 
year  2017. 

(6)  For  model  year  2017,  exclude 
vehicle  sales  from  California  and  section 
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177  states  from  the  calculation  to 
demonstrate  compliance  with  the  phase- 
in  schedule  in  paragraph  (a){5)  or  (g)  of 
this  section,  and  from  the  credit 
calculation  in  §  86.1860. 

(b)  Refueling  emissions.  Vehicles 
must  meet  the  refueling  emission 
standards  in  this  paragraph  (b)  when 
measured  over  the  procedure  specified 
in  §  86.150.  These  standards  apply 
starting  with  model  year  2018  for 
vehicles  above  10,000  pounds  GVWR. 
The  following  refueling  standards 
apply: 

(1)  0.20  g  THCE  per  gallon  of  fuel 
dispensed  for  gasoline-fueled,  diesel- 
fueled  and  methanol-fueled  vehicles. 

(2)  0.15  g  THC  per  gallon  of  fuel 
dispensed  for  liquefied  petroleum  gas- 
fueled  vehicles. 

(c)  Fuel  spithack.  For  vehicles  fueled 
by  volatile  liquid  fuels,  fuel  spithack 
emissions  may  not  exceed  1.0  g  THCE 
when  measured  using  the  test 
procedures  specified  in  §86.146.  The 
fuel  spithack  standard  applies  only  to 
newly  assembled  vehicles. 

(d)  [Reserved] 

(e)  Auxiliary  engines  and  separate 
fuel  systems.  The  provisions  of  40  CFR 
1037.103{fl  apply  for  vehicles  with 
auxiliary  engines.  This  includes  any 
engines  installed  in  the  final  vehicle 
configuration  that  contribute  no  motive 
power  through  the  vehicle’s 
transmission. 

(f)  Refueling  provisions  for  gaseous 
fuel  vehicles.  The  following  provisions 
apply  specifically  for  gaseous  fuel 
vehicles: 

(1)  Refueling  receptacles  on  natural 
gas-fueled  vehicles  must  comply  with 
the  receptacle  provisions  of  the  ANSI/ 
AGA  NGVl-1994  standard 
(incorporated  by  reference  in  §  86.1). 

(2)  With  our  advance  approval, 
liquefied  petroleum  gas-fueled  vehicles 
with  gauges  or  valves  that  can  be 
opened  to  release  fuel  or  fuel  vapor 
during  refueling  (such  as  fixed  liquid 
level  gauges)  may  be  tested  for  refueling 
emissions  without  opening  such  gauges 
or  valves,  as  outlined  in  §  86.157- 
98(d)(2).  We  will  approve  your  request 
if  you  can  show  that  such  gauges  or 
valves  will  not  be  open  during  in-use 
refueling  due  to  inaccessibility  or  other 
design  features  that  would  prevent  them 
from  opening  or  make  this  very 
unlikely. 

(g)  Alternative  phase-in  options  for 
Tier  3  evaporative  emission  standards. 
You  may  use  any  of  the  following 
alternative  methods  to  transition  to  the 
Tier  3  evaporative  emission  standards; 

(1)  Starting  in  model  year  2015,  you 
may  earn  an  “allowance”  for  each 
vehicle  at  or  below  14,000  pounds 
GVWR  that  you  certify  early  to  the  Tier 


3  standards  in  paragraph  (a)  of  this 
section,  as  long  as  the  vehicle  is  not  sold 
in  California  or  any  of  the  section  177 
states.  This  applies  in  model  years  2015 
and  2016  for  vehicles  at  or  below  6,000 
pounds  GVWR  and  in  model  years  2015 
through  2017  for  vehicles  above  6,000 
pounds  GVWR.  For  each  allowance  you 
earn,  you  may  count  it  as  one  compliant 
vehicle  in  a  later  model  year  during  the 
phase-in  period.  As  an  example,  selling 
100,000  Tier  3  vehicles  in  2016  and  a 
total  of  400,000  vehicles  at  or  below 
14,000  ppunds  GVWR  in  2017  would 
allow  a  manufacturer  to  “spend”  up  to 
40,000  allowances  in  both  2017  and 
2018,  leaving  a  total  of  20,000 
allowances  for  2019  through  2022. 
Calculate  the  total  phase-in  percentage 
in  each  model  year  by  adding  the 
allowances  to  the  number  of  compliant 
vehicles  (in  the  numerator),  without 
increasing  total  sales  (in  the 
denominator).  For  each  allowance  you 
earn,  you  may  alternatively  count  it  as 
one  compliant  vehicle  for  model  year 
2018  under  the  phase-in  schedule 
described  in  paragraph  (g)(5)  of  this 
section:  however,  you  may  not  use  those 
allowances  to  increase  the  value  of  APP 
in  any  model  year  by  more  than  10 
percentage  points.  Vehicles  earning 
allowances  under  this  paragraph  (g)(1) 
may  not  have  an  FEE  above  the 
applicable  Tier  3  standard,  and  may  not 
generate  emission  credits.  Allowances 
may  not  be  traded  to  another  company. 
You  may  earn  additional  allowances 
under  this  paragraph  (g)(1)  as  follows: 

(1)  To  the  extent  that  you  over-comply 
with  the  40-percent  phase-in 
requirement  in  model  year  2017,  you 
may  count  your  actual  U.S.  sales 
exceeding  the  required  number  of  Tier 

3  vehicles  as  allowances  toward  meeting 
the  phase-in  requirement  in  2018  and 
later  model  years. 

(ii)  For  vehicles  above  10,000  pounds 
GVWR  that  you  certify  to  the  refueling 
emission  standards  in  paragraph  (b)  of 
this  section  in  model  years  2015 
through  2017,  a  single  vehicle  may 
produce  two  allowances  if  it  is  certified 
to  the  Tier  3  diurnal  plus  hot  soak 
standard  and  the  refueling  standard. 
Allowances  earned  under  this  paragraph 
(g)(l)(ii)  may  alternatively  be  used  in 
model  years  2018  through  2022  to  phase 
in  the  refueling  standard. 

(2)  [Reserved] 

(3)  You  may  disregard  the  percentage 
phase-in  specified  in  paragraph  (a)(5)  of 
this  section  for  2017  if  you  choose  50- 
state  certification  for  all  your  vehicles 
meeting  the  LEV  III  PZEV  evaporative 
standards  in  2017.  Under  this  option, 
you  may  not  produce  a  higher-emitting 
version  of  those  vehicle  models  for  sale 
outside  of  California  or  the  section  177 


states.  Such  vehicles  may  be  certified 
using  carryover  data  under  the 
California  program;  however,  they  may 
generate  or  use  emission  credits  only  if 
they  are  certified  to  meet  the  emission 
standards  of  paragraph  (a)(2)  of  this 
section.  Vehicles  that  comply  under  this 
paragraph  (g)(3)  may  not  generate 
allowajices  under  paragraph  (g)(1)  of 
this  section,  regardless  of  the  calculated 
percentage  of  compliant  vehicles  in 
model  year  2017. 

(4)  If  you  certify  model  year  2019  or 
earlier  vehicles  to  the  LEV  III  emission 
standards  in  California,  you  may  certify 
those  as  Tier  3  vehicles  that  count 
toward  meeting  the  phase-in 
requirements  of  this  section.  Such 
vehicles  must  still  be  certified  to  the 
leak  standard  specified  in  paragraph 
(a)(4)  of  this  section  and  the  high- 
altitude  standards  in  paragraph  (a)(2)  of 
this  section.  You  may  not  certify 
vehicles  under  this  paragraph  (g)(4)  after 
model  year  2019.  Vehicles  meeting  the 
LEV  III  standards  may  also  generate 
allowances  under  paragraph  (g)(1)  of 
this  section:  however,  these  vehicles 
may  generate  or  use  emission  credits 
under  this  subpart  only  if  they  are  not 
used  to  generate  allowances  and  if  they 
are  certified  using  the  Option  2 
procedures  under  the  LEV  III  program 
(including  the  bleed  emission  test). 

(5)  You  may  disregard  the  phase-in 
percentages  specified  in  paragraph  (a)(5) 
of  this  section  for  2018  through  2022  if 
you  instead  comply  with  the  alternate 
phase-in  schedule  described  in  this 
paragraph  (g)(5).  To  do  this,  you  must 
notify  us  of  your  intent  before  January 

1,  2018,  and  include  a  detailed  plan  for 
complying  with  the  alternate  phase-in 
schedule.  You  comply  with  the  alternate 
phase-in  schedule  by  calculating  an 
evaporative  phase-in  index  at  or  above 
1,040  using  the  following  equation  for 
model  years  2018  through  2022; 
Evaporative  phase-in  index  =  5-APP2oi8 
+  4-APP20I9  +  3-APP2020  +  2-APP2()2I 
+  APP2022 
Where: 

APP  =  The  actual  phase-in  percentage  of 
vehicles  meeting  the  Tier  3  evaporative 
emission  standards  for  the  indicated 
model  year,  based  on  actual  sales:  you 
may  instead  ask  us  to  calculate  the 
annual  percentage  based  on  actual 
production  volumes. 

(6)  You  may  alternatively  use  the  EO 
test  fuel  specified  in  §86.113  through 
model  year  2019  for  vehicles  certified  to 
emission  standards  comparable  to  the 
standards  in  this  section  based  on 
testing  specified  by  the  California  Air 
Resources  Board.  You  may  not  certify 
these  vehicles  in  model  year  2020  using 
carryover  data. 
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(h)  Small-voIume  manufacturers. 
Small-volume  manufacturers  meeting 
the  eligibility  requirements  in  §  86.1838 
may  delay  complying  with  the 
requirements  in  this  section  until  model 
year  2022.  If  meeting  the  Tier  3 
standards  in  model  year  2022  would 
cause  severe  economic  hardship,  such 
manufacturers  may  ask  us  to  approve  an 
extended  compliance  deadline  under 
the  provisions  of  40  CFR  1068.250, 
except  that  the  solvency  criterion  does 
not  apply  and  there  is  no  maximum 
duration  of  the  hardship  relief.  , 

§§86.1814-01,  86.1814-02,  86.1815-01,  and 
86.1815-02  [Removed] 

■  161.  Remove  §§  86.1814-01,  86.1814- 
02,  86.1815-01,  and  86.1815-02. 

■  162.  A  new  §  86.1816-18  is  added  to 
subpart  S  to  read  as  follows: 

§86.1816-18  Emission  standards  for 
heavy-duty  vehicies. 

(a)  Applicability  and  general 
provisions.  This  section  describes 
exhaust  emission  standards  that  apply 
for  model  year  2018  and  later  complete 
heavy-duty  vehicles  at  or  below  14,000 
pounds  GVWR.  These  standards  are 
optional  for  incomplete  heavy-duty 
vehicles  and  for  heavy  duty  vehicles 
above  14,000  pounds  GVWR  as 
described  in  §  86.1801.  Greenhouse  gas 
emission  standards  are  specified  in 
§  86.1818  for  MDPVs  and  in  40  GFR 
1037.104  for  other  HDVs.  See  §  86.1813 
for  evaporative  and  refueling  emission 
standards.  This  section  may  apply  to 
vehicles  before  model  year  2018  as 
specified  in  paragraph  (b)(10)  of  this 
section.  Separate  requirements  apply  for 
MDPVs  as  specified  in  §  86.1811.  See 
subpart  A  of  this  part  for  requirements 
that  apply  for  incomplete  heavy-duty 
vehicles  and  for  heavy-duty  engines 
certified  independent  of  the  chassis. 

The  following  general  provisions  apply: 


(1)  Test  all  vehicles  as  described  in 
this  section  using  a  chassis 
dynamometer:  establish  appropriate 
load  settings  based  on  adjusted  loaded 
vehicle  weight  (see  §  86.1803). 

(2)  Some  provisions  apply  differently 
depending  on  the  vehicle’s  power-to- 
weight  ratio.  Determine  a  vehicle’s 
power-to-weight  ratio  by  dividing  the 
engine’s  rated  power  by  the  vehicle’s 
GVWR  (in  hp/pound).  For  purposes  of 
this  section,  if  a  test  group  includes 
multiple  configurations,  use  the  vehicle 
with  the  highest  power-to-weigl^t  ratio 
to  characterize  the  test  group. 

(3)  Use  E15  test  fuel  as  required  in 
§  86.113,  except  as  specified  in  this 
section. 

(4)  Measure  emissions  from  hybrid 
electric  vehicles  to  demonstrate 
compliance  with  the  standards  of  this 
section  according  to  the  procedures 
specified  in  SAE  J1711  (incorporated  by 
reference  in  §  86.1). 

(b)  Tier  3  exhaust  emission  standards. 
Exhaust  emissions  may  not  exceed  the 
Tier  3  exhaust  emission  standards,  as 
follows: 

(1)  Measure  emissions  using  the 
procedures  of  subpart  B  of  this  part, 
using  specific  driving  schedules  and 
additional  procedures  as  follows: 

(i)  The  Federal  Test  Procedure  (FTP) 
is  based  on  testing  with  the  Urban 
Dynamometer  Driving  Schedule  (UDDS) 
specified  in  paragraph  (a)  of  Appendix 

I  of  this  part.  * 

(ii)  The  Heavy-Duty  Supplemental 
Federal  Test  Procedure  (HD-SFTP) 
involves  testing  with  the  UDDS,  the 
SC03  driving  schedule  specified  in 
paragraph  (h)  of  Appendix  I  of  this  part, 
and  one  of  the  following  additional 
driving  schedules: 

(A)  For  Glass  2b  vehicles,  the  US06 
driving  schedule  specified  in  paragraph 
(g)  of  Appendix  I  of  this  part. 


(B)  For  Class  2b  vehicles  with  a 
power-to-weight  ratio  at  or  below  0.024 
hp/pound  that  are  certified  to  optional 
standards  under  paragraphs  (b)(2)  and 
(4)  of  this  section,  the  highway  portion 
of  the  US06  driving  schedule 
characterized  as  the  “second  bag’’  in 
§86.159-08(a). 

(C)  For  Class  3  vehicles,  the  LA-92 
driving  schedule  as  specified  in 
paragraph  (c)  of  Appendix  I  of  this  part. 

(iii)  HD-SFTP  emissions  are 
calculated  as  a  composite  of  test  results 
over  these  driving  schedules  based  on 
the  following  calculation: 

HD-SFTP  (g/mi)  =  0.35-FTP  + 
0.28-HDSIM  +  0.37SC03 
Where: 

HDSIM  =  the  appropriate  driving  schedule 
specified  in  paragraph  (b)(l)(ii)(A) 
through  (C)  of  this  section. 

(iv)  You  may  alternatively  use  FTP 
emission  results  to  substitute  for  the 
SC03  value  in  the  calculation  under 
paragraph  (b)(l)(iii)  of  this  section  for  a 
given  vehicle  for  any  testing  under  this 
section. 

(v)  Hydrocarbon  emission  standards 
are  expressed  as  NMOG;  however,  you 
may  measure  exhaust  emissions  based 
on  nonmethane  hydrocarbon  instead  of 
NMOG  as  described  in  40  CFR 
1066.665. 

(2)  Table  1  of  this  section  describes 
fully  phased-in  Tier  3  standards  that 
apply  as  specified  in  this  paragraph  (b) 
for  the  identified  driving  schedules.  The 
FTP  standards  for  NMOG+NOx  apply 
on  a  fleet-average  basis  using  discrete 
bin  standards  as  described  in  paragraph 
(b)(4)  of  this  section.  The  bin  standards 
include  additional  emission  standards 
for  CO  emissions,  and  for  NMOG+NOx 
standards  when  testing  over  the  HD- 
SFTP  driving  schedule.  Table  1  follows: 


Table  1  of  §86.1816-18— Fully  Phased-in  Tier  3  HDV  Exhaust  Emission  Standards 

[g/mile] 


Fleet-average 

PM  I 

Formaldehyde 

HDV  Class 

NMOG+NOx 

I 

FTP 

FTP 

HD-SFTP 

FTP 

2b  . 

0.178 

0.008 

’0.010 

0.006 

3  . 

0.247 

0.010 

0.007 

0.006 

’For  vehicles  with  a  power-to-weight  ratio  at  or  below  0.024  hp/pound  that  are  certified  using  the  driving  schedule  described  in  paragraph 
(b)(1)(ii)(B)  of  this  section,  the  HD-SFTP  standard  for  PM  is  0.007  g/mile  instead  of  the  value  specified  in  the  table. 


(3)  The  FTP  standards  specified  in 
this  section  apply  equally  for  testing  at 
low-altitude  conditions  and  high- 
altitude  conditions.  The  HD-SFTP 
standards  described  in  this  section 
apply  only  for  testing  at  low-altitude 
conditions. 


(4)  The  FTP  emission  standard  for 
NMOG+NOx  is  based  on  a  fleet  average 
in  a  given  model  year.  You  must  specify 
a  family  emission  limit  (FEL)  for  each 
test  group.  The  FEL  serves  as  the 
emission  standard  for  the  test  group 
with  respect  to  all  required  FTP  testing. 


Calculate  your  fleet-average  emission 
level  as  described  in  §  86.1860  to  show 
that  you  meet  the  specified  standard. 
For  multi-fueled  vehicles,  calculate  , 
fleet-average  emission  levels  based  only 
on  emission  levels  for  testing  with 
gasoline  or  diesel  fuel.  You  may 
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generate  or  use  emission  credits  for 
averaging,  banking,  or  trading  as 
described  in  §  86.1860  for 
demonstrating  compliance  with  the  FTP 
emission  standard  for  NMOG+NOx-  You 
comply  with  the  emission  standard  for 
a  given  model  year  if  you  have  enough 
credits  to  show  that  your  fleet-average 


emission  level  is  at  or  below  the 
applicable  standard.  You  may  exchange 
credits  between  or  among  any  test 
groups  subject  to  standards  under  this 
section.  You  may  specify  any  of  the 
FELs  from  Table  2  or  Table  3  of  this 
section  for  demonstrating  that  your 
fleet-average  emission  level  complies 


with  the  FTP  emission  standard  for 
NMOG+NOx.  These  FEL  values  define 
emission  bins  that  also  determine 
corresponding  emission  standards  for 
NMOG+NOx  emissions  over  the  HD- 
SFTP  driving  schedule  and  for  CO 
emissions,  as  follows: 


Table  2  of  §86.1816-18— Tier  3  Bin  Standards— Class  2b 

[g/mile] 


FEL  Name  i 

i 

NMOG+NOx  i 

i 

CO 

FTP  (FEL) 

HD-SFTP’  ! 

1 

FTP 

HD-SFTP 

Bin  250  . 

0.250 

0.800 

6.4 

22.0 

Bin  200  . 

0.200 

0.800 

4.2 

22.0 

Bin  170 . . . 

0.170 

0.450 

1  4.2 

12.0 

Bin  150 . 

0.150 

0.450 

!  3.2 

12.0 

Bin  02 . 

0.000 

i  0.000 

i _ 

j  0.0 

0.0 

1  Vehicles  with  a  power-to-weight  ratio  at  or  below  0.024  hp/pound  that  are  certified  using  the  driving  schedule  described  in  paragraph 
(b)(1){ii)(B)  of  this  section,  the  following  HD-SFTP  bin  standards  for  NMOG+NOx  apply  instead  of  those  identified  in  the  table:  0.350  g/mile  for 
Bin  150  and  Bin  170;  and  0.550  g/mile  for  Bin  200  and  Bin  250. 

2  Vehicles  certified  to  Bin  0  must  also  meet  PM  and  formaldehyde  standards  of  0.000  g/mile  instead  of  the  standards  specified  in  paragraph 

(b)(2)  of  this  section.  ^ 

Table  3  of  §86.1816-18— Tier  3  Bin  Standards— Class  3 

[g/mile] 


FEL  Name 

NMOG+NOx 

CO 

FTP  (FEL) 

HD-SFTP 

FTP  i 

HD-SFTP 

Bin  400  . 

■  0.400 

0.550  ! 

7.3 

6.0 

Bin  270  . 

0.270 

0.550  1 

4.2 

6.0 

Bin  230  . 

0.230 

0.350  1 

4.2 

4.0 

Bin  200  . 

. 

0.200 

0.350  i 

3.7 

4.0 

Bin  0’  . 

0.000 J 

0.000  1 

0.0 

0.0 

^  Vehicles  certified  -to  Bin  0  must  also  meet  PM  and  formaldehyde  standards  of  0.000  g/mile  instead  of  the  standards  specified  in  paragraph 
(b)(2)  of  this  section. 


(5)  [Reserved] 

(6)  The  full  Tier  3  program  includes 
new  emission  standards  for 
NMOG+NOx,  PM,  CO,  and 
formaldehyde;  it  also  includes 
measurement  with  a  new  test  fuel  and 

a  longer  useful  life.  Vehicles  meeting  all 
these  requirements  are  considered  Final 
Tier  3  vehicles.  Vehicles  that  do  not 
meet  all  the  Tier  3  requirements  are 
considered  Interim  Tier  3  vehicles.  The 
Tier  3  PM  standards  phase  in  over 
several  years.  Any  vehicles  not  subject 
to  Tier  3  PM  standards  during  the 
phase-in  period  must  continue  to 
comply  with  the  PM  standards  in 
§  86.1816-08.  Paragraph  (b)(7)  of  this 
section  describes  how  to  transition  to 
Tier  3  standards  for  emissions  other 
than  PM.  The  following  provisions 
describe  the  primary  approach  for 
phasing  in  the  Tier  3  PM  standards: 

(i)  You  must  meet  the  FTP  emission 
standard  for  PM  with  20,  40,  70,  and 
100  percent  of  your  projected 
nationwide  sales  of  all  vehicles  subject 
to  this  section  in  model  years  2018 
through  2021,  respectively.  Each  vehicle 


meeting  the  Tier  3  FTP  standard  for  PM 
must  also  meet  the  Tier  3  HD-SFTP 
standard  for  PM. 

(ii)  You  may  disregard  the  phase-in 
percentages  specified  in  paragraph 
{b)(6)(i)  of  this  section  if  you  instead 
comply  with  an  indexed  PM  phase-in 
schedule  as  described  in  this  paragraph 
(b)(6)(ii).  To  do  this,  you  must  notify  us 
of  your  intent  before  January  1,  2018, 
and  include  a  detailed  plan  for 
complying  with  the  indexed  phase-in - 
schedule.  You  comply  with  the  indexed 
phase-in  schedule  by  calculating  a  PM 
phase-in  index  at  or  above  440  using  the 
following  equation  for  model  years  2018 
through  2021: 

PM  phase-in  index  =  4-APP2oi8  + 
3"APP2oi9  2"APP202o  APP2021 

Where: 

APP  =  The  actual  phase-in  percentage  of 

vehicles  meeting  the  Tier  3  PM  standards 
for  the  indicated  model  year,  based  on 
actual  sales,  as  described  in  paragraph 
(b)(6)(i)  of  this  section. 

(iii)  You  may  alternatively  ask  us  to 
approve  calculation  of  the  annual 


percentage  for  a  given  model  year  based 
on  production  volumes  instead  of  sales 
volumes. 

(iv)  Vehicles  meeting  the  Tier  3  PM 
standards  must  meet  those  standards 
over  the  useful  life  as  specified  in 

§  86.1805-17.  Note  that  Interim  Tier  3 
vehicles  may  have  different  useful  life 
values  for  PM  emission  .standards  than 
for  other  emission  standards. 

(v)  Measure  PM  emissions  from  all 
vehicles  using  the  same  test  fuel  used 
for  measuring  NMOG+NOx  emissions. 

(vi)  You  may  certify  Interim  Tier  3 
vehicles  based  on  carryover  data. 

(vii)  You  may  use  the  alternative 
phase-in  provisions  described  in 
paragraph  (b)(8)  of  this  section  to 
transition  to  the  Tier  3  exhaust  emission 
standards  on  a  different  schedule. 

(7)  The  following  provisions  describe 
the  primary  approach  for  phasing  in  the 
Tier  3  standards  other  than  PM  in  2022 
and  earlier  model  years: 

(i)  The  fleet-average  FTP  emission 
standard  for  NMOG+NOx  phases  in  over 
several  years  as  described  in  this 
paragraph  (b)(7)(i).  You  must  identify 
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FELs  as  described  in  paragraph  (b)(4)  of 
this  section  and  calculate  a  fleet-average 
emission  level  to  show  that  you  meet 
the  FTP  emission  standard  for 
NMOG+NOx  that  applies  for  each 
model  year.  You  may  certify  using 
transitional  bin  standards  specified  in 
Table  5  of  this  section  through  model 
year  2021;  include  these  vehicles  in  the 
fleet-average  calculation  by  treating  the 
sum  of  the  NMOG  and  NOx  emission 
standards  as  the  Family  Emission  Limit 
under  §  86.1860.  You  may  alternatively 
use  the  EO  test  fuel  specified  in  §  86.113 
for  vehicles  certified  to  the  transitional 
bins;  the  useful  life  period  for  these 


vehicles  is  120,000  miles  orll  years. 
Fleet-average  FTP  emission  standards 
decrease  as  shown  in  the  following 
table: 

Table  4  of  §86.1816-18— Declin¬ 
ing  Fleet-Average  FTP  Emission 
Standards  for  NMOG+NOx 

[g/mite] 


Model 

year 

Class  2b 

Class  3 

20161  . 

0.333 

0.548 

20171  . 

0.310 

0.508 

2018  . 

0.278 

0.451 

2019  . 

0.253 

0.400 

Table  4  of  §86.1816-18— Declin¬ 
ing  Fleet-Average  FTP  Emission 
Standards  for  NMOG+NOx— 
Continued 

[g/mile] 


Model 

year 

Class  2b 

Class  3 

2020  . 

0.228 

0.349 

2021  . 

0.203 

0.298 

2022  . 

0.178 

0.247 

^  Fleet-average  standards  are  shown  for 
2016  and  2017  for  purposes  of  voluntary  early 
compliance  as  described  in  paragraph  (b)(10) 
of  this  section. 


Table  5  of  §86.1816-18— Transitional  Tier  3  FTP  Bin  Standards 

[g/mile] ' 


Class 

FEL  name  j 

I 

NMOG 

NOx 

PM 

CO 

Formaldehyde 

2b  . 

i 

Bin  395 

0.195 

0.200 

0.012 

6.4 

0.032 

Bin  340 

0.140 

0.200 

0.012 

6.4 

0.032 

3  . 

Bin  630 

0.230 

0.400 

0.012 

7.3 

0.040 

Bin  570 

0.170 

0.400 

0.012 

7.3 

0.040 

'  Vehicles  certified  to  Transitional  Tier  3  FTP  bins  are  not  subject  to  HD-SFTP  standards. 


(ii)  You  may  use  the  alternative 
phase-in  provisions  described  in 
paragraph  (b)(8)  of  this  section  to 
transition  to  the  Tier  3  exhaust  emission 
standards  on  a  different  schedule. 

(8)  This  paragraph  (b)(8)  describes  an 
alternative  approach  lo  phasing  in  all 
the  Tier  3  emission  standards.  If  you 
choose  this  approach,  you  must  phase 
in  the  Tier  3  standards  for  all  your 
vehicles  subject  to  this  section 
according  to  this  schedule.  You  may 
meet  the  standards  specified  in 
paragraph  (b)(2)  of  this  section 
according  to  the  phase-in  schedule 
specified  in  Table  6  of  this  section  based 
on  the  indicated  percentage  of  your 
projected  nationwide  sales  in  each 
model  year.  These  vehicles  must  meet 
the  applicable  FTP  emission  standard 


Model  year 


2019 

2020 
2021 
2022 


(9)  You  may  not  use  credits  generated 
from  vehicles  certified  under  §  86.1816- 
08  for  demonstrating  compliance  with 
the  Tier  3  standards. 

(10)  [Reserved] 


for  CO  and  the  HD-SFTP  emissions 
standards  for  NMOG+NOx  and  CO  that 
apply  for  Class  2b  Bin  170  and  Class  3 
Bin  230  as  described  in  paragraph  (b)(4) 
of  this  section.  You  may  use  averaging, 
banking,  and  trading  relative  to  the  Tier 
3  FTP  emission  standard  for 
NMOG+NOx  during  the  phase-in 
period,  but  only  if  all  the  vehicles 
certified  under  §  86.1816-08  have  FELs 
that  are  at  or  below  the  applicable 
NMHC  and  NOx  standards.  Any 
vehicles  not  subject  to  Tier  3  standards 
during  the  phase-in  period  must 
continue  to  comply  with  the  gaseous 
exhaust  emission  standards  in 
§  86.1816-08.  Each  vehicle  counting 
toward  the  PM  phase-in  percentage  . 
under  this  paragraph  (b)(8)  in  model 
years  2019  and  2020  must  also  be 


included  in  the  portion  of  the  fleet 
meeting  the  Tier  3  standards  for 
pollutants  other  than  PM.  Each  vehicle 
counting  toward  the  phase-in 
percentage  for  any  pollutant  must  use 
the  Tier  3  test  fuel  specified  in  §  86.113- 
07.  To  generate  emission  credits  during 
the  phase-in  period,  all  pre-Tier  3 
vehicles  must  have  FELs  at  or  below  the 
NOx  and  NMHC  standards  in  §  86.1816- 
08.  Determine  emission  credits  by 
calculating  fleet-average  emission  levels 
for  Tier  3  and  pre-Tier  3  vehicles 
together;  for  pre-Tier  3  vehicles  use  an 
NMOG+NOx  equivalent  FEL  of  0.395 
g/mile  for  Class  2b  vehicles  and  0.630 
g/mile  for  Class  3  vehicles.  You  may 
optionally  meet  the  Tier  3  standards 
before  model  year  2019. 


Table  6  of  §86.1816-18 

[Alternative  Phase-In  Schedule] 


Class  2b 

PM 

Other  than  PM 
(percent) 

40 

65 

70 

77 

100 

88 

100 

100 

Class  3 


PM 


Other  than  PM 
(percent) 


40 

70 

100 

100 


73 

87 

100 


(11)  You  may  voluntarily  certify  your 
vehicles  under  this  section  in  model 
years  2016  and  2017.  If  you  do  this,  the 
fleet-average  FTP  emission  standards  for 
NMOG+NOx  apply  to  all  your  complete 


heavy-duty  vehicles  at  or  below  14,000 
pounds  GVWR  as  specified  in  paragraph 
(b)(7)(i)  of  this  section.  Use  any  of  the 
available  bin  standards  as  described  in 
this  section.  Vehicles  certified  under 
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this  paragraph  (bKlO)  must  comply  with 
the  PM  standards  specified  in 
§  86.1816-08  instead  of  the  Tier  3  p.m. 
standards  specified  in  this  section. 

(12)  Keep  records  as  needed  to  show 
that  you  meet  the  requirements 
specified  in  this'  paragraph  (h)  for 
phasing  in  standards  and  for  complying 
with  declining  fleet-average  average 
standards. 

(c)  Highway  NMOG-i-NOx  exhaust 
emission  standard.  NMOG+NOx 
emissions  measured  on  the  highway  test 
cycle  in  40  GFR  part  600,  subpart  B, 
may  not  exceed  the  applicable 
NMOG-i-NOx  bin  standard  for  FTP 
testing.  Demonstrate  compliance  with 
this  standard  for  low-mileage  vehicles 
by  applying  the  appropriate 
deterioration  factor. 

(d)  Provisions  for  Otto-cycle  engines. 
The  special  provisions  described  in 

§  86. 181 1-1 7(d)  apply  to  vehicles  with  ’ 
Otto-cycle  engines  that  are  certified 
under  this  section. 

(e)  Small-volume  manufacturers. 
Small-volume  manufacturers  meeting 
the  eligibility  requirements  in  §  86.1838 
may  delay  complying  with  the 
requirements  in  this  section  until  model 
year  2022.  This  also  applies  for 
continuing  to  use  the  EO  test  fuel 
specified  in  §  86.113  through  model 
year  2021.  If  meeting  the  Tier  3 
standards  in  model  year  2022  would 
cause  severe  economic  hardship,  such 
manufacturers  may  ask  us  to  approve  an 
extended  compliance  deadline  under 
the  provisions  of  40  GFR  1068.250, 
except  that  the  solvency  criterion  does 
not  apply  and  there  is  no  maximum 
duration  of  the  hardship  relief. 

■  163.  Section  §  86.1817-08  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

§86.1817-08  Complete  heavy-duty  vehicle 
averaging,  trading,  and  banking  program. 

Section  86.1817-08  includes  text  that 
specifies  requirements  that  differ  from 
§  86.1817-05.  Where  a  paragraph  in 
§86.1817-05  is  identical  and  applicable 
to  §  86.1817-08,  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
“[Reserved].  For  guidance  see 
§  86.1817-05.”  This  section  does  not 
apply  for  NOx  or  NMOG-t-NOx 
emissions  for  vehicles  certified  to  the 
Tier  3  standards  in  §  86.1816-18, 
including  those  vehicles  that  certify  to 
the  Tier  3  standards  before  model  year 
2018. 

***** 

■  164.  Section  86.1818-12  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows; 


§  86.1 81 8-1 2  Greenhouse  gas  emission 
standards  for  light-duty  vehicles,  light-duty 
trucks,  and  medium-duty  passenger 
vehicles. 

(a)  Applicability.  (1)  This  section 
contains  standards  and  other  regulations 
applicable  to  the  emission  of  the  air 
pollutant  defined  as  the  aggregate  group 
of  six  greenhouse  gases;  Garbon  dioxide, 
nitrous  oxide,  methane, 
hydrofluorocarbons,  perfluorocarbons, 
and  sulfur  hexafluoride.  This  section 
applies  to  2012  and  later  model  year 
LDVs,  LDTs  and  MDPVs,  including 
multi-fuel  vehicles,  vehicles  fueled  with 
alternative  fuels,  hybrid  electric 
vehicles,  plug-in  hybrid  electric 
vehicles,  electric  vehicles,  and  fuel  cell 
vehicles.  Unless  otherwise  specified, 
multi-fuel  vehicles  must  comply  with 
all  requirements  established  for  each 
consumed  fuel.  The  provisions  of  this 
section,  except  paragraph  (c),  also  apply 
to  clean  alternative  fuel  conversions  as 
defined  in  40  GFR  85.502,  of  all  model 
year  light-duty  vehicles,  light-duty 
trucks,  and  medium-duty  passenger 
vehicles.  Manufacturers  that  qualify  as  a 
small  business  according  to  the 
requirements  of  §  86.1 801-1 2(j)  are 
exempt  from  the  emission  standards  in 
this  section.  Manufacturers  that  have 
submitted  a  declaration  for  a  model  year 
according  to  the  requirements  of 
§  86.1801-12(k)  for  which  approval  has 
been  granted  by  the  Administrator  are 
conditionally  exempt  from  the  emission 
standards  in  paragraphs  (c)  through  (e) 
of  this  section  for  the  approved  model 
year. 

(2)  The  standards  specified  in  this 
section  apply  only  for  testing  at  low- 
altitude  conditions.  However, 
manufacturers  must  submit  an 
engineering  evaluation  indicating  that 
common  calibration  approaches  are 
utilized  at  high  altitude.  Any  deviation 
from  low  altitude  emission  control 
practices  must  be  included  in  the 
auxiliary  emission  control  device 
(AECD)  descriptions  submitted  at 
certification.  Any  AEGD  specific  to  high 
altitude  requires  engineering  emission 
data  for  EPA  evaluation  to  quantify  any 
emission  impact  and  determine  the 
validity  of  the  AECD. 
***** 

■  165.  Section  §  86.1821-01  is  amended 
by  adding  paragraph  (f)  to  read  as 
follows: 

§86.1821-01  Evaporative/refueling  family 
determination. 

***** 

(f)  For  vehicles  to  be  classed  in  the 
same  leak  family,  they  must  be  similar 
with  respect  to  the  items  listed  in 
paragraph  (b)  of  this  section  and  use  the 
same  OBD  method  for  detecting  leaks. 


■  166.  Section  §  86.1823-08  is  amended 
by  revising  paragraph  (g)  to  read  as 
follows: 

§86.1823-08  Durability  demonstration 
procedures  for  exhaust  emissions. 
***** 

(g)  Emission  component  durability. 

The  manufacturer  shall  use  good 
engineering  judgment  to  determine  that 
all  emission-related  components  are 
designed  to  operate  properly  for  the  fidl 
useful  life  of  the  vehicles  in  actual  use. 
***** 

■  167.  Section  §  86.1824-08  is  amended 
by  revising  paragraphs  (a),  (f)(1),  and  (h) 
to  read  as  follows; 

§  86.1 824-08  Durability  demonstration 
procedures  for  evaporative  emissions. 
***** 

(a)  Durability  program  objective.  The 
durability  program  must  predict  an 
expected  in-use  emission  deterioration 
rate  and  emission  level  that  effectively 
represents  a  significant  majority  of  the 
distribution  of  emission  levels  and 
deterioration  in  actual  use  over  the  full 
useful  life  of  candidate  in-use  vehicles 
of  each  vehicle  design  which  uses  the 
durability  program.  This  requirement 
applies  for  all  SHED-based 
measurements.  It  does  not  apply  for 
spitback  or  leak  standards. 
***** 

(f)*  *  * 

(1)  For  gasoline  fueled  vehicles 
certified  to  meet  the  evaporative 
emission  standards  set  forth  in  this 
subpart,  any  mileage  accumulation 
method  for  evaporative  emissions  must 
employ  gasoline  fuel  for  the  entire 
mileage  accumulation  period  which 
contains  ethanol  in,  at  least,  the  highest 
concentration  permissible  in  gasoline 
under  federal  law  and  that  is 
commercially  available  in  any  state  in 
the  United  States.  Unless  otherwise 
approved  by  the  Administrator,  the 
manufacturer  must  determine  the 
appropriate  ethanol  concentration  by 
selecting  the  highest  legal  concentration 
commercially  available  during  the 
calendar  year  before  the  one  in  which 
the  manufacturer  begins  its  mileage 
accumulation.  The  manufacturer  must 
also  provide  information  acceptable  to 
the  Administrator  to  indicate  that  the 
mileage  accumulation  method  is  of 
sufficient  design,  duration  and  severity 
to  stabilize  the  permeability  of  all  non- 
metallic  fuel  and  evaporative  system 
components  to  the  mileage 
accumulation  fuel  constituents. 
***** 

(h)  Emission  component  durability. 
The  manufacturer  shall  use  good 
engineering  judgment  to  determine  that 
all  emission-related  components  are 
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designed  to  operate  properly  for  the  full 
useful  life  of  the  vehicles  in  actual  use. 

★  *  *  *  * 

■  168.  Section  §  86.1825-08  is  amended 
hy  revising  paragraph  (h)  to  read  as 
follows: 

§86.1825-08  Durability  demonstration 
procedures  for  refueling  emissions. 
*****  , 

(h)  Emission  component  durability. 

The  manufacturer  shall  use  good 
engineering  judgment  to  determine  that 
all  emission-related  components  are 
designed  to  operate  properly  for  the  full 
useful  life  of  the  vehicles  in  actual  use. 
***** 

■  169.  Section  §  86.1826-01  is  revised 
to  read  as  follows: 

§86.1826-01  Assigned  deterioration 
factors  for  small-volume  manufacturers  and 
small-volume  test  groups. 

(a)  Applicability.  This  program  is  an 
option  available  for  small-volume 
manufacturers  and  small-volume  test 
groups  as  described  in  §  86.1838. 

(b)  Determination  of  deterioration 
factors.  No  service  accumulation 
method  or  vehicle/component  selection 
method  is  required.  Deterioration  factors 
for  all  types  of  regulated  emissions  are 
assigned  using  the  provisions  in  this 
paragraph  (b).  A  separate  assigned 
deterioration  factor  is  required  for  each 
durability  group.  Manufacturers  shall 
use  good  engineering  judgment  in 
applying  deterioration  factors. 
Manufacturers  may  use  assigned 
deterioration  factors  that  the 
Administrator  determines  and 
prescribes. 

(1)  The  deterioration  factors  will  be 
the  Administrator’s  estimate, 
periodically  updated  and  published  in  a 
guidance  document,  of  the  70th 
percentile  deterioration  factors 
calculated  using  the  industry-wide 
database  of  previously  completed 
durability  data  vehicles  or  engines  used 
for  certification. 

(2)  The  Administrator  may  use 
discretion  to  develop  assigned 
deterioration  factors  using  alternative 
methods  if  there  is  insufficient 
information  to  calculate  an  appropriate 
industry-wide  deterioration  factor  (for 
example:  A  new  engine  technology 
coupled  with  a  proven  emission  control 
system).  These  methods  may  include 
the  use  of  assigned  deterioration  factors 
based  on  similar  durability  vehicles. 

(3)  Alternatively,  with  advance 
approval  from  the  Administrator,  a 
manufacturer  may  use  deterioration 
factors  developed  by  another 
manufacturer.  The  manufacturer  seeking 
to  use  these  deterioration  factors  must — 


(i)  Demonstrate  that  the  engines  from 
the  two  manufacturers  share  technical 
parameters  to  the  degree  that  would 
support  the  conclusion  that  a  common 
deterioration  factor  should  apply  for 
both  vehicle  configurations  as  defined 
in  §86.1803. 

(ii)  Provide  supporting  information, 
such  as  histograms  of  exhaust 
temperature  data,  comparisons  of 
vehicle  weight  and  road  load 
horsepower,  or  comparisons  of 
powertrains  and  emission  control 
systems. 

■  170.  Section  86.1828-01  is  amended 
by  removing  and  reserving  paragraph  (d) 
and  adding  paragraph  (g)  to  read  as 
follows: 

§86.1828-01  Emission  data  vehicle 
selection. 

***** 

(g)  Cold  temperature  NMHC  testing. 

For  cold  temperature  NMHC  exhaust 
emission  compliance  for  each  durability 
group,  the  manufacturer  must  select  the 
vehicle  expected  to  emit  the  highest 
NMHC  emissions  at  20  °F  on  candidate 
in-use  vehicles  from  the  test  vehicles 
specified  in  paragraph  (a)  of  this 
section.  When  the  expected  worst-case 
cold  temperature  NMHC  vehicle  is  also 
the  expected  worst-case  cold 
temperature  CO  vehicle  as  selected  in 
paragraph  (c)  of  this  section,  then  cold 
testing  is  required  only  for  that  vehicle; 
otherwise,  testing  is  required  for  both 
the  worst-case  cold  temperature  CO 
vehicle  and  the  worst-case  cold 
temperature  NMHC  vehicle. 

■  171.  Section  86.1829-01  is  amended 
as  follows: 

■  a.  By  removing  and  reserving 
paragraph  (b)(l)(iii)(C). 

■  b.  By  revising  paragraph  (b)(2)(i). 

■  c.  By  adding  paragraph  (b)(2)(iv). 

■  d.  By  revising  paragraph  (b)(4). 

■  f.  By  removing  and  reserving 
paragraph  (d). 

§  86.1 829-01  Durability  and  emission 
testing  requirements;  waivers. 

***** 

(b)  *  *  * 

(2)  *  *  * 

(i)  Testing  at  low  altitude.  One  EDV  in 
each  evaporative/refueling  family  and 
evaporative/refueling  emission  control 
system  combination  must  be  tested  in 
accordance  with  the  evaporative/ 
refueling  test  procedure  requirement  of 
subpart  B  of  this  part.  The  configuration 
of  the  EDV  will  be  determined  under  the 
provisions  of  §  86.1828-01.  The  EDV 
must  also  be  tested  for  exhaust  emission 
compliance  using  the  FTP  and  SFTP 
procedures  of  subpart  B  of  this  part.  In 
lieu  of  testing  natural  gas  or  hydrogen 
fueled  vehicles  to  demonstrate 


compliance  with  the  evaporative  and 
refueling  emission  standards  specified 
in  this  subpart,  a  manufacturer  may 
provide  a  statement  in  its  application 
for  certification  that,  based  on  the 
manufacturer’s  engineering  evaluation 
of  appropriate  testing  and/or  design 
parameters,  all  light-duty  vehicles,  light- 
duty  trucks,  and  complete  heavy-duty 
vehicles  comply  with  applicable 
emission  standards.  This  same  testing 
exemption  applies  for  vehicles  fueled  by 
liquefied  petroleum  gas,  except  that 
refueling  tests  are  required  for  systems 
that  allow  venting  during  the  refueling 
operation. 

***** 

(iv)  For  diesel-fueled  vehicles,  a 
manufacturer  may  provide  a  statement 
in  the  application  for  certification  that 
vehicles  comply  with  the  refueling 
emission  standard  instead  of  submitting 
test  data.  Such  a  statement  must  be 
based  on  previous  emission  tests, 
development  tests,  or  other  appropriate 
information,  and  good  engineering 
judgment. 

***** 

(4)  Electric  vehicles  and  fuel  cell 
vehicles.  For  electric  vehicles  and  fuel 
cell  vehicles,  manufacturers  may 
provide  a  statement  in  the  application 
for  certification  that  vehicles  comply 
with  all  the  requirements  of  this  subpart 
instead  of  submitting  test  data.  Such  a 
statement  must  be  based  on  previous 
emission  tests,  development  tests,  or 
other  appropriate  information,  and  good 
engineering  judgment. 
***** 

■  172.  A  new  §  86.1829-17  is  added  to 
subpart  S  to  read  as  follows: 

§  86.1 829-1 7  Durability  and  emission 
testing  requirements;  waivers. 

This  section  describes  general  testing 
requirements  for  certifying  vehicles 
under  this  subpart,  and  includes  several 
provisions  allowing  for  statements  of 
compliance  instead  of  testing  in  certain 
circumstances.  Where  a  manufacturer 
provides  a  statement  instead  of  test  data 
under  this  section,  it  must  be  based  on 
previous  emission  tests,  development 
tests,  or  other  appropriate  information, 
and  good  engineering  judgment. 

(a)  One  durability  demonstration  is 
required  for  each  durability  group.  The 
configuration  of  the  DDV  is  determined 
according  to  §  86.1822.  The  DDV  shall 
be  tested  and  accumulate  service 
mileage  according  to  the  provisions  of 
§§86.1823,  86.1824,  86.1825,  and 
86.1831.  Small  volume  manufacturers 
and  small  volume  test  groups  may 
optionally  use  the  alternative  durability 
provisions  of  §  86.1838. 
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(b)  The  manufacturer  must  test  ED  Vs 
as  follows  to  demonstrate  compliance 
with  emission  standards: 

(1)  Test  one  EDV  in  each  durability 
group  using  the  test  procedures  in  40 
CFR  part  1066  to  demonstrate 
compliance  with  cold  temperature  CO 
and  NMHC  exhaust  emission  standards. 

(2)  Test  one  EDV  in  each  test  group 
using  the  FTP  and  SFTP  test  procedures 
in  40  CFR  part  1066  and  the  HFET  test 
procedures  of  40  CFR  part  600,  subpart 
B,  to  demonstrate  compliance  with 
other  exhaust  emission  standards. 

(3)  Test  one  EDV  in  each  evaporative/ 
refueling  family  and  evaporative/ 
refueling  emission  control  system 
combination  using  the  test  procedures 
in  subpart  B  of  this  part  to  demonstrate 
compliance  with  evaporative  and 
refueling  emission  standards. 

(c)  The  manufacturer  must 
demonstrate  compliance  with  emission 
standards  at  low-altitude  conditions  as 
described  in  paragraph  (b)  of  this 
section.  For  standards  that  apply  at 
high-altitude  conditions,  the 
manufacturer  may  either  perform  the 
same  tests  or  provide  a  statement  in  the 
application  for  certification  that,  based 
on  an  engineering  evaluation  of 
appropriate  testing  to  measure  or 
simulate  high-altitude  emissions,,  all 
vehicles  comply  with  applicable 
emission  standards  at  high  altitude. 

(d)  Manufacturers  may  omit  exhaust 
testing  for  certification  in  certain 
circumstances  as  follows: 

(1)  For  vehicles  subject  to  the  Tier  3 
p.m.  standards  in  §§  86.1811,  a 
manufacturer  may  provide  a  statement 
in  the  application  for  certification  that 
vehicles  comply  with  applicable  PM 
standards  instead  of  submitting  PM  test 
data  for  a  certain  number  of  vehicles  as 
follows: 

(i)  Except  as  noted  in  paragraph 
(d)(l)(ii)  of  this  section,  manufacturers 
must  submit  PM  test  data  for  at  least  25 
percent  of  its  durability  data  groups  that 
are  subject  to  the  Tier  3  p.m.  standards 
in  §  86.1811-17.  For  example,  if  a 
manufacturer  has  a  mix  of  light-duty 
vehicles  and  light-duty  trucks  divided 
over  a  total  of  nine  durability  data 
groups  in  a  given  model  year,  three  of 
them  would  need  PM  data  for 
certification-  in  that  model  year.  EPA 
will  work  with  the  manufacturer  to 
select  durability  data  groups  for  testing, 
with  the  general  expectation  that  testing 
will  rotate  to  cover  all  of  a 
manufacturer’s  product  line  over  time.  If 
a  durability  data  group  has  been 
certified  in  an  earlier  model  year  based 
on  submitted  PM  data,  and  that 
durability  data  group  is  eligible  for 
certification  using  cariyover  test  data, 
that  carryover  data  may  count  toward 


meeting  the  requirements  of  this 
paragraph  (d)(l)(i),  subject  to  the 
selection  of  durability  data  groups. 

(ii)  In  every  model  year  that 
manufacturers  have  only  one  or  two 
durability  data  groups  subject  to  the 
Tier  3  p.m.  standards,  they  must  submit 
PM  test  data  for  certifying  all  their 
durability  data  groups.  If  manufacturers 
have  three  durability  data  groups 
subject  to  the  Tier  3  p.m.  standards  in 
a  given  model  year,  they  must  submit 
PM  test  data  for  at  least  two  of  those 
durability  data  groups. 

(2)  Small-volume  manufacturers  may 
provide  a  statement  in  the  application 
for  certification  that  vehicles  comply 
with  the  applicable  PM  standard  instead 
of  submitting  test  data. 

(3)  Manufacturers  may  omit  PM 
measurements  for  fuel  economy  and 
GHG  testing  conducted  in  addition  to 
the  testing  needed  to  demonstrate 
compliance  with  the  PM  emission 
standards. 

(4)  Manufacturers  may  provide  a 
statement  in  the  application  for 
certification  that  vehicles  comply  with 
the  applicable  formaldehyde  standard 
instead  of  submitting  test  data. 

(5)  When  conducting  Selective 
Enforcement  Audit  testing,  a 
manufacturer  may  petition  the 
Administrator  to  waive  the  requirement 
to  measure  PM  emissions  and 
formaldehyde  emissions. 

(e)  Manufacturers  may  omit 
evaporative  or  refueling  testing  for 
certification  in  certain  circumstances  as 
follows: 

(1)  For  diesel-fueled  vehicles,  a 
manufacturer  may  provide  a  statement 
in  the  application  for  certification  that 
vehicles  comply  with  the  refueling 
emission  standard  instead  of  submitting 
test  data. 

(2)  For  vehicles  fueled  by  natural  gas, 
a  manufacturer  may  provide  a  statement 
in  the  application  for  certification  that 
vehicles  comply  with  evaporative 
emission  standards  instead  of 
submitting  test  data.  Vehicles  fueled  by 
liquefied  petroleum  gas  are  similarly 
exempted  from  submitting  test  data  for 
the  evaporative  and  refueling  emission 
standards,  except  that  refueling  tests  are 
required  for  systems  that  allow  venting 
during  the  refueling  operation. 

(3)  Manufacturers  may  provide  a 
statement  in  the  application  for 
certification  that  vehicles  comply  with 
the  leak  standard  in  §86.1813  instead  of 
submitting  test  data. 

(4)  For  vehicles  certified  to  the 
refueling  emission  standards  in 

§§  86.1811  or  86.1813,  a  manufacturer 
may  provide  a  statement  in  the 
application  for  certification  that 
vehicles  comply  with  the  fuel 


dispensing  spitback  standard  instead  of 
submitting  test  data. 

(5)  In  lieu  of  testing  vehicles  for  the 
supplemental  two-diurnal  test  sequence, 
a  manufacturer  may  optionally  provide 
a  statement  of  compliance  in  its 
application  for  certification  that,  based 
on  the  manufacturer’s  good  engineering 
judgment,  all  vehicles  in  the 
evaporative/refueling  emission  family 
comply  with  the  evaporative  emission 
standard  for  the  supplemental  two- 
diurnal  test  sequence. 

(i)  The  option  to  provide  a  statement 
of  compliance  in  lieu  of  2-diurnal 
evaporative  certification  test  data  is 
limited  to  vehicles  with  conventional 
evaporative  emission  control  sy.stems 
(as  determined  by  the  Administrator). 

EPA  may  perform  confirmatory  2- 
diurnal  evaporative  emission  testing  on 
test  vehicles  certified  using  this  option. 

If  data  shows  noncompliance,  it  will  be 
addressed  through  §86.1851.  Also,  if 
data  shows  noncompliance,  EPA  will 
generally  disallow  subsequent  waivers 
for  the  applicable  evaporative  family. 

(ii)  Manufacturers  shall  supply 
information  if  requested  by  EPA  in 
support  of  the  statement  of  compliance 
described  in  this  paragraph  (d)(12).  This 
information  shall  include  evaporative 
calibration  information  for  the  emission- 
data  vehicle  and  for  other  vehicles  in 
the  evaporative/refueling  family, 
including,  but  not  limited  to,  canister 
type,  canister  volume,  canister  working 
capacity,  fuel  tank  volume,  fuel  tank 
geometry,  the  type  of  fuel  delivery 
system  (return,  returnless,  variable  Bow 
fuel  pump,  etc.),  a  description  of  the 
input  parameters  and  software  strategy 
used  to  control  the  evaporative  canister 
purge,  the  nominal  purge  flow  volume 
(in  bed  volumes)  when  vehicles  are 
driven  over  the  2-diurnal  (FTP)  driving 
cycle,  the  nominal  purge  flow  volume 
(in  bed  volumes)  when  vehicles  are 
driven  over  the  3-diurnal  (FTP  + 
running  loss)  driving  cycle,  and  other 
supporting  information  as  necessary  to 
demonstrate  that  the  purge  flow  rate 
calibration  on  the  2-diurnal  test 
sequence  is  adequate  to  comply  with  the 
evaporative  emission  standard  for  the 
.supplemental  two-diurnal  test  sequence., 

(6)  Where  a  California  evaporative 
emission  standard  is  at  least  as  stringent 
as  a  comparable  federal  evaporative 
emission  standard  for  a  vehicle,  we  may 
accept  test  data  demonstrating 
compliance  with  the  California  standard 
as  demonstrating  compliance  with  the 
comparable  standard  under  this  subpart. 
We  may  require  you  to  provide  test  data 
clearly  demonstrating  that  a  vehicle 
tested  using  the  California-specified  test 
procedures  will  meet  the  comparable 
standard  under  this  subpart  when  tested 
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using  the  test  procedures  specified  in 
this  part. 

(7)  Through  model  year  2019,  we  may 
accept  test  data  demonstrating 
compliance  with  the  California  refueling 
emission  standard  as  demonstrating 
compliance  with  the  analogous 
refueling  emission  standard  under  this 
subpart  if  all  the  following  conditions 

apply:. 

(i)  You  certified  the  vehicles  in  model 
year  2016  to  California’s  refueling 
emission  standards. 

(ii)  You  are  certifying  the  vehicles  to 
refueling  standards  for  the  new  model 
year  based  on  carryover  data  instead  of 
performing  new  testing. 

(iii)  You  are  also  certifying  the 
vehicles  for  evaporative  emissions  based 
on  California  test  procedures  under  the 
provisions  of  paragraph  (e)(6)  of  this 
section, 

(f)  For  electric  vehicles  and  fuel  cell 
vehicles,  manufacturers  may  provide  a 
statement  in  the  applicatipn  for 
certification  that  vehicles  comply  with 
all  the  requirements  of  this  subpart 
instead  of  submitting  test  data. 

■  173.  Section  86.1837-01  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  86.1 837-01  Rounding  of  emission 
measurements. 

(a)  Unless  otherwise  specified,  the 
results  of  all  emission  tests  shall  be 
rounded  to  the  number  of  places  to  the 
right  of  the  decimal  point  indicated  by 
expressing  the  applicable  emission 
standard  of  this  subpart  to  one 
additional  significant  figure,  in 
accordance  with  40  CFR  1065.20. 

*  *  *  *  1c 

■  174.  Section  86.1838-01  is  revised  to 
read  as  follows: 

§86.1838-01  Smali-voiume  manufacturer 
certification  procedures. 

(a)  The  small-volume  manufacturer 
certification  procedures  described  in 
paragraphs  (b)  and  (c)  of  this  section  are 
optional.  Small-volume  manufacturers 
may  use  these  optional  procedures  to 
demonstrate  compliance  with  the 
general  standards  and  specific  emission 
requirements  contained  in  this  subpart. 

(b)  Eligibility  requirements — (1) 
Small-volume  manufacturers,  (i) 
Optional  small-volume  manufacturer 
certification  procedures  apply  for 
vehicles  produced  by  manufacturers 
with  the  following  number  of  combined 
sales  of  vehicles  subject  to  standards 
under  this  subpart  in  all  states  and 
territories  of  the  United  States  in  the 
model  year  for  which  certification  is 
sought,  including  all  vehicles  and 
engines  imported  under  the  provisions 
of  40  CFR  85.1505  and  85.1509: 


(A)  5,000  units  for  the  Tier  3 
standards  described  in  §§86.1811-17, 
86.1813-17,  and  86.1816-18.  This  is 
based  on  average  nationwide  sales 
volumes  for  model  years  2012  through  • 
2014  for  manufacturers  that  sell  vehicles 
in  model  year  2012.  The  provision 
allowing  delayed  compliance  with  the 
Tier  3  standards  applies  for  qualifying 
companies  even  if  sales  after  model  year 
2014  increase  beyond  5,000  units. 
Manufacturers  with  no  sales  in  model 
year  2012  may  instead  rely  on  projected 
sales  volumes;  however,  if  nationwide 
sales  exceed  an  average  value  of  5,000 
units  in  any  three  consecutive  model 
years,  the  manufacturer  is  no  longer 
eligible  for  provisions  that  apply  to 
small-volume  manufacturers  after  two 
additional  model  years.  For  example,  if 
actual  sales  in  model  years  2015 
through  2017  exceed  5,000  units,  the 
small-volume  provisions  would  no 
longer  apply  starting  in  model  year 
2020. 

(B)  15,000  units  for  all  other 
requirements. 

(ii)  If  a  manufacturer’s  aggregated 
sales  in  the  United  States,  as  determined 
in  paragraph  (b)(3)  of  this  section  are 
fewer  than  the  number  of  units  specified 
in  paragraph  (b)(l)(i)  of  this  section,  the 
manufacturer  (or  each  manufacturer  in 
the  case  of  manufacturers  in  an 
aggregated  relationship)  may  certify 
under  the  provisions  of  paragraph  (c)  of 
this  section. 

(iii)  A  manufacturers  that  qualifies  as 
a  small  business  under  the  Small 
Business  Administration  regulations  in 
13  CFR  part  121  is  eligible  for  all  the 
provisions  that  apply  for  small-volume 
manufacturers  under  this  subpart.  See 
§  86.1801-12(j)  to  determine  whether 
companies  qualify  as  small  businesses. 

(iv)  The  sales  volumes  specified  in 
this  section  are  based  on  actual  sales, 
unless  otherwise  specified. 

(v)  Except  for  delayed  implementation 
of  new  emission  standards,  an  eligible 
manufacturer  must  transition  out  of  the 
special  provisions  that  apply  for  small- 
volume  manufacturers  as  described  in 

§  86.1801-12(k)(2)(i)  through  (iii)  if 
sales  volumes  increase  above  the 
applicable  threshold. 

(2)  Small-volume  test  groups,  (i)  If  the 
aggregated  sales  in  all  states  and 
territories  of  the  United  States,  as 
determined  in  paragraph  (b)(3)  of  this 
section  are  equal  to  or  greater  than 
15,000  units,  then  the  manufacturer  (or 
each  manufacturer  in  the  case  of 
manufacturers  in  an  aggregated 
relationship)  will  be  allowed  to  certify 
a  nurhber  of  units  under  the  small- 
volume  test  group  certification 
procedures  in  accordance  with  the 


criteria  identified  in  paragraphs  (b)(2)(ii) 
through  (iv)  of  this  section. 

(ii)  If  there  are  no  additional 
manufacturers  in  an  aggregated 
relationship  meeting  the  provisions  of 
paragraph  (b)(3)  of  this  section,  then  the 
manufacturer  may  certify  whole  test 
groups  whose  total  aggregated  sales 
(including  heavy-duty  engines)  are  less 
than  15,000  units  using  the  small- 
volume  provisions  of  paragraph  (c)  of 
this  section. 

(iii)  If  there  is  an  aggregated 
relationship  with  another  manufacturer 
which  satisfies  the  provisions  of 
paragraph  (b)(3)  of  thiS"  section,  then  the 
following  provisions  shall  apply: 

(A)  If  none  of  the  manufacturers  own 
50  percent  or  more  of  another 
manufacturer  in  the  aggregated 
relationship,  then  each  manufacturer  • 
may  certify  whole  test  groups  w'hose 
total  aggregated  sales  (including  heavy- 
duty  engines)  are  less  than  15,000  units 
using  the  small-volume  provisions  of 
paragraph  (c)  of  this  'section. 

(B)  If  any  of  the  manufacturers  own  50 
percent  or  more  of  another  manufacturer 
in  the  aggregated  relationship,  then  the 
limit  of  14,999  units  must  be  shared 
among  the  manufacturers  in  such  a 
relationship.  In  total  for  all  the 
manufacturers  involved  in  such  a 
relationship,  aggregated  sales  (including 
heavy-duty  engines)  of  up  to  14,999 
units  may  be.certified  using  the  small- 
volume  provisions  of  paragraph  (c)  of 
this  section.  Only  whole  test  groups 
shall  be  eligible  for  small-volume  status 
under  paragraph  (c)  of  this  section. 

(iv)  In  the  case  of  a  joint  venture 
arrangement  (50/50  ownership)  between 
two  manufacturers,  each  manufacturer 
retains  its  eligibility  for  14,999  units 
under  the  small-volume  test  group 
certification  procedures,  but  the  joint 
venture  must  draw  its  maximum  14,999 
units  from  the  units  allocated  to  its 
parent  manufacturers.  Only  whole  test 
groups  shall  be  eligible  for  small- 
volume  status  under  paragraph  (c)  of 
this  section. 

(3)  Sales  aggregation  for  related 
manufacturers.  The  projected  or  actual 
sales  from  different  firms  shall  be 
aggregated  in  the  following  situations: 

(i)  Vehicles  and/or  engines  produced 
by  two  or  more  firms,  one  of  which  is 
10  percent  or  greater  part  owned  by 
another; 

(ii)  Vehicles  and/or  engines  produced 
by  any  two  or  more  firms  if  a  third  party 
has  equity  ownership  of  10  percent  or 
more  in  each  of  the  firms; 

(iii)  Vehicles  and/or  engines  produced 
by  two  or  more  firms  having  a  common 
corporate  officer(s)  who  is  (are) 
responsible  for  the  overall  direction  of 
the  companies; 
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(iv)  Vehicles  and/or  engines  imported 
or  distributed  by  all  firms  where  the 
vehicles  and/or  engines  are 
manufactured  by  the  same  entity  and 
the  importer  or  distributor  is  an 
authorized  agent  of  the  entity. 

(c)  Small-volume  manufacturers  and 
small-volume  test  groups  shall 
demonstrate  compliance  with  all 
applicable  sections  of  this  subpart, 
except  as  provided  in  paragraphs  (c)(1) 
and  (2)  of  this  section.  Small-volume 
manufacturers  and  small-volume  test 
groups  may  optionally  meet  the 
following  requirements; 

(1)  Durability  demonstration.  Use  the 
provisions  of  §  86.1826  rather  than  the 
requirements  of  §§86.1823,  86.1824, 
and  86.1825. 

(2)  In-use  verification  testing. 
Requirements  for  testing  in-use  vehicles 
apply  as  described  in  §  86.1845,  subject 
to  the  following  additional  provisions 
for  small -volume  manufacturers  and 
small-volume  test  groups: 

(i)  Small-volume  in-use  verification 
test  vehicles  may  be  procured  from 
customers  or  may  be  owned  by,  or 
under  the  control  of  the  manufacturer, 
provided  that  the  vehicle  has 
accumulated  mileage  in  typical 
operation  on  public  streets  and  has 
received  typical  maintenance. 

(ii)  In  lieu  of  procuring  small-volume 
in-use  verification  test  vehicles  that 
have  a  minimum  odometer  reading  of 
50,000  miles,  a  manufacturer  may 
demonstrate  to  the  satisfaction  of  the 
Agency  that,  based  on  owner  survey 
data,  the  average  mileage  accumulated 
after  4  years  for  a  given  test  group  is  less 
than  50,000  miles.  The  Agency  may 
approve  a  lower  minimum  odometer 
reading  based  on  such  data. 

(iii)  The  provisions  of  §  86.1845- 
04(c)(2)  that  require  one  vehicle  of  each 
test  group  during  high  mileage  in-use 
verification  testing  to  have  a  minimum 
odometer  mileage  do  not  apply. 

(iv)  Manufacturers  intending  to  use 
the  provisions  of  paragraphs  (c)(2)(i)  or 

(ii)  of  this  section  shall  submit  to  the 
Agency,  prior  to  the  certification  of  the 
subject  vehicles,  a  plan  detailing  how 
these  provisions  will  be  met. 

■  175.  Section  86.1843-01  is  amended 
by  revising  paragraph  (g)  to  read  as 
follows: 

§86.1843-01  General  information 
requirements. 

*  *  *  *  ★ 

(g)  Recordkeeping.  (1)  This  subpart 
includes  various  requirements  to  record 
data  or  other  information.  Unless  we 
specify  otherwise,  store  these  records  in 
any  format  and  on  any  media  and  keep 
them  readily  available  for  eight  years 
after  you  send  an  associated  application 


for  certification,  or  eight  years  after  you 
generate  the  data  if  they  do  not  support 
an  application  for  certification.  You 
must  promptly  send  us  organized, 
written  records  in  English  upon  request. 
We  may  review  them  at  any  time. 

(2)  Upon  written  request  by  the 
Administrator,  a  manufacturer  shall 
submit  any  information  as  described  in 
§86.1844-01  within  15  business  days.  A 
manufacturer  may  request  the 
Administrator  to  grant  an  extension. 

The  request  must  clearly  indicate  the 
circumstances  necessitating  the 
extension. 

it  it  it  *  it 

■  176.  Section  86.1844-01  is  amended 
by  revising  paragraphs  (a),  (d)(7),  (d)(8), 

(d)(9),  (d)(ll),  and  (d)(16)(i) 
introductory  text,  removing  paragraph 
(d)(16)(iv),  and  adding  paragraph  (e)(7) 
to  read  as  follows: 

§86.1844-01  Information  requirements: 
Application  for  certification  and  submittal  of 
information  upon  request. 

(a)  All  the  information  listed  in  this 
section  must  be  submitted  to  the  Agency 
according  to  the  requirements  specified 
in  §  86.1843;  however,  we  may  ask  you 
to  include  less  information  than  we 
specify,  as  long  as  you  keep  the 
specified  records. 

*  ★  ★  *  * 


(d)  *  *  * 

(7)  A  comprehensive  list  of  all  test 
results,  including  official  certification 
levels,  and  the  applicable  intermediate 
and  full  useful  life  emission  standards 
to  which  the  test  group’ is  to  be  certified 
as  required  in  §  86.1829-01.  Also 
include  a  comparison  of  drive  cycle 
energy  and  target  cycle  energy  relative 
to  both  inertia  and  road  load  forces  as 
specified  in  40  CFR  1066.430  for  each 
drive  cycle  or  test  phase,  as  appropriate. 

(8)  A  statement  that  all  applicable 
vehicles  will  conform  to  the  emission 
standards  for  which  emission  data  is  not 
being  provided,  as  allowed  under 

§  86.1806  or  §  86.1829.  The  statement 
shall  clearly  identify  the  standards  for 
which  emission  testing  was  not 
completed. 

(9)  Information  describing  each 
emission  control  diagnostic  system 
required  by  §  86.1806,  including  all  of 
the  following: 

(i)  A  description  of  the  functional 
operation  characteristics  of  the 
diagnostic  system,  with  additional 
information  demonstrating  that  the 
system  meets  the  requirements  specified 
in  §  86.1806.  Include  all  testing  and 
demonstration  data  submitted  to  the 
California  Air  Resources  Board  for 
certification. 


(ii)  The  general  method  of  detecting 
malfunctions  for  each  emission-related 
powertrain  component. 

(iii)  Any  deficiencies,  including 
resolution  plans  and  schedules. 

(iv)  A  statement  that  the  diagnostic 
system  is  adequate  for  the  performance 
warranty  test  described  in  40  CFR  part 
85,  subpart  W. 

(v)  For  vehicles  certified  to  meet  the 
leak  standard  in  §  86.1813,  a  description 
of  the  anticipated  test  procedure.  The 
description  must  include,  at  a 
minimum,  a  method  for  accessing  the 
fuel  system  for  measurements,  and  a 
method  for  pressurizing  the  fuel  system 
to  perform  the  procedure  specified  in  40 
CFR  1066.840  without  involving  the 
fuel  cap  or  filler  neck. 

it  it  it  it  it 

(11)  A  list  of  all  auxiliary  emission 
control  devices  (AECD)  installed  on  any 
applicable  vehicles,  including  a 
justification  for  each  AECD,  the 
parameters  they  sense  and  control,  a 
detailed  justification  of  each  AECD  that 
results  in  a  reduction  in  effectiveness  of 
the  emission  control  system,  and 
rationale  for  why  it  is  not  a  defeat 
device  as  defined  under  §  86.1809.  The 
following  specific  provisions  apply  for 
AECDs: 

(i)  For  any  AECD  uniquely  used  at 
high  altitudes,  EPA  may  request 
engineering  emission  data  to  quantify 
any  emission  impact  and  validity  of  the 
AECD. 

(ii)  For  any  AECD  uniquely  used  on 
multi-fuel  vehicles  when  operated  on 
fuels  other  than  gasoline,  EPA  may 
request  engineering  emission  data  to 
quantify  any  emission  impact  and 
validity  of  the  AECD. 

(iii)  For  Tier  3  vehicles  with  spark- 
ignition  engines,  describe  how  AECDs 
are  designed  to  comply  with  the 
requirements  of  §  86.1811-17(d). 
Identify  which  components  need 
protection  through  enrichment 
strategies;  describe  the  temperature 
limitations  for  those  components;  and 
describe  how  the  enrichment  strategy 
corresponds  to  those  temperature 
limitations.  We  may  also  require 
manufacturers  to  submit  this 
information  for  certification  related  to 
Tier  2  vehicles. 

it  it  it  it  it 

(16)  *  *  * 

(i)  A  statement  indicating  that  the 
manufacturer  has  conducted  an 
engineering  analysis  of  the  complete 
exhaust  system  to  ensure  that  the 
exhaust  system  has  been  designed: 

it  it  it  it  it 

(e)  *  *  * 
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(7)  The  results  of  any  production 
vehicle  evaluation  testing  required  for 
OBD  systems  under  §  86.1806. 
***** 

§86.1845-01  [Removed] 

■  177.  Remove  §86.1845-01. 

■  178.  Section  86.1845-04  is  amended 
hy  revising  paragraphs  (a)(3),  (h)(3) 
introductory  text,  (b)(4),  ^)(5),  (b)(6), 
(b)(7),  and  (c)  to  read  as  follows: 

§86.1845-04  Manufacturer  in-use 
verification  testing  requirements. 

(a)  *  *  * 

(3)  The  following  provisions  apply 
regarding  the  possibility  of  residual 
effects  from  varying  fuel  sulfur  levels: 

(i)  Vehicles  certified  to  Tier  3 
standards  under  §  86.1811  must  always 
measure  emissions  over  the  FTP,  then 
over  the  HFET  (if  applicable),  then  over 
the  US06  portion  of  the  SFTP.  If  a  Tier 
3  vehicle  meets  all  the  applicable 
emission  standards  except  the  FTP  or 
HFET  emission  standard  for 
NMOG+NOx,  and  a  fuel  sample  from 
the  tested  vehicle  (representing  the  as- 
received  condition)  has  a  measured  fuel 
sulfur  level  exceeding  15  ppm  when 
measured  as  described  in  40  CFR 
1065.710,  the  manufacturer  may  repeat  ’ 
the  FTP  and  HFET  measurements  and 
use  the  new  emission  values  as  the 
official  results  for  that  vehicle.  For  all 
other  cases  of  testing  Tier  3  vehicles, 
measured  emission  levels  from  the  first 
test  will  be  considered  the  official 
results  for  the  test  vehicle,  regardless  of 
any  test  results  from  additional  test 
runs.  Where  repeat  testing  is  allowed, 
the  vehicle  may  operate  for  up  to  two 
US06  cycles  (with  or  without 
measurement)  before  repeating  the  FTP 
and  HFET  measurements.  The  repeat 
measurements  must  include  both  FTP 
and  HFET,  even  if  the  vehicle  failed 
only  one  of  those  tests,  unless  the  HFET 
is  not  required  for  a  particular  vehicle. 
Tier  3  vehicles  may  not  undergo  any 
other  vehicle  preconditioning  to 
eliminate  fuel  sulfur  effects  on  the 
emission  control  system,  unless  we 
approve  it  in  advance. 

(ii)  Upon  a  manufacturer’s  written 
request,  prior  to  in-use  testing,  that 
presents  information  to  EPA  regarding 
pre-conditioning  procedures  designed 
solely  to  remove  the  effects  of  high 
sulfur  in  gasoline  from  vehicles 
produced  through  the  2007  model  year, 
EPA  will  consider  allowing  such 
procedures  on  a  case-by-case  basis. 
EPA’s  decision  will  apply  to 
manufacturer  in-use  testing  conducted 
under  this  section  and  to  any  in-use 
testing  conducted  by  EPA.  Such 
procedures  are  not  available  for 
complete  HDVs.  For  model  year  2007 
and  later  Tier  2  vehicles,  this  provision 


can  be  used  only  in  American  Samoa, 
Guam,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  then 
only  if  low  sulfur  gasoline  is  determined 
by  the  Administrator  to  be  unavailable 
in  that  specific  location. 

(b)  *  *  * 

(3)  Number  of  test  vehicles.  For  each 
test  group,  the  minimum  number  of 
vehicles  that  must  be  tested  is  specified 
in  Table  S04-06  and  Table  S04-07  of 
this  paragraph  (b)(3).  After  testing  the 
minimum  number  of  vehicles  of  a 
specific  test  group  as  specified  in  Table 
S04-06  or  S04-07  of  this  paragraph 

(b) (3),  a  manufacturer  may  test 
additional  vehicles  upon  request  and 
approval  by  the  Agency  prior  to  the 
initiation  of  the  additional  testing.  Any 
additional  testing  must  be  completed 
within  the  testing  completion 
requirements  shown  in  §  86.1845- 
04(b)(4).  The  request  and  Agency 
approval  (if  any)  shall  apply  to  test 
groups  on  a  case  by  case  basis  and  apply 
only  to  testing  under  this  paragraph. 
Separate  approval  will  be  required  to 
test  additional  vehicles  under  paragraph 

(c)  of  this  section.  In  addition  to  any 
testing  that  is  required  under  Table 
S04-06  and  Table  S04-07,  a 
manufacturer  shall  test  one  vehicle  from 
each  evaporative/refueling  family  for 
evaporative/refueling  emissions.  If  a 
manufacturer  believes  it  is  unable  to 
procure  the  test  vehicles  necessary  to 
test  the  required  number  of  vehicles  in 

a  test  group,  the  manufacturer  may 
request,  subject  to  Administrator 
approval,  a  decreased  sample  size  for 
that  test  group.  The  request  shall 
include  a  description  of  the  methods  the 
manufacturer  has  used  to  procure  the 
required  number  of  vehicles.  The 
approval  of  any  such  request,  and  the 
substitution  of  an  alternative  sample 
size  requirement  for  the  test  group,  will 
be  based  on  a  review  of  the  procurement 
efforts  made  by  the  manufacturer  to 
determine  if  all  reasonable  steps  have 
been  taken  to  procure  the  required  test 
group  size.  Tables  S04-06  and  S04-07 
follow: 

***** 

(4)  Completion  of  testing.  Testing  of 
the  vehicles  in  a  test  group  and 
evaporative/refueling  family  must  be 
completed  within  12  months  of  the  end 
of  production  of  that  test  group  (or 
evaporative/refueling  family)  for  that 
model  year. 

(5)  Testing,  (i)  Each  test  vehicle  of  a 
test  group  shall  be  tested  in  accordance 
with  the  Federal  Test  Procedure  and  the 
US06  portion  of  the  Supplemental 
Federal  Test  Procedure  as  described  in 
subpart  B  of  this  part,  when  such  test 
vehicle  is  tested  for  compliance  with 


applicable  exhaust  emission  standards 
under  this  subpart.  Test  vehicles  subject 
to  applicable  exhaust  CO2  emission 
standards  under  this  subpart  shall  also 
be  tested  in  accordance  with  the 
highway  fuel  economy  test  as  described 
in  part  600,  subpart  B,  of  this  chapter. 

(li)  Manufacturers  must  measure  PM 
emissions  over  the  FTP  and  USO6 
driving  schedules  for  at  least  50  percent 
of  the  vehicles  tested  under  paragraph 
(b)(5)(i)  of  this  section. 

(iii)  Starting  with  model  year  2018  ' 

vehicles,  manufacturers  must 
demonstrate  compliance  with  the  Tier  3 
leak  standard  specified  in  §86.1813,  if 
applicable,  as  described  in  this 
paragraph  (b)(5)(iii).  Manufacturers 
must  evaluate  each  vehicle  tested  under 
paragraph  (b)(5)(i)  of  this  section.  In 
addition,  manufacturers  must  evaluate 
at  least  one  vehicle  from  each  leak 
family  for  a  given  model  year. 
Manufacturers  may  rely  on  OBD 
monitoring  instead  of  testing  as  follows: 

(A)  A  v^icle  is  considered  to  pass  the 
leak  test  if  the  OBD  system  completed 

a  leak  check  within  the  previous  750 
miles  of  driving' without  showiiig  a  leak 
fault  code. 

(B)  Whether  or  not  a  vehicle’s  OBD 
system  has  completed  a  leak  check 
within  the  previous  750  miles  of 
driving,  the  manufacturer  may  operate 
the  vehicle  as  needed  to  force  the  OBD 
system  to  perform  a  leak  check.  If  the 
OBD  leak  check  does  not  show  a  leak 
fault,  the  vehicle  is  considered  to  pass 
the  leak  test. 

(C)  If  the  most  recent  OBD  leak  check 
from  paragraph  (b)(5)(iii)(A)  or  (B)  of 
this  section  shows  a  fault  code,  the 
vehicle  is  presumed  to  have  failed  the 
leak  test.  Manufacturers  may  perform 
the  leak  measurement  procedure 
described  in  40  CFR  1066.840  for  an 
official  result  to  replace  the  finding  from 
the  OBD  leak  check. 

(D)  Manufacturers  may  not  perform 
repeat  OBD  checks  or  leak 
measurements  to  over-ride  a  failure 
under  paragraph  (b)(5)(iii)(C)  of  this 
section. 

(iv)  For  non-gaseous  fueled  vehicles, 
one  test  vehicle  of  each  evaporative/ 
refueling  family  shall  be  tested  in 
accordance  with  the  supplemental  2- 
diurnal-plus-hot-soak  evaporative 
emission  and  refueling  emission 
procedures  described  in  subpart  B  of 
this  part,  when  such  test  vehicle  is 
tested  for  compliance  with  applicable 
evaporative  emission  and  refueling 
standards  under  this  subpart.  For 
gaseous  fueled  vehicles,  one  test  vehicle 
of  each  evaporative/refueling  family 
shall  be  tested  in  accordance  with  the  3- 
diurnal-plus-hot-soak  evaporative 
emission  and  refueling  emission 
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procedures  described  in  subpart  B  of 
this  part,  when  such  test  vehicle  is 
tested  for  compliance  with  applicable 
evaporative  emission  and  refueling 
standards  under  this  subpart.  The  test 
vehicles  tested  to  fulfill  the  evaporative/ 
refueling  testing  requirement  of  this 
paragraph  (b)(5)(ii)  will  be  counted 
when  determining  compliance  with  the 
minimum  number  of  vehicles  as 
specified  in  Table  S04-06  and  Table 
S04-07  in  paragraph  (b)(3)  of  this 
section  for  testing  under  paragraph 
(b)(5)(i)  of  this  section  only  if  the 
vehicle  is  also  tested  for  exhaust 
emissions  under  the  requirements  of 
paragraph  (b)(5)(i)  of  this  section. 

(6)  Each  test  vehicle  not  rejected 
based  on  the  criteria  specified  in 
appendix  II  to  this  subpart  shall  be 
tested  in  as-received  condition. 

(7)  A  manufacturer  may  conduct 
subsequent  diagnostic  maintenance 
and/or  testing  of  any  vehicle.  Any  such 
maintenance  and/or  testing  shall  be 
reported  to  the  Agency  as  specified  in 
§86.1847. 

(c)  Higb-mileage  testing — (1)  Test 
groups.  Testing  must  be  conducted  for 
each  test  group. 

(2)  Vehicle  mileage.  All  test  vehicles 
must  have  a  minimum  odometer 
mileage  of  50,000  miles.  At  least  one 
vehicle  of  each  test  group  must  have  a 
minimum  odometer  mileage  of  105,000 
miles  or  75  percent  of  the  full  useful  life 
mileage,  whichever  is  less.  See 
§86.1838-01(c)(2)  for  small  volume 
manufacturer  mileage  requirements. 

(3)  Number  of  test  vehicles.  For  each 
test  group,  the  minimum  number  of 
vehicles  that  must  be  tested  is  specified 
in  Table  S04-06  and  Table  S04-07  in 
paragraph  (b)(3)  of  this  section.  After 
testing  the  minimum  number  of  vehicles 
of  a  specific  test  group  as  specified  in 
Table  S04-06  and  Table  S04-07  in 
paragraph  (b)(3')  of  this  section,  a 
manufacturer  may  test  additional 
vehicles  upon  request  and  approval  by 
the  Agency  prior  to  the  initiation  of  the 
additional  testing.  Any  additional 
testing  must  be  completed  within  the 
testing  completion  requirements  shown 
in  §  86.1845-04(c)(4).  The  request  and 
Agency  approval  (if  any)  shall  apply  to 
test  groups  on  a  case  by  case  basis  and 
apply  only  to  testing  under  this 
paragraph  (c).  In  addition  to  any  testing 
that  is  required  under  Table  S04-06  and 
Table  S04-07,  a  manufacturer  shall  test 
one  vehicle  from  each  evaporative/ . 
refueling  family  for  evaporative/ 
refueling  emissions.  If  a  manufacturer 
believes  it  is  unable  to  procure  the  test 
vehicles  necessary  to  test  the  required 
number  of  vehicles  in  a  test  group  as 
specified  in  Table  S04-06  or  Table  S04- 
07,  the  manufacturer  may  request. 


subject  to  Administrator  approval,  a 
decreased  sample  size  for  that  test 
group.  The  request  shall  include  a 
description  of  the  methods  the 
manufacturer  has  used  to  procure  the 
required  number  of  vehicles.  The 
approval  of  any  such  request,  and  the 
substitution  of  an  alternative  sample 
size  requirement  for  the  test  group,  will 
be  based  on  a  review  of  the  procurement 
efforts  made  by  the  manufacturer  to 
determine  if  all  reasonable  steps  have 
been  taken  to  procure  the  required  test 
group  size. 

(4)  Initiation  and  completion  of 
testing.  Testing  of  a  test  group  (or 
evaporative  refueling  family)  must 
commence  within  4  years  of  the  end  of 
production  of  the  test  group  (or 
evaporative/refueling  family)  and  be 
completed  within  5  years  of  the  end  of 
production  of  the  test  group  (or 
evaporative/refueling  family). 

(5)  Testing,  (i)  Each  test  vehicle  shall 
be  tested  in  accordance  with  the  Federal 
Test  Procedure  and  the  US06  portion  of 
the  Supplemental  Federal  Test 
Procedure  as  described  in  subpart  B  of 
this  part  when  such  test  -vehicle  is  tested 
for  compliance  with  applicable  exhaust 
emission  standards  under  this  subpart. 
Test  vehicles  subject  to  applicable 
exhaust  CO2  emission  standards  under 
this  subpart  shall  also  be  tested  in 
accordance  with  the  highway  fuel 
economy  test  as  described  in  part  600, 
subpart  B  of  this  chapter.  One  test 
vehicle  from  each  test  group  shall 
receive  a  Federal  Test  Procedure  at  high 
altitude.  The  test  vehicle  tested  at  high 
altitude  is  not  required  to  be  one  of  the 
same  test  vehicles  tested  at  low  altitude. 
The  test  vehicle  tested  at  high  altitude 
is  counted  when  determining  the 
compliance  with  the  requirements 
shown  in  Table  S04-06  and  Table  S04- 
07  in  paragraph  (b)(3)  of  this  section  or 
the  expanded  sample  size  as  provided 
for  in  this  paragraph  (c). 

(ii)  Manufacturers  must  measure  PM 
emissions  over  the  FTP  and  US06 
driving  schedules  for  at  least  50  percent 
of  the  vehicles  tested  under  paragraph 
(c)(5)(i)  of  this  section. 

(iii)  Starting  with  model  year  2018 
vehicles,  manufacturers  must  evaluate 
each  vehicle  tested  under  paragraph 
(c)(5)(i)  of  this  section  to  demonstrate 
compliance  with  the  Tier  3  leak 
standard  specified  in  §  86.1813.  In 
addition,  manufacturers  must  evaluate 
at  least  one  vehicle  from  each  leak 
family  for  a  given  model  year. 
Manufacturers  may  rely  on  OBD 
monitoring  instead  of  testing  as 
described  in  paragraph  (c)(5)(iii)  of  this 
section. 

(iv)  For  non-gaseous  fueled  vehicles, 
one  test  vehicle  of  each  evaporative/ 


refueling  family  shall  be  tested  in 
accordance  with  the  supplemental  2- 
diurnal-plus-hot-soak  evaporative 
emission  procedures  described  in 
subpart  B  of  this  part,  when  such  test 
vehicle  is  tested  for  compliance  with 
applicable  evaporative  emission  and 
refueling  standards  under  this  subpart. 
For  gaseous  fueled  vehicles,  one  test 
vehicle  of  each  evaporative/refueling 
family  shall  be  tested  in  accordance 
with  the  3-diurnal-plus-hot-soak 
evaporative  emission  procedures 
described  in  subpart  B  of  this  part, 
when  such  test  vehicle  is  tested  for 
compliance  with  applicable  evaporative 
emission  and  refueling  standards  under 
this  subpart.  The  test  vehicles  tested  to 
fulfill  the  evaporative/refueling  testing 
requirement  of  this  paragraph  (b)(5)(ii) 
will  be  counted  when  determining 
compliance  with  the  minimum  number 
of  vehicles  as  specified  in  Table  S04-06 
and  table  S04-07  in  paragraph  (b)(3)  of 
this  section  for  testing  under  paragraph 
(b)(5)(i)  of  this  section  only  if  the 
vehicle  is  also  tested  for  exhaust 
emissions  under  the  requirements  of 
paragraph  (b)(5)(i)  of  this  section. 

(6)  Test  condition.  Each  test  vehicle 
not  rejected  based  on  the  criteria 
specified  in  appendix  II  to  this  subpart 
shall  he  tested  in  as-received  condition. 

(7)  Diagnostic  maintenance.  A 
manufacturer  may  conduct  subsequent 
diagnostic  maintenance  and/or  testing 
on  any  vehicle.  Any  such  maintenance 
and/or  testing  shall  be  reported  to  the 
Agency  as  specified  in  §  86.1847-01. 

*  ★  *  *  *  • 

■  179.  Section  86.1846-01  is  revised  to 
reaid  as  follows: 

§86.1846-01  Manufacturer  in-use 
confirmatory  testing  requirements. 

(a)  General  requirements.  (1) 
Manufacturers  must  test,  or  cause 
testing  to  be  conducted,  under  this 
section  when  the  emission  levels  shown 
by  a  test  group  sample  from  testing 
under  §  86.1845  exceeds  the  criteria 
specified  in  paragraph  (b)  of  this 
section.  The  testing  required  under  this 
section  applies  separately  to  each  test 
group  and  at  each  test  point  (low  and 
high  mileage)  that  meets  the  specified 
criteria.  The  testing  requirements  apply 
separately  for  each  model  year.  These 
provisions  apply  to  heavy-duty  vehicles 
and  heavy-duty  engines  starting  with 
model  year  2007.  These  provisions  do 
not  apply  to  emissions  of  CO2,  CH4,  and 
N2O. 

(2)  [Reserved] 

(3)  [Reserved] 

(4)  The  provisions  of  §  86.1845- 
04(a)(3)  regarding  fuel  sulfur  effects 
apply  equally  to  testing  under  this 
section. 
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(b)  Criteria  for  additional  testing.  (1) 

A  manufacturer  shall  test  a  test  group  or 
a  subset  of  a  test  group  as  described  in 
paragraph  (j)  of  this  section  when  the 
results  from  testing  conducted  under 
§  86.1845  show  mean  exhaust  emissions 
for  that  test  group  of  any  pollutant{s) 
(except  CO2  Cli4.  and  N2O)  to  be  equal 
to  or  greater  than  1.30  times  the 
applicable  in-use  standard  and  a  failure 
rate,  among  the  test  group  vehicles,  for 
the  corresponding  pollutant(s)  of  fifty 
percent  or  greater. 

(1)  This  requirement  does  not  apply  to 
Supplemental  FTP  testing  or 
evaporative/refueling  testing.  Testing 
conducted  at  high  altitude  under  the 
requirements  of  §  86.1845  will  be 
included  in  determining  if  a  test  group 
meets  the  criteria  triggering  testing 
required  under  this  section. 

(ii)  The  vehicle  tested  under  the 
requirements  of  §  86.1845-04(c){2)  with 
a  minimum  odometer  miles  of  75%  of 
useful  life  will  not  he  included  in 
determining  if  a  test  group  meets  the 
triggering  criteria. 

(ui)  The  SFTP  composite  emission 
levels  shall  include  the  lUVP  FTP 
emissions,  the  lUVP  US06  emissions, 
and  the  values  from  the  SC03  Air 
Conditioning  EDV  certification  test 
(without  DFs  applied).  The  calculations 
shall  be  made  using  the  equations 
prescribed  in  §  86.164.  If  more  than  one 
set  of  certification  SC03  data  exists  (due 
to  running  change  testing  or  other 
reasons),  the  manufacturer  shall  choose 
the  SC03  result  to  use  in  the  calculation 
from  cunong  those  data  sets  using  good 
engineering  judgment. 

(2)  If  fewer  than  50  percent  of  the 
vehicles  from  a  leak  family  pass  the  leak 
test  under  §  86.1845,  EPA  may  require 
further  leak  testing  under  this  paragraph 
(b)(2).  Testing  under  this  section  must 
include  five  vehicles  from  the  family.  If 
all  five  of  these  vehicles  fail  the  test,  the 
manufacturer  must  test  five  additional 
vehicles. 

EPA  will  determine  whether  to 
require  further  leak  testing  under  this 
section  after  providing  the  manufacturer 
an  opportunity  to  discuss  the  results, 
including  consideration  of  any  of  the 
following  information,  or  other  items 
that  may  be  relevant: 

(i)  Detailed  system  design,  calibration, 
and  operating  information,  technical 
explanations  as  to  why  the  individual 
vehicles  tested  failed  the  leak  emission 
standard. 

(ii)  Comparison  of  the  subject  vehicles 
to  other  similar  models  from  the  same 
manufacturer. 

(iii)  Data  or  other  information  on 
owner  complaints,  technical  service 
bulletins,  service  campaigns,  special 
policy  warranty  programs,  warranty 


repair  data,  state  I/M  data,  and  data 
available  from  other  manufacturer- 
specific  programs  or  initiatives. 

(iv)  Evaporative  emission  test  data  on 
any  individual  vehicles  that  did  not 
pass  leak  testing  during  lUVP. 

(c)  Useful  life.  Vehicles  tested  under 
the  provisions  of  this  section  must  be 
within  the  useful  life  specified  for  the 
emission  standards  which  were 
exceeded  in  the  testing  under  §  86.1845. 
Testing  should  be  within  the  useful  life 
specified,  subject  to  sections  207(c)(5) 
and  (c)(6)  of  the  Clean  Air  Act  where 
applicable. 

(d)  Nunnber  of  test  vehicles.  A 
manufacturer  must  test  a  minimum  of 
ten  vehicles  of  the  test  group  or  Agency- 
designated  subset.  A  manufacturer  may, 
at  the  manufacturer’s  discretion,  test 
more  than  ten  vehicles  under  this 
paragraph  for  a  specific  test  group  or 
Agency-designated  subset.  If  a 
manufacturer  chooses  to  test  more  than 
the  required  ten  vehicles,  all  testing 
must  be  completed  within  the  time 
designated  in  the  testing  completion 
requirements  of  paragraph  (g)  of  this 
section.  Any  vehicles  which  are 
eliminated  from  the  sample  either  prior 
to  or  subsequent  to  testing,  or  any 
vehicles  for  which  test  results  are 
determined  to  be  void,  must  be  replaced 
in  order  that  the  final  sample  of  vehicles 
for  which  test  results  acceptable  to  the 
Agency  are  available  equals  a  minimum 
of  ten  vehicles.  A  manufacturer  may 
cease  testing  with  a  sample  of  five 
vehicles  if  the  results  of  the  first  five 
vehicles  tested  show  mean  emissions  for 
each  pollutant  to  be  less  than  75.0 
percent  of  the  applicable  standard,  with 
no  vehicles  exceeding  the  applicable 
standard  for  any  pollutant. 

(e)  Emission  testing.  Each  test  vehicle 
of  a  test  group  or  Agency-designated 
subset  shall  be  tested  in  accordance 
with  the  Federal  Test  Procedure  and/or 
the  Supplemental  Federal  Test 
Procedure  (whichever  of  these  tests 
performed  under  §  86.1845  produces 
emission  levels  requiring  testing  under 
this  section)  as  described  in  subpart  B 
of  this  part,  when  such  test  vehicle  is 
tested  for  compliance  with  applicable 
exhaust  emission  standards  under  this 
subpart. 

(fi  Geographical  limitations.  (1)  Test 
groups  dr  Agency-designated  subsets 
certified  to  50-state  standards:  For  low 
altitude  testing  no  more  than  50  percent 
of  the  test  vehicles  may  be  procured 
from  California.  The  test  vehicles 
procured  from  the  49  state  area  must  be 
procured  from  a  location  with  a  heating 
degree  day  30  year  annual  average  equal 
to  or  greater  than  4000. 

(2)  Test  groups  or  Agency-designated 
subsets  certified  to  49  state  standards: 


For  low-altitude  testing  all  vehicles 
shall  be  procured  from  a  location  with 
a  heating  degree  day  30  year  annual 
average  equal  to  or  greater  than  4000. 

(3)  Vehicles  procured  for  high  altitude 
testing  may  be  procured  from  any  area 
provided  that  the  vehicle’s  primary  area 
of  operation  was  above  4000  feet. 

(g)  Testing.  Testing  required  under 
this  section  must  commence  within 
three  months  of  completion  of  the 
testing  under  §  86.1845  which  triggered 
the  confirmatory  testing  and  must  be 
completed  within  seven  months  of  the 
completion  of  the  testing  which 
triggered  the  confirmatory  testing.  Any 
industry  review  of  the  results  obtained 
under  §  86.1845  and  any  additional 
vehicle  procurement  and/or  testing 
which  takes  place  under  the  provisions 
of  §  86.1845  which  the  industry  believes 
may  affect  the  triggering  of  required 
confirmatory  testing  must  take  place 
within  the  three  month  period.  The  data 
and  the  manufacturers  reasoning  for 
reconsideration  of  the  data  must  be 
provided  to  the  Agency  within  the  three 
month  period. 

(h)  Limit  on  manufacturer  conducted 
testing.  For  each  manufacturer,  the 
maximum  number  of  test  group(s)  (or 
Agency-designated  subset(s))  of  each 
model  year  for  which  testing  under  this 
section  shall  be  required  is  limited  to  50 
percent  of  the  total  number  of  test 
groups  of  each  model  year  required  to 
be  tested  by  each  manufacturer  as 
prescribed  in  §  86.1845  rounded  to  the 
next  highest  whole  number  where 
appropriate.  For  each  manufacturer  with 
only  one  test  group  under  §  86.1845, 
such  manufacturer  shall  have  a 
maximum  potential  testing  requirement 
under  this  section  of  one  test  group  (or 
Agency-designated  subset)  per  model 
year. 

(i)  Testing  plan.  Prior  t»  beginning  in- 
use  confirmatory  testing  the 
manufacturer  must,  after  consultation 
with  the  Agency,  submit  a  written  plan 
describing  the  details  of  the  vehicle 
procurement,  maintenance,  and  testing 
procedures  (not  otherwise  specified  by 
regulation)  it  intends  to  use.  EPA  must 
approve  the  test  plan  before  the 
manufacturer  may  start  further  testing. 

(j)  Testing  a  subset.  EPA  may 
designate  a  subset  of  the  test  group 
based  on  transmission  type  for  testing 

•  under  this  section  in  lieu  of  testing  the 
entire  test  group  when  the  results  for  the 
entire  test  group  from  testing  conducted 
under  §  86.1845  show  mean  emissions 
and  a  failure  rate  which  meet  these 
criteria  for  additional  testing. 

■  180.  Section  86.1848-10  is  amended 
by  revising  paragraph  (c)(7)  to  read  as 
follows: 
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§  86.1 848-1 0  Compliance  with  emission 
standards  for  the  purpose  of  certification. 
***** 

(c)  *  *  * 

(7)  All  certificates  of  conformity 
issued  are  conditional  upon  compliance 
with  all  the  provisions  of  §§  86.1811 
through  86.1816  and  §§  86.1860  through 
86.1862  both  during  and  after  model 
year  production.  The  manufacturer 
bears  the  burden  of  establishing  to  the 
satisfaction  of  the  Administrator  that  the 
terms  and  conditions  upon  which  each 
certificate  was  issued  were  satisfied.  For 
recall  and  warranty  purposes,  vehicles 
not  covered  by  a  certificate  of 
conformity  will  continue  to  be  held  to 
the  standards  stated  or  referenced  in  the 
certificate  that  otherwise  would  have 
applied  to  the  vehicles. 

(i)  Failure  to  meet  the  applicable  fleet 
average  standard  will  be  considered  to 
be  a  failure  to  satisfy  the  terms  and 
conditions  upon  which  the  certificate 


Where: 

i  =  A  counter  associated  with  each  separate 
Tier  3  test  group. 

b  =  The  number  of  separate  Tier  3  test  groups 
to  which  you  certify  your  vehicles. 

Ni>  =  The  actual  sales  for  the  model  year  for 
test  group  i. 

FEU  =  The  FEL  selected  for  test  group  i. 
Disregard  any  separate  standards  that 
apply  for  in-use  testing  or  for  testing 
under  high-altitude  conditions. 

Alioiai  =  The  actual  nationwide  sales  for  the 
model  year  for  all  your  Tier  3  vehicles, 
except  as  described  in  paragraph  (c)  of 
this  section.  The  pool  of  vehicle'  models 
included  in  N,oiai  may  vary  by  model 
year,  and  it  may  be  different  for 
evaporative  standards,  FTP  exhaust 
standards,  and  SFTP  exhaust  standards 
in  a  given  model  year. 

(c)  Do  not  include  any  of  the 
following  vehicles  to  calculate  your 
fleet-average  value: 

(1)  Vehicles  that  you  do  not  certify  to 
the  standards  of  this  part  because  they 
are  permanently  exempted  under  40 
CFR  part  85  or  part  1068. 

(2)  Exported  vehicles. 

(3)  Vehicles  excluded  under 
§86.1801. 

(d)  Except  as  specified  in  paragraph 

(e)  of  this  section,  your  calculated  fleet- 
average  value  may  not  exceed  the 
corresponding  fleet-average  standard  for 
the  model  year. 

(e)  You  may  generate  or  use  emission 
credits  related  to  your  calculated  fleet- 
average  value  as  follows: 


was  issued  and  the  vehicles  sold  in 
violation  of  the  fleet  average  standard 
will  not  be  covered  by  the  certificate. 

(ii)  Failure  to  comply  fully  with  the 
prohibition  against  selling  credits  that  it 
has  not  generated  or  that  are  not 
available,  as  specified  in  §  86.1861,  will 
be  considered  a  failure  to  satisfy  the 
terms  and  conditions  upon  which  the 
certificate  was  issued  and  the  vehicles 
sold  in  violation  of  this  prohibition  will 
not  be  covered  by  the  certificate. 

(iii)  Failure  to  comply  fully  with  the 
phase-in  requirements  of  §§  86.1811 
through  86.1816  will  be  considered  a 
failure  to  satisfy  the  terms  and 
conditions  upon  which  the  certificate 
was  issued  and  the  vehicles  sold  that  do 
not  comply  with  the  applicable 
standards,  up  to  the  number  needed  to 
comply,  will  not  be  covered  by  the 
certificate. 

***** 
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Fleet  average  value  =  — - 


(1)  You  may  generate  emission  credits 
as  described  in  §  86.1861  if  your  fleet- 
average  value  is  below  the 
corresponding  fleet-average  standard. 

(2)  You  may  use  emission  credits  as 
described  in  §  86.1861  if  your  fleet- 
average  value  is  above  the 
corresponding  fleet-average  standard. 
Except  as  specified  in  paragraph  (e)(3) 
of  this  section,  you  must  use  enough 
credits  for  each  model  year  to  show  that 
your  adjusted  fleet  average  value  does 
not  exceed  the  fleet-average  standard. 

(3)  If  you  do  not  have  enough 
emission  credits  to  demonstrate 
compliance  with  a  fleet-average 
standard  in  a  given  model  year,  you  may 
carry  forward  a  credit  deficit  for  up  to 
three  model  years.  You  may  not  bank 
emission  credits  with  respect  to  a  given 
emission  standard  during  a  model  year 
in  which  you  have  a  credit  deficit  in  the 
same  averaging  set.  If  you  fail  to  meet 
the  fleet-average  standard  for  four 
consecutive  motjel  years,  the  vehicles 
causing  you  to  exceed  the  fleet-average 
standard  will  be  considered  not  covered 
by  the  certificate  of  conformity.  You 
will  be  subject  to  penalties  on  an 
individual-vehicle  basis  for  sale  of 
vehicles  not  covered  by  a  certificate  of 
conformity. 

(f)  If  the  applicable  bin  standards  and 
FELs  for  all  your  vehicle  models  are  at 
or  below  a  corresponding  fleet-average 
standard  for  a  given  model  year,  and 


■  181.  A  new  §  86.1860-17  is  added  to 
subpart  S  to  read  as  follows: 

§  86. 1 860-1 7  How  to  comply  with  the  Tier 
3  fleet-average  standards. 

(a)  You  must  show  that  you  meet  the 
applicable  fleet-average  NMOG-hNOx 
standards  from  §§86.1811  and  86.1816 
and  the  fleet-average  evaporative 
emission  standards  from  §86.1813  as 
described  in  this  section.  Note  that 
separate  fleet-average  calculations  are 
required  for  the  FTP  and  SFTP  exhaust 
emission  standards  under  §  86.1811. 

(b)  Calculate  your  fleet-average  value 
for  each  model  year  for  all  vehicle 
models  subject  to  a  separate  fleet- 
average  standard  using  the  following 
equation,  rounded  to  the  nearest  0.001 
g/mile  for  NMOG-t-NOx  emissions  and 
the  nearest  0.001  g/test  for  evaporative 
emissions: 


you  do  not  want  to  generate  emission 
credits,  you  may  omit  the  calculations 
described  in  this  section. 

(g)  The  deadline  for  offsetting  debits 
as  specified  in  paragraph  (e)(3)  of  this 
section  serves  as  the  starting  date  for 
calculating  the  statute  of  limitations 
with  respect  to  violating  the 
requirements  of  paragraph  (e)(3)  of  this 
section,  failing  to  satisfy  the  conditions 
upon  which  a  certificate  was  issued, 
and  selling,  offering  for  sale, 
introducing  or  delivering  into  U.S. 
commerce,  or  importing  vehicles  not 
covered  by  a  certificate. 

■  182.  A  new  §  86.1861-17  is  added  to 
subpart  S  to  read  as  follows: 

§86.1861-17  How  do  the  NMOG+NOx  and 
evaporative  emission  credit  programs 
work? 

You  may  use  emission  credits  for 
purposes  of  certification  to  show 
compliance  with  the  applicable  fleet- 
average  NMOG-hNOx  standards  from 
§§86.1811  and  86.1816  and  the  fleet- 
average  evaporative  emission  standards 
from  §  86.1813  as  described  in  40  CFR 
part  1037,  subpart  H,  with  certain 
exceptions  and  clarifications  as 
specified  in  this  section.  MDPVs  are 
subject  to  the  same  provisions  of  this 
section  that  apply  to  LDT4s.  (a) 
Calculate  emission  credits  as  described 
in  this  paragraph  (a)  instead  of  using  the 
provisions  of  40  CFR  1037.705. 
Calculate  positive  or  negative  emission 
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credits  relative  to  the  applicable  fleet- 
average  standard.  Calculate  positive 
emission  credits  if  your  fleet-average 
level  is  below  the  standard.  Calculate 
negative  emission  credits  if  your  fleet- 
average  value  is  above  the  standard. 
Calculate  credits  separately  for  each 
type  of  standard  and  for  each  averaging 
set.  Calculate  emission  credits  using  the 
following  equation,  rounded  to  the 
nearest  whole  number: 

Emission  credit  =  Volume  •  [Fleet 

average  standard  -  Fleet  average 
value] 

Where: 

Emission  credit  =  The  positive  or  negative 
credit  for  each  discrete  fleet-average 
standard,  in  units  of  vehicle-grams  per 
mile  for  NMOG+NO*  and  vehicle-grams 
per  test  for  evaporative  emissions. 

Volume  =  Sales  volume  in  a  given  model 
year  from  the  collection  of  test  groups 
covered  by  the  fleet-average  value,  as 
described  in  §  86.1860. 

(b)  The  following  restrictions  apply 
instead  of  those  specified  in  40  CFR 
1037.740: 

(1)  Except  as  specified  in  paragraph 
(b)(3)  of  this  section,  emission  credits 
may  be  exchanged  only  within  an 
averaging  set,  as  follows: 

(1)  HDVs  represent  a  separate 
averaging  set  w^th  respect  to  all 
emission  standards. 

(ii)  LDVs  and  LDTs  together  represent 
a  single  averaging  set  with  respect  to 
NMOG-i-NOx  emission  standards.  Note 
that  FTP  and  SFTP  credits  are  not 
interchangeable. 

(iii)  The  following  separate  averaging 
sets  apply  for  evaporative  emission 
standards: 

(A)  LDV  and  LDTl  together  represent 
a  single  averaging  set. 

(B)  LDT2  represents  a  single  averaging 
set. 

(C)  HLDT  represents  a  single 
averaging  set. 

(D)  HDV  represents  a  single  averaging 
set. 

(2)  You  may  exchange  evaporative 
emission  credits  across  averaging  sets  as 
follows  if  you  need  additional  credits  to 
offset  a  deficit  in  the  final  year  of 
maintaining  deficit  credits  as  allowed 
under  paragraph  (c)  of  this  section: 

(i)  You  may  exchange  LDV/LDTl  and 
LDT2  emission  credits. 

(ii)  You  may  exchange  HLDT  and 
HDV  emission  credits. 

(3)  Credits  expire  after  five  years.  For 
example,  credits  you  generate  in  model 
year  2018  may  be  used  only  through 
model  year  2023. 

(c)  The  credit-deficit  provisions  40 
CFR  1037.745  apply  without 
modification  to  the  NMOC-i-NOx  and 
evaporative  emission  standards  for  Tier 
3  vehicles. 


(d)  The  reporting  and  recordkeeping 
provisions  of  §  86.1862  apply  instead  of 
those  specified  in  40  CFR  1037.730  and 
1037.735. 

(e)  The  provisions  of  40  CFR  1037.645 
do  not  apply. 

■  183.  Section  86.1862-04  is  revised  to 
read  as  follows: 

§  86.1862-04  Maintenance  of  records  and 
submittal  of  information  relevant  to 
compliance  with  fleet-average  standards. 

(a)  Overview.  This  section  describes 
reporting  and  recordkeeping 
requirements  for  vehicles  subject  to  the 
following  fleet-average  or  fleet-average 
standards: 

(1)  Tier  2  NOx  emission  standard  for 
light-duty  vehicles  and  light-duty  trucks 
in  §86.1811-04. 

(2)  Tier  3  FTP  emission  standard  for 
NMOCh-NOx  for  light-duty  vehicles  and 
light-duty  trucks  in  §  86.1811-17. 

(3)  Tier  3  SFTP  emission  standard  for 
NMOC-t-NOx  for  light-duty  vehicles  and 
light-duty  trucks  in  §  86.1811-17. 

(4)  Tier  3  evaporative  emission 
standards  in  §86.1813-17. 

(5)  Tier  3  FTP  emission  standard  for 
NMOC-f-NOx  for  heavy-duty  vehicles  in 
§86.1816-18. 

(6)  Cold-temperature  NMHC 
standards  in  §86.1811-10. 

(b)  Maintenance  of  records.  (1)  The 
manufacturer  producing  any  vehicles 
subject  to  a  fleet-average  standard  under 
this  subpart  must  establish  and 
maintain  all  the  following  information 
in  organized  and  indexed  records  for 
each  model  year: 

(1)  Model  year. 

(ii)  Applicable  fleet-average  standard. 

(iii)  Calculated  fleet-average  value. 

(iv)  All  values  used  in  calculating  the 
fleet-average  value  achieved. 

(2)  The  manufacturer  producing  any 
vehicle  subject  to  the  provisions  in  this 
section  must  keep  all  the  following 
information  for  each  vehicle: 

(i)  Model  year. 

(ii)  Applicable  fleet-average  standard. 

(iii)  EPA  test  group. 

(iv)  Assembly  plant. 

(v)  Vehicle  identification  number. 

(vi)  The  FEL  and  the  fleet-average 
standard  to  which  the  vehicle  is 
certified. 

(vii)  Information  on  the  point  of  first 
sale,  including  the  purchaser,  city,  and 
state. 

(3)  The  manufacturer  must  retain  all 
records  required  to  be  maintained  under 
this  section  for  a  period  of  eight  years 
from  the  due  date  for  the  annual  report. 
Records  may  be  stored  in  any  format 
and  on  any  media,  as  long  as 
manufacturers  can  promptly  send  EPA 
organized  written  records  in  English  if 
we  ask  for  them.  Manufacturers  must 


keep  records  readily  available  as  EPA 
may  review  them  at  any  time. 

(4)  The  Administrator  may  require  the 
manufacturer  to  retain  additional 
records  or  submit  information  not 
specifically  required  by  this  section. 

(5)  EPA  may  void  ah  initio  a 
certificate  of  conformity  for  a  vehicle 
certified  to  emission  standards  as  set 
forth  or  otherwise  referenced  in  this 
subpart  for  which  the  manufacturer  fails 
to  retain  the  records  required  in  this 
section,  to  provide  such  information  to 
the  Administrator  upon  request,  or  to 
submit  the  reports  required  in  this 
section  in  the  specified  time  period. 

(c)  Reporting.  (1)  Each  manufacturer 
must  submit  an  annual  report.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  annual  report  must  contain, 
for  each  applicable  fleet  average 
standard,  the  fleet  average  value 
achieved,  all  values  required  to 
calculate  the  fleet-average  value,  the 
number  of  credits  generated  or  debits 
incurred,  all  the  values  required  to 
calculate  the  credits  or  dehits,  and 
sufficient  information  to  show 
compliance  with  all  phase-in 
requirements,  if  applicable.  The  annual 
report  must  also  contain  the  resulting 
balance  of  credits  or  debits. 

(2)  When  a  manufacturer  calculates 
compliance  with  the  fleet-average 
standard  using  the  provisions  in 

§  86.1860-04(c)(2)  or  §  86.1860-17(f), 
the  annual  report  must  state  that  the 
manufacturer  has  elected  to  use  such 
provision  and  must  contain  the  fleet- 
average  standard  as  the  fleet-average 
value  for  that  model  year. 

(3)  For  each  applicable  fleet-average 
standard,  the  annual  report  must  also 
include  documentation  on  all  credit 
transactions  the  manufacturer  has 
engaged  in  since  those  included  in  the 
last  report.  Information  for  each 
transaction  must  include  all  the 
following  information: 

(i)  Name  of  credit  provider. 

(ii)  Name  of  credit  recipient. 

(iii)  Date  the  transfer  occurred. 

(iv)  Quantity  of  credits  transferred. 

(v)  Model  year  in  which  the  credits 
were  earned. 

(4)  Unless  a  manufacturer  reports  the 
data  required  by  this  section  in  the 
annual  production  report  required 
under  §  86.1844-01(e)  and  subsequent 
model  year  provisions,  a  manufacturer 
must  submit  an  annual  report  for  each 
model  year  after  production  ends  for  all 
affected  vehicles  produced  by  the 
manufacturer  subject  to  the  provisions 
of  this  subpart  and  no  later  than  May  1  , 
of  the  calendar  year  following  the  given 
model  year.  Annual  reports  must  be 
submitted  to:  Director,  Compliance 
Division,  U.S.  Environmental  Protection 
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Agency,  2000  Traverwood,  Ann  Arbor, 
Michigan  48105. 

(5)  Failure  by  a  manufacturer  to 
submit  the  annual  report  in  the 
specified  time  period  for  all  vehicles 
subject  to  the  provisions  in  this  section 
is  a  violation  of  Clean  Air  Act  section 
203(a){l)  (42  U.S.C  7522(aKl))  for  each 
subject  vehicle  produced  by  that 
manufacturer. 

(6)  If  EPA  or  the  manufacturer 
determines  that  a  reporting  error 
occurred  on  an  annual  report  previously 
submitted  to  EPA,  the  manufacturer’s 
credit  or  debit  calculations  will  be 
recalculated.  EPA  may  void  erroneous 
credits,  unless  transferred,  and  must 
adjust  erroneous  debits.  In  the  case  of 
transferred  erroneous  credits,  EPA  must 
adjust  the  selling  manufacturer’s  credit 
or  debit  balance  to  reflect  the  sale  of 
such  credits  and  any  resulting 
generation  of  debits. 

(d)  Notice  of  opportunity  for  hearing. 
Any  voiding  of  the  certificate  under 
paragraph  (a)(6)  of  this  section  will  be 
made  only  after  EPA  has  offered  the 
manufacturer  concerned  an  opportunity 
for  a  hearing  conducted  in  accordance 
with  §  86.614  for  light-duty  vehicles  and 
light-duty  trucks  and  with  40  CFR  part 
1068,  subpart  G,  for  heavy-duty 
vehicles. 

■  184.  Section  86.1863-07  is  amended 
by  adding  introductory  text  to  read  as 
follows; 

§  86.1 863-07  Optional  chassis  certification 
for  diesel  vehicles. 

This  section  does  not  apply  for 
vehicles  certified  to  the  Tier  3  standards 
in  §86.1816-18,  including  those 
vehicles  that  certify  to  the  Tier  3 
standards  before  model  year  2018. 
***** 

■  185.  Section  86.1864-10  is  amended 
by  revising  paragraph  (p)  to  read  as 
follows: 

§86.1864-10  How  to  comply  with  the  fleet 
average  cold  temperature  NMHC  standards. 

***** 

(p)  Reporting  and  recordkeeping. 

Keep  records  and  submit  information 
for  demonstrating  compliance  with  the 
fleet  average  cold  temperature  NMHC 
standard  as  described  in  §  86.1862-04. 

■  186.  Section  86.1868-12  is  amended 
by  revising  paragraphs  (f)(1)  and  (g)(1) 
to  read  as  follows: 

§86.1868-12  CO2  credits  for  improving  the 
efficiency  of  air  conditioning  systems. 

***** 

(f)  *  *  * 

(1)  The  manufacturer  shall  perform 
the  AC17  test  specified  in  40  CFR 
1066.840  on  each  unique  air 
conditioning  system  design  and  vehicle 


platform  combination  for  which  the 
manufacturer  intends  to  accrue  air 
conditioning  efficiency  credits.  The 
manufacturer  must  test  at  least  one 
unique  air  conditioning  system  within 
each  vehicle  platform  in  a  model  year, 
unless  all  unique  air  conditioning 
systems  within  a  vehicle  platform  have 
been  previously  tested.  A  unique  air 
conditioning  system  design  is  a  system 
with  unique  or  substantially  different 
component  designs  or  types  and/or 
system  control  strategies  (e.g.,  fixed 
displacement  vs.  variable  displacement 
compressors,  orifice  tube  vs. 
thermostatic  expansion  valve,  single  vs. 
dual  evaporator,  etc.).  In  the  first  year  of 
such  testing,,  the  tested  vehicle 
configuration  shall  be  the  highest 
production  vehicle  configuration  within 
each  platform.  In  subsequent  model 
years  the  manufacturer  must  test  other 
unique  air  conditioning  systems  within 
the  vehicle  platform,  proceeding  from 
the  highest  production  untested  system 
until  all  unique  air  conditioning 
systems  within  the  platforrh  have  been 
tested,  or  until  the  vehicle  platform 
experiences  a  major  redesign.  Whenever 
a  new  unique  air  conditioning  system  is 
tested,  the  highest  production 
configuration  using  that  system  shall  be 
the  vehicle  selected  for  testing.  Air 
conditioning  system  designs  which  have 
similar  cooling  capacity,  component 
types,  and  control  strategies,  yet  differ 
in  terms  of  compressor  pulley  ratios  or 
condenser  or  evaporator  surface  areas 
will  not  be  considered  to  be  unique 
system  designs.  The  test  results  from 
one  unique  system  design  may  represent 
all  variants  of  that  design. 

Manufacturers  must  use  good 
engineering  judgment  to  identify  the 
unique  air  conditioning  system  designs 
which  will  require  AC17  testing  in 
subsequent  model  years.  Results  must 
be  reported  separately  for  all  four 
phases  (two  phases  with  air 
conditioning  off  and  two  phases  with  air 
conditioning  on)  of  the  test  to  the 
Environmental  Protection  Agency,  and 
the  results  of  the  calculations  required 
in  40  CFR  1066.840  must  also  be 
reported.  In  each  subsequent  model  year 
additional  air  conditioning  system 
designs,  if  such  systems  exist,  within  a 
vehicle  platform  that  is  generating  air 
conditioning  credits  must  be  tested 
using  the  AC17  procedure. 
***** 

(g)  *  *  * 

(1)  For  each  air  conditioning  system 
selected  by  the  manufacturer  to  generate 
air  conditioning  efficiency  credits,  the 
manufacturer  shall  perform  the  AC17 
Air  Conditioning  Efficiency  Test 
Procedure  specified  in  40  CFR  1066.840, 


according  to  the  requirements  of  this 
paragraph  (g). 

***** 

■  187.  Appendix  I  to  Part  86  is  amended 
by  revising  the  appendix  heading, 
paragraph  (a)  before  the  table, 
paragraphs  (b)  and  (c),  and  the 
introductory  text  of  paragraph  (d)  to 
read  as  follows: 

Appendix  I  to  Part  86 — Dynamometer 
Schedules 

(a)  EPA  light-duty  urban  dynamometer 
driving  schedule  (UDDSj.  This  driving 
schedule  is  also  known  as  the  LA-4  cycle. 

(1)  The  driving  schedule  in  this  paragraph 
(a)  applies  for  light-duty  vehicles,  light-duty 
trucks,  and  heavy-duty  vehicles  certified 
under  subpart  S  of  this  part. 

(2)  The  driving  schedule  in  this  paragraph 
(a)  applies  for  motorcycles  with  engine 
displacement  at  or  above  170  cc.  Calculate 
the  speed-versus-time  sequence  in  kilometers 
per  hour  by  multiplying  the  listed  speed  by 
1.6  and  rounding  to  the  nearest  0.1 
kilometers  per  hour. 

(3)  The  driving  schedule  follows: 
***** 

(b)  EPA  driving  schedule  for  motorcycles 
with  engine  displacement  below  1 70  cc.  Use 
the  driving  schedule  specified  in  paragraph 
(a)(2)  of  this  appendix,  except  that  the 
schedule  specified  in  this  paragraph  (b)  . 
applies  for  the  portion  of  the  driving 
schedule  from  164  to  332  .seconds. 

Speed  Versus  Time  Sequence 


Time  i  Speed 

(sec.)  I  (kph) 
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Speed  Versus  Time  Sequence— 

Speed  Versus  Time  Sequence— 

Time 

Continued 

Continued 

(sec.) 

30090 


Federal  Register / Vol.  78,  No.  98/Tuesday,  May  21,  2013 /Proposed  Rules 


% 


30092 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


Time 

(sec.) 

Speed  Time 

(mph)  (sec.) 

Speed  Time 

(mph)  (sec.) 

Speed 

(mph) 

731  . 

4.2  804  . 

20.4  877  . ! . 

18.8  878  . 

17.3  879  . 

15.0  880  . 

1.3  1  Rfll 

62.2 

62.2 

62.6 

63.7 
64.5 
64.9 
66.0 
66.0 

66.8 
66.4 
66.8 

67.2 
66.4 
66.4 
66.0 
65.7 
65.7 

66.4 
66.0 

65.7 

65.3 
65.3 

64.5 
64.5 
64.1 

63.7 
63.7 
63.7 
64.5 
64.5 
64.9 
64.5 
64.1 
64.9 
65.3 
65.3 

65.3 
64.1 

63.4 
63.0 

63.4 
64.1 
64.9 

65.3 

64.5 

64.1 

63.4 
63.7 
63.4 
63.4 
63.4 

63.4 
63.7 

64.5 

65.3 

64.9 

63.7 
63.0 

59.9 

55.3 

50.7 

49.2 
48.0 

46.1 

44.2 

41.1 

39.9 

36.1 

32.6 

29.2 

24.6 

20.7 

19.2 

732  . ; . 

1.2  805  . 

733  . 

0.0  806  .. 

734  . 

0.0  807  . 

735  . 

0.0  808  . 

736  . 

0.0  809  . 

9  9  Rft9 

737  . 

0.0  810 . 

6  Q  8ft3 

738  . 

0.0  811  . 

4  R  find 

739  . 

0.0  812 . 

4  6  RRR 

740  . 

0.0  813 . 

4  6  RRR 

741  . 

0.0  814  . •. . 

4  9  fifty 

742  . . . 

0.0  815  . 

.5  4  fififi 

743  . 

0.0  816 . 

4  ft  fifiq 

744  . 

,  0.0  817 . 

.3 .5  fiqn 

745  . 

0.0  818 . 

9  3  Rqi 

746  . 

0.0  819 . 

9  3  fiq9 

747  . 

0.0  820  . 

1  q  393 

748  . 

0.0  821  . 

3  1  994 

749  . 

0.0  822  . 

fi  1  993 

750  . 

0.0  823  . 

4  fi  fi9fi 

751  . 

0.0  824  . 

9  7  fiqy 

752  . 

0.0  825  . 

9  3  fi9R 

753  . 

0.0  826  . 

9  3  R99 

754  . 

0.0  827  . 

3  1  qnn 

755  . 

0.0  828  . 

4  9  qni 

756  . 

0.0  829  . 

3  5  902 

757  . 

0.0  830  . 

3  R  9(13 

758  . 

0.0  831  . 

4  9  9(14 

759  . 

0.0  832  . 

3  3  903 

760  . 

0.0  833  . 

3  3  qnfi 

761  . 

0.0  834  . 

3  3  9(17 

762  . 

0.0  835  . 

4  fi  9(19 

763  . 

1.5  836  . 

3  9  909 

764  . 

5.4  837  ■. . 

3  3  910 

765  . 

9.2  838  . . . 

OR  911 

766  . 

1 1 .5  839  . 

3  3  919 

767  . 

14.6  840  . 

3  9  913 

768  . 

17.3  841  . 

9  3  914 

769  . 

19.2  842  . 

00  913 

770  . 

21.1  843  . 

1  9  qifi 

771  . 

772  . 

20.7  844  . 

6.9  917 

20.7  845  . 

139  919 

773  . 

19.6  846  . 

19  9  919 

774  . 

18.4  847  . 

93  9  990 

775  . 

16.9  848  . : . 

16.9  849  . 

27.3  921  . 

776  . 

.30  7  999 

777  . 

16.5  850  . 

.33  9  993 

778  . 

16.9  851  . 

37  fi  994 

779  . 

16.9  852  . 

40  7  993 

780  . 

781  . 

16.9  853  . 

17.3  854  . 

19.2  855 

43.8  926  . 

46.1  927  . 

782  . 

48.0  928  . 

49.5  929  ... 

783  . 

784  . . . 

20.4  856  . . 

21.1  857  . 

.31  .3  930 

785  . 

22.3  858  . 

.33  0  931 

786  . 

787  . 

788  . 

22.3  859  . 

54.5  932  r 

22.7  860  . 

55.7  933 

22.3  861  . 

3fi  ft  934 

789  . 

790  . 

791  . . 

792  . 

22.7  862  . 

58.0  935 

22.3  863  . . 

23.8  864  . 

25.7  865 

59.1  936  . 

60.3  937  . 

61.1  938  . . . 

61.8  939  . 

61.8  940  . . 

61.8  941  . 

61.8  942  . . 

62.6  943  . 

63.4  944  . 

63.0  945  . ; . 

63.0  946  . 

62.6  947  . 

61 .8  948  . 

61.8  949  . 

793  . 

794  . 

27.6  866  . 

29.6  867 

795  . 

30.0  868 

796  . 

29.2  869 

797  . 

798  . 

799  . 

800  . 

801  . : . 

802  . 

803  . 

27.6  870  . 

25.0  871  . 

23.8  872  . 

23.4  873  . 

24.2  874  . 

23.4  875  . 

23.0  876  . 
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Time  Speed  Time 


(sec.)  (nnph)  (sec.) 


1169  .  14.2  1242. 

1170  .  •  15.7  1243. 

1171  .  15.0  1244. 

1172  .  14.2  1245. 

1173  .  13.4  1246. 

1174  .  13.8  1247. 

1175  .  14.6  1248  . 

1176  .  14.6  1249  . 

1177  .  14.2  1250. 

1178  .  16.1  1251. 

1179  . 15.7  1252. 

1180  .  15.7  1253. 

1181  .  '14.6  1254. 

1182  .  13.1  1255  . 

1183  .  10.0  1256. 

1184  .  7.3  1257  . 

1185  .  3.5  1258. 

1186  .  0.8  1259. 

1187  .  0.0  1260. 

1188  .  0.0  1261. 

1189  .  0.0  1262. 

1190  .  0.0  1263. 

1191  .  0.4  1264. 

1192  .  2.7  1265. 

1193  .  7.3  1266. 

1194  .  11.5  1267. 

1195  .  15.4  1268  . 

1196  .  19.2  1269. 

1197  .  21.9  1270. 

1198  .  23.8  1271, 

1199  .  25.0  1272. 

1200  .  26.1  1273  , 

1201  .  27.3  1274  , 

1202  .  28.8  1275  , 

1203  .  30.0  1276 

1204  .  29.6  1277 

1205  .  29.6  1278 

1206  .  28.8  1279 

1207  .  26.1  1280 

1208  .  22.3  1281 

1209  .  19.2  1282 

1210  .  16.5  1283 

1211  .  12.7  1284 

1212  .  9.6  1285 

1213  .  6.9  1286 

1214  .  4.2  1287 

1215  .  2.3  1288 

1216  . 0.8  1289 

1217  .  0.0  1290 

1218  .  0.0  1291 

1219  .  0.0  1292 

1220  .  0.0  1293 

1221  .  0.0  1294 

1222  .  0.0  1295 

1223  .  0.0  1296 

1224  .  0.0  1297 

1225  .  0.0  1298 

1226  .  0.0  1299 

1227  .  0.0  1300 

1228  .  0.0  1301 

1229  .  0.0  1302 

1230  . 0.0  1303 

1231  .  0.0  1304 

1232  .  0.0  1305 

1233  .  0.0  1306 

1234  .  0.0  1307 

1235  .  0.0  1308 

1236  .  0.0  1309 

1237  .  0.0  1310 

1238  .  0.0  1311 

1239  .  '  0.0  1312 

1240  .  3.5  1313 

1241  .  10.4  1314 


Speed 

(mph) 

15.4  1315  . 

17.3  1316  . 

17.3  1317  . 

18.4  1318  . 

21.5  1319  . 

24.6  1320  . 

27.3  1321  . 

30.0  1322  . 

31.5  1323  . 

31.9  1324  . 

32.6  1325  . 

.  33.4  1326  . 

34.9  1327  . 

36.5  1328  . 

37.6  1329  . 

39.2  1330  . 

40.3  1331  . 

40.7  1332  . 

41.1  1333. 

40.7  1334  . 

40.7  1335  . 

40.7  1336  . 

41.5  1337  . 

42.6  1338  . 

43.0  1339  . 

44.5  1340  . 

45.3  1341  . 

45.3  1342  . 

44.9  1343  . 

43.4  1344  . 

40.3  1345  , 

38.0  1346 

36.1  1347  , 

36.5  1348 

38.0  1349 

39.2  1350 

40.7  1351 

42.2  1352 

43.4  1353 

44.9  1354 

45.7  1355 

46.1  1356 

46.8  1357 

46.5  1358 

46.5  1359 

46.5  1360 

46.1  1361 

46.1  1362 

46.1  1363 

46.8  1364 

47.6  1365 

48.0  1366 

48.4  1367 

48.0  1368 

48.0  1369 

47.2  1370 

46.5  1371 

46.8  1372 

47.2  1373 

48.4  1374 

48.4  1375 

48.8  1376 

48.4  1377 

47.6  1378 

46.5  1379 

44.2  1380 

42.2  1381 

41.5  1382 

41.1  1383 

40.7  1384 

40.3  1385 

39.6  1386 

39.2  1387 


Time  Speed 

(sec.)  (mph) 


38.8 
38.0 
37.6 

37.2 

36.5 

34.6 

31.5 

29.6 

29.2 

28.8 
28.8 
28.0 
28.0 

28.4 

29.6 
30.0 

30.3 

29.2 

26.5 

25.3 
25.0 

24.6 

24.6 

25.3 
26.1 

27.3 

28.4 
29.2 
29.2 

29.6 
30.0 

31.1 

32.6 

33.8 

34.6 

34.9 
34.6 
34.9 

34.6 
34.9 
34.9 
34.9 

34.2 

33.8 

32.6 

31.5 
30.0 

28.8 

27.3 

23.8 
23.0 
23.0 

22.3 

20.4 

18.8 

17.7 
16.1 

14.6 

12.7 

11.1 

9.2 
8.8 

7.3 
6.1 
5.0 

4.2 
3.5 
2.7 

2.3 


1.5 

1.2 

0.0 

1.2 
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Time  i 

(sec.) 

- r 

Speed  Time  i 

(mph)  (sec.) 

Speed  Time  I 

(mph)  (sec.) 

Speed 

(mph) 

1388  . 

4.2  1461  . 

12.3  1534  . 

0.4 

1389  . 

.7.3  1462  . 

13.1  1535  . 

0.0 

1390  . 

8.8  1463  . 

12.3  1536  . 

0.0 

1391  . 

10.8  1464  . 

12.3  1537  . 

0.0 

1392  . 

12.3  1465  . 

11.5  1538 . 

0.0 

1393  . 

13.1  1466  . 

11.5  1539 . 

0.0 

1394  . 

12.3  1467  . 

11.1  1540  . 

0.0 

1395  . 

12.3  1468  . 

11.1  1541  . 

0.0 

1396  . 

11.5  1469  . 

11.1  1542  . 

0.0 

1397  . 

11.5  1470 . 

13.1  1543  . 

0.4 

13Qfl 

11.1  1471  . 

15.0  1544  . 

1.2 

iaQQ 

11  1  1472  . 

16.9  1545  . 

1.9 

1400 

11  1  1473  . 

16.9  1546  . 

3.8 

1401 

13.1  1474  . 

16.1  1547  . 

7.7 

140? 

15.0  1475  . 

15.7  1548  . 

11.5 

140.T 

16  9  1476  . 

15.4  1  549  . 

14.6 

1404 

16  9  1477  . 

15.0  1550  . 

18.0 

140R 

16  1  1478  . 

13.8  1551  . 

21.5 

140fi 

15  7  1479  . 

10.8  1552  . 

25.0 

1407 

15  4  1480  . 

8.4  1553  . 

28.4 

140fl 

150  1481  . 

6.1  1554  . 

30.7 

140Q 

13  8  1482  . 

4.2  1555  . 

31.9 

1410 

10  8  1483  . 

3.5  1556  . 

32.3 

1411  . 

8.4  1484  . 

3.5  1557  . '.... 

32.3 

1412  . 

6.1  1485  . 

1.5  1558  . . . 

31.9 

1413  . 

4.2  1486  . 

0.0  1559  . 

30.3 

1414  . 

3.5  1487  . 

0.0  1560  . 

28.0 

1415  . 

3.5  1488  . 

0.0  1561  . 

24.2 

1416  . 

1.5  1489  . 

0.0  1562  . 

20.0 

1417 . : . 

0.0  1490  . 

0.0  1563  . 

16.1 

1418  . 

0.0  1491  . 

0.0  1564  . 

11.5 

1419  . 

0.0  1492  . 

0.0  1565  . 

8.1 

14?0 

0.0  1493  . 

0.0  1566  . ; . 

5.0 

14?1 

0.0  1494  . 

0.0  1567  . 

3.5 

14?? 

0.0  1495  . 

0.0  1568  . 

1.9 

14?0 

0.0  1496  . 

0.0  1569  . 

0.0 

14?4 

0.0  1497  . 

0.0  1570  . 

0.0 

14?^ 

0.0  1498  . 

1.2  1571  . 

0.0 

14?R 

0  0  1499  . 

3.5  1572  . 

0.0 

14?7 

0.0  1500  . 

7.7  1573  . 

0.0 

14?R 

0.0  1501  . 

11.1  1574  . 

0.0 

14?Q 

0  0  1 502  . 

13.8  1575  . 

0.0 

1400 

0.0  1503  . 

16.5  1576  . 

0.0 

14.01 

0.0.  1504  . 

18.4  1577  . 

0.0 

140? 

0  0  1 505  . 

20.4  1578  . 

1.5 

1433  . 

0.0  1506  . 

20.7  1579  . 

6.9 

1434  . 

0.0  1507  . 

19.6  1580  . 

12.7 

140R 

0  0  1 508  . 

17.3  1581  . 

16.5 

140R 

0  0  1509  . ; . 

12.3  1582  . 

20.0 

1437  . 

0.0  1510  . 

8.1  1583  . 

23.0 

140R 

00  1511  . 

6.1  1584  . 

25.7 

1400 

0  0  1512  . 

9.6  1585  . 

28.0 

1440 

0  0  1513 . 

12.7  1586  . 

30.7 

1441 

0  0  1514  . 

15.7  1587  . 

32.6 

144? 

0  0  1515 . 

18.0  1588  . 

34.2 

1441 

0  0  1516 . 

20.4  1589  . 

35.3 

1444 

0.0  1517 . 

21.9  1590  . 

36.9 

1445  . 

0.0  1518  . 

23.4  1591  . 

36.9 

1446  . 

0.0  1519 . 

23.8  1592  . 

37.2 

1447  . 

0.0  1520  . 

24.6  1593  . 

37.6 

1448  . 

0.0  1521  . 

25.0  1594  . 

37.6 

1449  . 

0.0  1522  . 

26.1  1595  . 

37.6 

1450  . 

0.0  1523  . 

26.1  1596  . 

37.2 

14R1 

0  0  1 524  . 

26.9  1597  . 

37.2 

14R? 

0  0  1 525  . 

26.9  1598  . 

36.9 

14R.0 

0  0  1 526  . 

26.9  1599  . 

36.5 

14R4 

0  0  1527  . ^.... 

26.5  1600  . 

36.5 

0  0  1 528  . 

25.7  1601  . 

34.9 

1  ?  1R?Q  . 

21.9  1602  . 

33.4 

14R7 

4  2  1530  . 

16.5  1603  . 

31.9 

14Rft 

7  3  1531  . . 

10.0  1604  . 

29.2 

8  8  1 532  . 

4.6  1605  . 

25.0 

1460  . 

10.8  1533  . 

I  1.5  1606  . 

25.0 
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1607  .. 

1608  .. 

1609  .. 

1610  .. 
1611  .. 
1612 

1613  .. 

1614 

1615  . 

1616  . 

1617  . 

1618  . 

1619  . 

1620  . 
1621  . 
1622  . 

1623  . 

1624  . 

1625  . 

1626  . 

1627  . 

1628  . 

1629  . 

1630  . 

1631  . 

1632  . 

1633  . 

1634  . 

1635  . 

1636  . 

1637  . 

1638  . 

1639  . 

1640  . 

1641  . 

1642  . 

1643  . 

1644  , 

1645  , 

1646  . 

1647  . 

1648  , 

1649  , 

1650  , 

1651 

1652 

1653 

1654 

1655 

1656 

1657 

1658 

1659 

1660 
1661 
1662 

1663 

1664 

1665 

1666 

1667 

1668 

1669 

1670 

1671 

1672 

1673 

1674 

1675 

1676 

1677 

1678 

1679 


Time 

(sec.) 


Speed 

(mph) 


Time 

(sec.) 


26.1 

27.6 

29.2 

31.1 

32.3 

34.2 

34.9 

35.7 

36.5 

36.9 

36.9 

37.2 

37.6 

37.2 

37.6 
38.0 

38.4 

39.2 

39.6 

39.9 

40.7 

40.3 
41.1 
41.1 
40.7 

31.9 

23.9 

15.9 
7.9 
2.7 
0.4 
0.4 

2.7 

3.8 
3.8 

1.5 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
1.5 
5.0 

'8.8 

11.5 
14.2 
15.4 
16.1 


1680  .. 
1681  .. 
1682  .. 

1683  .. 

1684  .. 

1685  .. 

1686  .. 

1687  .. 

1688  .. 

1689  .. 

1690  .. 

1691  ., 

1692  .. 

1693  .. 

1694  ., 

1695  ., 

1696  . 

1697  . 

1698  . 

1699  . 

1700  . 

1701  . 

1702  . 

1703  . 

1704  . 

1705  . 

1706  . 

1707  . 

1708  . 

1709  . 

1710  . 

1711  . 

1712  . 

1713  . 

1714  . 

1715  . 

1716  . 

1717  . 

1718  . 

1719  , 

1720  . 

1721  . 

1722  , 
1723, 

1724  , 

1725 

1726 

1727 

1728 

1729 

1730 

1731 

1732 

1733 

1734 
.1735 


Speed 

(mph) 


16.1 

16.9 

16.5 
16.9 
18.0 

19.2 
20.4 

20.4 
21.1 
21.1 

22.3 
23.0 
23.8 

24.2 

24.6 
25.0 

25.7 
25.7 

26.5 

27.6 

28.4 

29.2 

30.3 
31.1 
31.1 

30.7 

31.1 

29.6 

29.2 
29.2 

28.8 
28.0 
23.0 
21.1 

21.5 

20.7 
20.7 

19.6 
16.5 
13.1 

9.6 

7.3 

3.8 

0.8 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 


(d)  EPA  driving  schedule  for  testing  heavy- 
duty  vehicles  above  14,000  pounds  GVWR. 
This  driving  schedule  applies  for  testing 
vehicles  subject  to  evaporative  emission 
standards  under  sul^art  A  of  this  part. 


Appendix  XIII  Through  Appendix 
XVIII  to  Part  86 — [Removed] 

■  188.  Appendix  XIII  through  Appendix 
XVIII  to  part  86  are  removed. 


PART  600— FUEL  ECONOMY  AND 
GREENHOUSE  GAS  EXHAUST 
EMISSIONS  OF  MOTOR  VEHICLES 

■  189.  The  authority  citation  for  part 
600  continues  to  read  as  follows: 

Authority:  49  U.S.C.  32901-32919q,  . 

Puh.  L.  109-58. 

Subpart  A — [Amended] 

■  190.  Section  600.011  is  amended  by 
revising  paragraphs  (b),  (c)(2),  and  (c)(3) 
to  read  as  follows: 

§  600.01 1  Incorporation  by  reference. 

it  it  ie  ie  it 

(b)  American  Society  for  Testing  and 
Materials,  100  Barr  Harbor  Drive,  P.O. 
Box  C700,  West  Conshohocken,  PA 
19428-2959,  (610)  832-9585,  http:// 
www.astm.org/. 

(1)  ASTM  D975-11  Standard 
Specification  for  Diesel  Fuel  Oils, 
approved  March  1,  2011,  IBR  approved 
for  §600.107-08(b). 

(2)  ASTM  D  1298-99  (Reapproved 
2005)  Standard  Practice  for  Density, 
Relative  Density  (Specific  Gravity),  or 
API  Gravity  of  Crude  Petroleum  and 
Liquid  Petroleum  Products  by 
Hydrometer  Method,  approved 
November  1,  2005,  IBR  approved  for 
§§600.113-12(f)  and  (g)  and  600.510- 
12(g). 

(3)  ASTM  D  1945-03  (Reapproved 
2010)  Standard  Test  Method  for 
Analysis  of  Natural  Gas  By  Gas 
Chromatography,  approved  January  1, 
2010,  IBR  approved  for  §  600.113-12(f). 

(4)  ASTM  D  3338/D  3338M-09 
Standard  Test  Method  for  Estimation  of 
Net  Heat  of  Combustion  of  Aviation 
Fuels,  approved  April  15,  2009,  IBR 
approved  for  §  600.113-12(f). 

(5)  ASTM  D  3343-05  (Reapproved 
2010)  Standard  Test  Method  for 
Estimation  of  Hydrogen  Content  of 
Aviation  Fuels,  approved  October  1, 
2010,  IBR  approved  for  §  600.113-12(f). 

(c)  *  *  * 

(2)  SAE  J1634,  Revised  October  2012, 
Battery  Electric  Vehicle  Energy 
Consumption  and  Range  Test 
Procedure,  IBR  approved  for 

§§  600.116-12(a)  and  600.311-12(j)  and 

(k). 

(3)  SAE  J1711,  Recommended  Practice 
for  Measuring  the  Exhaust  Emissions 
and  Fuel  Economy  of  Hybrid-Electric 
Vehicles,  Including  Plug-In  Hybrid 
Vehicles,  June  2010,  IBR  approved  for 
§§600.114-12(c)  and  (f),  600.116-12(b) 
and  (c),  and  600.311-12(d),  (j),  and  (k). 

it  it  it  it  it 
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Subpart  B — [Amended] 

§§  600.1 1 3-08  and  600.1 1 4-08  [Removed] 

■  191.  Remove  §§  600.113-08  and 
600.114-08. 

■  192.  Section  600.116-12  is  amended 
as  follows: 

■  a.  By  revising  the  section  heading. 

■  b.  By  revising  paragraph  (a)(5). 

■  c.  By  redesignating  paragraphs  (b)  and 
(c)  as  paragraphs  (c)  and  (d), 
respectively. 

■  d.  By  adding  a  ne\v  paragraph  (b). 

■  e.  By  revising  the  redesignated 
paragraphs  (c)  introductory  text,  (c)(1) 
introductory  text,  and  (c)(2) 
introductory  text. 

§  600.1 1 6-1 2  Special  procedures  related  to 
electric  vehicles  and  hybrid  electric 
vehicles. 

(a)  *  *  * 

(5)  We  may  approve  alternate 
measurement  procedures  with  respect  to 
electric  vehicles  if  they  are  necessary  or 
appropriate  for  meeting  the  objectives  of 
this  part.  For  example,  we  may  approve 
the  use  of  an  earlier  version  of  SAE 
J1634  for  carryover  vehicles,  or  if  you 
show  that  it  is  equivalent  for  your 
Vehicle. 

***** 

(b)  Determine  performance  values  for 
hybrid  electric  vehicles  that  have  no 
plug-in  capability  as  specified  in 

§§  600.210  and  600.311  using  the 
procedures  for  charge-sustaining 
operation  from  SAE  J1711  (incorporated 
by  reference  iu.§  600.011).  We  may 
approve  alternate  measurement 
procedures  with  respect  to  these 
vehicles  if  that  is  necessary  or 
appropriate  for  meeting  the  objectives  of 
this  part. 

(c)  Determine  performance  values  for 
hybrid  electric  vehicles  that  have  plug¬ 


in  capability  as  specified  in  §§  600.210 
and  600.311  using  the  procedures  of 
SAE  J1711  (incorporated  by  reference  in 
§600.011),  with  the  following 
clarifications  and  modifications: 

(1)  To  determine  fuel  economy  and 
CREE  values  to  demonstrate  compliance 
with  CAFE  and  GHG  standards, 
calculate  composite  values  representing 
combined  operation  during  charge- 
depleting  and  charge-sustaining 
operation  using  the  following  utility 
factors  except  as  specified  in  this 
paragraph  (b): 

***** 

(2)  To  determine  fuel  economy  and 
CO2  emission  values  for  labeling 
purposes,  calculate  composite  values 
representing  combined  operation  during 
charge-depleting  and  charge-sustaining 
operation  using  the  following  utility 
factors  except  as  specified  in  this 
paragraph  (b): 


Subpart  C — [Amended] 

§§600.206-08,  600.207-08,  600.208-08, 

600.209- 08,  and  600.210-08  [Removed] 

■  193.  Remove  §§  600.206-08,  600.207- 
08,  600.208-08,  600.209-08,  and 

600.210- 08. 

Subpart  D — [Amended] 

§§  600.302-08  and  600.31 1  -08  [Removed] 

■  194.  Remove  600.302-08  and 
600.311-08. 

■  195.  Section  600.311-12  is  amended 
by  revising  paragraph  (g)  to  read  as 
follows: 

§600.311-12  Determination  of  vaiues  for 
fuel  economy  labels. 


(g)  Smog  rating.  Establish  a  rating  for 
exhaust  emissions  other  than  CO2  based 
on  the  applicable  emission  standards  for 
the  appropriate  model  year  as  shown  in 
Tables  1  through  3  of  this  section.  For 
Independent  Commercial  Importers  that 
import  vehicles  not  subject  to  Tier  2  or 
Tier  3  emission  standards,  the  vehicle’s 
smog  rating  is  1.  Similarly,  if  a 
manufacturer  certifies  vehicles  to 
emission  standards  that  are  less 
stringent  than  all  the  identified 
standards  for  any  reason,  the  vehicle’s 
smog  rating  is  1.  If  EPA  or  California 
emission  standards  change  in  the  future, 
we  may  revise  the  emission  levels 
corresponding  to  each  rating  for  future 
model  years  as  appropriate  to  reflect  the 
changed  standards;  If  this  occurs,  we 
would  publish  the  revised  ratings  as 
described  in  §  600.302-12(k),  allowing 
sufficient  lead  time  to  make  the 
changes:  we  would  also  expect  to 
initiate  a  rulemaking  to  update  the  smog 
rating  in  the  regulation. 

Table  1  of  §600.311-12— Criteria 
FOR  Establishing  Smog  Rating 
FOR  Model  Year  2025  and  Later 


Rating 

- ' 

'  U.S.  EPA  Tier  3 
j  emission  standard 

i 

California  Air 
Resources 
;  Board  LEV  III 
emission 
i  standard 

1  . 

Bin  160 . 

LEV  160 

2  . 

Bin  125 . 

ULEV125 

4  . 

1  Bin  70 . 

ULEV70 

5  . 

Bin  50 . 

ULEV50 

6  . 

Bin  30 . 

SULEV30 

7  . 

Bin  20 . 

SULEV20 

8  . 

TZEV 

10  . 

Bin  0 . 

ZEV 

Table  2  of  §600.311-12— Criteria  for  Establishing  Smog  Rating  for  Model  Years  2018-2024 


T~ 

U.S.  EPA  Tier  3  emission  standard 

U.S  EPA  Tier  2  emission  standard 

Bin  160  . 

Bin  125  . 

Bin  70  . . . 

Bin  5  through  Bin  8  . j 

Bin  4  . 

Bin  3 . 

Bin  30 . 

Bin  20  . 

Bin  2  . 

Bin  0  . 

Bin  1  . 

California  Air 
Resources 
Board  LEV  III 
emission 
standard 


SULEV20 

TZEV 

ZEV 


Table  3  of  §600.31 1-12— Criteria  for  Establishing  Smog  Rating  Through  Model  Year  2017 


U.S.  ERA  Tier  2  emission  standard 


California  Air  Resources  Board 
LEV  II  emission  standard 


.  ULEV  &  LEV  II  large  trucks. 

Bin  8  .  SULEV  II  large  trucks. 

Bin  7  . i 
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Table  3  of  §600.311-12— Criteria  for  Establishing  Smog  Rating  Through  Model  Year  2017— Continued 


Rating 

U.S.  ERA  Tier  2  emission  standard  I 

California  Air  Resources  Board 
LEV  II  emission  standard 

4  . 

Bin  6  . r . 

LEV  II,  option  1. 

5  . 

Bin  5  . '. . 

LEV  II. 

6  . 

Bin  4  . 

ULEV  II. 

7  . 

Bin  3  . 

8  . . . 

Bin  2  . 

SULEV  II. 

9  . 

PZEV. 

10  . 

Bin  1  . 

ZEV! 

★  ★  *  *  * 

Subpart  F — [Amended] 

§§600.507-08,  600.509-08,  600.510-08,  and 
600.512-08  [Removed] 

■  196.  Remove  §§  600.507-08,  600.509- 
08,  600.510-08,  and  600.512-08. 

Appendix  IV  and  Appendix  V  to  Part 
600 — [Removed  and  Reserved] 

■  197.  Remove  and  reserve  Appendix  IV 
and  Appendix  V  to  Part  600. 

PART  1036— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HEAVY- 
DUTY  HIGHWAY  ENGINES 

■  198.  The  authority  citation  for  part 
1036  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  B — [Amended] 

■  199.  Section  1036.115  is  amended  hy 
adding  paragraph  (b)  to  read  as  follows: 

§1036.115  Other  requirements. 

•k  it  ir  ic  ic 

(b)  You  must  design  and  produce  your 
engines  to  comply  with  evaporative 
emission  standards  as  follows: 

(1)  For  complete  heavy-duty  vehicles 
you  produce,  you  must  certify  the 
vehicles  to  emission  standards  as 
specified  in  40  CFR  1037.103. 

(2)  For  incomplete  heavy-duty 
vehicles,  and  for  engines  used  in 
vehicles  you  do  not  produce,  you  do  not 
need  to  certify  your  engines  to 
evaporative  emission  standards  or 
otherwise  meet  those  standards. 
However,  vehicle  manufacturers 
certifying  their  vehicles  with  your 
engines  may  depend  on  you  to  produce 
your  engines  according  to  their 
specifications.  Also,  your  engines  must 
meet  applicable  exhaust  emission 
standards  in  the  installed  configuration. 

PART  1037— CONTROL  OF  EMISSIONS 
FROM  NEW  HEAVY-DUTY  MOTOR 
VEHICLES 

■  200.  The  authority  citation  for  part 
1037  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  B — [Amended] 

■  201.  Section  1037.101  is  amended  by 
revising  paragraph  {bK4)  and  adding 
paragraph  (c)(3)  to  read  as  follows: 

§  1 037.1 01  Overview  of  emission 
standards  for  heavy-duty  vehicles. 

*  *  *  k  it 

(b)  *  *  * 

(4)  Fuel  evaporative  emissions.  These 
requirements  are  described  in  40  CFR 
part  86  and  §  1037.103. 

(c)  *  *  * 

(3)  For  evaporative  and  refueling 
emissions,  vehicles  are  regulated  based 
on  the  type  of  fuel  they  use.  Vehicles 
fueled  with  volatile  liquid  fuels  or 
gaseous  fuels  are  subject  to  evaporative 
emission  standards.  Vehicles  up  to  a 
certain  size  that  are  fueled  with 
gasoline,  diesel  fuel,  ethanol,  methanol, 
or  LPG  are  subject  to  refueling  emission 
standards.' 

■  202.  A  new  §  1037.103  is  added  to 
read  as  follows: 

§1037.103  Evaporative  emission 
standards. 

(a)  Applicability.  Evaporative 
emission  standards  apply  to  heavy-duty 
vehicles  as  follows: 

(1)  Complete  and  incomplete  heavy- 
duty  vehicles  at  or  below  14,000  pounds 
GVWR  must  meet  evaporative  and 
refueling  emission  standards  as 
specified  in  40  CFR  part  86,  subpart  S, 
instead  of  the  requirements  specified  in 
this  section,  except  that  incomplete 
heavy-duty  vehicles  at  or  below  14,000 
pounds  GVWR  must  meet  evaporative 
emission  standards  as  specified  in  40 
CFR  part  86,  subpart  A  through  model 
year  2017. 

(2)  Heavy-duty  vehicles  above  14,000 
pounds  GVWR  that  run  on  volatile 
liquid  fuel  (such  as  gasoline  or  ethanol) 
or  gaseous  fuel  (such  as  natural  gas  ol 
LPG)  must  meet  evaporative  emission 
standards  as  specified  in  this  section 
starting  in  model  year  2018. 

(b)  Emission  standards.  The 
evaporative  emission  standards 
specified  in  40  CFR  86.1813  apply  for 
vehicles  subject  to  standards  under  this 
section  based  on  emission 


measurements  using  the  procedures 
specified  in  §  1037.530.  These  standards 
phase  in  over  model  years  2018  through 
2022.  Count  vehicles  subject  to 
standards  under  this  section  the  same  as 
heavy-duty  vehicles  at  or  below  14,000 
pounds  GVWR  to  comply  with  the 
phase-in  requirements  specified  in  40 
CFR  86.1813.  These  vehicles  may 
generate  and  use  emission  credits  as 
described  in  40  CFR  part  86,  subpart  S, 
but  only  for  vehicles  that  are  tested  for 
certification  (instead  of  relying  on  the 
provisions  of  paragraph  (c)  of  this 
section). 

(c)  Compliance  demonstration.  You 
may  provide  a  statement  in  the 
application  for  certification  that 
vehicles  comply  with  evaporative  and 
refueling  emission  standards  instead  of 
submitting  test  data  if  you  include  an 
engineering  analysis  describing  how 
vehicles  include  design  parameters, 
equipment,  operating  controls,  or  other 
elements  of  desigh  that  adequately 
demonstrate  that  vehicles  comply  with 
the  standards.  We  would  expect 
emission  control  components  and 
systems  to  exhibit  a  comparable  degree 
of  control  relative  to  vehicles  that 

,  comply  based  on  testing.  For  example, 
vehicles  that  comply  under  this 
paragraph  (c)  should  rely  on  comparable 
material  specifications  to  limit  fuel 
permeation,  and  components  should  be 
sized  and  calibrated  to  correspond  with 
the  appropriate  fuel  capacities,  fuel  flow 
rates,  purge  strategies,  and  other  vehicle 
operating  characteristics.  You  may 
alternatively  show  that  design 
parameters  are  comparable  to  those  for 
vehicles  at  or  below  14,000  pounds 
GVWR  certified  under  40  CFR  part  86, 
subpart  S. 

(d)  Incomplete  vehicles.  If  you  sell 
incomplete  vehicles,  you  must  identify 
the  maximum  fuel  tank  capacity  for 
which  you  designed  the  vehicle’s 
evaporative  emission  control  system. 

(e)  Useful  life.  Your  vehicles  must 
meet  the  evaporative  emission  standards 
of  this  section  throughout  their  useful 
life,  expressed  in  service  miles  or 
calendar  years,  whichever  comes  first. 
The  useful  life  values  for  the  standards 
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of  this  section  are  those  that  apply  for 
criteria  pollutants  under  40  CFR  part  86. 

(f)  Auxiliary  engines  and  separate  fuel 
systems.  The  provisions  of  this 
paragraph  (g)  apply  for  vehicles  with 
auxiliary  engines.  This  includes  any 
engines  installed  in  the  final- vehicle 
configuration  that  contribute  no  motive 
power  through  the  vehicle’s 
transmission. 

(1)  Auxiliary  engines  and  associated 
fuel-system  components  must  be 
installed  when  testing  complete 
vehicles.  If  the  auxiliary  engine  draws 
fuel  from  a  separate  fuel  tank,  you  must 
fill  the  extra  fuel  tank  before  the  start  of 
diurnal  testing  as  described  for  the 
vehicle’s  main  fuel  tank.  Use  good 
engineering  judgment  to  ensure  that  any 
nonmetal  portions  of  the  fuel  system 
related  to  the  auxiliary  engine  have 
reached  stabilized  levels  of  permeation 
emissions.  The  auxiliary  engine  must 
not  operate  during  the  running  loss  test 
or  any  other  portion  of  testing  under 
this  section. 

(2)  For  testing  with  incomplete 
vehicles,  you  may  omit  installation  of 
auxiliary  engines  and  associated  fuel- 
system  components  as  long  as  those 
components  installed  in  the  final 
configuration  are  certified  to  meet  the 
applicable  emission  standards  for  Small 
SI  equipment  described  in  40  CFR 
1054.112  or  for  Large  SI  engines  in  40 
CFR  1048.105.  For  any  fuel-system 
components  that  you  do  not  install, 
your  installation  instructions  must 
describe  this  certification  requirement. 

■  203.  Section  1037.104  is  amended  by 
adding  paragraph  (h)(2)  to  read  as 
follows: 

§  1 037.1 04  Exhaust  emission  standards 
for  CO2,  CH4,  and  N^O  for  heavy-duty 
vehicles  at  or  below  14,000  pounds  GVWR. 

***** 

(h)  *  *  * 

(2)  The  evaporative  and  refueling 
emission  standards  in  §  1037.103. 
***** 

Subpart  C — [Amended] 

■  204.  Section  1037.230  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§1037.230  Vehicle  families,  sub-families, 
and  configurations. 
****** 

(e)  Divide  your  vehicles  that  are 
subject  to  evaporative  emission 
standards  into  groups  of  vehicles  with 
similar  physical  features  expected  to 
affect  evaporative  emissions.  Group 
vehicles  in  the  same  evaporative 
emission  family  if  they  are  the  same  in 
all  the  following  aspects,  unless  we 
approve  a  better  way  of  grouping 


vehicles  into  families  that  have  similar 
emission  control  characteristics: 

(1)  Method  of  vapor  storage,  including 
the  number  of  vapor  storage  devices,  the 
working  material,  and  the  total  working 
capacity  of  vapor  storage  (as  determined 
under  40  CFR  86.132-96(h)(l)(iv)).  You 
may  consider  the  working  capacity  to  be 
the  same  if  the  values  differ  by  20  grams 
or  less. 

(2)  Method  of  purging  stored  vapors. 

(3)  Material  for  liquid  and  vapor  fuel 
lines. 

***** 

■  205.  A  new  §  1037.243  is  added  to 
subpart  C  to  read  as  follows: 

§  1037.243  Demonstrating  compliance  with 
evaporative  emission  standards. 

(a)  For  purposes  of  certification,  your 
vehicle  family  is  considered  in 
compliance  with  the  evaporative 
emission  standards  in  subpart  B  of  this 
part  if  you  prepare  an  engineering 
analysis  showing  that  your  vehicles  in 
the  family  will  comply  with  applicable 
standards  throughout  the  useful  life, 
and  there  are  no  test  results  from  an 
emission-data  vehicle  representing  the 
family  that  exceed  an  emission 
standard. 

(b)  Your  evaporative  emission  family 
is  deemed  not  to  comply  if  your 
engineering  analysis  is  not  adequate  to 
show  that  all  the  vehicles  in  the  family 
will  comply  with  applicable  emission 
standards  throughout  the  useful  life,  or 
if  a  test  result  from  an  emission-data 
vehicle  representing  the  family  exceeds 
an  emission  standard. 

(c)  To  compare  emission  levels  with 
emission  standards,  apply  deterioration 
factors  to  the  measured  emission  levels. 
Establish  an  additive  deterioration 
factor  based  on  an  engineering  analysis 
that  takes  into  account  the  expected 
aging  from  in-use  vehicles. 

(d)  Apply  the  deterioration  factor  to 
the  official  emission  result,  as  described 
in  paragraph  (c)  of  this  section,  then 
round  the  adjusted  figure  to  the  same 
number  of  decimal  places  as  the 
emission  standard.  Compare  the 
rounded  emission  levels  to  the  emission 
standard  for  each  emission-data  vehicle. 

(e)  Your  analysis  to  demonstrate 
compliance  with  emission  standards 
must  take  into  account  your  design 
strategy  for  vehicles  that  require  testing. 
Specifically,  vehicles  above  14,000 
pounds  GVWR  are  presumed  to  need 
the  same  technologies  that  are  required 
for  heavy-duty  vehicles  at  or  below 
14,000  pounds  GVWR.  Similarly,  your 
analysis  to  establish  a  dqterioration 
factor  must  take  into  account  your 
testing  to  establish  deterioration  factors 
for  smaller  vehicles. 


Subpart  F — [Amended] 

■  206.  Section  1037.501  is  amended  by 
adding  paragraph  (a)  to  read  as  follows: 

§  1 037.501  General  testing  and  modeling 
provisions. 

***** 

(a)  Use  the  equipment  and  procedures 
specified  in  §  1037.530  to  determine 
whether  vehicles  meet  the  diurnal, 
running  loss,  and  hot  soak  emission 
standards  specified  in  §  1037.103. 
***** 

■  207.  A  new  §  1037.530  is  added  to 
subpart  F  to  read  as  follows: 

§  1 037.530  Evaporative  emission  test 
procedures. 

Apply  the  provisions  of  40  CFR  part 
86,  subpart  B,  to  demonstrate 
compliance  with  the  diurnal,  running 
loss,  and  hot  soak  emission  standards  as 
specified  in  §  1037.103,  with  the 
following  exceptions: 

(a)  Use  drive  cycles  for  heavy-duty 
vehicles  as  follows: 

(1)  The  Heavy-Duty  Urban 
Dynamometer  Driving  Schedule  (HD- 
UDDS)  is  specified  in  40  CFR  part  86, 
Appendix  I,  paragraph  (d).  It  represents 
about  5.6  miles  of  driving  for  a  heavy- 
duty  vehicle  in  an  urban  area. 

(2)  For  the  preconditioning  drive, 
operate  the  vehicle  over  one  HD-UDDS 
instead  of  the  drive  specified  in  40  CFR 
86.132. 

(3)  For  the  dynamometer  run 
preceding  the  diurnal  emission  test, 
operate  the  vehicle  over  one  HD-UDDS 
instead  of  the  FTP  driving  schedule. 

(4)  For  performing  the  running  loss 
test  and  developing  fuel  tank 
temperature  profiles,  operate  the  vehicle 
over  three  consecutive  HD-UDDS 
cycles,  each  separated  by  two  minutes  if 
idle  operation,  instead  of  the  driving 
specified  in  40  CFR  86.134. 

(b)  The  vehicle  may  be  driven  onto 
the  dynamometer,  as  long  as  the  vehicle 
is  driven  at  minimum  throttle  and  the 
total  time  of  engine  operation  in  the 
soak  period  before  the  diurnal  emission 
test  does  not  exceed  3  minutes. 

(c)  Testing  under  this  subpart  does 
not  require  measurement  of  exhaust 
emissions.  Disregard  references  in  40 
CFR  part  86,  subpart  B,  to  procedures, 
equipment  specifications,  and 
recordkeeping  related  to  measuring 
exhaust  emissions.  All  references  to  the 
exhaust  test  under  40  CFR  part  86,  • 
subpart  B,  are  considered  the 
“dynamometer  run’’  as  part  of  the 
evaporative  testing  sequence  under  this 
subpart. 
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PART  1065— ENGINE-TESTING 
PROCEDURES 

■  208.  The  authority  citation  for  part 
1065  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — [Amended] 

■  209.  Section  1065.1  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§1065.1  Applicability. 
***** 

(h)  This  part  describes  procedures  and 
specifications  for  measuring  an  engine’s 
exhaust  emissions.  While  the 
measurements  are  geared  toward 
engine-based  measurements  (in  units  of 
g/kW-hr),  many  of  these  provisions 
apply  equally  to  vehicle-based 
measurements  (in  units  of  g/mile  or  g/ 
kilometer).  40  CFR  part  1066  describes 
the  analogous  procedures  for  vehicle- 
based  emission  measurements,  and  in 
many  cases  states  that  specific 
provisions  of  this  part  1065  also  apply 
for  those  vehicle-based  measurements. 
Where  material  from  this  part  1065 
applies  for  vehicle-based  measurements 
under  40  CFR  part  1066,  it  is  sometimes 
necessary  to  include  parenthetical 
statements  in  this  part  1065  to  properly 
cite  secondary  references  that  are 
different  for  vehicle-based  testing.  See 
40  CFR  part  1066  and  the  standard¬ 
setting  part  for  additional  information. 

■  210.  Section  1065.15  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1 065.1 5  Overview  of  procedures  for 
laboratory  and  field  testing. 

***** 

(a)  In  the  standard-setting  part,  we  set 
brake-specific  emission  standards  in  g/ 
(kW-hr)  (or  g/(hp-hr)),  for  the  following 
constituents: 

(1)  Total  oxides  of  nitrogen,  NOx. 

(2)  Hydrocarbons  (HC),  which  may  be 
expressed  in  the  following  ways: 

(i)  Total  hydrocarbons,  THC. 

(ii)  Nonmethane  hydrocarbons, 
NMHC,  which  results  from  subtracting 
methane  (CH4)  from  THC. 

(iii)  Total  hydrocarbon-equivalent, 
THCE,  which  results  from  adjusting 
THC  mathematically  to  be  equivalent  on 
a  carbon-mass  basis. 

(iv)  Nonmethane  hydrocarbon- 
equivalent,  NMHCE,  which  results  from 
adjusting  NMHC  mathematically  to  be 
equivalent  on  a  carbon-mass  basis. 

(3)  Particulate  mass,  PM. 

(4)  Carbon  monoxide,  CO. 

(5)  Carbon  dioxide,  CO2. 

(6)  Methane,  CH4. 

(7)  Nitrous  oxide,  N2O. 

(b)  Note  that  some.engines  are  not 
subject  to  standards  for  all  the  emission 


constituents  identified  in  paragraph  (a) 
of  this  section.  Note  also  that  the 
standard-setting  part  may  include 
standards  for  pollutants  not  listed  in 
paragraph  (a)  of  this  section. 
***** 

■  211.  Section  1065.20  is  amended  by 
italicizing  the  heading  for  paragraph  (g) 
and  revising  paragraphs  (a),  (b),  and  (c) 
to  read  as  follows: 

§  1065.20  Units  of  measure  and  overview 
of  calculations. 

(a)  System  of  units.  The  procedures  in 
this  part  generally  follow  the 
International  System  of  Units  (SI),  as 
detailed  in  NIST  Special  Publication 
811,  which  we  incorporate  by  reference 
in  §  1065.1010.  The  following 
exceptions  apply: 

(1)  We  designate  angular  speed,  /„,  of 
an  engine’s  crankshaft  in  revolutions 
per  minute  (r/min),  rather  than  the  SI 
unit  of  radians  per  second  (rad/s).  This 
is  based  on  the  commonplace  use  of  r/ 
min  in  many  engine  dynamometer 
laboratories. 

(2)  We  designate  brake-specific 
emissions  in  grams  per  kilowatt-hour  (g/ 
(kW-hr)),  rather  than  the  SI  unit  of 
grams  per  megajoule  (g/MJ).  In  addition, 
we  use  the  symbol  hr  to  identify  hour, 
rather  than  the  SI  convention  of  using 
h.  This  is  based  on  the  fact  that  engines 
are  generally  subject  to  emission 
standards  expressed  in  g/kW-hr.  If  we 
specify  engine  standards  in  grams  per 
horsepower-hour  (g/(hp-hr))  in  the 
standard-setting  part,  convert  units  as 
specified  in  paragraph  (d)  of  this 
section. 

(3)  We  designate  temperatures  in 
units  of  degrees  Celsius  (°C)  unless  a 
calculation  requires  an  absolute 
temperature.  In  that  case,  we  designate 
temperatures  in  units  of  Kelvin  (K).  For 
conversion  purposes  throughout  this 
part,  0  °C  equals  273.15  K.  Always  use 
absolute  temperature  values  for 
multiplying  or  dividing  by  temperature. 

(b)  Concentrations.  This  part  does  not 
rely  on  amounts  expressed  in  parts  per 

■  million.  Rather,  we  express  such 
amounts  in  the  following  SI  units: 

(1)  For  ideal  gases,  pmol/mol, 
formerly  ppm  (volume). 

(2)  For  all  substances,  cm^/m^, 
formerly  ppm  (volume). 

(3)  For  all  substances,  mg/kg,  formerly 
ppm  (mass). 

(c)  Absolute  pressure.  Measure 
absolute  pressure  directly  or  calculate  it 
as  the  sum  of  atmospheric  pressure  plus 
a  differential  pressure  that  is  referenced 
to  atmospheric  pressure.  Always  use 
absolute  pressure  values  for  multiplying 
or  dividing  by  pressure. 
***** 


■  212.  Section  1065.25  is  revised  to  read 
as  follows: 

§  1 065.25  Recordkeeping. 

The  procedures  in  this  part  include 
various  requirements  to  record  data  or 
other  information.  Refer  to  the  standard¬ 
setting  part  and  §  1065.695  regarding 
recordkeeping  requirements.  You  must 
promptly  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 

We  may  review  them  at  any  time. 

Subpart  B — [Amended] 

■  213.  Section  1065.130  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1065.130  Engine  exhaust. 

(a)  General.  Use  the  exhaust  system 
installed  with  the  engine  or  one  that 
represents  a  typical  in-use 
configuration.  This  includes  any 
applicable  aftertreatment  devices.  We 
refer  to  exhaust  piping  as  an  exhaust 
stack;  this  is  equivalent  to  a  tailpipe  for 
vehicle  configurations. 
***** 

■  214.  Section  1065.140  is  revised  to 
read  as  follows: 

§1065.140  Dilution  for  gaseous  and  PM 
constituents. 

(a)  General.  You  may  dilute  exhaust 
with  ambient  air,  purified  air,  or 
nitrogen.  References  in  this  part  to 
“dilution  air”  may  include  any  of  these. 
For  gaseous  emission  measurement,  the 
dilution  air  must  be  at  least  15  °C.  Note 
that  the  composition  of  the  dilution  air 
affects  some  gaseous  emission 
measurement  instruments’  response  to 
emissions.  We  recommend  diluting 
exhaust  at  a  location  as  close  as  possible 
to  the  location  where  ambient  air 
dilution  would  occur  in  use.  Dilution 
may  occur  in  a  single  stage  or  in 
multiple  stages.  For  dilution  in  multiple 
stages,  the  first  stage  is  considered 
primary  dilution  and  later  stages  are 
considered  secondary  dilution. 

(b)  Dilution-air  conditions  and 
background  concentrations.  Before 
dilution  air  is  mixed  with  exhaust,  you 
may  precondition  it  by  increasing  or 
decreasing  its  temperature  or  humidity. 
You  may  also  remove  constituents  to 
reduce  their  background  concentrations. 
The  following  provisions  apply  to 
removing  constituents  or  accounting  for’ 
background  concentrations: 

(1)  You  may  measure  constituent 
concentrations  in  the  dilution  air  and 
compensate  for  background  effects  on 
test  results.  See  §  1065.650  for 
calculations  that  compensate  for 
background  concentrations  (40  CFR 
1066.620  for  vehicle  testing). 

(2)  Measure  these  background 
concentrations  the  same  way  you 
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measure  diluted  exhaust  constituents,  or 
measure  them  in  a  way  that  does  not 
affect  your  ability  to  demonstrate 
compliance  with  the  applicable 
standards.  For  example,  you  may  use 
the  following  simplifications  for 
background  sampling:  ♦ 

(i)  You  may  disregard  any 
proportional  sampling  requirements. 

(ii)  You  may  use  uimeated  gaseous 
sampling  systems. 

(iii)  You  may  use  unheated  PM 
sampling  systems. 

(iv)  You  may  use  continuous 
sampling  if  you  use  batch  sampling  for 
diluted  emissions. 

(v)  You  may  use  batch  sampling  if  you 
use  continuous  sampling  for  diluted 
emissions. 

(3)  For  removing  background  PM,  we 
recommend  that  you  filter  all  dilution 
air,  including  primary  full-flow  dilution 
air,  with  high-efficiency  particulate  air 
(HEPA)  filters  that  have  an  initial 
minimum  collection  efficiency 
specification  of  99.97%  (see  §  1065.1001 
for  procedures  related  to  HEPA- 
filtration  efficiencies).  Ensure  that 
HEPA  filters  are  installed  properly  so 
that  background  PM  does  not  leak  past 
the  HEPA  filters.  If  you  choose  to 
correct  for  background  PM  without 
using  HEPA  filtration,  demonstrate  that 
the  background  PM  in  the  dilution  air 
contributes  less  than  50%  to  the  net  PM 
collected  on  the  sample  filter.  You  may 
correct  net  PM  without  restriction  if  you 
use  HEPA  filtration. 

(c)  Full-flow  dilution;  constant- 
volume  sampling  (CVS).  You  may  dilute 
the  full  flow  of  raw  exhaust  in  a  dilution 
tunnel  that  maintains  a  nominally 
constant  volume  flow  rate,  molar  flow 
rate  or  mass  flow  rate  of  diluted 
exhaust,  as  follows: 

(1)  Construction.  Use  a  tunnel  with 
inside  surfaces  of  300  series  stainless 
steel.  Electrically  ground  the  entire 
dilution  tunnel.  We  recommend  a  thin- 
walled  and  insulated  dilution  tunnel  to 
minimize  temperature  differences 
between  the  wall  and  the  exhaust  gases. 
You  may  not  use  any  flexible  tubing  in 
the  dilution  tunnel  upstream  of  the  PM 
sample  probe.  You  may  use 
nonconductive  flexible  tubing 
downstream  of  the  PM  sample  probe 
and  upstream  of  the  CVS  flow  meter; 
use  good  engineering  judgment  to  select 
a  tubing  material  that  is  not  prone  to 
leaks,  and  configure  the  tubing  to  ensure 
smooth  flow  at  the  CVS  flow  meter. 

(2)  Pressure  control.  Maintain  static 
pressure  at  the  location  where  raw 
exhaust  is  introduced  into  the  tunnel 
within  ±1.2  kPa  of  atmospheric 
pressure.  You  may  use  a  booster  blower 
to  control  this  pressure.  If  you  test  using 
more  careful  pressure  control  and  you 


show  by  engineering  analysis  or  by  test 
data  that  you  require  this  level  of 
control  to  demonstrate  compliance  at 
the  applicable  standards,  we  will 
maintain  the  same  level  of  static 
pressure  control  when  we  test. 

(3)  Mixing.  Introduce  raw  exhaust  into 
the  tunnel  by  directing  it  downstream 
along  the  centerline  of  the  tunnel.  If  you 
dilute  directly  from  the  exhaust  stack, 
the  end  of  the  exhaust  stack  is 
considered  to  be  the  start  of  the  dilution 
tunnel.  You  may  introduce  a  fraction  of 
dilution  air  radially  from  the  tunnel’s 
inner  surface  to  minimize  exhaust 
interaction  with  the  tunnel  walls.  You 
may  configure  the  system  with 
turbulence  generators  such  as  orifice 
plates  or  fins  to  achieve  good  mixing. 

We  recommend  a  minimum  Reynolds 
number.  Re#,  of  4000  for  the  diluted 
exhaust  stream,  where  Re#  is  based  on 
the  inside  diameter  of  the  dilution 
tunnel.  Re#  is  defined  in  §  1065.640. 

(4)  Flow  measurement 
preconditioning.  You  may  condition  the 
diluted  exhaust  before  measuring  its 
flow  rate,  as  long  as  this  conditioning 
takes  place  downstream  of  any  heated 
HC  or  PM  sample  probes,  as  follows: 

(i)  You  may  use  flow  straighteners, 
pulsation  dampeners,  or  both  of  these. 

(ii)  You  may  use  a  filter. 

(iii)  You  may  use  a  heat  exchanger  to 
control  the  temperature  upstream  of  any 
flow  meter,  but  you  must  take  steps  to 
prevent  aqueous  condensation  as 
described  in  paragraph  (c)(6)  of  this 
section. 

(5)  Flow  measurement.  Section 
1065.240  describes  measurement 
instruments  for  diluted  exhaust  flow. 

(6)  Aqueous  condensation.  This 
paragraph  (c)(6)  describes  how  you  must 
address  aqueous  condensation  in  the 
CVS.  As  described  below,  you  may  meet 
these  requirements  by  preventing  or 
limiting  aqueous  condensation  in  the 
CVS  from  the  exhaust  inlet  to  the  last 
emission  sample  probe.  See  that 
paragraph  for  provisions  related  to  the 
CVS  between  the  last  emission  sample 
probe  and  the  CVS  flow  meter.  You  may 
heat  and/or  insulate  the  dilution  tunnel 
walls,  as  well  as  the  bulk  stream  tubing 
downstream  of  the  tunnel  to  prevent  or 
limit  aqueous  condensation.  Where  we 
allow  aqueous  condensation  to  occur, 
use  good  engineering  judgment  to 
ensure  that  the  condensation  does  not 
affect  your  ability  to  demonstrate  that 
your  engines  comply  with  the 
applicable  standards  (see  §  1065.10(a)). 

(i)  Preventing  aqueous  condensation. 
To  prevent  condensation,  you  must 
keep  the  temperature  of  internal 
surfaces,  excluding  any  sample  probes, 
above  the  dew  point  of  the  dilute 
exhaust  passing  through  the  CVS 


tunnel.  Use  good  engineering  judgment 
to  monitor  temperatures  in  the  CVS.  For 
the  purposes  of  this  paragraph  (c)(6), 
assume  that  aqueous  condensation  is 
pure  water  condensate  only,  even 
though  the  definition  of  “aqueous 
condensation”  in  §1065.1001  includes 
condensation  of  any  constituents  that 
contain  water.  No  specific  verification 
check  is  required  under  this  paragraph 
(c)(6)(i),  but  we  may  ask  you  to  show 
how  you  comply  with  this  requirement. 
You  may  use  engineering  analysis,  CVS 
tunnel  design,  alarm  systems, 
measurements  of  wall  temperatures,  and 
calculation  of  water  dew  point  to 
demonstrate  compliance  with  this 
requirement.  For  optional  CVS  heat 
exchangers,  you  may  use  the  lowest 
water  temperature  at  the  inlet(s)  and 
outlet(s)  to  determine  the  minimum 
internal  surface  temperature. 

(ii)  Limiting  aqueous  condensation. 
This  paragraph  (c)(6)(ii)  specifies  limits 
of  allowable  condensation  and  requires 
you  to  verify  that  the  amount  of 
condensation  that  occurs  during  each 
test  interval  does  not  exceed  the 
specified  limits. 

(A)  Use  chemical  balance  equations  in 
§  1065.655  to  calculate  the  mole  fraction 
of  water  in  the  dilute  exhaust 
continuously  during  testing. 
Alternatively,  you  may  continuously 
measure  the  mole  fraction  of  water  in 
the  dilute  exhaust  prior  to  any 
condensation  during  testing.  Use  good 
engineering  judgment  to  select,  calibrate 
and  verify  water  analyzers/detectors. 

The  linearity  verification  requirements 
of  §  1065.307  do  not  apply  to  water 
analyzers/detectors  used  to  correct  for 
the  water  content  in  exhaust  samples. 

(B)  Use  good  engineering  judgment  to 
select  and  monitor  locations  on  the  CVS 
tunnel  walls  prior  to  the  last  emission 
sample  probe.  If  you  are  also  verifying 
limited  condensation  from  the  last 
emission  sample  probe  to  the  CVS  flow 
meter,  use  good  engineering  judgment  to 
select  and  monitor  locations  on  the  CVS 
tunnel  walls,  optional  CVS  heat 
exchanger,  and  CVS  flow  meter.  For 
optional  CVS  heat  exchangers,  you  may 
use  the  lowest  water  temperature  at  the 
inlet(s)  and  outlet(s)  to  determine  the 
minimum  internal  surface  temperature. 
Identify  the  minimum  surface 
temperature  on  a  continuous  basis. 

(C)  Identify  the  maximum  potential 
mole  fraction  of  dilute  exhaust  lost  on 

a  continuous  basis  during  the  entire  test 
interval.  This  value  must  be  less  than  or 
equal  to  0.02.  Calculate  on  a  continuous 
basis  the  mole  fraction  of  water  that 
would  be  in  equilibrium  with  liquid 
water  at  the  measured  minimum  surface 
temperature.  Subtract  this  mole  fraction 
from  the  mole  fraction  of  water  that 
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would  be  in  the  exhaust  without 
condensation  (either  measured  or  from 
the  chemical  balance),  and  set  any 
negative  values  to  zero.  This  difference 
is  the  potential  mole  fraction  of  the 
dilute  exhaust  that  would  be  lost  due  to 
water  condensation  on  a  continuous 
basis. 

(D)  Integrate  the  product  of  the  molar 
flow  rate  of  the  dilute  exhaust  and  the 
potential  mole  fraction  of  dilute  exhaust 
lost,  and  divide  by  the  totalized  dilute 
exhaust  molar  flow  over  the  test 
interval.  This  is  the  potential  mole 
fraction  of  the  dilute  exhaust  that  would 
be  lost  due  to  water  condensation  over 
the  entire  test  interval.  Note  that  this 
assumes  no  re-evaporation.  This  value 
must  be  less  than  or  equal  to  0.005. 

(7)  Fiowcon7pensafron.  Maintain 
nominally  constant  molar,  volumetric  or 
mass  flow  of  diluted  exhaust.  You  may 
maintain  nominally  constant  flow  by 
either  maintaining  the  temperature  and 
pressure  at  the  flow  meter  or  by  directly 
controlling  the  flow  of  diluted  exhaust. 
You  may  also  directly  control  the  flow 
of  proportional  samplers  to  maintain 
proportional  sampling.  For  an 
individual  test,  verify  proportional 
sampling  as  described  in  §  1065.545. 

(d)  Partial-flow  dilution  (PFD).  You 
may  dilute  a  partial  flow  of  raw  or 
previously  diluted  exhaust  before 
measuring  emissions.  Section  1065.240 
describes  PFD-related  flow 
measurement  instruments.  PFD  may 
consist  of  constant  or  varying  dilution 
ratios  as  described  in  paragraphs  (d)(2) 
and  (3)  of  this  section.  An  example  of 
a  constant  dilution  ratio  PFD  is  a 
“secondary  dilution  PM”  measurement 
system. 

(1)  Applicability,  (i)  You  may  use  PFD 
to  extract  a  proportional  raw  exhaust 
sample  for  any  batch  or  continuous  PM 
emission  sampling  over  any  transient 
duty  cycle,  any  steady-state  duty  cycle, 
or  any  ramped-modal  cycle. 

(ii)  You  may  use  PFD  to  extract  a 
proportional  raw  exhaust  sample  for  any 
batch  or  continuous  gaseous  emission 
sampling  over  any  transient  duty  cycle, 
any  steady-state  duty  cycle,  or  any 
ramped-modal  cycle. 

(iii)  You  may  use  PFD  to  extract  a 
■proportional  raw  exhaust  sample  for  any 
batch  or  continuous  field-testing. 

(iv)  You  may  use  PFD  to  extract  a 
proportional  diluted  exhaust  sample 
from  a  CVS  for  any  batch  or  continuous 
emission  sampling. 

(v)  You  may  use  PFD  to  extract  a 
constant  raw  or  diluted  exhaust  sample 
for  any  continuous  emission  sampling. 

(vi)  You  may  use  PFD.to  extract  a 
constant  raw  or  diluted  exhaust  sample 
for  any  steady-state  emission  sampling. 


(2)  Constant  dilution-ratio  PFD.  Do 
one  of  the  following  for  constant 
dilution-ratio  PFD: 

(i)  Dilute  an  already  proportional 
flow.  For  example,  you  may  do  this  as 

a  way  of  performing  secondary  dilution 
from  a  CVS  tunnel  to  achieve  overall 
dilution  ratio  for  PM  sampling. 

(ii)  Continuously  measure  constituent 
concentrations.  For  example,  you  might 
dilute  to  precondition  a  sample  of  raw 
exhaust  to  control  its  temperature, 
humidity,  or  constituent  concentrations 
upstream  of  continuous  analyzers.  In 
this  case,  you  must  take  into  account  the 
dilution  ratio  before  multiplying  the 
continuous  concentration  by  the 
sampled  exhaust  flow  rate. 

(iii)  Extract  a  proportional  sample 
from  a  separate  constant  dilution  ratio 
PFD  system.  For  example,  you  might 
use  a  variable-flow  pump  to 
proportionally  fill  a  gaseous  storage 
medium  such  as  a  bag  from  a  PFD 
system.  In  this  case,  the  proportional 
sampling  must  meet  the  same 
specifications  as  varying  dilution  ratio 
PFD  in  paragraph  (d)(3)  of  this  section. 

(iv)  For  each  mode  of  a  discrete-mode 
test  (such  as  a  locomotive  notch  setting 
or  a  specific  setting  for  speed  and 
torque),  use  a  constant  dilution  ratio  for 
any  PM  sampling.  You  must  change  the 
overall  PM  sampling  system  dilution 
ratio  between  modes  so  that  the  dilution 
ratio  on  the  mode  with  the  highest 
exhaust  flow  rate  meets  §  1065.140(e)(2) 
and  the  dilution  ratios  on  all  other 
modes  is  higher  than  this  (minimum) 
dilution  ratio  by  the  ratio  of  the 
maximum  exhaust  flow  rate  to  the 
exhaust  flow  rate  of  the  corresponding 
other  mode.  This  is  the  same  dilution 
ratio  requirement  for  RMC  or  field 
transient  testing.  You  must  account  for 
this  change  in  dilution  ratio  in  your 
emission  calculations. 

(3)  Varying  dilution-ratio  PFD.  All  the 
following  provisions  apply  for  varying 
dilution-ratio  PFD: 

(i)  Use  a  control  system  with  sensors 
and  actuators  that  can  maintain 
proportional  sampling  over  intervals  as 
short  as  200  ms  (i.e.,  5  Hz  control). 

(ii)  For  control  input,  you  may  use 
any  sensor  output  from  one  or  more 
measurements;  for  example,  intake-air 
flow,  fuel  flow,  exhaust  flow,  en^ne 
speed,  and  intake  manifold  temperature 
and  pressure. 

(iii)  Account  for  any  emission  transit 
time  in  the  PFD  system,  as  necessary. 

(iv)  You  may  use  preprogrammed  data 
if  they  have  been  determined  for  the 
specific  test  site,  duty  cycle,  and  test 
engine  from  which  you  dilute 
emissions. 

(v)  We  recommend  that  you  run 
practice  cycles  to  meet  the  verification 


criteria  in  §  1065.545.  Note  that  you 
must  verify  every  emission  test  by 
meeting  the  verification  criteria  with  the 
data  from  that  specific  test.  Data  from 
previously  verified  practice  cycles  or 
other  tests  may  not  be  used  to  verify  a 
different  emission  test. 

(vi)  You  may  not  use  a  PFD  system 
that  requires  preparatory  tuning  or 
calibration  with  a  CVS  or  with  the 
emission  results  from  a  CVS.  Rather, 
you  must  be  able  to  independently 
calibrate  the  PFD. 

(e)  Dilution  air  temperature,  dilution 
ratio,  residence  time,  and  temperature 
control  of  PM  samples.  Dilute  PM 
samples  at  least  once  upstream  of 
transfer  lines.  You  may  dilute  PM 
samples  upstream  of  a  transfer  line 
using  full-flow  dilution,  or  partial-flow 
dilution  immediately  downstream  of  a 
PM  probe.  In  the  case  of  partial-flow 
dilution,  you  may  have  up  to  26  cm  of 
insulated  length  between  the  end  of  the 
probe  and  the  dilution  stage,  but  we 
recommend  that  the  length  be  as  short 
as  practical.  The  intent  of  these 
specifications  is  to  minimize  heat 
transfer  to  or  from  the  emission  sample 
before  the  final  stage  of  dilution,  other 
than  the  heat  you  may  need  to  add  to 
prevent  aqueous  condensation.  This  is 
accomplished  by  initially  cooling  the 
sample  througbi  dilution.  Configure 
dilution  systems  as  follows: 

(1)  Set  the  dilution  air  temperature  to 
(25  ±5)  °C.  Use  good  engineering 
judgment  to  select  a  location  to  measure 
this  temperature  that  is  as  close  as 
practical  upstream  of  the  point  where 
dilution  air  mixes  with  raw  exhaust. 

(2)  For  any  PM  dilution  system  (i.e., 
CVS  or  PFD),  add  dilution  air  to  the  raw 
exhaust  such  that  the  minimum  overall 
ratio  of  diluted  exhaust  to  raw  exhaust 
is  within  the  range  of  (5:1  to  7:1)  and  is 
at  least  2:1  for  any  primary  dilution 
stage.  Base  this  minimum  value  on  the 
maximum  engine  exhaust  flow  rate  for 
a  given  test  interval.  Either  measure  the 
maximum  exhaust  flow  during  a 
practice  run  of  the  test  interval  or 
estimate  it  based  on  good  engineering 
judgment  (for  example,  you  might  rely 
on  manufacturer-published  literature). 

(3)  Configure  any  PM  dilution  system 
to  have  an  overall  residence  time  of  (1.0 
to  5.5)  s,  as  measured  from  the  location 
of  initial  dilution  air  introduction  to  the 
location  where  PM  is  collected  on  the 
sample  media.  Also  configure  the 
system  to  have  a  residence  time  of  at 
least  0.50  s,  as  measured  from  the 
location  of  final  dilution  air 
introduction  to  the  location  where  PM 
is  collected  on  the  sample  media.  When 
determining  residence  times  within 
sampling  system  volumes,  use  an 
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assumed  flow  temperature  of  25  °C  and 
pressure  of  101.325  kPa. 

(4)  Control  sample  temperature  to  a 
(47  ±5)  °C  tolerance,  as  measured 
anywhere  within  20  cm  upstream  or 
downstream  of  the  PM  storage  media 
(such  as  a  filter).  Measure  this 
temperature  with  a  hare-wire  junction 
thermocouple  with  wires  that  are  (0.500 
±0.025)  mm  diameter,  or  with  another 
suitable'  instrument  that  has  equivalent 
performance. 

■  215.  Section  1065.145  is  amended  hy 
revising  paragraphs  (a),  (c),  (d),  and  (e) 
to  read  as  follows: 

§  1065.145  Gaseous  and  PM  probes, 
transfer  lines,  and  sampling  system 
components. 

(a)  Continuous  and  batch  sampling. 
Determine  the  total  mass  of  each 
constituent  with  continuous  or  batch 
sampling.  Both  types  of  sampling 
systems  have  probes,  transfer  lines,  and 
other  sampling  system  components  that 
are  described  in  this  section.  ’ 
***** 

(c)  Gaseous  and  PM  sample  probes.  A 
probe  is  the  first  fitting  in  a  sampling 
system.  It  protrudes  into  a  raw  or 
diluted  exhaust  stream  to  extract  a 
sample,  such  that  its  inside  and  outside 
surfaces  are  in  contact  with  the  exhaust. 
A  sample  is  transported  out  of  a  probe 
into  a  transfer  line,  as  described  in 
paragraph  (d)  of  this  section.  The 
following  provisions  apply  to  sample 
probes: 

(1)  Probe  design  and  construction. 

Use  sample  probes  with  inside  surfaces 
of  300  series  stainless  steel  or,  for  raw 
exhaust  sampling,  use  any  nonreactive 
material  capable  of  withstanding  raw 
exhaust  temperatures.  Locate  sample 
probes  where  con,stituents  are  mixed  to 
their  mean  sample  concentration.  Take 
into  account  the  mixing  of  any 
crankcase  emissions  that  may  be  routed 
into  the  raw  exhaust.  Locate  each  probe 
to  minimize  interference  with  the  flow 
to  other  probes.  We  recommend  that  all 
probes  remain  free  from  influences  of 
boundary  layers,  wakes,  and  eddies — 
especially  near  the  outlet  of  a  raw- 
exhaust  stack  where  unintended 
dilution  might  occur.  Make  sure  that 
purging  or  back-flushing  of  a  probe  does 
not  influence  another  probe  during 
testing.  You  may  use  a  single  probe  to 
extract  a  sample  of  more  than  one 
constituent  as  long  as  the  probe  meets 
all  the  specifications  for  each 
constituent. 

(2)  Gaseous  sample  probes.  Use  either 
single-port  or-multi-port  probes  for 
sampling  gaseous  emissions.  You  may 
orient  these  probes  in  any  direction 
relative  to  the  raw  or  diluted  exhaust 


flow.  For  some  probes,  you  must  control 
sample  temperatures,  as  follows: 

(i)  For  probes  that  extract  NOx  from 
diluted  exhaust,  control  the  probe’s  wall 
temperature  to  prevent  aqueous 
condensation. 

(ii)  For  probes  that  extract 
hydrocarbons  for  THC  or  NMHC 
analysis  from  the  diluted  exhaust  of 
compression-ignition  engines,  two- 
stroke  spark-ignition  engines,  or  four- 
stroke  spark-ignition  engines  at  or  below 
19  kW,  we  recommend  heating  the 
probe  to  minimize  hydrocarbon 
contamination  consistent  with  good 
engineering  judgment.  If  you  routinely 
fail  the'  contamination  check  in  the 
1065.520  pretest  check,  we  recommend 
heating  the  probe  section  to 
approximately  190  °C  to  minimize 
contamination. 

(3)  PM  sample  probes.  Use  PM  probes 
with  a  single  opening  at  the  end.  Orient 
PM  probes  to  face  directly  upstream.  If 
you  shield  a  PM  probe’s  opening  with 
a  PM  pre-classifier  such  as  a  hat,  you 
may  not  use  the  preclassifier  we  specify 
in  paragraph  (f)(1)  of  this  section.  We 
recommend  sizing  the  inside  diameter 
of  PM  probes  to  approximate  isokinetic 
sampling  at  the  expected  mean  flow 
rate. 

(d)  Transfer  lines.  You  may  use 
transfer  lines  to  transport  an  extracted 
sample  from  a  probe  to  an  analyzer, 
storage  medium,  or  dilution  system, 
noting  certain  restrictions  for  PM 
sampling  in  §  1065.140(e).  Minimize  the 
length  of  all  transfer  lines  by  locating 
analyzers,  storage  media,  and  dilution 
systems  as  close  to  probes  as  practical. 
We  recommend  that  you  minimize  the 
number  of  bends  in  transfer  lines  and 
that  you  maximize  the  radius  of  any 
unavoidable  bend.  Avoid  using  90° 
elbows,  tees,  and  cross-fittings  in 
transfer  lines.  Where  such  connections 
and  fittings  are  necessary,  take  steps, 
using  good  engineering  judgment,  to 
ensure  that  you  meet  the  temperature 
tolerances  in  this  paragraph  (d).  This 
may  involve  measuring  temperature  at 
various  locations  within  transfer  lines 
and  fittings.  You  may  use  a  single 
transfer  line  to  transport  a  sample  of 
more  than  one  constituent,  as  long  as 
the  transfer  line  meets  all  the 
specifications  for  each  constituent.  The 
following  construction  and  temperature 
tolerances  apply  to  transfer  lines: 

(1)  Gaseous  samples.  Use  transfer 
lines  with  inside  surfaces  of  300  series 
stainless  steel,  PTFE,  Viton'^'^,  nr  any 
other  material  that  you  demonstrate  has 
better  properties  for  emission  sampling. 
For  raw  exhaust  sampling,  use  a  non¬ 
reactive  material  capable  of 
withstanding  raw  exhau.st  temperatures. 
You  may  use  in-line  filters  if  they  do  not 


react  with  exhaust  constituents  and  if 
the  filter  and  its  housing  meet  the  same 
temperature  requirements  as  the  transfer 
lines,  as  follows: 

(1)  For  NOx  transfer  lines  upstream  of 
either  an  N02-to-NO  converter  that 
meets  the  specifications  of  §  1065.378  or 
a  chiller  that  meets  the  specifications  of 
§  1065.376,  maintain  a  sample 
temperature  that  prevents  aqueous 
condensation. 

(ii)  For  THC  transfer  lines  for  testing 
compression-ignition  engines,  two- 
stroke  spark-ignition  engines,  or  four- 
stroke  spark-ignition  engines  at  or  below 
19  kW,  maintain  a  wall  temperature 
tolerance  throughout  the  entire  line  of 
(191  ±11)  °C.  If  you  sample  from  raw 
exhaust,  you  may  connect  an  unheated, 
insulated  transfer  line  directly  to  a 
probe.  Design  the  length  and  insulation 
of  the  transfer  line  to  cool  the  highest 
expected  raw  exhaust  temperature  to  no 
lower  than  191  °C,  as  measured  at  the 
transfer  line’s  outlet.  For  dilute 
sampling,  you  may  use  a  transition  zone 
between  the  probe  and  transfer  line  of 
up  to  92  cm  to  allow  your  wall 
temperature  to  transition  to 
(191  ±11)  °C. 

(2)  PM  samples.  We  recommend 
heated  transfer  lines  or  a  heated 
enclosure  to  minimize  temperature 
differences  between  transfer  lines  and 
exhaust  constituents.  Use  transfer  lines 
that  are  inert  with  respect  to  PM  and  are 
electrically  conductive  on  the  inside 
surfaces.  We  recommend  using  PM 
transfer  lines  made  of  300  series 
stainless  steel.  Electrically  ground  the 
inside  surface  of  PM  transfer  lines. 

(e)  Optional  sample-conditioning 
components  for  gaseous  sampling.  You 
may  use  the  following  sample¬ 
conditioning  components  to  prepare 
gaseous  samples  for  analysis,  as  long  as 
you  do  not  install  or  use  them  in  a  way 
that  adversely  affects  your  ability  to 
show  that  your  engines  comply  with  all 
applicable  gaseous  emission  standards. 

(1)  NO 2-to-NO  converter.  You  may 
use  an  N02-to-NO  converter  that  meets 
the  converter  conversion  verification 
specified  in  §  1065.378  at  any  point 
upstream  of  a  NOx  analyzer,  sample 
bag,  or  other  storage  medium. 

(2)  Sample  dryer.  You  may  use  either 
type  of  sample  dryer  described  in  this 
paragraph  (e)(2)  to  decrease  the  effects 
of  water  on  gaseous  emission 
measurements.  You  may  not  use  a 
chemical  dryer,  or  use  dryers  upstream 
of  PM  sample  filters. 

(i)  Osmotic-membrane.  You  may  use 
an  osmotic-membrane  dryer  upstream  of 
any  gaseous  analyzer  or  storage 
medium,  as  long  as  it  meets  the 
temperature  specifications  in  paragraph 
(d)(i)  of  this  section.  Because  osmotic- 
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membrane  dryers  may  deteriorate  after 
prolonged  exposure  to  certain  exhaust 
constituents,  consult  with  the 
membrane  manufacturer  regarding  your 
application  before  incorporating  an 
osmotic-membrane  dryer.  Monitor  the 
dewpoint,  Tdew.  and  absolute  pressure, 
PiMai.  downstream  of  an  osmotic- 
membrane  dryer.  You  may  use 
continuously  recorded  values  of  Tdew 
and  ptoiai  in  the  amount  of  water 
calculations  specified  in  §  1065.645.  For 
our  testing  we  may  use  average 
temperature  and  pressure  values  over 
the  test  interval  or  a  nominal  pressure 
value  that  we  estimate  as  the  dryer’s 
average  pressure  expected  during  testing 
as  constant  values  in  the  amount  of 
water  calculations  specified  in 
§  1065.645.  For  your  testing,  you  may 
use  the  maximum  temperature  or 
minimum  pressure  values  observed 
during  a  test  interval  or  duty  cycle  or 
the  high  alarm  temperature  setpoint  or 
low  alarm  pressure  setpoint  as  constant 
values  in  the  calculations  specified  in 
§  1065.645.  For  your  testing,  you  may 
also  use  a  nominal  ptoiai.  which  you  may 
estimate  as  the  dryer’s  lowest  absolute 
pressure  expected  during  testing. 

(ii)  Thermal  chiller.  You  may  use  a 
thermal  chiller  upstream  of  some  gas 
analyzers  and  storage  media.  You  may 
not  use  a  thermal  chiller  upstream  of  a 
THC  measurement  system  for 
compression-ignition  engines,  two- 
stroke  spark-ignition  engines,  or  four- 
stroke  spark-ignition  engines  at  or  below 
19  kW.  If  you  use  a  thermal  chiller 
upstream  of  an  N02-to-NO  converter  or 
in  a  sampling  system  without  an  NO2- 
to-NO  converter,  the  chiller  must  meet 
the  NO2  loss-performance  check 
specified  in  §  1065.376.  Monitor  the^ 
dewpoint,  Tdew.  and  absolute  pressure, 
Pioiai,  downstream  of  a  thermal  chiller. 
You  may  use  continuously  recorded 
values  of  Tdew  and  p,otai  in  the  amount 
of  water  calculations  specified  in 
§  1065.645.  If  it  is  valid  to  assume  the 
degree  of  saturation  in  the  thermal 
chiller,  you  may  calculate  Tdew  based  on 
the  known  chiller  performance  and 
continuous  monitoring  of  chiller 
temperature,  Tchiiier.  If  it  is  valid  to 
assume  a  constant  temperature  offset 
between  Tchiuer  and  Tdew,  due  to  a  known 
and  fixed  amount  of  sample  reheat 
between  the  chiller  outlet  and  the 
temperature  measurement  location,  you 


may  factor  in  this  assumed  temperature 
offset  value  into  emission  calculations. 

If  we  ask  for  it,  you  must  show  by 
engineering  analysis  or  by  data  the 
validity  of  any  assumptions  allowed  hy 
this  paragraph  (e)(2Kii).  For  our  testing 
we  may  use  average  temperature  and 
pressure  values  over  the  test  interval  or 
a  nominal  pressure  value  that  we 
estimate  as  the  dryer’s  average  pressure 
expected  during  testing  as  constant 
values  in  the  calculations  specified  in 
§  1065.645.  For  your  testing  you  may 
use  the  maximum  temperature  and 
minimum  pressure  values  observed 
during  a  test  interval  or  duty  cycle  or 
the  high  alarm  temperature  setpoint  and 
the  low  alarm  pressure  setpoint  as 
constant  values  in  the  amount  of  water 
calculations  specified  in  §  1065.645.  For 
your  testing  you  may  also  use  a  nominal 
Ptotai.  which  you  may  estimate  as  the 
dryer’s  lowest  absolute  pressure 
expected  during  testing. 

(3)  Sample  pumps.  You  may  use 
sample  pumps  upstream  of  an  analyzer 
or  storage  medium  for  any  gas.  Use 
sample  pumps  with  inside  surfaces  of 
300  series  stainless  steel,  PTFE,  or  any 
other  material  that  you  demonstrate  has 
better  properties  for  emission  sampling. 
For  some  sample  pumps,  you  must 
control  temperatures,  as  follows: 

(i)  If  you  use  a  NOx  sample  pump 
upstream  of  either  an  N02-to-NO 
converter  that  meets  §  1065.378  or  a 
chiller  that  meets  §  1065.376,  it  must  be 
"heated  to  prevent  aqueous 
condensation. 

(ii)  For  testing  compression-ignition 
engines,  2-stroke  spark-ignition  engines, 
or  four-stroke  spark-ignition  engines  at 
or  below  19  kVV,  if  you  use  a  THC 
sample  pump  upstream  of  a  THC 
analyzer  or  storage  medium,  its  inner 
surfaces  must  be  heated  to  a  tolerance 
of  (191  ±11)  °C. 

(4)  Ammonia  Scrubber.  You  may  use 
ammonia  scrubbers  for  any  or  all 
gaseous  sampling  systems  to  prevent 
interference  with  NH3,  poisoning  of  the 
N02-to-NO  converter,  and  deposits  in 
the  sampling  system  or  analyzers. 
Follow  the  ammonia  scrubber 
manufacturer’s  recommendations  or  use 
good  engineering  judgment  in  applying 
ammonia  scrubbers. 
***** 


■  216.  Section  1065.170  is  amended  by 
revising  paragraphs  (a)(1),  (b),  and 
(c)(l)(i)  to  read  as  follows: 

§  1 065.1 70  Batch  sampling  for  gaseous 
and  PM  constituents. 
***** 

(a)  *  *  * 

(1)  Verify  proportional  sampling  after 
an  emission  test  as  described  in 
§  1065.545.  Use  good  engineering 
judgment  to  select  storage  media  that 
will  not  significantly  change  measured 
emission  levels  (either  up  or  down).  For 
example,  do  not  use  sample  bags  for 
storing  emissions  if  the  bags  are 
permeable  with  respect  to  emissions  or 
if  they  off  gas  emissions  to  the  extent 
that  it  affects  your  ability  to  demonstrate 
compliance  with  the  applicable  gaseous 
emission  standards.  As  another 
example,  do  not  use  PM  filters  that 
irreversibly  absorb  or  adsorb  gases  to  the 
extent  that  it  affects  your  ability  to 
demonstrate  compliance  with  the 
applicable  PM  emission  standard. 
***** 

(b)  Gaseous  sample  storage  media. 
Store  gas  volumes  in  sufficiently  clean 
containers  that  minimally  off-gas  or 
allow  permeation  of  gases.  Use  good 
engineering  judgment  to  determine 
acceptable  thresholds  of  storage  media 
cleanliness  and  permeation.  To  clean  a 
container,  you  may  repeatedly  purge 
and  evacuate  a  container  and  you  may 
heat  it.  Use  a  flexible  container  (such  as 
a  bag)  within  a  temperature-controlled 
environment,  or  use  a  temperature 
controlled  rigid  container  that  is 
initially  evacuated  or  has  a  volume  that 
can  be  displaced,  such  as  a  piston  and 
cylinder  arrangement.  Use  containers 
meeting  the  specifications  in  the  Tablel 
of  this  section,  noting  that  you  may 
request  to  use  other  container  materials 
under  §  1065.10.  Sample  temperatures 
must  stay  within  the  following  ranges 
for  each  container  material: 

(1)  Up  to  40  °C  for  Tedlar™  and 
KynarTM. 

(2)  (191  ±11)  °C  for  Teflon™  and  300 
series  stainless  steel  used  with 
measuring  THC  or  NMHC  from 
compression-ignition  engines,  two- 
stroke  spark-ignition  engines,  and  four- 
stroke  spark-ignition  engines  at  or  below 
19  kW.  For  all  other  engines  and 
pollutants,  these  materials  are  good  for 
sample  temperatures  up  to  202  °C. 
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Table  1  of  §1065.1  70-Container  Materials  for  Gaseous  Batch  Sampling 


Engine  type 

Emissions 

Compression-ignition 

Two-stroke  spark-ignition 

Four-stroke  spark-ignition  at  or  below  19  kW 

All  other  engines 

CO,  CO.,  0.,  CH4,  C.H,,, 
CiHs,  NO,  NO2,  N.O. 

Tedlar™,  Kynar'^',  TeflonTw,  or  300  series  stainless 
steel. 

Tedlari'L  Kynar^^',  Teflon^^',  or  300  series  stainless 
steel. 

THC,  NMHC  . 

Teflon™  or  300  series  stainless  steel  . 

Tedlar'''',  Kynar'^'-,  TeflonTM^  or  300  series  stainless 
steel. 

(i)  If  you  expect  that  a  filter’s  total 
surface  concentration  of  PM  will  exceed 
400  pg,  assuming  a  38  mm  diameter 
filter  stain  area,  for  a  given  test  interval, 
you  may  use  filter  media  with  a 
minimum  initial  collection  efficiency  of 
98%;  otherwise  you  must  use  a  filter 
media  with  a  minimum  initial 
collection  efficiency  of  99.7%. 
Collection  efficiency  must  be  measured 
as  described  in  ASTM  D2986 
(incorporated  by  reference  in 
§  1065.1010),  though  you  may  rely  on 
the  sample-media  manufacturer’s 
measurements  reflected  in  their  product 
ratings  to  show  that  you  meet  this 
requirement. 


Subpart  C — [Amended] 

■  217.  Section  1065.201  is  amended  by 
revising  paragraphs  (b),  (d),  (e),  and  (h) 
to  read  as  follows: 

§  1 065.201  Overview  and  general 
provisions. 

***** 

(b)  Instrument  types.  You  may  use  any 
of  the  specified  instruments  as 
described  in  this  subpart  to  perform 
emission  tests.  If  you  want  to  use  one  of 
these  instruments  in  a  way  that  is  not 
specified  in  this  subpart,  or  if  you  want 
to  use  a  different  instrument,  you  must 
first  get  us  to  approve  your  alternate 


procedure  under  §  1065.10.  Where  we 
specify  more  than  one  instrument  for  a 
particular  measurement,  we  may 
identify  which  instrument  serves  as  the 
reference  for  comparing  with  an 
alternate  procedure.  You  may  generally 
use  instruments  with  compensation 
algorithms  that  are  functions  of  other 
gaseous  measurements  and  the  engine’s 
known  or  assumed  fuel  properties.  The 
target  value  for  any  compensation 
algorithm  is  0%  (that  is,  no  bias  high 
and  no  bias  low),  regardless  of  the 
uncompensated  signal’s  bias. 
***** 

(d)  Redundant  systems.  For  all 
measurement  instruments  described  in 
this  subpart,  you  may  use  data  from 
multiple  instruments  to  calculate  test 
results  for  a  single  test.  If  you  use 
redundant  systems,  use  good 
engineering  judgment  to  use  multiple 
measured  values  in  calculations  or  to 
disregard  individual  measurements. 
Note  that  you  must  keep  your  results 
from  all  measurements.  This 
requirement  applies  whether  or  not  you 
actually  use  the  measurements  in  your 
calculations. 

(e)  Range.  You  may  use  an 
instrument’s  response  above  100%  of  its 
operating  range  if  this  does  not  affect 
your  ability  to  show  that  your  engines 
comply  with  the  applicable  emission 
standards.  Note  that  we  require 
additional  testing  and  reporting  if  an 
analyzer  responds  above  100%  of  its 


range.  Auto-ranging  analyzers  do  not 
require  additional  testing  or  reporting. 
***** 

(h)  Recommended  practices.  This 
subpart  identifies  a  variety  of 
recommended  but  not  required  practices 
for  proper  measurements.  We  believe  in 
most  cases  it  is  necessary  to  follow  these 
recommended  practices  for  accurate  and 
repeatable  measurements.  However,  we 
do  not  specifically  require  you  to  follow 
these  recommended  practices  to 
perform  a  valid  test,  as  long  as  you  meet 
the  required  calibrations  and 
verifications  of  measurement  systems 
specified  in  subpart  D  of  this  part. 
Similarly,  we  are  not  required  to  follow 
all  recommended  practices,  as  long  as 
we  meet  the  required  calibrations  and 
verifications.  Our  decision  to  follow  or 
not  follow  a  given  recommendation 
when  we  perform  a  test  does  not  depend 
on  whether  you  followed  it  during  your 
testing. 

■  218.  Section  1065.202  is  revised  to 
read  as  follows: 

§  1065.202  Data  updating,  recording,  and 
control. 

Your  test  system  must  be  able  to 
update  data,  record  data  and  control 
systems  related  to  operator  demand,  the 
dynamometer,  sampling  equipment,  and 
measurement  instruments.  Use  data 
acquisition  fpid  control  systems  that  can 
record  at  the  specified  minimum 
frequencies,  as  follows: 


:v. 

Ik 


Table  1  of  §1065.202— Data  Recording  and  Control  Minimum  Freouencies 


Applicable  test  protocol  section 

Measured  values  | 

Minimum 
command 
and  control  i 
frequency 

Minimum  recording 
frequency 

§1065.510  . 

Speed  and  torque  during  an  engine  step-map  . 

1  Hz  . 

1  mean  value  per  step. 

§1065.510  . 

Speed  and  torque  during  an  engine  sweep-map . 

5  Hz  . 

1  Hz  means. 

§1065.514  . 

§1065.530  . 

Transient  duty  cycle  reference  and  feedback  speeds  and 
torques. 

5  Hz . 

1  Hz  means. 

§1065.514  . 

§1065.530  . 

Steady-state  and  ramped-modal  duty  cycle  reference  and  feed¬ 
back  speeds  and  torques. 

1  Hz  . 

1  Hz. 

§1065.520  . . 

§1065.530  . 

§1065.550  . 

Continuous  concentrations  of  raw  or  dilute  analyzers  . 

N/A  . 

1  Hz. 

i 

§1065.520  . 

§1065.530  . . . 

§1065.550  . 

Batch  concentrations  of  raw  or  dilute  analyzers  . 

N/A  . 

1  mean  value  per  test  inter¬ 
val. 
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Table  1  of  §  1 065.202— Data  Recording  and  Control  Minimum  Frequencies— Continued 


Applicable  test  protocol  section 

Measured  values 

Minimum 
command 
and  control 
frequency 

Minimum  recording 
frequency 

§1065.530  . 

Diluted  exhaust  flow  rate  from  a  CVS  with  a  heat  exchanger  up- 

N/A  . 

1  Hz. 

§1065.545  . . . 

stream  of  the  flow  measurement. 

§1065.530  . 

§1065.545  . 

Diluted  exhaust  flow  rate  from  a  CVS  without  a  heat  exchanger 
upstream  of  the  flow  measurement. 

N/A  . 

1  Hz  means. 

§1065.530  . 

§1065.545  . . . 

Intake-air  or  raw-exhaust  flow  rate . 

N/A  . 

1  Hz  means. 

§1065.530  . 

§1065.545  . 

Dilution  air  if  actively  controlled . 

5  Hz  . 

1  Hz  means. 

§1065.530  . 

§1065.545  . 

Sample  flow  from  a  CVS  that  has  a  heat  exchanger  . 

1  Hz . 

1  Hz. 

§1065.530  . 

§1065.545  . T . 

Sample  flow  from  a  CVS  does  not  have  a  heat  exchanger  . 

5  Hz . 

1  Hz  means. 

■  219.  Section  1065.205  is  amendedliy 
revising  the  introductory  text  to  read  as 
follows: 

§  1 065.205  Performance  specifications  for 
measurement  instruments. 

■  Your  test  system  as  a  whole  must 
meet  all  the  calibrations,  verifications, 
and  test-validation  criteria  specified 
outside  of  this  section  for  laboratory 
testing  or  field  testing,  as  applicable.  We 
recommend  that  your  instruments  meet 
the  specifications  in  Table  1  of  this 
section  for  all  ranges  you  use  for  testing. 
We  also  recommend  that  you  keep  any 
documentation  you  receive  from 
instrument  manufacturers  showing  that 
your  instruments  meet  the 
specifications  in  Table  1  of  this  section. 
***** 

■  220.  Section  1065.225  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1065.225  Intake-air  flow  meter. 

(a)  Application.  You  may  use  an 
intake-air  flow  meter  in  combination 
with  a  chemical  balance  of  fuel,  inlet 
air,  and  exhaust  to  calculate  raw 
exhaust  flow  as  described  in 
§  1065.655(e)  and  (f),  as  follows: 

(1)  Use  the  actual  value  of  calculated 
raw  exhaust  in  the  following  cases: 

(1)  For  multiplying  raw  ejoiaust  flow 
rate  with  continuously  sampled 
concentrations. 

(ii)  For  multiplying  total  raw  exhaust 
flow  with  batch-sampled 
concentrations. 

(iii)  For  verifying  minimum  dilution 
ratio  for  PM  batch  sampling  as 
described  in  §  1065.546. 

(iv)  For  calculating  the  dilution  air 
flow  for  background  correction  as 
described  in  §  1065.667. 

(2)  In  the  following  cases,  you  may 
use  an  intake-air  flow  meter  signal  that 
does  not  give  the  actual  value  of  raw 
exhaust,  as  long  as  it  is  linearly 
proportional  to  the  exhaust  flow  rate’s 
actual  calculated  value: 


(i)  For  feedback  control  of  a 
proportional  sampling  system,  such  as  a 
partial-flow  dilution  system. 

(ii)  For  multiplying  with  continuously 
sampled  gas  concentrations,  if  the  same 
signal  is  used  in  a  chemical-balance 
calculation  to  determine  work  from 
brake-specific  fuel  consumption  and 
fuel  consumed. 

***** 

■  221.  Section  1065.230  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 065.230  Raw  exhaust  flow  meter. 

***** 

(d)  Exhaust  cooling.  You  may  cool 
raw  exhaust  upstream  of  a  raw-exhaust 
flow  meter,  as  long  as  you  observe  all 
the  following  provisions: 

(1)  Do  not  sample  PM  downstream  of 
the  cooling. 

(2)  If  cooling  causes  exhaust 
temperatures  above  202  °C  to  decrease 
to  below  180  °C,  do  not  sample  NMHC 
downstream  of  the  cooling  for 
compression-ignition  engines,  two- 
stroke  spark-ignition  engines,  or  four- 
stroke  spark-ignition  engines  at  or  below 
19  kW. 

(3)  The  cooling  must  not  cause 
aqueous  condensation. 

■  222.  Section  1065.240  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 065.240  Dilution  air  and  diluted  exhaust 
flow  meters. 

***** 

(d)  Exhaust  cooling.  You  may  cool 
diluted  exhaust  upstream  of  a  dilute- 
exhaust  flow  meter,  as  long  as  you 
observe  all  the  following  provisiqns: 

(1)  Do  not  sample  PM  ciownstream  of 
the  cooling. 

(2)  If  cooling  causes  exhaust 
temperatures  above  202  °C  to  decrease 
to  below  180  °C,  do  not  sample  NMHC 
downstream  of  the  cooling  for 
compression-ignition  engines,  two-  . 


stroke  spark-ignition  engines,  or  four- 
stroke  spark-ignition  engines  at  or  below 
19  kW. 

(3)  The  cooling  must  not  cause 
aqueous  condensationas  described  in 
§  1065.140(c)(6). 

■  223.  Section  1065.250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1065.250  Nondispersive  infrared 
analyzer. 

***** 

(b)  Component  requirements.  We 
recommend  that  you  use  an  NDIR 
analyzer  that  meets  the  specifications  in 
Table  1  of  §  1065.205.  Note  that  your 
NDlR-based  system  must  meet  the 
calibration  and  verifications  in 
§§  1065.350  and  1065.355  and  it  must 
also  meet  the  linearity  verification  in 
§1065.307. 

■  224.  Section  1065.260  is  amended  by 
revising  paragraphs  (b),  (c),  (e)  and  (f)  to 
read  as  follows: 

§1065.260  Flame-ionization  detector. 

***** 

(b)  Component  requirements.  We 
recommend  that  you  use  a  FID  analyzer 
that  meets  the  specifications  in  Table  1 
of  §  1065.205.  Note  that  your  FID-based 
system  for  measuring  THC,  THCE,  or 
CH4  must  meet  all  the  verifications  for 
hydrocarbon  measurement  in  subpart  D 
of  this  part,  and  it  must  also  meet  the 
linearity  verification  in  §  1065.307. 

(c)  Heated  FID  analyzers.  For 
measuring  THC  or  THCE  fi:om 
compression-ignition  engines,  two- 
stroke  spark-ignition  engines,  and  four- 
stroke  spark-ignition  engines  at  or  below 
19  kW,  you  must  use  heated  FID 
analyzers  that  maintain  all  surfaces  that 
are  exposed  to  emissions  at  a 
temperature  of  (191  ±11)  °C. 
***** 

(e)  NMHC  and  NMOG.  For 
demonstrating  compliance  with  NMHC 
standards,  you  may  either  measure  THC 
and  CH4  and  determine  NMHC  as 
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described  in  §  1065.660(b)(2)  or  (3),  or 
you  may  measure  THC  and  determine 
NMHC  mass  as  described  in 
§  1065.660(b)(1).  See  40  CFR  1066.665 
for  methods  to  demonstrate  compliance 
with  NMOG  standards  for  vehicle 
testing. 

(f)  CH4.  For  reporting  CH4  or  for 
demonstrating  compliance  with  CH4 
standards,  you  may  use  a  FID  analyzer 
with  a  nonmethane  cutter  as  described 
in  §  1065. 26‘5  or  you  may  use  a  GC-FID 
as  described  in  §  1065.267.  Determine 
CH4  as  described  in  §  1065.660(c). 

■  225.  Section  1065.267  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1065.267  Gas  chromatograph  with  a 
flame  ionization  detector. 

***** 

(b)  Component  requirements.  We 
recommend  that  you  use  a  GC-FID  that 
meets  the  specifications  in  Table  1  of 
§  1065.205  and  that  the  measurement  be 
done  according  to  SAE  J1151 
(incorporated  by  reference  in 
§  1065.1010).  The  GC-FID  must  meet 
the  linearity  verification  in  §  1065.307. 

■  226.  A  new  §  1065.269  is  added  to 
subpart  C  to  read  as  follows: 

§  1 065.269  Photoacoustic  analyzer  for 
methanol  and  ethanol. 

(a)  Application.  You  may  use  a 
photoacoustic  analyzer  to  measure 
ethanol  and/or  methanol  concentrations 
in  diluted  exhaust  for  batch  sampling. 

(b)  Component  requirements.  We 
recommend  that  you  use  a 
photoacoustic  analyzer  that  meets  the 
specifications  in  Table  1  of  §  1065.205. 
Note  that  your  photoacoustic  system 
must  meet  the  calibration  and 
verifications  in  §  1065.369  and  it  must 
also  meet  the  linearity  verification  in 

§  1065.307.  Use  an  optical  wheel 
configuration  that  gives  analytical 
priority  to  measurement  of  the  least 
stable  components  in  the  sample.  Select 
a  sample  integration  time  of  at  least  5 
seconds.  Take  into  account  sample 
chamber  and  sample  line  volumes  when 
determining  flush  times  for  your 
instrument. 

■  227.  Section  1065.270  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 065.270  Chemiluminescent  detector. 

***** 

(b)  Component  requirements.  We 
recommend  that  you  use  a  GLD  that 
meets  the  specifications  in  Table  1  of 
§  1065.205.  Note  that  your  GLD-based 
system  must  meet  the  quench 
verification  in  §  1065.370  and  it  must 
also  meet  the  linearity  verification  in 
§  1065.307.  You  may  use  a  heated  or 
unheated  GLD,  and  you  may  use  a  GLD 


that  operates  at  atmospheric  pressure  or 
under  a  vacuum. 

***** 

■  228.  Section  1065.272  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 065.272  Nondispersive  ultraviolet 
analyzer. 

*  *  *  *  * 

(b)  Component  requirements.  We 
recommend  that  you  use  an  NDUV 
analyzer  that  meets  the  specifications  in 
Table  1  of  §  1065.205.  Note  that  your 
NDUV-based  system  must  meet  the 
verifications  in  §  1065.372  and  it  must 
also  meet  the  linearity  verification  in 
§1065.307. 

***** 

■  229.  Section  1065.275  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 065.275  N2O  measurement  devices. 
***** 

(b)  Instrument  types.  You  may  use  any 
of  the  following  analyzers  to  measure 
N2O: 

(1)  Nondispersive  infrared  (NDIR) 
analyzer. 

(2)  Fourier  transform  infrared  (FTIR) 
analyzer.  Use  appropriate  analytical 
procedures  for  interpretation  of  infrared 
spectra.  For  example,  EPA  Test  Method 
320  is  considered  a  valid  method  for 
spectral  interpretation  (see  http:// 
www.epa.gov/ttn/emc/methods/ 
method320.html}. 

(3)  Laser  infrared  analyzer.  Examples 
of  laser  infrared  analyzers  are  pulsed- 
mode  high-resolution  narrow  band  mid- 
infrared  analyzers,  an cf  modulated 
continuous  wave  high-resolution 
narrow  band  mid-infrared  analyzers. 

(4)  Photoacoustic  analyzer.  Use  an 
optical  wheel  configuration  that  gives 
analytical  priority  to  measurement  of 
the  least  stable  components  in  the 
sample.  Select  a  sample  integration  time 
of  at  least  5  seconds.  Take  into  account 
sample  chamber  and  sample  line 
volumes  when  determining  flush  times 
for  your  instrument. 

(5)  Gas  chromatograph  aiialyzer.  You 
may  use  a  gas  chromatograph  with  an 
electron-capture  detector  (GC-EGD)  to 
measure  N2O  concentrations  of  diluted 
exhaust  for  batch  sampling. 

(i)  You  may  use  a  packed  or  porous 
layer  open  tubular  (PLOT)  column 
phase  of  suitable  polarity  and  length  to 
achieve  adequate  resolution  of  the  N2O 
peak  for  analysis.  Examples  of 
acceptable  columns  are  a  PLOT  column 
consisting  of  bonded  polystyrene- 
divinylbenzene  or  a  Porapack  Q  packed 
column.  Take  the  column  temperature 
profile  and  carrier  gas  selection  into 
consideration  when  setting  up  your 
method  to  achieve  adequate  N2O  peak 
resolution. 


(ii)  Use  good  engineering  judgment  to 
zero  your  instrument  and  correct  for 
drift.  You  do  not  need  to  follow  the 
specific  procedures  in  §§  1065.530  and 
1065.550(b)  that  would  otherwise  apply. 
For  example,  you  may  perform  a  span 
gas  measurement  before  and  after 
sample  analysis  without  zeroing  and  use 
the  average  area  counts  of  the  pre-span 
and  post-span  measurements  to  generate 
a  response  factor  (area  counts/span  gas 
concentration),  which  you  then 
multiply  by  the  area  counts  from  your 
sample  to  generate  the  sample 
concentration. 

***** 

■  230.  Section  1065.280  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1065.280  Paramagnetic  and 
magnetopneumatic  O:  detection  analyzers. 
***** 

(b)  Component  requirements.  We 
recommend  that  you  use  a  PMD  or  MPD 
analyzer  that  meets  the  specifications  in 
Table  1  of  §  1065.205.  Note  that  it  must 
meet  the  linearity  verification  in 
§1065.307. 

■  231.  Section  1065.284  is  amended  hy 
revising  paragraph  (b)  to  read  as  follows: 

§  1065.284  Zirconia  (ZrO:)  analyzer. 
***** 

(b)  Component  requirements.  We 
recommend  that  you  use  a  ZrOi 
analyzer  that  meets  the  specifications  in 
Table  1  of  §  1065.205.  Note  that  your 
Zr02-based  system  must  meet  the 
linearity  verification  in  §  1065.307. 

■  232.  Section  1065.295  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1065.295  PM  inertial  balance  for  field- 
testing  analysis. 

***** 

(b)  Component  requirements.  We 
recommend  that  you  use  a  balance  that 
meets  the  specifications  in  Table  1  of 
§  1065.205.  Note  that  your  balance- 
based  system  must  meet  the  linearity 
verification  in  §  1065.307.  If  the  balance 
uses  an  internal  calibration  process  for 
routine  spanning  and  linearity 
verifications,  the  process  must  be  NIST- 
traceable. 

***** 

Subpart  D — [Amended] 

■  233.  Section  1065.303  is  revised  to 
read  as  foHows: 

§  1 065.303  Summary  of  required 
calibration  and  verifications. 

The  following  table  summarizes  the 
required  and  recommended  calibrations 
and  verifications  described  in  this 
subpart  and  indicates  when  these  have 
to  be  performed: 


</»(//! 
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Table  1  of  §1065.303— Summary  of  Required  Calibration  and  Verifications 


Type  of  calibration  or  verification 
§1065.305:  Accuracy,  repeatability  and  noise  ... 

§1065.307:  Linearity  verification . 


§1065.308:  Continuous  gas  analyzer  system  re¬ 
sponse  and  updating-recording  verification — 
for  gas  analyzers  not '  continuously  com¬ 
pensated  for  other  gas  species. 

§1065.309:  Continuous  gas  analyzer  system-re¬ 
sponse  and  updating-recording  verification — 
for  gas  analyzers  continuously  compensated 
for  other  gas  species. 

1065.310:  Torque  . 

1065.315:  Pressure,  temperature,  dewpoint  .... 

1065.320:  Fuel  flow  . 

1065.325:  Intake  flow  . . 

1 065.330:  Exhaust  flow  . 

1065.340:  Diluted  exhaust  flow  (CVS)  . 

1065.341:  CVS  and  batch  sampler 

verification  3. 

§1065.342  Sample  dryer  verification . 


§1065.345:  Vacuum  leak 


§1065.350:  CO2  NDIR  H2O  interference . 

§1065.355:  CO  NDIR  CO2  and  H2O  inter¬ 
ference. 

§1065.360:  FID  calibration,  THC  FID  optimiza¬ 
tion,  and  THC  FID  verification. 


§1065.362:  Raw  exhaust  FID  O2  interference  ... 


§  1 065.365:  Nonmethane  cutter  penetration . 

§1065.369:  H2O,  CO,  and  CO2.  interference 
verification  for  ethanol  photoacoustic  ana¬ 
lyzers. 

§1065.370:  CLD  CO2  and  H2O  quench  . . 

§1065.372:  NDUV  HC  and  H2O  interference . 

§1065.375:  N2O  analyzer  interference . 

§  1065.376:  Chiller  NO2  penetration  . 

§  1065.378:  N02-to-NO  converter  conversion  .... 
§1065.390:  PM  balance  and  weighing  . 


Minimum  frequency ' 


Accuracy:  Not  required,  but  recommended  for  initial  installation. 

Repeatability:  Not  required,  but  recommended  for  initial  installation. 

Noise;  Not  required,  but  recommended  for  initial  installation. 

Speed:  Upon  initial  installation,  within  370  days  before  testing  and  after  major  maintenance. 

Torque:  Upon  initial  installation,  within  370  days  before  testing  and  after  major  maintenance. 

Electrical  power,  current,  and  voltage:  Upon  initial  installation,  within  370  days  before  testing 
and  after  major  maintenance.^ 

Fuel  flow  rate;  Upon  initial  installation,  within  370  days  before  testing,  and  after  major  mainte¬ 
nance. 

Intake-air,  dilution  air,  diluted  exhaust,  and  batch  sampler  flow  rates:  Upon  initial  installation, 
within  370  days  before  testing  and  after  major  maintenance,  unless  flow  is  verified  by  pro¬ 
pane  check  or  by  carbon  or  oxygen  balance. 

Raw  exhaust  flow  rate;  Upon  initial  installation,  within  185  days  before  testing  and  after  major 
maintenance,  unless  flow  is  verified  by  propane  check  or  by  carbon  or  oxygen  balance. 

Gas  dividers:  Upon  initial  installation,  within  370  days  before  testing,  and  after  major  mainte¬ 
nance. 

Gas  analyzers  (unless  otherwise  noted):  Upon  initial  installation,  within  35  days  before  testing 
and  after  major  maintenance. 

FTIR  and  photoacoustic  analyzers;  Upon  initial  installation,  within  370  days  before  testing  and 
after  major  maintenance. 

GC-ECD:  Upon  initial  installation  and  after  major  maintenance. 

PM  balance:  Upon  initial  installation,  within  370  days  before  testing  and  after  major  mainte¬ 
nance. 

Pressure,  temperature,  and  dewpoint:  Upon  initial  installation,  within  370  days  before  testing 
and  after  major  maintenance. 

Upon  initial  installation  or  after  system  modification  that  would  affect  response. 


Upon  initial  installation  or  after  system  modification  that  would  affect  response. 


Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation,  within  35  days  before  testing,  and  after  major  maintenance. 

For  thermal  chillers:  upon  installation  and  after  major  maintenance. 

For  osmotic  membranes;  upon  installation,  within  35  days  of  testing,  and  after  major  mainte¬ 
nance. 

For  laboratory  testing:  upon  initial  installation  of  the  sampling  system,  within  8  hours  before 
!  the  start  of  the  first  test  interval  of  each  duty-cycle  sequence,  and  after  maintenance  such 
as  pre-filter  changes. 

For  field  testing;  after  each  installation  of  the  sampling  system  on  the  vehicle,  prior  to  the  start 
of  the  field  test,  and  after  maintenance  such  as  pre-filter  changes. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Calibrate  all  FID  analyzers:  upon  initial  installation  and  after  major  maintenance. 

Optimize  and  determine  CH4  response  for  THC  FID  analyzers:  upon  initial  installation  and 
after  major  maintenance. 

Verify  CH4  response  for  THC  FID  analyzers;  upon  initial  installation,  within  185  days  before 
testing,  and  after  major  maintenance. 

For  all  FID  analyzers:  upon  initial  installation,  and  after  major  maintenance. 

For  THC  FID  analyzers;  upon  initial  installation,  after  major  maintenance,  and  after  FID  optimi¬ 
zation  according  to  §  1065.360. 

Upon  initial  installation,  within  185  days  before  testing,  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 


Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation,  within  35  days  before  testing,  and  after  major  maintenance. 
Independent  verification:  upon  initial  installation,  within  370  days  before  testing,  and  after 
major  maintenance. 
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Table  1  of  §1065.303— Summary  of  Required  Calibration  and  Verifications— Continued 


Type  of  calibration  or  verification 

Minimum  frequency  ^ 

1 

j 

§1065.395:  Inertial  PM  balance  and  weighing  ... 

Zero,  span,  and  reference  sample  verifications:  within  12  hours  of  weighing,  and  after  major 
maintenance. 

Independent  verification:  upon  initial  installation,  within  370  days  before  testing,  and  after 
major  maintenance. 

j  Other  verifications:  upon  initial  installation  and  after  major  maintenance. 

^  Perform  calibrations  and  verifications  more  frequently  than  we  specify,  according  to  measurement  system  manufacturer  instructions  and  good 
engineering  judgment. 

2  Perform  linearity  verification  either  for  electrical  power  or  for  current  and  voltage. 

3  The  CVS  verification  described  in  §  1065.341  is  not  required  for  systems  that  agree  within  +2%  based  on  a  chemical  balance  of  carbon  or  ox¬ 
ygen  of  the  intake  air,  fuel,  and  diluted  exhaust. 


■  234.  Section  1065.305  is  amended  by 
revising  paragraph  (d)(10)(i)  to  read  as 
follows: 

§  1 065.305  Verifications  for  accuracy, 
repeatabiiity,  and  noise. 
***** 

(d)  *  *  * 

(10)  *  *  * 

(i)  Your  measurement  systems  meet 
all  the  other  required  calibration, 
verification,  and  validation 
specifications  that  apply  as  specified  in 
the  regulations. 

***** 

■  235.  Section  1065.307  is  revised  to 
read  as  follows: 

§  1 065.307  Linearity  verification. 

(a)  Scope  and  frequency.  Perform 
linearity  verification  on  each 
measurement  system  listed  in  Table  1  of 
this  section  at  least  as  frequently  as 
indicated  in  Table  1  of  §  1065.303, 
consistent  with  measurement  system 
manufacturer’s  recommendations  and 
good  engineering  judgment.  The  intent 
of  linearity  verification  is  to  determine 
that  a  measurement  system  responds 
accurately  and  proportionally  over  the 
measurement  range  of  interest.  Linearity 
verification  generally  consists  of 
introducing  a  series  of  at  least  10 
reference  values  to  a  measurement 
system.  The  measurement  system 
quantifies  each  reference  value.  The 
measured  values  are  then  collectively 
compared  to  the  reference  values  by 
using  a  least-squares  linear  regression 
and  the  linearity  criteria  specified  in 
Table  1  of  this  section. 

(b)  Performance  requirements.  If  a 
measurement  system  does  not  meet  the 
applicable  linearity  criteria  referenced 
in  Table  1  of  this  section,  correct  the 
deficiency  by  re-calibrating,  servicing, 
or  replacing  components  as  needed. 
Repeat  the  linearity  verification  after 
correcting  the  deficiency  to  ensure  that 
the  measurement  system  meets  the 
linearity  criteria.  Before  you  may  use  a 
measurement  system  that  does  not  meet 
linearity  criteria,  you  must  demonstrate 
to  us  that  the  deficiency  does  not 


adversely  affect  your  ability  to 
demonstrate  compliance  with  the 
applicable  standards. 

(c)  Procedure.  Use  the  following 
linearity  verification  protocol,  or  use 
good  engineering  judgment  to  develop  a 
different  protocol  that  satisfies  the 
intent  of  this  section,  as  described  in 
paragraph  (a)  of  this  section: 

(1)  In  this  paragraph  (c),  the  letter  “y” 
denotes  a  generic  measured  quantity, 
the  superscript  over-bar  denotes  an 
arithmetic  mean  (such  as),  and  the 
subscript  “ref”  denotes  the  known  or 
reference  quantity  being  measured. 

(2)  Use  good  engineering  judgment  to 
operate  a  measurement  system  at 
normal  operating  conditions.  This  may 
include  any  specified  adjustment  or 
periodic  calibration  of  the  measurement 
system. 

(3)  If  applicable,  zero  the  instrument 
as  you  would  before  'an  emission  test  by 
introducing  a  zero  signal.  Depending  on 
the  instrument,  this  may  be  a  zero- 
concentration  gas,  a  reference  signal,  a 
set  of  reference  thermodynamic 
conditions,  or  some  combination  of 
these.  For  gas  analyzers,  use  a  zero  gas 
that  meets  the  specifications  of 

§  1065.750  and  introduce  it  directly  at 
the  analyzer  port. 

(4)  If  applicable,  span  the  instrument 
as  you  would  before  an  emission  test  by 
introducing  a  span  signal.  Depending  on 
the  instrument,  this  may  be  a  span- 
concentration  gas,  a  reference  signal,  a 
set  of  reference  thermodynamic 
conditions,  or  some  cornbination  of 
these.  For  gas  analyzers,  use  a  span  gas 
that  meets  the  specifications  of 

§  1065.750  and  introduce  it  directly  at 
the  analyzer  port. 

(5)  If  applicable,  after  spanning  the 
instrument,  check  zero  with  the  same 
signal  you  used  in  paragraph  (c)(3)  of 
this  section.  Based  on  the  zero  reading, 
use  good  engineering  judgment  to 
determine  whether  or  not  to  rezero  and 
or  re-span  the  instrument  before  - 
continuing. 

(6)  For  all  measured  quantities,  use 
the  instrument  manufacturer’s 
recommendations  and  good  engineering 


judgment  to  select  reference  values,  yren, 
that  cover  a  range  of  values  that  you 
expect  would  prevent  extrapolation 
beyond  these  values  during  emission 
testing.  We  recommend  selecting  a  zero 
reference  signal  as  one  of  the  reference 
values  for  the  linearity  verification.  For 
pressure,  temperature,  dewpoint,  power, 
current,  voltage,  photoacoustic 
analyzers,  and  GC-ECD  linearity 
verifications,  we  recommend  at  least 
three  reference  values.  For  all  other 
linearity  verifications  select  at  least  ten 
reference  values. 

(7)  Use  the  instrument  manufacturer’s 
recommendations  and  good  engineering 
judgment  to  select  the  order  in  which 
you  will  introduce  the  series  of 
reference  values.  For  example,  you  may 
select  the  reference  values  randomly  to 
avoid  correlation  with  previous 
measurements  and  to  avoid  hysteresis; 
you  may  select  reference  values  in 
ascending  or  descending  order  to  avoid 
long  settling  times  of  reference  signals; 
or  you  may  select  values  to  ascend  and 
then  descend  to  incorporate  the  effects 
of  any  instrument  hysteresis  into  the 
linearity  verification. 

(8)  Generate  reference  quantities  as 
described  in  paragraph  (d)  of  this 
section.  For  gas  analyzers,  use  gas 
concentrations  known  to  be  within  the 
specifications  of  §  1065.750  and 
introduce  them  directly  at  the  analyzer 
port. 

(9)  Introduce  a  reference  signal  to  the 
measurement  instrument. 

(10)  Allow  time  for  the  instrument  to 
stabilize  while  it  measures  the  value  at 
the  reference  condition.  Stabilization 
time  may  include  time  to  purge  an 
instrument  and  time  to  account  for  its 
response. 

(11)  At  a  recording  frequency  of  at 
least /Hz,  specified  in  Table  1  of 

§  1065.205,  measure  the  value  at  the 
reference  condition  for  30  seconds  (you 
may  select  a  longer  sampling  period  if 
the  recording  update  frequency  is  less 
than  0.5  Hz)  and  record  the  arithmetic 
mean  of  the  recorded  values,  y,.  Refer  to 
§  1065.602  for  an  example  of  calculating 
an  arithmetic  mean. 
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(12)  Repeat  the  steps  in  paragraphs 

(c)(9)  though  (11)  of  this  section  until 
measurements  are  complete  at  each  of 
the  reference  conditions. 

(13)  Use  the  arithmetic  means,  y;.,  and 
reference  values,  Vrcn.  to  calculate  least- 
squares  linear  regression  parameters  and 
statistical  values  to  compare  to  the 
minimum  performance  criteria  specified 
in  Table  1  of  this  section.  Use  the 
calculations  described  in  §  1065.602. 
Using  good  engineering  judgment,  you 
may  weight  the  results  of  individual 
data  pairs  (i.e.  (yren.  ys.)).  in  the  linear 
regression  calculations. 

(d)  Reference  signals.  This  paragraph 
-  (d)  describes  recommended  methods  for 
generating  reference  values  for  the 
linearity-verification  protocol  in 
paragraph  (c)  of  this  section.  Use 
reference  values  that  simulate  actual 
values,  or  introduce  an  actual  value  and 
measure  it  with  a  reference- 
measurement  system.  In  the  latter  case, 
the  reference  value  is  the  value  reported 
by  the  reference-measurement  system. 
Reference  values  and  reference- 
measurement  systems  must  be  NIST- 
traceable.  We  recommend  using 
calibration  reference  quantities  that  are 
NIST-traceable  within  0.5%  uncertainty, 
if  not  specified  elsewhere  in  this  part 
1065.  Use  the  following  recommended 
methods  to  generate  reference  values  or 
use  good  engineering  judgment  to  select 
a  different  reference: 

(1)  Speed.  Run  the  engine  or 
dynamometer  at  a  series  of  steady-state 
speeds  and  use  a  strobe,  photo 
tachometer,  or  laser  tachometer  to 
record  reference  speeds. 

(2)  Torque.  Use  a  series  of  calibration 
weights  and  a  calibration  lever  arm  to 
simulate  engine  torque.  You  may 
instead  use  the  engine  or  dynamometer 
itself  to  generate  a  nominal  torque  that 
is  measured  by  a  reference  load  cell  or 
proving  ring  in  series  with  the  torque- 
measurement  system.  In  this  case,  use 
the  reference  load  cell  measurement  as 
the  reference  value.  Refer  to  §  1065.310 
for  a  torque-calibration  procedure 
similar  to  the  linearity  verification  in 
this  section. 

(3)  Electrical  power,  current,  and 
voltage.  You  must  perform  linearity 
verification  for  either  electrical  power, 
or  for  current  and  voltage.  Perform 
linearity  verifications  using  a  reference 
meter  and  controlled  sources  of  current 
and  voltage.  We  recommend  using  a 
complete  calibration  system  that  is 
suitable  for  the  electrical  power 
distribution  industry. 

(4)  Fuel  rate.  Operate  the  engine  at  a 
series  of  constant  fuel-flow  rates  or  re¬ 
circulate  fuel  back  to  a  tank  through  the 
fuel  flow  meter  at  different  flow  rates. 
Use  a  gravimetric  reference 


measurement  (such  as  a  scale,  balance, 
or  mass  comparator)  at  the  inlet  to  the 
fuel-measurement  system.  Use  a 
stopwatch  or  timer  to  measure  the  time 
intervals  over  which  reference  masses  of 
fuel  are  introduced  to  the  fuel 
measurement  system.  The  reference  fuel 
mass  divided  by  the  time  interval  is  the 
reference  fuel  flow  rate. 

(5)  Flow  rates — inlet  air,  dilution  air, 
diluted  exhaust,  raw  exhaust,  or  sample 
flow.  Use  a  reference  flow  meter  with  a 
blower  or  pump  to  simulate  flow  rates. 
Use  a  restrictor,  diverter  valve,  a 
variable-speed  blower  or  a  variable- 
speed  pump  to  control  the  range  of  flow 
rates.  Use  the  reference  meter’s  response 
as  the  reference  values. 

(i)  Reference  flow  meters.  Because  the 
flow  range  requirements  for  these 
various  flows  are  large,  we  allow  a 
variety  of  reference  meters.  For 
example,  for  diluted  exhaust  flow  for  a 
full-flow  dilution  system,  we 
recommend  a  reference  subsonic  venturi 
flow  meter  with  a  restrictor  valve  and  a 
blower  to  simulate  flow  rates.  For  inlet 
air,  dilution  air,  diluted  exhaust  for 
partial-flow  dilution,  raw  exhaust,  or 
sample  flow,  we  allow  reference  meters 
such  as  critical  flow  orifices,  critical 
flow  venturis,  laminar  flow  elements, 
master  mass  flow  standards,  or  Roots 
meters.  Make  sure  the  reference  meter  is 
calibrated  by  the  flow-meter 
manufacturer  and  its  calibration  is 
NIST-traceable.  If  you  use  the  difference 
of  two  flow  measurements  to  determine 
a  net  flow  rate,  you  may  use  one  of  the 
measurements  as  a  reference  for  the 
other. 

(ii)  Reference  flow  values.  Because  the 
reference  flow  is  not  absolutely 
constant,  sample  and  record  values  of 
hreti.  for  30  seconds  and  use  the 
arithmetic  mean  of  the  values,  href,  as 
the  reference  value.  Refer  to  §  1065.602 
for  an  example  of  calculating  arithmetic 
mean. 

(6)  Gas  division.  Use  one  of  the  two 
reference  signals: 

(i)  At  the  outlet  of  the  gas-division 
system,  connect  a  gas  analyzer  that 
meets  the  linearity  verification 
described  in  this  section  and  has  not 
been  linearized  with  the  gas  divider 
being  verified.  For  example,  verify  the 
linearity  of  an  analyzer  using  a  series  of 
reference  analytical  gases  directly  from 
compressed  gas  cylinders  that  meet  the 
specifications  of  §  1065.750.  We 
recommend  using  a  FID  analyzer  or  a 
PMD  or  MPD  O2  analyzer  because  of 
their  inherent  linearity.  Operate  this 
analyzer  consistent  with  how  you 
would  operate  it  during  an  emission 
test.  Connect  a  span  gas  to  the  gas- 
divider  inlet.  Use  the  gas-division 
system  to  divide  the  span  gas  with 


purified  air  or  nitrogen.  Select  gas 
divisions  that  you  typically  use.  Use  a 
selected  gas  division  as  the  measured 
value.  Use  the  analyzer  response 
divided  by  the  span  gas  concentration  as 
the  reference  gas-division  value. 

Because  the  instrument  response  is  not 
absolutely  constant,  sample  and  record 
values  of  Xren  for  30  seconds  and  use  the 
arithmetic  mean  of  the  values,  Xren.  as 
the  reference  value.  Refer  to  §  1065.602 
for  an  example  of  calculating  arithmetic 
mean. 

(ii)  Using  good  engineering  judgment 
and  the  gas  divider  manufacturer’s 
recommendations,  use  one  or  more 
reference  flow  meters  to  measure  the 
flow  rates  of  the  gas  divider  and  verify 
the  gas-division  value. 

(7)  Continuous  constituent 
concentration.  For  reference  values,  use 
a  series  of  gas  cylinders  of  known  gas 
concentration  or  use  a  gas-division 
system  that  is  known  to  be  linear  with 

a  span  gas.  Gas  cylinders,  gas-division 
systems,  and  span  gases  that  you  use  for 
reference  values  must  meet  the 
specifications  of  §  1065.750. 

(8)  Temperature.  You  may  perform 
the  linearity  verification  for  temperature 
measurement  systems  with 
thermocouples,  RTDs,  and  thermistors 
by  removing  the  sensor  from  the  system 
and  using  a  simulator  in  its  place.  Use 

a  NIST-traceable  simulator  that  is 
independently  calibrated  and,  as 
appropriate,  cold-junction- 
compensated.  The  simulator  uncertainty 
scaled  to  absolute  temperature  must  be 
less  than  0.5%  of  Tmax.  If  you  use  this 
option,  you  must  use  sensors  that  the 
supplier  states  are  accurate  to  better 
than  0.5%  of  Tmax  compared  with  their 
standard  calibration  curve. 

(9)  Mass.  For  linearity  verification  for 
gravimetric  PM  balances,  use  external 
calibration  weights  that  that  meet  the 
requirements  in  §  1065.790. 

(e)  Measurement  systems  that  require 
linearity  verification.  Table  1  of  this 
section  indicates  measurement  systems 
that  require  linearity  verification, 
subject  to  the  following  provisions: 

(1)  Perform  linearity  verification  more 
frequently  based  on  the  instrument 
manufacturer’s  recommendation  or  good 
engineering  judgment. 

(2)  The  expression  “Xmin”  refers  to  the 
reference  value  used  during  linearity 
verification  that  is  closest  to  zero.  This 
is  the  value  used  to  calculate  the  first 
tolerance  in  Table  1  of  this  section  using 
the  intercept,  Oo  Note  that  this  value 
may  be  zero,  positive,  or  negative 
depending  on  the  reference  values.  For 
example,  if  the  reference  values  chosen 
to  validate  a  pressure  transducer  vary 
from  - 10  to  - 1  kPa,  Xmin  is  - 1  kPa.  If 
the  reference  values  used  to  validate  a 
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temperature  device  vary  from  290  to  390 
K,  Xmin  is  290  K. 

(3)  The  expression  “max”  generally 
refers  to  the  absolute  value  of  the 
reference  value  used  during  linearity 
verification  that  is  furthest  from  zero. 
This  is  the  value  used  to  scale  the  first 
and  third  tolerances  in  Table  1  of  this 
section  using  ao  and  SEE.  For  example, 
if  the  reference  values  chosen  to 
validate  a  pressure  transducer  vary  from 
— 10  to  —  1  kPa,  then  pmax  is  +10  kPa. 

If  the  reference  values  used  to  validate 
a  temperature  device  vary  from  290  to 
390  K,  then  Tmax  is  390  K.  For  gas 
dividers  where  “max”  is  expressed  as, 
Xmax/Xspans;  Xmax  is  the  maximum  gas 
concentration  used  during  the  • 

*  verification,  x^pan  is  the  undivided, 
undiluted,  span  gas  concentration,  and 
the  resulting  ratio  is  the  maximum 
divider  point  reference  value  used 
during  the  verification  (typically  1).  The 
following  are  special  cases  where  “max” 
refers  to  a  different  value: 

(i)  For  linearity  verification  with  a  PM 
balance,  irinmx  refers  to  the  typical  mass 
of  a  PM  filter. 

(ii)  For  linearity  verification  of  torque 
on  the  engine’s  primary  output  shaft, 
Tmax  refers  to  the  manufacturer’s 
specified  engine  torque  peak  value  of 
the  lowest  torque  engine  to  be  tested. 

(4)  The  specified  ranges  are  inclusive. 
For  example,  a  specified  range  of  0.98- 
1.02  for  Qi  means  0.98<ai<1.02. 

(5)  Linearity  verification  is  optional 
for  systems  that  pass  the  flow-rate 
verification  for  diluted  exhaust  as 
described  in  §  1065.341  (the  propane 
check)  or  for  systems  that  agree  within 
±2%  based  on  a  chemical  balance  of 
carbon  or  oxygen  of  the  intake  air,  fuel, 
and  exhaust. 

(6)  You  must  meet  the  Ui  criteria  for 
these  quantities  only  if  the  absolute 
value  of  the  quantity  is  required,  as 


opposed  to  a  signal  that  is  only  linearly  . 
proportional  to  the  actual  value. 

(7)  Linearity  verification  is  required 
for  the  following  temperature 
measurements: 

(i)  The  following  temperature 
measurements  always  require  linearity 
verification: 

(A)  Air  intake. 

(B)  Aftertreatment  bed(s),  for  engines 
tested  with  aftertreatment  devices 
subject  to  cold-start  testing. 

(C)  Dilution  air  for  PM  sampling, 
including  CVS,  double-dilution,  and 
partial-flow  systems. 

(D)  PM  sample. 

(E)  Chiller  sample,  for  gaseous 
sampling  systems  that  use  thermal 
chillers  to  dry  samples  and  use  chiller 
temperature  to  calculate  the  dewpoint  at 
the  outlet  of  the  chiller.  For  your  testing, 
if  you  choose  to  use  a  high  alarm 
temperature  setpoint  for  the  chiller 
temperature  as  a  constant  value  in 
determining  the  amount  of  water 
removed  from  the  emission  sample,  you 
may  use  good  engineering  judgment  to 
verify  the  accuracy  of  the  high  alarm 
temperature  setpoint  instead  of  linearity 
verification  on  the  chiller  temperature. 
To  verify  that  the  alarm  trip  point  value 
is  no  less  than  2.0  °C  below  the 
reference  value  at  the  trip  point,  we 
recommend  that  you  input  a  reference 
simulated  temperature  signal  below  the 
alarm  trip  point  and  increase  this  signal 
until  the  high  alarm  trips. 

(ii)  Linearity  verification  is  required 
for  the  following  temperature 
measurements  if  these  temperature 
measurements  are  specified  by  the 
engine  manufacturer: 

(A)  Fuel  inlet. 

(B)  Air  outlet  to  the  test  cell’s  charge 
air  cooler  air  outlet,  for  engines  tested 
with  a  laboratory  heat  exchanger  that 
simulates  an  installed  charge  air  cooler. 


(C)  Coolant  inlet  to  the  test  cell’s 
charge  air  cooler,  for  engines  tested  with 
a  laboratory  heat  exchanger  that 
simulates  an  installed  charge  air  cooler. 

(D)  Oil  in  the  sump/pan. 

(E)  Coolant  before  the  thermo.stat,  for 
liquid-cooled  engines. 

(8)  Linearity  verification  is  required 
for  the  following  pressure 
measurements: 

(i)  The  following  pressure 
measurements  always  require  linearity 
verification: 

(A)  Air  intake  restriction. 

(B)  Exhaust  back  pressure. 

(C)  Barometer. 

(D)  CVS  inlet  gage  pressure. 

(E)  Sample  dryer,  for  ga.seous 
sampling  systems  that  use  either 
osmotic-membrane  or  thermal  chillers 
to  dry  samples.  For  your  testing,  if  you 
choose  to  use  a  low  alarm  pressure 
setpoint  for  the  sample  dryer  pressure  as 
a  constant  value  in  determining  the 
amount  of  water  removed  from  the 
emission  sample,  you  may  use  good 
engineering  judgment  to  verify  the 
accuracy  of  the  low  alarm  pressure 
setpoint  instead  of  linearity  verification 
on  the  sample  dryer  pressure.  To  verify 
that  the  trip  point  value  is  no  more  than 
4.0  kPa  above  the  reference  value  at  the 
trip  point,  we  recommend  that  you 
input  a  reference  pressure  signal  above 
the  alarm  trip  point  and  decrease  this 
signal  until  the  low  alarm  trips. 

(ii)  Linearity  verification  is  required 
for  the  following  pressure 
measurements  if  these  pressure 
measurements  are  specified  by  the 
engine  manufacturer: 

(A)  The  test  cell’s  charge  air  cooler 
and  interconnecting  pipe  pressure  drop, 
for  turbo-charged  engines  tested  with  a 
laboratory  heat  exchanger  that  simulates 
an  installed  charge  air  cooler. 

(B)  Fuel  outlet. 


Table  1  of  §1065.307— Measurement  Systems  That  Require  Linearity  Verification 


Measurement  system 

Quantity 

,  Linearity  criteria 

Xm,n(a,-1)+ao 

3i 

SEE 

Speed  . 

fn 

<0.05%  •  /nmax  . 

0.98-1 .02 

^%  •  /nmax  . 

>0.990 

Torque . 

T 

<1  %  .  Tmax  . 

0.98-1 .02 

<2%  •  Tmax  . - . 

>0.990 

Electrical  power . 

P 

<1%  .  P”ax  . 

0.98-1 .02 

<2%  •  Pmax  . 

>0.990 

Current  . 

1 

<1  %  ■  /max  . 

0.98-1 .02 

^%  .  /max  . 

>0.990 

Voltage  . 

u 

<1%  •  Umax  . 

0.98-1 .02 

^%  •  Umax  . 

>0.990 

Fuel  flow  rate  . . 

rii 

<1%  •  rhmax  . 

0.98-1.02 

<2%  •  ihmax  . 

>0.990 

Intake-air  flow  rate'  . 

h 

<1%  •  hmax  . 

0.98-1.02 

<2%  •  hmax  . 

>0.990 

Dilution  air  flow  rate'  . 

h 

<1%  •  hmax  . 

0.98-1 .02 

<2%  •  hmax  . 

>0.990 

Diluted  exhaust  flow  rate'  . 

h 

<1%  .  hmax  . 

0.98-1 .02 

^%  .  hmax  . 

>0.990 

Raw  exhaust  flow  rate'  . 

h 

<1%  •  hmax  . 

0.98-1 .02 

^%  •  hmax  . 

>0.990 

n 

<1%  .  hmax  . 

0.98-1 .02 

<2%  •  hmax  . 

>0.990 

Gas  dividers  . 

X/X^pan 

^0-5  /o  *  Xmax/xspan  . 

0.98-1.02 

/o  •  Xmax/xspan  . 

>0.990 

Gas  analyzers  for  laboratory 

X 

<0.5%  •  Xmax  . 

0.99-1.01 

<1%  •  Xmax  . 

>0.998 

testing. 

Gas  analyzers  for  field  testing 

X 

<1%-Xmax  . 

0.99-1.01 

<1%  •  Xmax  . 

>0.998 

PM  balance  . 

m 

<1%  •  rrimax . 

0.99-1.01 

<1%  •  rrimax  . 

^.998 
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Table  1  of  §1065.307 — Measurement  Systems  That  Require  Linearity  Verification— Continued 


p 

<1%  •  Anax  . 

0.99-1.01 

^0.5  /o  *  T^wmax  . 

0.99-1.01 

Tdcw 

/o  •  Tjewmax  . 

0.99-1.01 

T 

<1%  •  . 

0.99-1.01 

- 

Pressures  . 

Dewpoint  for  intake  air,  PM- 
stabilization  and  balance  en¬ 
vironments. 

Other  dewpoint  measurements 
Analog-to-digital  conversion  of 
temperature  signals 


<1%  •  Pmux  . 

<0.5%  • 

Tdewmax 


<1%  *  Idcwmax 
<1%  •  Tmax  . 


>0.998 

>0.998 


>0.998 

>0.998 


’  For  flow  meters  that  determine  volumetric  flow  rate,  \/sid,  you  may  substitute  14, d  for  h  as  the  quantity  and  substitute  I4idmax  for  h„ 


m  236.  Section  1065.308  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (g)  to  read  as  follows: 

§  1 065.308  Continuous  gas  analyzer 
system-response  and  updating-recording 
verification — for  gas  analyzers  not 
continuously  compensate  for  other  gas 
species. 

***** 

(d)  Procedure.  Use  the  following 
procedure  to  verify  the  response  of  each 
continuous  gas  analyzer: 

(1)  Instrument  setup.  Follow  the 
analyzer  manufacturer’s  start-up  and 
operating  instructions.  Adjust  the 
measurement  system  as  needed  to 
optimize  performance.  Run  this 
verification  with  the  analyzer  operating 
in  the  same  manner  you  will  use  for 
emission  testing.  If  the  analyzer  shares 
its  sampling  system  with  other 
analyzers,  and  if  gas  flow  to  the  other 
analyzers  will  affect  the  system 
response  time,  then  start  up  and  operate 
the  other  analyzers  while  running  this 
verification  test.  You  may  run  this 
verification  test  on  multiple  analyzers 
sharing  the  same  sampling  system  at  the 
same  time.  If  you  use  any  analog  or  real¬ 
time  digital  filters  during  emission 
testing,  you  must  operate  those  filters  in 
the  same  manner  during  this 
verification. 

(2)  Equipment  setup.  We  recommend 
using  minimal  lengths  of  gas  transfer 
lines  between  all  connections  and  fast¬ 
acting  three-way  valves  (2  inlets,  1 
outlet)  to  control  the  flow  of  zero  and 
blended  span  gases  to  the  sample 
system’s  probe  inlet  or  a  tee  near  the 
outlet  of  the  probe.  If  you  inject  the  gas 
at  a  tee  necu  the  outlet  of  the  probe,  you 
may  correct  the  transformation  time,  fso, 
for  an  estimate  of  the  transport  time 
from  the  probe  inlet  to  the  tee.  Normally 
the  gas  flow  rate  is  higher  than  the 
sample  flow  rate  and  the  excess  is 
overflowed  out  the  inlet  of  the  probe.  If 
the  gas  flow  rate  is  lower  than  the 
sample  flow  rate,  the  gas  concentrations 
must  be  adjusted  to  account  for  the 
dilution  from  ambient  air  drawn  into 
the  probe.  We  recommend  you  use  the 
final,  stabilized  analyzer  reading  as  the 
final  gas  concentration.  Select  span 


gases  for  the  species  being  measured. 
You  may  use  binary  or  multi-gas  span 
gases.  You  may  use  a  gas  blending  or 
mixing  device  to  blend  span  gases.  A 
gas  blending  or  mixing  device  is 
recommended  when  blending  span 
gases  diluted  in  N2  with  span  gases 
diluted  in  air.  You  may  use  a  multi-gas 
span  gas,  such  as  NO-CO-CO2-C3H8-CH4, 
to  verify  multiple  analyzers  at  the  same 
time.  If  you  use  standard  binary  span 
gases,  you  must  run  separate  response 
tests  for  each  analyzer.  In  designing 
your  experimental  setup,  avoid  pressure 
pulsations  due  to  stopping  the  flow 
through  the  gas-blending  device.  The 
change  in  gas  concentration  must  be  at 
least  20%  of  the  analyzer’s  range. 

(3)  Data  collection,  (i)  Start  the  flow 
of  zero  gas. 

(ii)  Allow  for  stabilization,  accounting 
for  transport  delays  and  the  slowest 
analyzer’s  full  response. 

(iii)  Start  recording  data.  For  this 
verification  you  must  record  data  at  a 
frequency  greater  than  or  equal  to  that 
of  the  updating-recording  frequency 
used  during  emission  testing.  You  may 
not  use  interpolation  or  filtering  to  alter 
the  recorded  values. 

(iv)  Switch  4he  flow  to  allow  the 
blended  span  gases  to  flow  to  the 
analyzer.  If  you  intend  to  use  the  data 
from  this  test  to  determine  tso  for  time 
alignment,  record  this  time  as  to. 

(v)  Allow  for  transport  delays  and  the 
slowest  analyzer’s  full  response. 

(vi)  Switch  the  flow  to  allow  zero  gas 
to  flow  to  the  analyzer.  If  you  intend  to 
use  the  data  from  this  test  to  determine 
tso  for  time  alignment,  record  this  time 
as  tioo. 

(vii)  Allow  for  transport  delays  and 
the  slowest  analyzer’s  full  response. 

(viii)  Repeat  the  steps  in  paragraphs 
{dK3Kiv)  through  (vii)  of  this  section  to 
record  seven  full  cycles,  ending  with 
zero  gas  flowing  to  the  analyzers. 

(ix)  Stop  recording. 
***** 

(g)  Optional  procedure.  Instead  of 
using  a  three-way  valve  to  switch 
between  zero  and  span  gases,  you  may 
use  a  fast-acting  two-way  valve  to 
switch  sampling  between  ambient  air 


and  span  gas  at  the  prohe  inlet.  For  this 
alternate  procedure,  the  following 
provisions  apply: 

(1)  If  your  probe  is  sampling  from  a 
continuously  flowing  gas  stream  (such 
as  a  CVS  tunnel),  you  may  adjust  the 
span  gas  flow  rate  to  be  different  than 
the  sample  flow  rate. 

(2)  If  your  probe  is  sampling  from  a 
gas  stream  that  is  not  continuously 
flowing  (such  as  a  raw  exhaust  stack), 
you  must  adjust  the  span  gas  flow  rate 
to  be  less  than  the  sample  flow  rate  so 
ambient  air  is  always  drawn  into  the 
probe  inlet.  This  avoids  errors 
associated  with  overflowing  span  gas 
out  of  the  probe  inlet  and  drawing  the 
span  gas  back  in  when  sampling 
ambient  air. 

(3)  When  sampling  ambient  air  with 
or  without  span  gas,  all  the  analyzer 
readings  must  be  stable  within  ±0.5%  of 
the  target  gas  concentration  step  size.  If 
any  analyzer  reading  is  outside  the 
specified  range,  you  must  resolve  the 
problem  and  verify  that  all  the  analyzer 
readings  meet  this  specification. 

(4)  For  oxygen  analyzers,  you  may  use 
purified  N2  as  the  zero  gas  and  ambient 
air  (plus  purified  N2  if  needed)  as  the 
reference  gas.  Perform  the  verification 
with  seven  repeat  measurements  that 
each  consist  of  stabilizing  with  purified 
N2,  switching  to  ambient  air  and 
observing  the  analyzer’s  response  rise 
and  stabilized  reading,  followed  by 
switching  back  to  purified  N2  and 
observing  the  analyzer’s  response  fall 
and  stabilized  reading. 

f  237.  Section  1065.309  is  amended  by 
revising  paragraphs  (a)  and  (d)(2)  and 
adding  paragraphs  (g)  and  (h)  to  read  as 
follows: 

§  1065.309  Continuous  gas  analyzer 
system-response  and  updating-recording 
verification — ^for  gas  analyzers  continuously 
compensated  for  other  gas  species. 

(a)  Scope  and  frequency.  This  section 
describes  a  verification  procedure  for 
system  response  and  updating-recording 
frequency  for  continuous  gas  analyzers 
that  output  a  single  gas  species  mole 
fraction  (i.e.,  concentration)  based  on  a 
continuous  combination  of  multiple  gas 
species  measured  with  multiple 
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detectors  (i.e.,  gas  analyzers 
continuously  compensated  for  other  gas 
species).  See  §  1065.308  for  verification 
procedures  that  apply  to  continuous  gas 
analyzers  that  are  not  continuously 
compensated  for  other  gas  species  or 
that  use  only  one  detector  for  gaseous 
species.  Perform  this  verification  to 
determine  the  system  response  of  the 
continuous  gas  analyzer  and  its 
sampling  system.  This  verification  is 
required  for  continuous  gas  analyzers 
used  for  transient  or  ramped-modal 
testing.  You  need  not  perform  this 
verification  for  batch  gas  analyzers  or 
for  continuous  gas  analyzers  that  are 
used  only  for  discrete-mode  testing.  For 
this  check  we  consider  water  vapor  a 
gaseous  constituent.  This  verification 
does  not  apply  to  any  processing  of 
individual  analyzer  signals  that  are 
time-aligned  to  their  tso  times  and  were 
verified  according  to  §  1065.308.  For 
example,  this  verification  does  not 
apply  to  correction  for  water  removed 
from  the  sample  done  in  post-processing 
according  to  §  1065.659  (40  CFR 
1066. 64P  for  vehicle  testing)  and  it  does 
not  apply  to  NMHC  determination  from 
THC  and  CH4  according  to  §  1065.660. 
Perform  this  verification  after  initial 
installation  (i.e.,  test  cell 
commissioning)  and  after  any 
»  modifications  to  the  system  that  would 
change  the  system  response. 
***** 

(d)  *  *  * 

(2)  Equipment  setup.  We  recommend 
using  minimal  lengths  of  gas  transfer 
lines  between  all  connections  and  fast¬ 
acting  three-way  valves  (2  inlets,  1 
outlet)  to  control  the  flow  of  zero  and 
blended  span  gases  to  the  sample 
system’s  probe  inlet  or  a  tee  near  the 
outlet  of  the  probe.  If  you  inject  the  gas 
at  a  tee  near  the  outlet  of  the  probe,  you 
may  correct  the  transformation  time,  fso, 
for  an  estimate  of  the  transport  time 
from  the  probe  inlet  to  the  tee.  Normally 
the  gas  flow  rate  is  higher  than  the 
sample  flow  rate  and  the  excess  is 
overflowed  out  the  inlet  of  the  probe.  If 
the  gas  flow  rate  is  lower  than  the 
sample  flow  rate,  the  gas  concentrations 
must  be  adjusted  to  account  for  the 
dilution  from  ambient  air  drawn  into 
the  probe.  We  recommend  you  use  the 
final,  stabilized  analyzer  reading  as  the 
final  gas  concentration.  Select  span 
gases  for  the  species  being  continuously 
combined,  other  than  H2O.  Select 
concentrations  of  compensating  species 
that  will  yield  concentrations  of  these 
species  at  the  analyzer  inlet  that  covers 
the  range  of  concentrations  expected 
during  testing.  You  may  use  binary  or 
multi-gas  span  gases.  You  may  use  a  gas 
blending  or  mixing  device  to  blend  span 


gases.  A  gas  blending  or  mixing  device 
is  recommended  when  blending  span 
gases  diluted  in  N2  with  span  gases 
diluted  in  air.  You  may  use  a  multi-gas 
span  gas,  such  as  NO-CO-CO2-C3H8-CH4, 
to  verify  multiple  analyzers  at  the  same 
time.  In  designing  your  experimental 
setup,  avoid  pressure  pulsations  due  to 
stopping  the  flow  through  the  gas 
blending  device.  The  change  in  gas 
concentration  must  be  at  least  20%  of 
the  analyzer’s  range.  If  H2O  correction  is 
applicable,  then  span  gases  must  be 
humidified  before  entering  the  analyzer; 
however,  you  may  not  humidify  NO2 
span  gas  by  passing  it  through  a  sealed 
humidification  vessel  that  contains 
water.  You  must  humidify  NO2  span  gas 
with  another  moist  gas  stream.  We 
recommend  humidifying  your  NO-CO- 
CO2-C4H8-CH4,  balance  N2  blended  gas 
by  flowing  the  gas  mixture  through  a 
sealed  vessel  that  humidifies  the  gas  by 
bubbling  it  through  distilled  water  and 
then  mixing  the  gas  with  dry  NO2  gas, 
balance  purified  air.  If  your  system  does 
not  use  a  sample  dryer  to  remove  water 
from  the  sample  gas,  you  must  humidify 
your  span  gas  to  the  highest  sample  H2O 
content  that  you  estimate  during 
emission  sampling.  If  your  system  uses 
a  sample  dryer  during  testing,  it  must 
pass  the  sample  dryer  verification  check 
in  §  1065.342,  and  you  njust  humidify 
your  span  gas  to  an  H2O  content  greater 
than  or  equal  to  the  level  determined  in 
§  1065.145(e)(2).  If  you  are  humidifying 
span  gases  without  NO2,  use  good 
engineering  judgment  to  ensure  that  the 
wall  temperatures  in  the  transfer  lines, 
fittings,  and  valves  from  the 
humidifying  system  to  the  probe  are 
above  the  dewpoint  required  for  the 
target  H2O  content.  If  you  are 
humidifying  span  gases  with  NO2,  use 
good  engineering  judgment  to  ensure 
that  there  is  no  condensation  in  the 
transfer  lines,  fittings,  or  valves  from  the 
point  where  humidified  gas  is  mixed 
with  NO2  span  gas  to  the  probe.  We 
recommend  that  you  design  your  setup 
so  that  the  wall  temperatures  in  the 
transfer  lines,  fittings,  and  valves  from 
the  humidifying  system  to  the  probe  are 
at  least  5  °C  above  the  local  sample  gas 
dewpoint.  Operate  the  measurement 
and  sample  handling  system  as  you  do 
for  emission  testing.  Make  no 
modifications  to  the  sample  handling 
system  to  reduce  the  risk  of 
condensation.  Flow  humidified  gas 
through  the  sampling  system  before  this 
check  to  allow  stabilization  of  the 
measurement  system’s  sampling 
handling  system  to  occur,  as  it  would 
for  an  emission  test. 
***** 


(g)  Optional  procedure.  Follow  the 
optional  procedures  in  §  1065.308(g), 
noting  that  you  may  use  compensating 
gases  mixed  with  ambient  air  for  oXygen 
analyzers. 

(h)  Analyzers  with  H2O  compensation 
sampling  downstream  of  a  sample 
dryer.  You  may  omit  humidifying  the 
span  gas  as  described  in  this  paragraph 
(h).  If  an  analyzer  compensates  only  for 
H2O,  you  may  apply  the  requirements  of 
§  1065.308  instead  of  the  requirements 
of  this  section.  You  may  omit 
humidifying  the  span  gas  if  you  meet 
the  following  conditions: 

(1)  The  analyzer  is  located 
downstream  of  a  sample  dryer. 

(2)  The  maximum  value  for  H2O  mole 
fraction  downstream  of  the  dryer  must 
be  less  than  or  equal  to  0.010.  Verify 
this  during  each  sample  dryer 
verification  according  to  §  1065.342. 

■  238.  Section  1065.310  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§1065.310  Torque  calibration. 
***** 

(d)  Strain  gage,  load  transducer,  or 
proving  ring  calibration.  This  technique 
applies  force  either  by  hanging  weights 
on  a  lever  arm  (these,  weights  and  their 
lever  arm  length  are  not  used  as  part  of 
the  reference  torque  determination)  or 
by  operating  the  dynamometer  at 
different  torques.  Apply  at  least  six 
force  combinations  for  each  applicable 
torque-measuring  range,  spacing  the 
force  quantities  about  equally  over  the 
range.  Oscillate  or  rotate  the 
dynamometer  during  calibration  to 
reduce  frictional  static  hysteresis.  In  this 
case,  the  reference  torque  is  determined 
by  multiplying  the  force  output  from  the 
reference  meter  (such  as  a  strain  gage, 
load  transducer,  or  proving  ring)  by  its 
effective  lever-arm  length,  which  you 
measure  from  the  point  where  the  force 
measurement  is  made  to  the 
dynamometer’s  rotational  ax's.  Make 
sure  you  measure  this  length 
perpendicular  to  the  reference  meter’s 
measurement  axis  and  perpendicular  to 
the  dynamometer’s  rotational  axis. 

■  239.  Section  1065.315  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 065.31 5  Pressure,  temperature,  and 
dewpoint  calibration. 

(a)  *  *  * 

(2)  Temperature.  We  recommend 
digital  dry-block  or  stirred-liquid 
temperature  calibrators,  with  data 
logging  capabilities  to  minimize 
transcription  errors.  We  recommend 
using  calibration  reference  quantities 
that  are  NIST-traceable  within  0.5% 
uncertainty.  You  may  perform  linearity 
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verification  for  temperature 
measurement  systems  with 
thermocouples,  RTDs,  and  thermistors 
by  removing  the  sensor  from  the  system 
and  using  a  simulator  in  its  place.  Use 
a  NIST-traceable  simulator  that  is 
independently  calibrated  and,  as 
appropriate,  cold-junction  compensated. 
The  simulator  uncertainty  scaled  to 
absolute  temperature  must  be  less  than 
0.5%  of  Tmax  If  you  use  this  option,  you 
must  use  sensors  that  the  supplier  states 
are  accurate  to  better  than  0.5%  of  Tmax 
compared  with  their  standard 
calibration  curve. 

***** 

■  240.  Section  1065.341  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  introductory  text,  (d) 
introductory  text,  and  (0(3)  to  read  as 
follows; 

§  1065.341  CVS,  PFD,  and  batch  sampler 
verification  (propane  check). 

(a)  A  propane  check  serves  as  a  CVS 
verification  to  determine  if  there  is  a 
discrepancy  in  measured  values  of 
diluted  exhaust  flow.  You  may  use  the 
same  procedure  to  verify  PFDs  and 
batch  samplers.  For  purposes  of  PFD 
and  batch  sampler  verification,  read  the 
term  CVS  to  mean  PFD  or  batch  sampler 
as  appropriate.  A  propane  check  also 
serves  as  a  batch-sampler  verification  to 
determine  if  there  is  a  discrepancy  in  a 
batch  sampling  system  that  extracts  a 
sample  from  a  CVS,  as  described  in 
paragraph  (g)  of  this  section.  Using  good 
engineering  judgment  and  safe 
practices,  this  check  may  be  performed 
using  a  gas  other  than  propane,  such  as 
CO2  or  CO.  A  failed  propane  check 
might  indicate  one  or  more  problems 
that  may  require  corrective  action,  as 
follows: 

***** 

(d)  If  you  performed  the  vacuum-side 
leak  verification  of  the  HC  sampling 
system  as  described  in  paragraph  (c)(8) 
of  this  section,  you  may  use  the  HC 
contamination  procedure  in 
§  1065.520(f)  to  verify  HC 
contamination.  Otherwise,  zero,  span, 
and  verify  contamination  of  the  HC 
sampling  system,  as  follows: 
***** 

(f)*  *  * 

(3)  Calculate  total  CsHs  mass  based  on 
vour  CVS  and  HC  data  as  described  in 
§  1065.650  (40  CFR  1066.610  for  vehicle 
testing)  and  §  1065.660,  using  the  molar 
mass  of  CjHk,  Mcms.  instead  the 
effective  molar  mass  of  HC,  Mhc. 
***** 

■  241.  Section  1065.350  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 


§1065.350  H2O  interference  verification  for 
CO2  NDIR  analyzers. 

***** 

(d)  Procedure.  Perform  the 
interference  verification  as  follows: 

(1)  Start,  operate,  zero,  and  span  the 
CO2  NDIR  analyzer  as  you  would  before 
an  emission  test.  If  the  sample  is  passed 
through  a  dryer  during  emission  testing, 
you  may  run  this  verification  test  with 
the  dryer  if  it  meets  the  requirements  of 
§  1065.342.  Operate  the  dryer  at  the 
same  conditions  as  you  will  for  an 
emission  test.  You  may  also  run  this 
verification  test  without  the  sample 
dryer. 

(2)  Create  a  humidified  test  gas  by 
bubbling  zero  gas  that  meets  the 
specifications  in  §  1065.750  through 
distilled  H2O  in  a  sealed  vessel.  If  the 
sample  is  not  passed  through  a  dryer 
during  emission  testing,  control  the 
vessel  temperature  to  generate  an  H2O 
level  at  least  as  high  as  the  maximum 
expected  during  emission  testing.  If  the 
sample  is  passed  through  a  dryer  during 
emission  testing,  control  the  vessel 
temperature  to  generate  an  H2O  level  at 
least  as  high  as  the  level  determined  in 
§  1065.145(e)(2)  for  that  dryer. 

(3)  Introduce  the  humidified  test  gas 
into  the  sample  system.  You  may 
introduce  it  downstream  of  any  sample 
dryer,  if  one  is  used  during  testing. 

(4)  If  the  sample  is  not  passed  through 
a  dryer  during  this  verification  test, 
measure  the  H2O  mole  fraction,  Xh2o,  of 
the  humidified  test  gas,  as  close  as 
possible  to  the  inlet  of  the  analyzer.  For 
example,  measure  dewpoint,  Taew,  and 
absolute  pressure,  ptotai,  to  calculate 
xh2o  Verify  that  the  H2O  content  meets 
the  requirement  in  paragraph  (d)(2)  of 
this  section.  If  the  sample  is  passed 
through  a  dryer  during  this  verification 
test,  you  must  verify  that  the  H2O 
content  of  the  humidified  test  gas 
downstream  of  the  vessel  meets  the 
requirement  in  paragraph  (d)(2)  of  this 
section  based  on  either  direct 
measurement  of  the  H2O  content  (e.g., 
dewpoint  and  pressure)  or  an  estimate 
based  on  the  vessel  pressure  and 
temperature.  Use  good  engineering 
judgment  to  estimate  the  H2O  content. 
For  example,  you  may  use  previous 
direct  measurements  of  H2O  content  to 
verify  the  vessel’s  level  of  saturation. 

(5)  If  a  sample  dryer  is  not  used  in  this 
verification  test,  use  good  engineering 
judgment  to  prevent  condensation  in  the 
transfer  lines,  fittings,  or  valves  from  the 
point  where  Xh2o  is  measured  to  the 
analyzer.  We  recommend  that  you 
design  your  system  so  the  wall 
temperatures  in  the  transfer  lines, 
fittings,  and  valves  from  the  point  where 
xh2o  is  measured  to  the  analyzer  are  at 


least  5  °C  above  the  local  sample  gas 
dewpoint. 

(6)  Allow  time  for  the  analyzer 
response  to  stabilize.  Stabilization  time 
may  include  time  to  purge  the  transfer 
line  and  to  account  for  analyzer 
response. 

(7)  While  the  analyzer  measures  the 
sample’s  concentration,  record  30 
seconds  of  sampled  data.  Calculate  the 
arithmetic  mean  of  this  data.  The 
analyzer  meets  the  interference 
verification  if  this  value  is  within  (0.0 
±0.4)  mmol/mol. 

(e)  Exceptions.  The  following 
exceptions  apply; 

(1)  You  may  omit  this  verification  if 
you  can  show  by  engineering  analysis 
that  for  your  CO2  sampling  system  and 
your  emission-calculation  procedures, 
the  H2O  interference  for  your  CO2  NDIR 
analyzer  always  affects  your  brake- 
specific  emission  results  within  ±0.5% 
of  each  of  the  applicable  standards.  This 
specification  also  applies  for  vehicle 
testing,  except  that  it  relates  to  emission 
results  in  g/mile  or  g/kilometer. 

(2)  You  may  use  a  CO2  NDIR  analyzer 
that  you  determine  does  not  meet  this 
verification,  as  long  as  you  try  to  correct 
the  problem  and  the  measurement 
deficiency  does  not  adversely  affect 
your  ability  to  show  that  engines 
comply  with  all  applicable  emission 
standards. 

■  242.  Section  1065.355  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 

§  1065.355  H2O  and  CO2  interference 
verification  for  CO  NDIR  analyzers. 

***** 

(d)  Procedure.  Perform  the 
interference  verification  as  follows: 

(1)  Start,  operate,  zero,  and  span  the 
CO  NDIR  analyzer  as  you  would  before 
an  emission  test.  If  the  sample  is  passed 
through  a  dryer  during  emission  testing, 
you  may  run  this  verification  test  with 
the  dryer  if  it  meets  the  requirements  of 
§  1065.342.  Operate  the  dryer  at  the 
same  conditions  as  you  will  for  an 
emission  test.  You  may  also  run  this 
verification  test  without  the  sample 
dryer. 

(2)  Create  a  humidified  CO2  test  gas 
by  bubbling  a  CO2  span  gas  that  meets 
the  specifications  in  §  1065.750  through 
distilled  H2O  in  a  sealed  Vessel.  If  the 
sample  is  not  passed  through  a  dryer 
during  emission  testing,  control  the 
vessel  temperature  to  generate  an  H2O 
level  at  least  as  high  as  the  maximum 
expected  during  emission  testing.  If  the 
sample  is  passed  through  a  dryer  during 
emission  testing,  control  the  vessel 
temperature  to  generate  an  H2O  level  at 
least  as  high  as  the  level  determined  in 
§  1065.145(e)(2)  for  that  dryer.  Use  a 
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CO2  span  gas  concentration  at  least  as 
high  as  the  maximum  expected  during 
testing. 

(3)  Introduce  the  humidified  CO2  test 
gas  into  the  sample  system.  You  may 
introduce  it  downstream  of  any  sample 
dryer,  if  one  is  used  during  testing. 

(4)  If  the  sample  is  not  passed  through 
a  dryer  during  this  verification  test, 
measure  the  H2O  mole  fraction,  Xh2o,  of 
the  humidified  CO2  test  gas  as  close  as 
possible  to  the  inlet  of  the  analyzer.  For 
example,  measure  dewpoint,  Tdew.  and 
absolute  pressure,  ptotai,  to  calculate 
Xh2o.  Verify  that  the  H2O  content  meets 
the  requirement  in  paragraph  (d)(2)  of 
this  section.  If  the  sample  is  passed 
through  a  dryer  during  this  verification 
test,  you  must  verify  that  the  H2O 
content  of  the  humidified  test  gas  . 
downstream  of  the  vessel  meets  the 
requirement  in  paragraph  (d)(2)  of  this 
section  based  on  either  direct 
measurement  of  the  H2O  content  (e.g., 
dewpoint  and  pressure)  or  an  estimate 
based  on  the  vessel  pressure  and 
temperature.  Use  good  engineering 
judgment  to  estimate  the  H2O  content. 
For  example,  you  may  use  previous 
direct  measurements  of  H2O  content  to 
verify  the  vessel’s  level  of  saturation. 

(5)  If  a  sample  dryer  is  not  used  in  this 
verification  test,  use  good  engineering 
judgment  to  prevent  condensation  in  the 
transfer  lines,  fittings,  or  valves  from  the 
point  where  Xh2o  is  measured  to  the 
analyzer.  We  recommend  that  you 
design  your  system  so  that  the  wall 
temperatures  in  the  transfer  lines, 
fittings,  and  valves  from  the  point  where 
xh2o  is  measured  to  the  analyzer  are  at 
least  5  -C  above  the  local  sample  gas 
dewpoint. 

(6)  Allow  time  for  the  analyzer 
response  to  stabilize.  Stabilization  time 
may  include  time  to  purge  the  transfer 
line  and  to  account  for  analyzer 
response. 

(7)  While  the  analyzer  measures  the 
sample’s  concentration,  record  its 
output  for  30  seconds.  Calculate  the 
arithmetic  mean  of  this  data. 

(8)  The  analyzer  meets  the 
interference  verification  if  the  result  of 
paragraph  (d)(7)  of  this  section  meets 
the  tolerance  in  paragraph  (c)  of  this 
section. 

(9)  You  may  also  run  interference 
procedures  for  CO2  and  H2O  separately. 
If  the  CO2  and  H2O  levels  used  are 
higher  than  the  maximum  levels 
expected  during  testing,  you  may  scale 
down  each  observed  interference  value 
by  multiplying  the  observed 
interference  by  the  ratio  of  the 
maximum  expected  concentration  value 
to  the  actual  value  used  during  this 
procedure.  You  may  run  separate 
interference  concentrations  of  H2O 


(down  to  0.025  mol/mol  H2O  content) 
that  are  lower  than  the  maximum  levels 
expected  during  testing,  but  you  must 
scale  up  the  observed  H2O  interference 
by  multiplying  the  observed 
interference  by  the  ratio  of  the 
maximum  expected  H2O  concentration 
value  to  the  actual  value  used  during 
this  procedure.  The  sum  of  the  two 
scaled  interference  values  must  meet  the 
tolerance  in  paragraph  (c)  of  this 
section. 

*  *  *  *  ★ 

■  243.  Section  1065.360  is  amended  by 
revising  paragraphs  (a)(3),  (b),  (d),  and 
(e)  introductory  text,  and  adding 
paragraph  (e)(4),  to  read  as  follows: 

§  1 065.360  FID  optimization  and 
verification. 

(a)  *  *  * 

(3)  Verify  the  CH4  response  within 
185  days  before  testing  as  described  in 
paragraph  (e)  of  this  section. 

(b)  Calibration.  Use  good  engineering 
judgment  to  develop  a  calibration 
procedure,  such  as  one  based  on  the 
FID-analyzer  manufacturer’s 
instructions  and  recommended 
frequency  for  calibrating  the  FID. 
Alternately,  you  may  remove  system 
components  for  off-site  calibration.  For 
a  FID  that  measures  THC,  calibrate 
using  C3H«  calibration  gases  that  meet 
the  specifications  of  §  1065.750.  For  a 
FID  that  measures  CH4,  calibrate  using 
CH4  calibration  gases  that  meet  the 
specifications  of  §  1065.750.  We 
recommend  FID  analyzer  zero  and  span 
gases  that  contain  approximately  the 
flow-weighted  mean  concentration  of  O2 
expected  during  testing.  If  you  use  a  FID 
to  measure  CH4  downstream  of  a 
nonmethane  cutter,  you  may  calibrate 
that  FID  using  CH4  calibration  gases 
with  the  cutter.  Regardless  of  the 
calibration  gas  composition,  calibrate  on 
a  carbon  number  basis  of  one  (Cj).  For 
example,  if  you  use  a  CjHs  span  gas  of 
concentration  200  pmol/mol,  span  the 
FID  to  respond  with  a  value  of  600 
pmol/mol.  As  another  example,  if  you 
use  a  CH4  span  gas  with  a  concentration 
of  200  pmol/mol,  span  the  FID  to 
respond  with  a  value  of  200  pmol/mol. 
***** 

(d)  THC  FID  CHa  response  factor 
determination.  This  procedure  is  only 
for  FID  analyzers  that  measure  THC. 
Since  FID  analyzers  generally  have  a 
different  response  to  CH4  versus  C.iHs, 
determine  each  THC-FID* analyzer’s  CH4 
response  factor,  RFch4(thc-fidi.  after  FID 
optimization.  Use  the  most  recent 
RFch4[thc-fid]  measured  according  to 
this  section  in  the  calculations  for  HC 
determination  described  in  §  1065.660 
to  compensate  for  CH4  response. 
Determine  itFcH4|THc-FiD|  as  follows. 


noting  that  you  do  not  determine 
RFch4ithc-fidi  for  FIDs  that  are 
calibrated  and  spanned  using  CH4  with 
a  nonmethane  cutter; 

(1)  Select  a  C.^Hs  span  gas 
concentration  that  you  use  to  span  your 
analyzers  before  emission  testing.  Use 
only  span  gases  that  meet  the 
specifications  of  §  1065.750.  Record  the 
CsHs  concentration  of  the  gas. 

(2)  Select  a  CH4  span  gas 
concentration  that  you  use  to  span  your 
analyzers  before  emission  testing.  Use 
only  span  gases  that  meet  the 
specifications  of  §  1065.750.  Record  the 
CH4  concentration  of  the  gas. 

(3)  Start  and  operate  the  FID  analyzer 
according  to  the  manufacturer’s 
instructions. 

(4)  Confirm  that  the  FID  analyzer  has 
been  calibrated  using  CjHk.  Calibrate  on 
a  carbon  number  basis  of  one  (C|).  For 
example,  if  you  use  a  C.iHs  span  gas  of 
concentration  200  pmol/mol,  span  the 
FID  to  respond  with  a  value  of  600 
pmol/mol. 

(5)  Zero  the  FID  with  a  zero  gas  that 
you  use  for  emission  testing. 

(6)  Span  the  FID  with  the  CjHk  span 
gas  that  you  selected  under  paragraph 
(d)(1)  of  this  section. 

(7)  Introduce  at  the  sample  port  of  the 
FID  analyzer,  the  CH4  span  gas  that  you 
selected  under  paragraph  (d)(2)  of  tbis 
section. 

(8)  Allow  time  for  the  analyzer 
response  to  stabilize.  Stabilization  time 
may  include  time  to  purge  the  analyze 
and  to  account  for  its  response. 

(9)  While  the  analyzer  measures  the 
CH4  concentration,  record  30  seconds  of 
sampled  data.  Calculate  the  arithmetic 
mean  of  these  values. 

(10)  For  analyzers  with  multiple 
ranges,  you  need  to  perform  the 
procedure  in  this  paragraph  (d)  only  on 
a  single  range. 

(11)  Divide  the  mean  measured 
concentration  by  the  recorded  span 
concentration  of  the  CH4  calibration  gas. 
The  result  is  the  FID  analyzer’s  response 
factor  for  CH4,  flFcH4|THc-FiD|. 

(e)  THC  FID  CHa  response 
verification.  This  procedure  is  only  for 
FID  analyzers  that  measure  THC.  If  the 
value  of  flFcH4|THc-FiDi  from  paragraph 
(d)  of  this  section  is  within  ±5%  of  its 
most  recent  previously  determined 
value,  the  THC  FID  passes  the  CH4 
response  verification.  For  example,  if 
the  most  recent  previous  value  for 
FFch4(thc-fidi  was  1.05  and  it  changed 
by  ±0.05  to  become  1.10  or  it  changed 
by  —0.05  to  become  1.00,  either  case 
would  be  acceptable  because  ±4.8%  is 
less  than  ±5%.  Verify  /?Fch4[thc-fidi  as 
follows: 

***** 
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(4)  For  analyzers  with  multiple 
ranges,  you  need  to  perform  the 
procedure  in  this  paragraph  (e)  only  on 
a  single  range. 

■  244.  Section  1065.362  is  amended  by 
adding  paragraph  (dKl5)  to  read  as 
follows; 

§1065.362  Non-stoichiometric  raw 
exhaust  FID  O:  interference  verification. 
***** 

(d)  *  *  * 

(15)  For  analyzers  with  multiple 
ranges,  you  need  to  perform  the 
procedure  in  this  paragraph  (d)  only  on 
a  single  range. 

■  245.  Section  1065.365  is  amended  by 
revising  paragraphs  (a),  (b),  (d)(1),  (e)(1), 
(f)  introductory  text,  and  (f)(1)  to  read  as 
follows: 

§  1 065.365  Nonmethane  cutter  penetration 
fractions. 

(a)  Scope  and  frequency.  If  you  use  a 
FID  analyzer  and  a  nonmethane  cutter 
(NMC)  to  measure  methane  (CH4), 
determine  the  nonmethane  cutter’s 
penetration  fractions  of  CH4,  PFrH4.  and 
ethane,  PFc2H6  As  detailed  in  this 
section,  these  penetration  fractions  may 
be  determined  as  a  combination  of  NMC 
penetration  fractions  and  FID  analyzer 
response  factors,  depending  on  your 
particular  NMC  and  FID  analyzer 
configuration.  Perform  this  verification 
after  installing  the  nonmethane  cutter. 
Repeat  this  verification  within  185  days 
of  testing  to  verify  that  the  catalytic 
activity  of  the  cutter  has  not 
deteriorated.  Note  that  because 
nonmethane  cutters  can  deteriorate 
rapidly  and  without  warning  if  they  are 
operated  outside  of  certain  ranges  of  gas 
concentrations  and  outside  of  certain 
temperature  ranges,  good  engineering 
judgment  may  dictate  that  you 
determine  a  nonmethane  cutter’s 
penetration  fractions  more  frequently. 

(b)  Measurement  principles.  A 
nonmethane  cutter  is  a  heated  catalyst 
that  removes  nonmethane  hydrocarbons 
from  an  exhaust  sample  stream  before 
the  FID  analyzer  measures  the 
remaining  hydrocarbon  concentration. 
An  ideal  nonmethane  cutter  would  have 
a  CH4  penetration  fraction,  PFch4,  of 
1.000,  and  the  penetration  fraction  for 
all  other  nonmethane  hydrocarbons 
would  be  0.000,  as  represented  by 
PFc2H6  The  emission  calculations  in 

§  1065.660  use  the  measured  values 
from  this  verification  to  account  for  less 
than  ideal  NMC  performance. 
***** 

(d)  *  *  * 

(1)  Select  CH4  and  C2H6  analytical  gas 
mixtures  and  ensure  that  both  mixtures 
meet  the  specifications  of  §  1065.750. 
Select  a  CH4  concentration  that  you 


would  use  for  spanning  the  FID  during 
emission  testing  and  select  a  C2H6 
concentration  that  is  typical  of  the  peak 
NMHC  concentration  expected  at  the 
hydrocarbon  standard  or  equal  to  the 
THC  analyzer’s  span  value.  For  CH4 
analyzers  with  multiple  ranges,  perform 
this  procedure  on  the  highest  range  used 
for  emission  testing. 
***** 

(e)  *  *  * 

(1)  Select  CH4  and  C2H6  analytical  gas 
mixtures  and  ensure  that  both  mixtures 
meet  the  specifications  of  §  1065.750. 
Select  a  CH4  concentration  that  you 
would  use  for  spanning  the  FID  during 
emission  testing  and  select  a  C2H6 
concentration  that  is  typical  of  the  peak 
NMHC  concentration  expected  at  the 
hydrocarbon  standard  and  the  C2H6 
concentration  typical  of  the  peak  total 
hydrocarbon  (THC)  concentration 
expected  at  the  hydrocarbon  standard  or 
equal  to  the  THC  analyzer’s  span  value. 
For  CH4  analyzers  with  multiple  ranges, 
perform  this  procedure  on  the  highest 
range  used  for  emission  testing. 
***** 

(f)  Procedure  for  a  FID  calibrated  with 
CHa,  bypassing  the  NMC.  If  you  use  a 
FID  with  an  NMC  that  is  calibrated  with 
CH4,  by  bypassing  the  NMC,  determine 
its  combined  ethane  (C2H6)  response 
factor  and  penetration  fraction, 
flFPFc2H6iNMc-FiDi.  as  Well  as  its  CH4 
penetration  fraction,  PFch4inmc-fid],  as 
follows:. 

(1)  Select  CH4  and  C2H6  analytical  gas 
mixtures  and  ensure  that  both  mixtures 
meet  the  specifications  of  §  1065.750. 
Select  a  CH4  concentration  that  you 
would  use  for  spanning  the  FID  during 
emission  testing  and  select  a  C2H6 
concentration  that  is  typical  of  the  peak 
NMHC  concentration  expected  at  the 
hydrocarbon  standard  or  equal  to  the 
THC  analyzer’s  span  value.  For  CH4 
analyzers  with  multiple  ranges,  perform 
this  procedure  on  the  highest  range  used 
for  emission  testing. 
***** 

■  246.  A  new  §  1065.369  is  added  to 
subpart  D  to  read  as  follows: 

§  1065.369  H2O,  CO,  and  CO2  interference 
verification  for  photoacoustic  alcohol 
analyzers. 

(a)  Scope  and  frequency.  If  you 
measure  ethanol  or  methanol  using  a 
photoacoustic  analyzer,  verify  the 
amount  of  H2O,  CO,  and  CO2 
interference  after  initial  analyzer 
installation  and  after  major 
maintenance. 

(b)  Measurement  principles.  H2O,  CO, 
and  CO2  can  positively  interfere  with  a 
photoacoustic  analyzer  by  causing  a 
response  similar  to  ethanol  or  methanol. 


If  the  photoacoustic  analyzer  uses 
compensation  algorithms  that  utilize 
measurements  of  other  gases  to  meet 
this  interference  verification, 
simultaneously  conduct  these  other 
measurements  to  test  the  compensation 
algorithms  during  the  analyzer 
interference  verification. 

(c)  System  requirements. 

Photoacoustic  analyzers  must  have 
combined  interference  that  is  within 
(0.0  ±  0.5)  pmol/mol.  We  strongly 
recommend  a  lower  interference  that  is 
within  (0.0  ±  0.25)  pmol/mol. 

(d)  Procedure.  Perform  the 
interference  verification  by  following 
the  procedure  in  §  1065.375(d), 
comparing  the  results  to  paragraph  (c)  of 
this  section. 

■  247.  Section  1065.370  is  amended  by 
revising  paragraphs  (d)(9)  and  (e)(5)  to 
read  as  follows: 

§  1065.370  CLD  CO2  and  H.O  quench 
verification. 

***** 

(d)  *  *  * 

(9)  While  flowing  NO  and  CO2 
through  the  gas  divider,  stabilize  the 
output  of  the  gas  divider.  Determine  the 
CO2  concentration  from  the  gas  divider 
output,  applying  gas  property  correction 
as  necessary  to  ensure  accurate  gas 
division,  or  measure  it  using  an  NDIR. 
Record  this  concentration,  Xco2act,  and 
use  it  in  the  quench  verification 
calculations  in  §  1065.675. 

Alternatively,  you  may  use  a  simple  gas 
blending  device  and  use  an  NDIR  to 
determine  this  CO2  concentration.  If  you 
use  an  NDIR,  it  must  meet  the 
requirements  of  this  part  for  laboratory 
testing  and  you  must  span  it  with  the 
CO2  span  gas  from  paragraph  (d)(4)  of 
this  section. 

***** 

(e)  *  *  * 

(5)  Humidify  the  NO  span  gas  by 
bubbling  it  through  distilled  H2O  in  a 
sealed  vessel.  If  the  humidified  NO  span 
gas  sample  does  not  pass  through  a 
sample  dryer  for  this  verification  test, 
control  the  vessel  temperature  to 
generate  an  H2O  level  approximately 
equal  to  the  maximum  mole  ft'action  of 
H2O  expected  during  emission  testing.  If 
the  humidified  NO  span  gas  sample 
does  not  pass  through  a  sample  dryer, 
the  quench  verification  calculations  in 
§  1065,675  scale  the  measured  H2O 
quench  to  the  highest  mole  fraction  of 
H2O  expected  during  emission  testing.  If 
the  humidified  NO  span  gas  sample 
passes  through  a  dryer  for  this 
verification  test,  control  the  vessel 
temperature  to  generate  an  H2O  level  at 
least  as  high  as  the  level  determined  in 
§  1065.145(e)(2).  For  this  case,  the 
quench  verification  calculations  in 


Federal  Register/ Vol.  78,  No.  98 /Tuesday,  May  21,  2013 /Proposed  Rules 


30117 


§  1065.675  do  not  scale  the  measured 
H2O  quench. 

***** 

■  248.  Section  1065.375  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 065.375  Interference  verification  for 
N2O  analyzers. 

***** 

(d)  Procedure.  Perform  the 
interference  verification  as  follows: 

(1) ' Start,  operate,  zero,  and  span  the 
N2O  analyzer  as  you  would  before  an 
emission  test.  If  the  sample  is  passed 
through  a  dryer  during  emission  testing, 
you  may  run  this  verification  test  with 
the  dryer  if  it  meets  the  requirements  of 
§  1065.342.  Operate  the  dryer  at  the 
same  conditions  as  you  will  for  an 
emission  test.  You  may  also  run  this 
verification  test  without  the  sample 
dryer. 

(2)  Create  a  humidified  test  gas  by 
bubbling  a  multi  component  span  gas 
that  incorporates  the  target  interference 
species  and  meets  the  specifications  in 
§  1065.750  through  distilled  H2O  in  a 
sealed  vessel.  If  the  sample  is  not  passed 
through  a  dryer  during  emission  testing, 
control  the  vessel  temperature  to 
generate  an  H2O  level  at  least  as  high  as 
the  maximum  expected  during  emission 
testing.  If  the  sample  is  passed  through 
a  dryer  during  emission  testing,  control 
the  vessel  temperature  to  generate  an 
H2O  level  at  least  as  high  as  the  level 
determined  in  §  1065.145(e)(2)  for  that 
dryer.  Use  interference  span  gas 
concentrations  that  are  at  least  as  high 
as  the  maximum  expected  during 
testing. 

(3)  Introduce  the  humidified 
interference  test  gas  into  the  sample 
system.  You  may  introduce  it 
downstream  of  any  sample  dryer,  if  one 
is  used  during  testing. 

(4)  If  the  sample  is  not  passed  through 
a  dryer  during  this  verification  test, 
measure  the  H2O  mole  fraction,  Xh2o,  of 
the  humidified  interference  test  gas  as 
close  as  possible  to  the  inlet  of  the 
analyzer.  For  example,  measure 
dewpoint,  Tdew.  and  absolute  pressure, 
Ptotai,  to  calculate  xh2o.  Verify  that  the 
H2O  content  meets  the  requirement  in 
paragraph  (d)(2)  of  this  section.  If  the 
sample  is  passed  through  a  dryer  during 
this  verification  test,  you  must  verify 
that  the  H2O  content  of  the  humidified 
test  gas  downstream  of  the  vessel  meets 
the  requirement  in  paragraph  (d)(2)  of 
this  section  based  on  either  direct 
measurement  of  the  H2O  content  (e.g., 
dewpoint  and  pressure)  or  an  estimate 
based  on  the  vessel  pressure  and 
temperature.  Use  good  engineering 
judgment  to  estimate  the  H2O  content. 
For  example,  you  may  use  previous 


direct  measurements  of  H2O  content  to 
verify  the  vessel’s  level  of  saturation. 

(5)  If  a  sample  dryer  is  not  used  in  this 
verification  test,  use  good  engineering 
judgment  to  prevent  condensation  in  the 
transfer  lines,  fittings,  or  valves  from  the 
point  where  Xh2o  is  measured  to  the 
analyzer.  We  recommend  that  you 
design  your  system  so  that  the  wall 
temperatures  in  the  transfer  lines, 
fittings,  and  valves  from  the  point  where 
xh2o  is  measured  to  the  analyzer  are  at 
least  5  °C  above  the  local  sample  gas 
dewpoint. 

(6)  Allow  time  for  the  analyzer 
response  to  stabilize.  Stabilization  time 
may  include  time  to  purge  the  transfer 
line  and  to  account  for  analyzer 
response. 

(7)  While  the  analyzer  measures  the 
sample’s  concentration,  record  its 
output  for  30  seconds.  Calculate  the 
arithmetic  mean  of  this  data.  When 
performed  with  all  the  gases 
simultaneously,  this  is  the  combined 
interference. 

(8)  The  analyzer  meets  the 
interference  verification  if  the  result  of 
paragraph  (d)(7)  of  this  section  meets 
the  tolerance  in  paragraph  (c)  of  this 
section. 

(9)  You  may  also  run  interference 
procedures  separately  for  individual 
interference  gases.  If  the  interference  gas 
levels  used  are  higher  than  the 
maximum  levels  expected  during 
testing,  you  may  scale  down  each 
observed  interference  value  (the 
arithmetic  mean  of  30  second  data 
described  in  paragraph  (d)(7)  of  this 
section)  by  multiplying  the  observed 
interference  by  the  ratio  of  the 
maximum  expected  concentration  value 
to  the  actual  value  used  during  this 
procedure.  You  may  run  separate 
interference  concentrations  of  H2O 
(down  to  0.025  mol/mol  H2O  content) 
that  are  lower  than  the  maximum  levels 
expected  during  testing,  but  you  must 
scale  up  the  observed  H2O  interference 
by  multiplying  the  observed 
interference  by  the  ratio  of  the 
maximum  expected  H2O  concentration 
value  to  the  actual  value  used  during 
this  procedure.  The  sum  of  the  scaled 
interference  values  must  meet  the 
tolerance  for  combined  interference  as 
specified  in  paragraph  (c)  of  this 
section. 

■  249.  Section  1065.376  is  amended  by 
revising  paragraphs  (b)  and  (d)(2)  to 
read  as  follows: 

§  1065.376  Chiller  NO2  penetration. 

*  *  *  *  * 

(b)  Measurement  principles.  A  chiller 
removes  H2O,  which  can  otherwise 
interfere  with  a  NOx  measurement. 
However,  liquid  H2O  remaining  in  an 


improperly  designed  chiller  can  remove 
NO2  from  the  sample.  If  a  chiller  is  used 
without  an  N02-to-NO  converter 
upstream,  it  could  remove  NO2  from  the 
sample  prior  NOx  measurement. 
***** 

(d)  *  *  * 

(2)  Equipment  setup  and  data 
collection,  (i)  Zero  and  span  the  total 
NOx  gas  analyzer(s)  as  you  would  before 
emission  testing. 

(ii)  Select  an  NO2  calibration  gas, 
balance  gas  of  dry  air,  that  has  an  NO2 
concentration  within  ±5%  of  the 
maximum  NO2  concentration  expected 
during  testing. 

(iii)  Overflow  this  calibration  gas  at 
the  gas  sampling  system’s  probe  or 
overflow  fitting.  Allow  for  stabilization 
of  the  total  NOx  response,  accounting 
only  for  transport  delays  and  instrument 
response. 

(iv)  Calculate  the  mean  of  30  seconds 
of  recorded  total  NOx  data  and  record 
this  value  as  XNOxref 

(v)  Stop  flowing  the  NO2  calibration 
gas. 

(vi)  Next  saturate  the  sampling  system 
by  overflowing  a  dewpoint  generator’s 
output,  set  at  a  dewpoint  of  50  °C,  to  the 
gas  sampling  system’s  probe  or  overflow 
fitting.  Sample  the  dewpoint  generator’s 
output  through  the  sampling  system  and 
chiller  for  at  least  10  minutes  until  the 
chiller  is  expected  to  be  removing  a 
constant  rate  of  H2O. 

(vii)  Immediately  switch  back  to 
overflowing  the  NO2  calibration  gas 
used  to  establish  XNOxref  Allow  for 
stabilization  of  the  total  NOx  response, 
accounting  only  for  transport  delays  and 
instrument  response.  Calculate  the 
mean  of  30  seconds  of  recorded  total 
NOx  data  and  record  this  value  as 

^NOxmeas. 

(viii)  Correct  XNOxmeas  to  XNOxdry  based 
upon  the  residual  H2O  vapor  that  passed 
through  the  chiller  at  the  chiller’s  outlet 
temperature  and  pressure. 
***** 

Subpart  E — [Amended] 

■  250.  Section  1065.405  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (f)  to  read  as  follows: 

§  1065.405  Test  engine  preparation  and 
maintenance. 

*  *  *  *  *  * 

(a)  If  you  are  testing  an  emission-data 
engine  for  certification,  make  sure  it  is 
built  to  represent  production  engines, 
consistent  with  paragraph  (f)  of  this 
section.  This  includes  governors  that 
you  normally  install  on  production 
engines.  Production  engines  should  also 
be  tested  with  their  installed  governors. 
If  you  do  not  install  governors  on 
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production  engines,  simulate  a  governor 
that  is  representative  of  a  governor  that 
others  will  install  on  your  production 
engines.  In  certain  circumstances,  you 
may  incorporate  test  cell  components  to 
simulate  an  in-use  configuration, 
consistent  with  good  engineering 
judgment.  For  example,  §§  1065.122  and 
1065.125  allow  the  use  of  test  cell' 
components  to  represent  engine  cooling 
and  intake  air  systems. 
***** 

(f)  This  paragraph  (f)  defines  the 
components  that  are  considered  to  be 
part  of  the  engine  for  laboratory  testing. 
See  §  1065.110  for  provisions  related  to 
system  boundaries  with  respect  to  work 
inputs  and  outputs. 

(1)  This  paragraph  (f)(1)  describes 
certain  criteria  for  considering  a 
component  to  be  part  of  the  test  engine. 
The  criteria  are  intended  to  apply 
broadly,  such  that  a  component  would 
generally  be  considered  part  of  the 
engine  in  cases  of  uncertainty.  An 
engine-related  component  meeting  all 
the  following  criteria  is  considered  to  be 
part  of  the  test  engine  for  purposes  of 
testing  and  for  stabilizing  emission 
levels,  preconditioning,  and  measuring 
emission  levels; 

(1)  The  component  directly  affects  the 
functioning  of  the  engine,  is  related  to 
the  control  of  emissions,  or  transmits 
engine  power.  This  would  include 
engine  cooling  systems,  engine  controls, 
and  transmissions. 

(ii)  The  component  is  covered  by  the 
applicable  certificate  of  conformity.  For 
example,  this  criterion  would  typically 
exclude  radiators  not  described  in  an 
application  for  certification. 

(iii)  The  component  is  not  part  of  the 
laboratory  setup,  or  it  is  used  for  other 
engines. 

(2)  Although  components  meeting  the 
criteria  specified  in  paragraphs  (f)(l)(i) 
or  (ii)  of  this  section,  but  not  the 
criterion  specified  in  paragraph  (f)(l)(iii) 
of  this  section,  are  not  considered  to  be 
part  of  the  test  engine,  you  must 
precondition  these  components  along 
with  the  test  engine. 

Subpart  F — [Amended] 

■  251.  Section  1065.501  is  amended  as 
follows: 

■  a.  By  redesignating  paragraphs  (b) 
through  (d)  as  paragraphs  (c)  through 
(e),  respectively. 

■  b.  By  adding  a  new  paragraph  (b). 

■  c.  By  revising  the  redesignated 
paragraph  (c)(2)  introductory  text. 

§1065.501  Overview. 
***** 

(b)  Unless  we  specify  otherwise,  you 
may  control  the  regeneration  timing  of 


infrequently  regenerated  aftertreatment 
devices  such  as  diesel  particulate  filters 
using  good  engineering  judgment.  You 
may  control  the  regeneration  timing 
using  a  sequence  of  engine  operating 
conditions  or  you  may  initiate 
regeneration  with  an  external 
regeneration  switch  or  other  command. 
This  provision  would  also  allow  you  to 
ensure  that  a  regeneration  event  does 
not  occur  during  an  emission  test. 

(c)  *  *  * 

(2)  Steady-state  cycles.  Steady-state 
duty  cycles  are  typically  specified  in  the 
standard-setting  part  as  a  list  of  discrete 
operating  points  (modes  or  notches), 
where  each  operating  point  has  one 
value  of  a  normalized  speed  command 
and  one  value  of  a  normalized  torque  (or 
power)  command.  Ramped-modal 
cycles  for  steady-state  testing  also  list 
test  times  for  each  mode  and  transition 
times  between  modes  where  speed  and 
torque  are  linearly  ramped  between 
modes,  even  for  cycles  with  %  power. 
Start  a  steady-state  cycle  as  a  hot 
running  test,  where  you  start  to  measure 
emissions  after  an  engine  is  started, 
warmed  up  and  running.  Run  a  steady- 
state  duty  cycle  as  a  discrete-mode  cycle 
or  a  ramped-modal  cycle,  as  follows: 

*  ■  *  *  *  * 

■  252.  A  new  §  1065.516  is  added  to 
subpart  F  to  read  as  follows; 

§1065.516  Sample  system 
decontamination  and  preconditioning. 

This  section  describes  how  to  manage 
the  impact  of  sampling  system 
contamination  on  emission 
measurements.  Use  good  engineering 
judgement  to  determine  if  you  should 
decontaminate  and  precondition  your 
sampling  system.  Contamination  occurs 
when  a  regulated  pollutant  accumulates 
in  the  sample  system  in  a  high  enough 
concentration  to  cause  release  during 
emission  tests.  Hydrocarbons  and  PM 
are  generally  the  only  regulated 
pollutants  that  contaminate  sample 
systems.  A  sampling  system  is 
considered  decontaminated  if  the 
contaminants  are  in  equilibrium  with 
measured  exhaust  emissions.  Note  that 
although  this  section  focuses  on 
avoiding  excessive  contamination  of 
sample  systems,  you  must  also  use  good 
engineering  judgment  to  avoid  loss  of 
sample  to  a  sample  system  that  is  too 
clean.  The  goal  of  decontamination  is 
not  to  perfectly  clean  the  sample 
system,  but  rather  to  achieve 
equilibrium  between  the  sample  system 
and  the  exhaust  so  emission 
components  are  neither  lost  to  nor 
entrained  from  the  sample  system. 

(a)  You  may  perform  contamination 
checks  as  follows  to  determine  if 
decontamination  is  needed: 


(1)  For  dilute  exhaust  sampling 
systems,  measure  hydrocarbon  and  PM 
emissions  by  sampling  with  the  CVS 
dilution  air  turned  on,  without  an 
engine  connected  to  it. 

(2)  For  raw  analyzers  and  systems  that 
collect  PM  samples  from  raw  exhaust, 
measure  hydrocarbon  and  PM  emissions 
by  sampling  purified  air  or  nitrogen. 

(3)  When  calculating  zero  emission 
levels,  apply  all  applicable  corrections, 
including  initial  THC  contamination 
and  diluted  (CVS)  exhaust  background 
corrections. 

(4)  Sampling  systems  are  considered 
contaminated  if  either  of  the  following 
conditions  applies: 

(i)  The  hydrocarbon  emission  level 
exceeds  2%  of  the  flow- weighted  mean 
wet,  net  concentration  expected  at  the 
HC  standard. 

(ii)  The  PM  emission  level  exceeds 
5%  of  the  level  expected  at  the  standard 
and  exceeds  20  pg  on  a  47  mm  PTFE 
membrane  filter. 

(b)  To  precondition/decontaminate 
sampling  systems,  use  the  following 
recommended  procedure  or  use  good 
engineering  judgment  to  select  a 
different  procedure: 

(1)  Start  the  engine  and  use  good 
engineering  judgment  to  operate  it  at  a 
condition  that  generates  high  exhaust 
temperatures  at  the  sample  probe  inlet. 

(2)  Operate  any  dilution  systems  at 
their  expected  flow  rates.  Prevent 
aqueous  condensation  in  the  dilution 
systems. 

(3)  Operate  any  PM  sampling  systems 
at  their  expected  flow  rates. 

(4)  Sample  PM  for  at  least  10  min 
using  any  sample  media.  You  may 
change  sample  media  at  any  time  during 
this  process  and  you  may  discard  them 
without  weighing  them. 

(5)  You  may  purge  any  gaseous 
sampling  systems  that  do  not  require 
decontamination  during  this  procedure. 

(6)  You  may  conduct  calibrations  or 
verifications  on  any  idle  equipment  or 
analyzers  during  this  procedure. 

(c)  If  your  sampling  system  is  still 
contaminated  following  the  procedures 
specified  in  paragraph  (b)  of  this 
section,  you  may  use  more  aggressive 
procedures  to  decontaminate  the 
sampling  system,  as  long  as  the 
decontamination  does  not  cause  the 
sampling  system  to  be  cleaner  than  an 
equilibrium  condition  such  that 
artificially  low  emission  measurements 
may  result. 

■  253.  A  new  §  1065.518  is  added  to 
subpart  F  to  read  as  follows; 

§  1 065.51 8  Engine  preconditioning. 

(a)  This  section  applies  for  engines 
where  measured  emissions  are  affected 
by  prior  operation,  such  as  with  a  diesel 
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engine  that  relies  on  urea-based 
selective  catalytic  reduction.  Note  that 
§  1065.520(e)  allows  you  to  run  practice 
duty  cycles  before  the  emission  test;  this 
section  recommends  how  to  do  this  for 
the  purpose  of  preconditioning  the 
engine.  We  may  test  your  engine  after 
completing  only  the  minimum  amount 
of  preconditioning  recommended  in  this 
section.  For  subsequent  testing,  such  as 
steady-state  testing  following  transient 
testing,  we  may  consider  the  previous 
test  cycle  as  preconditioning.  Follow  the 
standard-setting  part  if  it  specifies  a 
different  engine  preconditioning 
procedure. 

(b)  The  intent  of  engine 
preconditioning  is  to  manage  the 
representativeness  of  emissions  over  the 
duty  cycle,  as  described  in 

§  1065.10(c)(1),  by  conditioning  the 
engine  to  a  state  where  its  emissions  are 
representative  of  in-use  operation. 

(c)  This  paragraph  (c)  specifies  the 
engine  preconditioning  procedures  for 
different  types  of  duty  cycles.  You  may 
measure  emissions  during 
preconditioning  cycles,  as  long  as  you 
perform  a  predefined  number  of 
preconditioning  cycles.  You  must 
identify  before  each  duty  cycle  whether 
it  is  a  preconditioning  cycle  or  an 
emission  test.  You  may  not  abort  an 
emission  test  based  on  emissions 
measured  during  preconditioning. 

(1)  Cold-start  transient  cycle. 
Precondition  the  engine  by  running  at 
least  one  cold-start  or  hot-start  transient 
cycle.  Immediately  after  completing  the 
last  preconditioning  cycle,  shut  down 
the  engine  and  begin  the  cold  soak  as 
described  in  §  1065.530(a)(1). 

(2)  Hot-start  transient  cycle. 
Precondition  the  engine  by  running  at 
least  one  hot-start  transient  cycle.  Shut 
down  the  engine  after  completing  the 
last  preconditioning  cycle  and  start  the  ‘ 
hot-start  transient  test  as  soon  as 
practical. 

(3)  Hot-running  transient  cycle. 
Precondition  the  engine  by  running  at 
least  one  hot-running  transient  cycle. 
Start  the  official  hot-running  transient 
cycle  as  soon  as  practical  after 
completing  the  last  preconditioning 
cycle. 

(4)  Discrete-mode  cycle  for  steady- 
state  testing.  Precondition  the  engine  at 
the  same  operating  condition  as  the  next 
test  mode,  unless  the  standard-setting 
part  specifies  sampling  time  limits. 

(5)  Ramped-modal  cycle  for  steady- 
state  testing.  If  you  run  the  ramped- 
modal  cycle  after  a  transient  test, 
additional  preconditioning  is  allowed, 
but  not  required.  If  you  perform 
additional  preconditioning,  we 
recommend  running  the  first  non-idle 


mode  of  the  ramped-modal  cycle  or  a 
mode  approximating  50%  power. 

(d)  You  may  conduct  calibrations  or 
verifications  on  any  idle  equipment  or 
analyzers  during  engine 
preconditioning. 

■  254.  Section  1065.520  is  amended  by 
removing  paragraph  (g)  and  revising 
paragraphs  (a),  (e),  and  (f)  to  read  as 
follows: 

§  1065.520  Pre-test  verification  procedures 
and  pre-test  data  collection. 

(a)  For  tests  in  which  you  measure  PM 
emissions,  follow  the  procedures  for  PM 
sample  preconditioning  and  tare 
weighing  according  to  §  1065.590. 

★  *  *  *  * 

(e)  You  may  perform  a  final 
calibration  of  the  speed,  torque,  and 
proportional-flow  control  systems, 
which  may  include  performing  practice 
duty  cycles  (or  portions  of  duty  cycles). 
This  may  be  done  in  conjunction  with 
the  preconditioning  in  §  1065.518. 

(f)  Verify  the  amount  of  nonmethane 
hydrocarbon  contamination  in  the 
exhaust  and  background  HC  sampling 
systems  within  8  hours  before  the  start 
of  the  first  test  interval  of  each  duty- 
cycle  sequence  for  laboratory  tests.  You 
may  verify  the  contamination  of  a 
background  HC  sampling  system  by 
reading  the  last  bag  fill  and  purge  using 
zero  gas.  For  any  NMHC  measurement 
system  that  involves  separately 
measuring  CH4  and  subtracting  it  from 
a  THC  measurement  or  for  any  CH4 
measurement  system  that  uses  an  NMC, 
verify  the  amount  of  THC  contamination 
using  only  the  THC  analyzer  response. 
There  is  no  need  to  operate  any  separate 
CH4  analyzer  for  this  verification; 
however,  you  may  measure  and  correct 
for  THC  contamination  in  the  CH4 
sample  train  for  the  cases  where  NMHC 
is  determined  by  subtracting  CH4  from 
THC  or,  where  CH4  is  determined,  using 
an  NMC  as  configured  in  §  1065.365(d), 
(e),  and  (f);  and  using  the  calculations  in 
§  1065.660(b)(2).  Perform  this 
verification  as  follows: 

(1)  Select  the  HC  analyzer  range  for 
measuring  the  flow-weighted  mean 
concentration  expected  at  the  HC 
standard. 

(2)  Zero  the  HC  analyzer  at  the 
analyzer  zero  or  sample  port.  Note  that 
FID  zero  and  span  balance  gases  may  be 
any  combination  of  purified  air  or 
purified  nitrogen  that  meets  the 
specifications  of  §  1065.750.  We 
recommend  FID  analyzer  zero  and  span 
gases  that  contain  approximately  the 
flow-weighted  mean  concentration  of  O2 
expected  during  testing. 

(3)  Span  the  HC  analyzer  using  span 
gas  introduced  at  the  analyzer  span  or 
sample  port.  Span  on  a  carbon  number 


basis  of  one  (Ci).  For  example,  if  you 
use  a  C.^Hx  span  gas  of  concentration 
200  pmol/mol,  span  the  FID  to  respond 
with  a  value  of  600  pmol/mol. 

(4)  Overflow  zero  gas*  at  the  HC  probe 
inlet  or  into  a  tee  near  the  probe  outlet. 

(5)  Measure  the  THC  concentration  in 
the  sampling  and  background  systems 
as  follows: 

(i)  For  continuous  sampling,  record 
the  mean  THC  concentration  as 
overflow  zero  gas  flows. 

(ii)  For  batch  sampling,  fill  the  sample 
medium  (e.g.,  bag)  and  record  its  mean 
THC  concentration. 

(iii)  For  the  background  system, 
record  the  mean  THC  concentration  of 
the  last  fill  and  purge. 

(6)  Record  this  vmue  as  the  initial 
THC  concentration,  XTHciTHc-pioiinit.  and 
use  it  to  correct  measured  values  as 
described  in  §  1065.660. 

(7)  You  may  correct  the  measured 
initial  THC  concentration  for  drift  as 
follows: 

(i)  For  batch  and  continuous  HC 
analyzers,  after  determining  the  initial 
THC  concentration,  flow  zero  gas  to  the 
analyzer  zero  or  sample  port.  When  the 
analyzer  reading  is  stable,  record  the 
mean  analyzer  value. 

(ii)  Flow  span  gas  to  the  analyzer  span 
or  sample  port.  When  the  analyzer 
reading  is  stable,  record  the  mean 
analyzer  value. 

(iii)  Use  mean  analyzer  values  from 
paragraphs  (f)(2),  (f)(3),  (f)(7)(i),  and 
(f)(7)(ii)  of  this  section  to  correct  the 
initial  THC  concentration  recorded  in 
paragraph  (f)(6)  of  this  section  for  drift, 
as  described  in  §  1065.550. 

(8)  If  any  of  the  xTHciTHc-HDi.n.i  values 
exceed  the  greatest  of  the  following 
values,  determine  the  source  of  the 
contamination  and  take  corrective 
action,  such  as  purging  the  system 
during  an  additional  preconditioning 
cycle  or  replacing  contaminated 
portions: 

(i)  2%  of  the  flow-weighted  mean  wet,* 
net  concentration  expected  at  the  HC 
(THC  or  NMHC)  standard. 

(ii)  2%  of  the  flow-weighted  mean 
wet,  net  concentration  of  HC  (THC  or 
NMHC)  measured  during  testing. 

(iii)  2  pmol/mol. 

(9)  If  corrective  action  does  not 
resolve  the  deficiency,  you  may  request 
to  use  the  contaminated  system  as  an 
alternate  procedure  under  §  1065.10. 

■  255.  Section  1065.526  is  amended  by 
revising  paragraphs  (c)(3)  and  (d)(1)  to 
read  as  follows: 

§  1065.526  Repeating  of  void  modes  or 
test  intervals. 

★  *  ★  *  * 

(c)  *  *  * 

(3)  Precondition  the  engine  by 
operating  it  at  the  mode  at  which  the 
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test  was  interrupted  and  continue  with 
the  duty  cycle  as  specified  in  the 
standard-setting  part. 

it  h  ii  ie  ic 

(d)*  *  * 

(1)  Use  good  engineering  judgment  to 
restart  (as  applicable)  and  precondition 
the  engine  to  the  same  condition  as 
would  apply  for  normal  testing.  This 
may  require  you  to  complete  the  voided 
test  interval.  For  example,  you  may 
generally  repeat  a  hot-start  test  of  a 
heavy-duty  highway  engine  after 
completing  the  voided  hot-start  test  and 
allowing  the  engine  to  soak  for  20 
minutes. 

***** 

■  256.  Section  1065.530  is  amended  by 
removing  paragraph  (b)(13)  and  revising 
paragraphs  (a),  (b)(12),  and  (c)  to  read  as 
follows: 

§  1 065.530  Emission  test  sequence. 

(a)  Time  the  start  of  testing  as  follows: 

(1)  Perform  one  of  the  following  if  you 
precondition  the  engine  as  described  in 
§1065.518: 

(i)  For  cold-start  duty  cycles,  shut 
down  the  engine.  Unless  the  standard¬ 
setting  part  specifies  that  you  may  only 
perform  a  natural  engine  cooldown,  you 
may  perform  a  forced  engine  cooldown. 
Use  good  engineering  judgment  to  set 
up  systems  to  send  cooling  air  across 
the  engine,  to  send  cool  oil  through  the 
engine  lubrication  system,  to  remove 
heat  from  coolant  through  the  engine 
cooling  system,  and  to  remove  heat  from 
any  exhaust  aftertreatment  systems.  In 
the  case  of  a  forced  aftertreatment 
cooldown,  good  engineering  judgment 
would  indicate  that  you  not  start 
flowing  cooling  air  until  the 
aftertreatment  system  has  cooled  below 
its  catalytic  activation  temperature.  For 
platinum-group  metal  catalysts,  this 
temperature  is  about  200  °C.  Once  the 
gftertreatment  system  has  naturally 
cooled  below  its  catalytic  activation 
temperature,  good  engineering  judgment 
would  indicate  that  you  use  clean  air 
with  a  temperature  of  at  least  15  °C,  and 
direct  the  air  through  the  aftertreatment 
system  in  the  normal  direction  of 
exhaust  flow.  Do  not  use  any  cooling 
procedure  that  results  in 
unrepresentative  emissions  (see 

§  1065.10(c)(1)).  You  may  start  a  cold- 
start  duty  cycle  when  the  temperatures 
of  an  engine’s  lubricant,  coolant,  and 
aftertreatment  systems  are  all  between 
(20  and  30)  °C. 

(ii)  For  hot-start  emission 
measurements,  immediately  after 
completing  the  last  preconditioning 
cycle,  shut  down  the  engine  and  as  soon 
as  practical  start  the  official  hot-start 
transient  cycle.  We  will  start  the  official 


hot-start  transient  cycle  within  1  minute 
of  the  conclusion  of  the  preconditioning 
cycle  where  applicable.  Start  the  hot- 
start  duty  cycle  as  specified  in  the 
standard-setting  part  if  it  is  different 
from  this  procedure. 

(iii)  For  testing  that  involves  hot- 
stabilized  emission  measurements,  such 
as  any  steady-state  testing,  as  soon  as 
practical  after  completing  the  discrete¬ 
mode  preconditioning  time  or  the  last 
preconditioning  cycle,  without  shutting 
down  the  engine,  start  the  official  hot- 
stabilized  cycle.  We  will  start  the 
official  hot-stabilized  cycle  within  1 
minute  of  the  conclusion  of  the 
preconditioning  cycle  where  applicable. 
If  the  last  preconditioning  cycle  ends 
with  a  different  operating  condition 
than  the  first  mode  of  the  hot-stabilized 
cycle,  add  a  linear  transition  period  of 
20  s  between  cycles  where  you  linearly 
ramp  the  (denormalized)  reference 
speed  and  torque  values  over  the 
transition  period. 

(2)  If  you  do  not  precondition  the 
engine  as  described  in,§  1065.518, 
perform  one  of  the  following: 

(i)  For  cold-start  duty  cycles,  prepare 
the  engine  according  to  paragraph 
(a)(l)(i)  of  this  section. 

(ii)  For  hot-start  emission 
measurements,  first  operate  the  engine 
at  any  speed  above  peak-torque  speed 
and  at  (65  to  85)  %  of  maximum 
mapped  power  until  either  the  engine 
coolant,  block,  or  head  absolute 
temperature  is  within  ±2%  of  its  mean 
value  for  at  least  2  min  or  until  the 
engine  thermostat  controls  engine 
temperature.  Shut  down  the  engine. 

Start  the  duty  cycle  within  20  min  of 
engine  shutdown. 

(iii)  For  testing  that  involves  hot- 
stabilized  emission  measurements,  bring 
the  engine  either  to  warm  idle  or  the 
first  operating  point  of  the  duty  cycle. 
Start  the  test  within  10  min  of  achieving 
temperature  stability.  Determine 
temperature  stability  either  as  the  point 
at  which  the  engine  coolant,  block,  or 
head  absolute  temperature  is  within 
±2%  of  its  mean  value  for  at  least  2  min, 
or  as  the  point  at  which  the  engine 
thermostat  controls  engine  temperature. 

(b)  *  *  * 

(12)  Drain  any  accumulated 
condensate  from  the  intake  air  system 
before  starting  a  duty  cycle,  as  described 
in  §  1065.125(e)(1).  If  engine  and 
aftertreatment  preconditioning  cycles 
are  run  before  the  duty  cycle,  treat  the 
preconditioning  cycles  and  any 
associated  soak  period  as  part  of  the 
duty  cycle  for  the  purpose  of  opening 
drains  and  draining  condensate.  Note 
that  you  must  close  any  intake  air 
condensate  drains  that  are  not 


representative  of  those  normally  open 
during  in-use  operation. 

(c)  Start  testing  as  follows: 

(1)  If  engine  starting  is  not  part  of  the 
duty  cycle,  perform  the  following  for  the 
various  duty  cycles: 

(1)  Transient  and  steady-state  ramped- 
modal  cycles.  Simultaneously  start 
recording  continuous  data,  any 
electronic  integrating  devices,  batch 
sampling,  and  execution  of  the  duty 
cycle. 

(ii)  Steady-state  discrete-mode  cycles. 
Control  the  engine  operation  to  match 
the  first  mode  in  the  test  cycle.  This  will 
require  controlling  engine  speed  and 
load,  engine  load,  or  other  operator 
demand  settings,  as  specified  in  the 
standard-setting  part.  Follow  the 
instructions  in  the  standard-setting  part 
to  determine  how  long  to  stabilize 
engine  operation  at  each  mode,  how 
long  to  sample  emissions  at  each  mode, 
and  how  to  transition  between  modes. 
For  each  mode,  simultaneously  start 
recording  continuous  data,  any 
electronic  integrating  devices,  and  batch 
sampling. 

(2)  If  engine  starting  is  part  of  the  duty 
cycle,  simultaneously  start  recording 
continuous  data,  any  electronic 
integrating  devices,  and  batch  sampling 
before  attempting  to  start  the  engine. 
Initiate  the  duty  cycle  when  the  engine 
starts. 

(3)  For  batch  sampling  systems  you 
may  use  good  engineering  judgment  to 
advance  or  delay  the  start  and  stop  of 
sampling  with  respect  to  the  beginning 
and  end  of  the  test  interval  to  improve 
the  accuracy  of  the  batch  sample. 
***** 

■  257.  Section  1065.545  is  revised  to 
read  as  follows: 

§  1065.545  Verification  of  proportional  flow 
control  for  batch  sampling. 

For  any  proportional  batch  sample 
such  as  a  bag  or  PM  filter,  demonstrate 
that  proportional  sampling  was 
maintained  using  one  of  the  following, 
noting  that  you  may  omit  up  to  5%  of 
the  total  number  of  data  points  as 
outliers: 

(a)  For  any  pair  of  flow  rates,  use 
recorded  sample  and  total  flow  rates, 
where  total  flow  rate  means  the  raw 
exhaust  flow  rate  for  raw  exhaust 
sampling  and  the  dilute  exhaust  flow 
rate  for  CVS  sampling,  or  their  1  Hz 
means  with  the  statistical  calculations 
in  §  1065.602.  Determine  the  standard 
error  of  the  estimate,  SEE,  of  the  sample 
flow  rate  versus  the  total  flow  rate.  For 
each  test  interval,  demonstrate  that  SEE 
was  less  than  or  equal  to  3.5%  of  the 
mean  sample  flow  rate. 

(b)  For  any  pair  of  flow  rates,  use 
recorded  sample  and  total  flow  rates. 
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where  total  flow  rate  means  the  raw 
exhaust  flow  rate  for  raw  exhaust 
sampling  and  the  dilute  exhaust  flow 
rate  for  CVS  sampling,  or  their  1  Hz 
means  to  demonstrate  that  each  flow 
rate  was  constant  within  ±2.5%  of  its 
respective  mean  or  target  flow  rate.  You 
may  use  the  following  options  instead  of 
recording  the  respective  flow  rate  of 
each  type  of  meter; 

(1)  Critical-flow  venturi  option.  For 
critical-flow  venturis,  you  may  use 
recorded  venturi-inlet  conditions  or 
their  1  Hz  means.  Demonstrate  that  the 
flow  density  at  the  venturi  inlet  was 
constant  within  ±2.5%  of  the  mean  or 
target  density  over  each  test  interval. 

For  a  CVS  critical-flow  venturi,  you  may 
demonstrate  this  by  showing  that  the 
absolute  temperature  at  the  venturi  inlet 
was  constant  within  ±4%  of  the  mean  or 
target  absolute  temperature  over  each 
test  interval. 

(2)  Positive-displacement  pump 
option.  You  may  use  recorded  pump- 
inlet  conditions  or  their  1  Hz  means. 
Demonstrate  that  the  flow  density  at  the 
pump  inlet  was  constant  within  ±2.5% 
of  the  mean  or  target  density  over  each 
test  interval.  For  a  CVS  pump,  you  may 
demonstrate  this  by  showing  that  the 
absolute  temperature  at  the  pump  inlet 
was  constant  within  ±2%  of  the  mean  or 
target  absolute  temperature  over  each 
test  interval. 

(c)  Using  good  engineering  judgment, 
demonstrate  with  an  engineering 
analysis  that  the  proportional-flow 
control  system  inherently  ensures 
proportional  sampling  under  all 
circumstances  expected  during  testing. 
For  example,  you  might  use  CFVs  for 
both  sample  flow  and  total  dilute 
exhaust  (CVS)  flow  and  demonstrate 
that  they  always  have  the  same  inlet 
pressures  and  temperatures  and  that 
they  always  operate  under  critical-flow 
conditions. 

■  258.  Section  1065.546  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  to  read  as  follows: 

§  1065.546  Verification  of  minimum 
dilution  ratio  for  PM  batch  sampling. 

Use  continuous  flows  and/or  tracer 
gas  concentrations  for  transient  and 
ramped-modal  cycles  to  verify  the 
minimum  dilution  ratios  for  PM  batch 
sampling  as  specified  in  §  1065.140(e)(2) 
over  the  test  interval.  You  may  use 
mode-average  values  instead  of 
continuous  measurements  for  discrete 
mode  steady-state  duty  cycles. 
Determine  the  minimum  primary  and 
miniirium  overall  dilution  ratios  using 
one  of  the  following  methods  (you  may 
use  a  different  method-  for  each  stage  of 
dilution): 

★  ★  *  ★  * 


■  259.  Section  1065.550  is  revised  to 
read  as  follows: 

§  1 065.550  Gas  analyzer  range  verification 
and  drift  verification. 

(a)  Range  verification.  If  an  analyzer 
operated  above  100%  of  its  range  at  any 
time  during  the  test,  perform  the 
following  steps: 

(1)  For  batch  sampling,  re-analyze‘  the 
sample  using  the  lowest  analyzer  range 
that  results  in  a  maximum  instrument 
response  below  100%.  Report  the  result 
from  the  lowest  range  from  which  the 
analyzer  operates  below  100%  of  its 
range. 

(2)  For  continuous  sampling,  repeat 
the  entire  test  using  the  next  higher 
analyzer  range.  If  the  analyzer  again 
operates  above  100%  of  its  range,  repeat 
the  test  using  the  next  higher  range. 
Continue  to  repeat  the  test  until  the 
analyzer  always  operates  at  less  than 
100%  of  its  range. 

(b)  Drift  verification.  Gas  analyzer 
drift  verification  is  required  for  all 
gaseous  exhaust  constituents  for  which 
an  emission  standard  applies.  It  is  also 
required  for  CO2  even  if  there  is  no  CO2 
emission  standard.  It  is  not  required  for 
other  gaseous  exhaust  constituents  for 
which  only  a  reporting  requirement 
applies  (such  as  CH4  and  N2O). 

(1)  Verify  drift  using  one  of  the 
following  methods: 

(1)  For  regulated  exhaust  constituents 
determined  from  the  mass  of  a  single 
component,  perform  drift  verification 
based  on  the  regulated  constituent.  For 
example,  when  NOx  mass  is  determined 
with  a  dry  sample  measured  with  a  CLD 
and  the  removed  water  is  corrected 
based  on  measured  CO2,  CO,  THC,  and 
NOx  concentrations,  you  must  verify  the 
calculated  NOx  value. 

(ii)  For  regulated  exhaust  constituents 
determined  from  the  masses  of  multiple 
subcomponents,  perform  the  drift 
verification  based  on  either  the 
regulated  constituent  or  all  the  mass 
subcomponents.  "For  example,  when 
NOx  is  measured  with  separate  NO  and 
NO2  analyzers,  you  must  verify  either 
the  NOx  value  or  both  the  NO  and  NO2 
values. 

(iii)  For  regulated  exhaust 
constituents  determined  from  the 
concentrations  of  multiple  gaseous 
emission  subcomponents  prior  to 
performing  mass  calculations,  perform 
drift  verification  on  the  regulated 
constituent.  You  may  not  verify  the 
concentration  subcomponents  (e.g.,  THC 
and  CH4  for  NMHC)  separately.  For 
example,  for  NMHC  measurements, 
perform  drift  verification  on  NMHC;  do 
not  verify  THC  and  CH4  separately. 

(2) .Drift  verification  requires  two  sets 
of  emission  calculations.  For  each  set  of 


calculations,  include  all  the  constituents 
in  the  drift  verification.  Calculate  one 
set  using  the  data  before  drift  correction 
and  calculate  the  other  set  after 
correcting  all  the  data  for  drift  according 
to  §  1065.672.  Note  that  for  purposes  of 
drift  verification,  you  must  leave 
unaltered  any  negative  emission  results 
over  a  given  test  interval  (i.e.,  do  not  set 
them  to  zero).  These  unaltered  results 
are  used  when  verifying  either  test 
interval  results  or  composite  brake- 
specific  emissions  over  the  entire  duty 
cycle  for  drift.  For  each  constituent  to  be 
verified,  both  sets  of  calculations  must 
include  the  following: 

(i)  Calculated  mass  (or  mass  rate) 
emission  values  over  each  test  interval. 

(ii)  If  you  are  verifying  each  test 
interval  based  on  brake-specific  values, 
calculate  brake-specific  emission  values 
over  each  test  interval. 

(iii)  If  you  are  verifying  over  the  entire 
duty  cycle,  calculate  composite  brake- 
specific  emission  values. 

(3)  The  duty  cycle  is  verified  for  drift 
if  you  satisfy  the  following  criteria: 

(i)  For  each  regulated  gaseous  exhaust 
constituent,  you  must  satisfy  one  of  the 
following: 

(A)  For  each  test  interval  of  the  duty 
cycle,  the  difference  between  the 
uncorrected  and  the  corrected  brake- 
specific  emission  values  of  the  regulated 
constituent  must  be  within  ±4%  of  the 
uncorrected  value  or  the  applicable 
emissions  standard,  whichever  is 
greater.  Alternatively,  the  difference 
between  the  uncorrected  and  the 
corrected  emission  mass  (or  mass  rate) 
values  of  the  regulated  constituent  must 
be  within  ±4%  of  the  uncorrected  value 
or  the  composite  work  (or  power) 
multiplied  by  the  applicable  emissions 
standard,  whichever  is  greater.  For 
purposes  of  verifying  each  test  interval, 
you  may  use  either  the  reference  or 
actual  composite  work  (or  power). 

(B)  For  each  test  interval  of  the  duty 
cycle  and  for  each  mass  subcomponent 
of  the  regulated  constituent,  the 
difference  between  the  uncorrected  and 
the  corrected  brake-specific  emission 
values  must  be  within  ±4%  of  the 
uncorrected  value.  Alternatively,  the 
difference  between  the  uncorrected  and 
the  corrected  emissions  mass  (or  mass 
rate)  values  must  be  within  ±4%  of  the 
uncorrected  value. 

(C)  For  the  entire  duty  cycle,  the 
difference  between  the  uncorrected  and 
the  corrected  composite  brake-specific 
emission  values  of  the  regulated 
constituent  must  be  within  ±4%  of  the 
uncorrected  value  or  applicable 
emission  standard,  whichever  is  greater. 

(D)  For  the  entire  duty  cycle  and  for 
each  subcomponent  of  the  regulated 
constituent,  the  difference  between  the 
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uncorrected  and  the  corrected 
composite  brake-specific  emission 
values  must  be  within  ±4%  of  the 
uncorrected  value. 

(ii)  Where  no  emission  standard 
applies  for  CO2,  you  must  satisfy  one  of 
the  following: 

(A)  For  each  test  interval  of  the  duty 
cycle,  the  difference  between  the 
uncorrected  and  the  corrected  brake- 
specific  GO2  values  must  be  within  ±4% 
of  the  uncorrected  value;  or  the 
difference  between  the  uncorrected  and 
the  corrected  CO2  mass  (or  mass  rate) 
values  must  be  within  ±4%  of  the 
uncorrected  value. 

(B)  For  the  entire  duty  cycle,  the 
difference  between  the  uncorrected  and 
the  corrected  composite  brake-specific 
CO2  values  must  be  within  ±4%  of  the 
uncorrected  value. 

(4)  If  the  test  is  not  verified  for  drift 
as  described  in  paragraph  (b)(1)  of  this 


section,  you  may  consider  the  test 
results  for  the  duty  cycle  to  be  valid 
only  if,  using  good  engineering 
judgment,  the  observed  drift  does  not 
affect  your  ability  to  demonstrate 
compliance  with  the  applicable 
emission  standards.  For  example,  if  the 
drift -corrected  value  is  less  than  the 
standard  by  at  least  two  times  the 
absolute  difference  between  the 
uncorrected  and  corrected  values,  you 
may  consider  the  data  to  be  verified  for 
demonstrating  compliance  with  the 
applicable  standard. 

Subpart  G — [Amended] 

■  260.  Section  1065.601  is  amended  by  ^ 
revising  paragraph  (b)  to  read  as  follows: 

§1055.601  Overview. 

*  ★  *  ★  ★ 

(b)  You  may  use  data  from  multiple 
systems  to  calculate  test  results  for  a 


single  emission  test,  consistent  with 
good  engineering  judgment.  You  may 
also  make  multiple  measurements  from 
a  single  batch  sample,  such  as  multiple 
weighings  of  a  PM  filter  or  multiple 
readings  from  a  bag  sample.  Although 
you  may  use  an  average  of  multiple 
measurements  from  a  single  test,  you 
may  not  use  test  results  from  multiple 
emission  tests  to  report  emissions.  We 
allow  weighted  means  where 
appropriate.  You  may  discard  statistical 
outliers,  but  you  must  report  all  results. 
*  ★  ★  * 

■  261.  Section  1065.630  is  revised  to 
read  as  follows: 

§  1065.630  1980  international  gravity 
formula. 

The  acceleration  of  Earth’s  gravity,  Og. 
varies  depending  on  your  location. 
Calculate  Ug  at  your  latitude,  as  follows: 


flg  =  9.7803267715  •  [1  +5.2790414-  lO'^-sin^  (6^  +  2.32718  •  lO'^-sin*^  (<9) 
+  1.262  •  10''^-sin^  (<9)  +  7  •  10-'®-sin*  (0)] 


Eq.  1065.630-1 


Where: 

0  =  Degrees  north  or  south  latitude. 

Example: 

0  =  45  ° 

Qg  =  9.7803267715  •  (1  +  5.2790414 

•  10-3-sin2  (45)  +  2.32718 

•  10“S-sin-*  (45) 

+  1.262-  10-’’-sin6  (45)  +  7  •  lO-io-sin^ 
(45) 

Og  =  9.8061992026  m/s^ 


■  262.  Section  1065.640  is  amended  by 
revising  paragraphs  (a),  (b),  and  (e)  to 
read  as  follows: 

§  1065.640  Flow  meter  calibration 
calculations. 

★  ★  ★  ★  ★ 


(a)  Reference  meter  conversions.  The 
calibration  equations  in  this  section  use 
molar  flow  rate,  href,  as  a  reference 
quantity.  If  your  reference  meter  outputs 


a  flow  rate  in  a  different  quantity,  such 
as  standard  volume  rate,  \/sidref,  actual 
volume  rate,  Vaciref,  or  mass  rate,  /href, 
convert  your  reference  meter  output  to 
a  molar  flow  rate  using  the  following 
equations,  noting  that  while  values  for 
volume  rate,  mass  rate,  pressure, 
temperature,  and  molar  mass  may 
change  during  an  emission  test,  you 
should  ensure  that  they  are  as  constant 
as  practical  for  each  individual  set  point 
during  a  flow  meter  calibration: 


“  _  stdref  Psi6  _ 


actref 


Eq.  1065.640-1 


Where: 

hrtf  =  reference  molar  flow  rate. 

Ystdref  =  reference  volume  flow  rate,  corrected 
to  a  standard  pressure  and  a  standard 
temperature. 

Vactref  =  reference  volume  flow  rate  at  the 
actual  pressure  and  temperature  of  the 
flow  rate. 

ihref  =  reference  mass  flow. 

p„d  =  standard  pressure. 

Pact  =  actual  pressure  of  the  flow  rate. 

Tstd  =  standard  temperature. 

Taci  =  actual  temperature  of  the  flow  rate. 

R  =  molar  gas  constant. 


Mtmx  =  molar  mass  of  the  flow  rate. 
Example  1: 

Vstdref  =  1000.00  ft3/min  =  0.471948 
m^/s 

Pstd  =  29.9213  in  Hg  @  32  °F  =  101325 
Pa 

Ts.d  =  68.0  °F  =  293.15  K 
R  =  8.314472  J/(mol-K) 

.  _  0.471948-101325 

293.15-8.314472  . 

href  =  19.619  mol/s 


Example  2: 

ihref  =  17.2683  kg/min  =  287.805  g/s 
Mmix  =  28.7805  g/mol 

287.805 

28.7805 

href  =  10.0000  mol/s 

(b)  PDF  calibration  calculations.  For 
each  restrictor  position,  calculate  the 
following  values  from  the  mean  values 
determined  in  §  1065.340,  as  follows: 
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(1)  PDP  volume  pumped  per 
revolution,  Vrev  (m^/r): 


Pm  '  fnPDP 


Eq.  1065.640-2 

Example: 

Uref  =  25.09B  mol/s 
fl  =  8.314472  J/(mol-K) 
tin  =  299.5  K 
Pin  =  98290  Pa 

/nPDP  =  1205.1  r/min  =  20.085  r/s 

^  _25.096-8.314472-299.5 
98290-20.085 

Vrev  =  0.03166  m3/r 

(2)  PDP  slip  correction  factor,  /vs  (s/r); 


Eq.  1065.640-3 

Example: 

/nPDP  =  1205.1  r/min  =  20.085  r/s 
Pout  =  100.103  kPa 
Pin>  =  98.290  kPa 

^  1  1100.103-98.^ 

'"  20.085  V  100.103 

/Cs  =  0.006700  s/r 

(3)  Perform  a  least-squares  regression 
of  PDP  volume  pumped  per  revolution, 
Vrev.  versus  PDP  slip  correction  factor, 
Ks.  by  calculating  slope,  ai,  and 
intercept,  Qo,  as  described  in  §  1065.602. 

(4)  Repeat  the  procedure  in 
paragraphs  (b)(1)  through  (3)  of  this 
section  for  every  speed  that  you  run 
your  PDP. 

(5)  The  following  example  illustrates 
these  calculations: 


slope,  Qi.  and  intercept,  no.  to  calculate 
flow  rate  during  emission  testing  as 
described  in  §  1065.642. 

*  *  *  * 

(e)  CFV  calibration.  Some  CFV  flow 
meters  consist  of  a  single  venturi  and 
some  consist  of  multiple  venturis, 
where  different  Combinations  of 
venturis  are  used  to  meter  different  flow 
rates.  For  CFV  flow  meters  that  consist 
of  multiple  venturis,  either  calibrate 
each  venturi  independently  to 
determine  a  separate  discharge 
coefficient,  Cd.  for  each  venturi,  or 
calibrate  each  combination  of  venturis 
as  one  venturi.  In  the  case  where  you 
calibrate  a  combination  of  venturis,  use 
the  sum  of  the  active  venturi  throat 
areas  as  At,  the  square  root  of  the  sum 
of  the  squares  of  the  active  venturi 
throat  diameters  as  dt,  and  the  ratio  of 
the  venturi  throat  to  inlet  diameters  as 
the  ratio  of  the  square  root  of  the  sum 
of  the  active  venturi  throat  diameters 
(d,)  to  the  diameter  of  the  common 
entrance  to  all  of  the  venturis  (D).  To 
determine  the  Cd  for  a  single  venturi  or 
a  single  combination  of  venturis, 
perform  the  following  steps: 

(1)  Use  the  data  collected  at  each 
calibration  set  point  to  calculate  an 
individual  Cd  for  each  point  using  Eq. 
1065.640-4. 

(2)  Calculate  the  mean  and  standard 
deviation  of  all  the  Cd  values  according 
to  Eqs.  1065.602-1  and  1065.602-2. 

(3)  If  the  standard  deviation  of  all  the 
Cd  values  is  less  than  or  equal  to  0.3% 
of  the  mean  Cd.  use  the  mean  Cd  in  Eq. 
1065.642-4,  and  use  the  CFV  only  up  to 
the  highest  r  measured  during 
calibration  using  the  following  equation: 

^  _  I  APcfv 
Pm 


or  repeating  the  calibration  process.  If 
you  repeat  the  calibration  process,  we 
recommend  checking  for  leaks,  applying 
tighter  tolerances  to  measurements  and 
allowing  more  time  for  flows  to 
stabilize. 

(6)  If  the  number  of  remaining  Cd 
values  is  seven  or  greater,  recalculate 
the  mean  and  standard  deviation  of  the 
remaining  Cd  values. 

(7)  If  the  standard  deviation  of  the 
remaining  Cd  values  is  less  than  or  equal 
to  0.3%  of  the  mean  of  the  remaining  Cd, 
use  that  mean  Cd  in  Eq.  1065.642-4,  and 
use  the  CFV  values  only  up  to  the 
highest  r  associated  with  the  remaining 
Cd. 

(8)  If  the  standard  deviation  of  the 
remaining  Cd  still  exceeds  0.3%  of  the 
mean  of  the  remaining  Cd  values,  repeat 
the  steps  in  paragraph  (e)(4)  through  (8) 
of  this  section. 

■  263.  Section  1065.642  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  1 065.642  SSV,  CFV,  and  PDP  molar  flow 
rate  calculations.  * 

***** 

(a)  PDP  molar  flow  rate.  Based  upon 
the  speed  at  which  you  operate  the  PDP 
for  a  test  interval,  select  the 
corresponding  slope,  ai.  and  intercept, 
Qo.  as  calculated  in  §  1065.640,  to 
calculate  molar  flow  rate,  h  as  follows: 

p.  -V 

fj  =  f  ■  ^ 

nPDP  D  "T 


Eq.  1065.642-1 

Where: 


Table  1  of  §1065.640— Example  of 
PDP  Calibration  Data 


fnPDP 

(r/min) 

3| 

(m3/min) 

3() 

(m3/r) 

755.0 

50.43 

i  0.056 

987.6 

49.86 

-0.013 

1254.5 

48.54 

0.028 

1401.3 

47.30 

1  -0.061 

(6)  For  each  speed  at  which  you 
operate  the  PDP,  use  the  corresponding 


Eq.  1065.640-13 

Where: 

ApcFv  =  Differential  static  pressure;  venturi 
ihlet  minus  venturi  outlet. 

(4)  If  the  standard  deviation  of  all  the 
Cd  values  exceeds  0.3%  of  the  mean  Cd. 
omit  the  Cd  value  corresponding  to  the 
data  point  collected  at  the  highest  r 
measured  during  calibration. 

(5)  If  the  number  of  remaining  data 
points  is  less  than  seven,  take  corrective 
action  by  checking  your  calibration  data 


Eq.  1065.642-2 

Example: 

Qi  =  50.43  (m^/min)  =  0.8405  (mVs) 

/nPDP  =  755.0  r/min  =  12.58  r/s 

Pout  =  99950  Pa 

Pin  =  98575  Pa 

qo  =  0.056  (m3/r) 

k  =  8.314472  I/(mol-K) 

Tin>  =  323.5  K 
Cp  =  1000  (I/m3)/kPa 
Cl  =  60  s/min 


0.8405  |99950-98575  ^ 

- - +  0.056 

12.58  ^  99950 
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Vrev  =  0.06383  m^/r 

.  98575-0.06383 

n  =  12.58 - 

8.314472-323.5 

ri  =  29.428  mol/s 
*  ■*  *  *  * 

(c)  CFV  molar  flow  rate.  Some  CFV 
flow  meters  consist  of  a  single  venturi 
and  some  consist  of  multiple  venturis, 
where  different  combinations  of 
venturis  are  used  to  meter  different  flow 
rates.  If  you  use  multiple  venturis  and 
you  calibrated  each  venturi 
independently  to  determine  a  separate 
discharge  coefficient,  Cd  (or  calibration 
coefficient,  ^^v),  for  each  venturi, 
calculate  the  individual  molar  flow  rates 
through  each  venturi  and  sum  all  their 


flow  rates  to  determine  h.  If  you  use 
multiple  venturis  and  you  calibrated 
each  combination  of  venturis,  calculate 
h  using  the  sum  of  the  active  venturi 
throat  areas  as  A,,  the  square  root  of  the 
sum  of  the  squares  of  the  active  venturi 
throat  diameters  as  d,,  and  the  ratio  of 
the  venturi  throat  to  inlet  diameters  as 
the  ratio  of  the  square  root  of  the  sum 
of  the  active  venturi  throat  diameters 
(d,)  to  the  diameter  of  the  common 
entrance  to  all  of  the  venturis  (D). 

(1)  To  calculate  the  molar  flow  rate 
through  one  venturi  or  one  combination 
of  venturis,  use  its  respective  mean  Cd 
and  other  constants  you  determined 
according  to  §  1065.640  and  calculate  its 


molar  flow  rate  h  during  an  emission 
test,  as  follows: 


/7  =  Q-Q 


4 -Pi. 


Eq.  1065.642-4 

Example: 

Cd  =  0.985 
Ct  =  0.7219 
A  =  0.00456  m2 
Pin  =  98836  Pa 
Z=  1 

M,nix  =  28.7805  g/mol  =  0.0287805 
kg/mol 

=  8.314472  J/(mol-K) 

Tin  =  378.15  K 


«  =  0.985-0.7219- 


_ 0.00456-98836 _ 

Vl  •  0.0287805  -  8.3 1 4472  -  378. 1 5 


h  =  33.690  mol/s 

(2)  To  calculate  the  molar  flow  rate 
through  one  venturi  or  a  combination  of 
venturis,  you  may  use  its  respective 
mean  and  other  constants  you 
determined  according  to  §  1065.640  and 
calculate  its  molar  flow  rate  n  during  an 
emission  test.  Note  that  if  you  choose  to 
follow  the  permissible  ranges  of  dilution 
air  dewpoint  versus  calibration  air 
dewpoint  in  Table  3  of  §  1065.640,  you 
may  set  Mmix-cai  and  Mmix  equal  to  1. 
Calculate  h  as  follows: 


Pstd  _  '\/''^mi.v-cal 

Eq.  1065.642-5 

Where: 


y 

_  stdret 

Pin-ca\ 

Eq.  1065.642-6 

V^sidfef  =  volumetric  flow  of  the  standard  at 
reference  conditions  of  293.15  K  and 
101.325  kPa. 

Tn-cai  =  Venturi  inlet  temperature  during 
calibration. 


Pin  eal  =  Venturi  inlet  pressure  during 
calibration. 

Mmix-cai  =  Molar  mass  of  gas  mixture  used 
during  calibration. 

Mmix  =  Molar  mass  of  gas  mixture  during  the 
emission  test  calculated  using  Equation 
1065.640-9. 

Example: 

Pstdret  =  0.4895  m^ 

Tin-cai  =  302.52  K 
Pin-cai  =  99654  Pa 
Pin  =  98836  Pa 
Ps,d  =  101325  Pa 

Mmix-cai  =  28.9656  g/mol  =  0.0289656 
kg/mol 

Mmix  =  28.7805  g/mol  =  0.t)287805 
kg/mol 
Tin  =  353.15  K 
Txtd  =  293.15  K 
/?  =  8.314472  J/(mol-K) 


“Vkg 


K  = 


0.4895  •>/302.52 


99654 


=  0.000074954  m"-s-K 


in-cal 


0.000074954-98936  101325  J0.0289656 

x/353.15  293.15-8.314472  -70.0287805 


n  =  16.457  mol/s 

■  264.  Section  1065.645  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  and  adding  paragraph  (d) 
to  read  as  follows: 

§  1065.645  Amount  of  water  in  an  ideal 
gas. 

This  section  describes  how  to 
determine  the  amount  of  water  in  an 
ideal  gas,  which  you  need  for  various 
performance  verifications  and  emission 


calculations.  Use  the  equation  for  the 
vapor  pressure  of  water  in  paragraph  (a) 
of  this  section  or  another  appropriate 
equation  and,  depending  on  whether 
you  measure  dewpoint  or  relative 
humidity,  perform  one  of  the 
calculations  in  paragraph  (b)  or  (c)  of 
this  section.  Paragraph  (d)  of  this 
section  provides  an  equation  for 
determining  dewpoint  from  relative 
humidity  and  dry  bulb  temperature 


measurements.  The  equations  for  the 
vapor  pressure  of  water  as  presented  in 
this  section  are  derived  from  equations 
in  “Saturation  Pressure  of  Water  on  the 
New  Kelvin  Temperature  Scale”  (Goff, 
J.A.,  Transactions  American  Society  of 
Heating  and  Air-Conditioning 
Engineers,  Vol.  63,  No.  1607,  pages  347- 
354).  Note  that  the  equations  were 
originally  published  to  derive  vapor 
pressure  in  units  of  atmospheres  and 
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have  been  modified  to  derive  results  in 
units  of  kPa  by  converting  the  last  term 
in  each  equation. 

(a)  Vapor  pressure  of  water.  Calculate 
the  vapor  pressure  of  water  for  a  given 
saturation  temperature  condition,  Tsat.  as 


follows,  or  use  good  engineering 
judgment  to  use  a  different  relationship 
of  the  vapor  pressure  of  water  to  a  given 
saturation  temperature  condition: 

(1)  For  humidity  measurements  made 
at  ambient  temperatures  from  (0  to  100) 


°C,  or  for  humidity  measurements  made 
over  super-cooled  water  at  ambient 
temperatures  from  ( —  50  to  0)  °C,  use  the 
following  equation: 


log,o(Auo)  =  10.79574-1- 


273.16 


5.02800- log, 


*  sal  / 


273.16 


1.50475-10- 


1-10 


-8.2969-f  -ia - 1 '' 

1,273.16 


-1-0.42873 -10~' 


10 


-1 


0.2138602 


V 


Eq.  1065.645-1 


Where:  Tsai  =  saturation  temperature  of  water  at 

Ph2o  =  vapor  pressure  of  water  at  saturation  measured  conditions,  K. 

Example: 


Tsa,  =  9.5  °C  =  282.65  K 


temperature  condition,  kPa. 


log,«(/>H2o)  =  IO-79574.|  1-1^  l-5.02800  log 


-hO.42873-10- 


10 


282.65 

273.16'!  ^ 

-1 

/ 


282.65^ 


273.16  j 


-t- 1.50475-10- 


I-IO 


1273.16  ) 


I  282.65  J 


-0.2138602 


logio{pH2o)  =  0.074297 

Ph20  =  10°  074297  =  1.1865  81  kPa 


(2)  For  humidity  measurements  over 
ice  at  ambient  temperatures  from  (-100 
to  0)  °C,  use  the  following  equation: 


logio(PH2o)  = -9-096853 


^273.16 

V  ^sal 


-3.566506 -log, 


^273.16'' 


V  ^sat  J 


-fO.876812- 


-0.2138602 


Y _ sat 

I,  273.16y 

Eq.  1065.645-2 


Example: 


Tice=  -15.4  °C  =  257.75  K 


^®Eio(Ph2o) 


-9.096853- 


273.16 

257.75 


1  -3.566506- log, Q 

y 


273.16' 

257.75, 


+0.876812- 


257  75^1 

- ^  -0.2138602 

273.16  j 


logio(pH2o)  =  —0.798207 
Ph20  =  10-0  79821  =  0.159145  kPa 
***** 

(d)  Dewpoint  determination  from 
relative  humidity  and  dry  bulb 
temperature.  This  paragraph  (d) 
describes  how  to  calculate  dewpoint 


temperature  from  relative  humidity,  RH 
%.  This  is  based  on  “ITS— 90 
Formulations  for  Vapor  Pressure, 
Frostpoint  Temperature,  Dewpoint 
Temperature,  and  Enhancement  Factors 
in  the  Range  -100  to  -i-lOO  °C”  (Hardy, 
B.,  The  Proceedings  of  the  Third 


International  Symposium  on  Humidity 
&  Moisture,  Teddington,  London, 
England,  April  1998).  Calculate  pH20sat 
as  described  in  paragraph  (a)  of  this 
section  based  on  setting  Tsat  equal  to 
Tamb.  Calculate  pH2()scaied  by  multiplying 
PH20sat  by  RH  %.  Calculate  the 
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dewpoint,  Tdew,  from  pH2o  using  the 
following  equation: 


2.0798233  •  1  O'  -  2.0 1 56028  •  1  O'  •  In  ( )  +  4.6778925  •  1 0''  •  In  ( )'  -  9.2288067  •  1  O'''  •  In  ( )' 
1-1.331 9669 •  1  O'*  •  In  ( )  +  5.65775 1 8 •  1 0"^  •  In ( p,^,„ )^  -  7.5 1 72865  •  1 0'^  •  In  ( p^^o  f 


Where: 

In(pH2())  =  the  natural  log  of  pH20scaied.  which 
is  the  water  vapor  pressure  scaled  to  the 
relative  humidity  at  the  location  of  the 


Eq.  1065.645-5 


relative  humidity  measurement,  Tsai 


Example: 

RH%  =  39.61% 

Tsat  =  Tamb  =  20.00  °C  =  293.15K 


Using  Eq.  1065.645-1, 

PH20sat  =  2.3371  kPa 

PH20scaled  =  (39.61  %□□□□□!)  = 
0.925717  kPa  =  925.717  Pa 


2.0798233-10' -2.0156028  10' •ln(925.717)  +  4.6778925  10''  ■ln(925.717)'-9.2288067  10^1n(925.717)' 
1  - 1 .33 1 9669 •  1 0''  •  In  (925.7 17)  +  5.65775 1 8  ■  1 0*'  ■  In  (925.7 1 7 )'  -  7.5 1 72865  •  1  O'*  •  In (925.7 1 7 )' 


Tdew  =  279.00  K  =  5.85  °C 
■  265.  Section  1065.650  is  amended  by 
revising  paragraph  {c)(l)  to  read  as 
follows: 

§1065.650  Emission  calculations. 

*  it  if  -k  * 

(c)  *  *  * 

(1)  Concentration  corrections.  Perform 
the  following  sequence  of  preliminary 
calculations  on  recorded  concentrations: 

(i)  Correct  all  gaseous  emission 
analyzer  concentration  readings, 
including  continuous  readings,  sample 
bag  readings,  and  dilution  air 
background  readings,  for  drift  as 
described  in  §  1065.672.  Note  that  you 
must  omit  this  step  where  brake-specific 
emissions  are  calculated  without  the 
drift  correction  for  performing  the  drift 
validation  according  to  §  1065.550(b). 
When  applying  the  initial  THC  and  CH4 
contamination  readings  according  to 

§  1065.520(f),  use  the  same  values  for 
both  sets  of  calculations.  You  may  also 
use  as-measured  values  in  the  initial  set 
of  calculations  and  corrected  values  in 
the  drift -corrected  set  of  calculations  as 
described  in  §  1065.520(g)(7). 

(ii)  Correct  all  THC  and  CH4 
concentrations  for  initial  contamination 
as  described  in  §  1065.660(a),  including 
continuous  readings,  sample  bags 
readings,  and  dilution  air  background 
readings. 

(iii)  Correct  all  concentrations 
measured  on  a  “dry”  basis  to  a  “wet” 
basis,  including  dilution  air  background 
concentrations,  as  described  in 
§1065.659. 

(iv)  Calculate  all  NMHC  and  CH4 
concentrations,  including  dilution  air 
background  concentrations,  as  described 
in  §  1065.660. 


(v)  For  emission  testing  with  an 
oxygenated  fuel,  calculate  any  HC 
concentrations,  including  dilution  air 
background  concentrations,  as  described 
in  §  1065.665.  See  subpart  I  of  this  part 
for  testing  with  oxygenated  fuels. 

(vi)  Correct  all  the  NOx 
concentrations,  including  dilution  air 
background  concentrations,  for  intake- 
air  humidity  as  described  in  §  1065.670. 

it  it  it  it  it 

■  266.  Section  1065.655  is  amended  by 
revising  paragraphs  (c)  introductory 
text,  (c)(3),  (d),  (e),  and  (f)(2)  to  read  as 
follows: 

§1065.655  Chemical  balances  of  fuel, 
intake  air,  and  exhaust. 

★  *  *  *  ★ 

(c)  Chemical  balance  procedure.  The 
calculations  for  a  chemical  balance 
involve  a  system  of  equations  that 
require  iteration.  We  recommend  using 
a  computer  to  solve  this  system  of 
equations.  You  must  guess  the  initial 
values  of  up  to  three  quantities:  The 
amount  of  water  in  the  measured  flow, 
Xn20exh,  fraction  of  dilution  air  in  diluted 
exhaust,  XdiUexh.  and  the  amount  of 
products  on  a  C/  basis  per  dry  mole  of 
dry  measured  flow,  Xccomhdn.  You  may 
use  time-weighted  mean  values  of 
combustion  air  humidity  and  dilution 
air  humidity  in  the  chemical  balance;  as 
long  as  your  combustion  air  and 
dilution  air  humidities  remain  within 
tolerances  of  ±0.0025  mol/mol  of  their 
respective  mean  values  over  the  test 
interval.  For  each  emission 
concentration,  x>  and  amount  of  water, 
Xn20exh.  you  must  determine  their 
completely  dry  concentrations,  Xxio  and 
XH20exhdry.  You  must  also  use  your  fuel’s 
atomic  hydrogen-to-carbon  ratio,  a, 
oxygen-to-carbon  ratio,  p,  sulfur-to- 


carbon  ratio,  y,  and  nitrogen-to-carbon 
ratio,  5.  You  may  calculate  a,  P,  y,  and 
5  based  on  measured  fuel  composition 
as  described  in  paragraphs  (d)(1)  or 
(d)(2)  of  this  section,  or  you  may  use 
default  values  for  a  given  fuel  as 
described  in  §  1065.655(d)(3).  Use  the 
following  steps  to  complete  a  chemical 
balance: 

if  it  it  it  it 

(3)  Use  the  following  symbols  and 
subscripts  in  the  equations  for  this 
paragraph  (c): 

XdiUexh  =  amount  of  dilution  gas  or  excess 
air  per  mole  of  exhaust. 

XH20exh  =  amount  of  H2O  in  exhaust  per 
mole  of  exhaust. 

Xccomhdry  =  amount  of  carbon  from  fuel 
in  the  exhaust  per  mole  of  dry 
exhaust. 

XH2dry  =  amouut  of  H2  in  exhaust  per 
amount  of  dry  exhaust. 

KH20gas  =  water-gas  reaction  equilibrium 
coefficient.  You  may  use  3.5  or 
calculate  your  own  value  using 
good  engineering  judgment. 
XH20exhdry  =  amount  of  H2O  in  exhaust 
per  dry  mole  of  dry  exhaust. 
Xprod/intdry-  =  amount  of  dry  stoichiometric 
products  per  dry  mole  of  intake  air. 
Xdii/exhdry  =  amount  of  dilution  gas  and/ 
or  excess  air  per  mole  of  dry 
exhaust. 

Xint/exhdry  =  auiount  of  intake  air  required 
to  produce  actual  combustion 
products  per  mole  of  dry  (raw  or 
diluted)  exhaust. 

Xraw/exhdry  =  amount  of  uodilutcd 
exhaust,  without  excess  air,  per 
mole  of  dry  (raw  or  diluted) 
exhaust. 

Xo2mt  =  amount  of  intake  air  O2  per  mole 
of  intake  air. 

Xco2inidr\  =  amount  of  intake  air  CO2  per 
mole  of  dry  intake  air.  You  may  use 
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y-co2inuiry  =  375  pmol/iuol,  but  we 
recommend  measuring  the  actual 
concentration  in  the  intake  air. 

XHzoinidry  =  amount  of  intake  air  H2O  per 
mole  of  dry  intake  air. 

Xcozint  =  amount  of  intake  air  CO2  per 
mole  of  intake  air. 

Xco2dii  =  amount  of  dilution  gas  CO2  per 
mole  of  dilution  gas. 

Xco2dddry  =  auiount  of  dilution  gas  CO2 
per  mole  of  dry  dilution  gas.  If  you 
use  air  as  diluent,  you  may  use 
^co2diidn  =  375  pmol/mol,  but  we 
recommend  measuring  the  actual 
concentration  in  the  intake  air. 

XH20diidry  =  amount  of  dilution  gas  H2O 
per  mole  of  dry  dilution  gas. 

XH2odii  =  amount  of  dilution  gas  H2O  per 
mole  of  dilution  gas. 


X/entission imeas  ~  amount  of  measured 
emission  in  the  sample  at  the 
respective  gas  analyzer. 

Xiemisswnidry  =  amount  of  emission  per 
dry  mole  of  dry  sample. 

Xf^20lemisxumjmeus  ~  amOUnt  of  H2O  in 

sample  at  emission-detection 
location.  Measure  or  estimate  these 
values  according  to 
§  1065.145(e)(2). 

XH20ini  =  amount  of  H2O  in  the  intake 
air,  based  on  a  humidity 
measurement  of  intake  air. 

a  =  atomic  hydrogen-to-carbon  ratio  of 
the  mixture  of  fuel(s)  being 
combusted,  weighted  by  molar 
consumption. 

P  =  atomic  oxygen-to-carbon  ratio  of  the 
mixture  of  fuel(s)  being  combusted, 
weighted  by  molar  consumption. 


y  =  atomic  sulfur-to-carbon  ratio  of  the 
mixture  of  fuel(s)  being  combusted, 
weighted  by  molar  consumption. 

6  =  atomic  nitrogen-to-carbon  ratio  of 
the  mixture  of  fuel(s)  being 
combusted,  weighted  by  molar 
consumption. 

•k  if  -k  -k  -k 

(d)  Carbon  mass  fraction  and  fuel 
composition.  Determine  carbon  mass 
fraction  of  fuel,  w<,  and  fuel  composition 
represented  by  a,  p,  y,  and  6  using  one 
of  the  following  methods: 

(1)  You  may  calculate  Wc  as  described 
in  this  paragraph  (d)(1)  based  on 
measured  fuel  properties.  To  do  so,  you 
must  determine  values  for  a  and  P  in  all 
cases,  but  you  may  set  y  and  6  to  zero 
if  the  default  value  listed  in  Table  1  of 
this  section  is  zero.  Calculate  Wf  using 
the  following  equation: 


\-M,. 

vv  = - - - - 

I  •  Mq  +  cx  •  A/ji  -l-  P  ’  Mq  +  Y  •  A/g  -h  S  •  Afjg 


Eq.  1065.655-19 


Where: 

Wc  =  carbon  mass  fraction  of  fuel. 

Me  =  molar  mass  of  carbon. 

a  =  atomic  hydrogen-to-carbon  ratio  of  the 
mixture  of  fuel(s)  being  combusted, 
weighted  by  molar  consumption. 

Mh  =  molar  mass  of  hydrogen. 

P  =  atomic  oxygen-to-carbon  ratio  of  the 
mixture  of  fuel(s)  being  combusted, 
weighted  by  molar  consumption. 


Mo  =  molar  mass  of  oxygen. 

Y=  atomic  sulfur-to-carbon  ratio  of  the 
mixture  of  fuel(s)  being  combusted, 
weighted  by  molar  consumption. 

Ms  =  molar  mass  of  sulfur. 

5  =  atomic  nitrogen-to-carbon  ratio  of  the 
mixture  of  fuel(s)  being  combusted, 
weighted  by  molar  consumption. 

M/v  =  molar  mass  of  nitrogen. 

Example: 


a=  1.8 
p  =  0.05 
y=  0.0003 
8  =  0.0001 
Me  =  12.0107 
M/y  =  1.00794 
Me  =  15.9994 
Mv  =  32.065 
Mn=  14.0067 


M2.0107 

vy.  = - 

-  1  •  1 2.0 1 07  + 1 .8  •  1 .00794  -b  0.05  •  1 5.9994  +  0.0003  •  32.065  +  0.000 1  •  1 4.0067 
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Wc  =  0.8206 

(2)  Determine  a  fuel’s  elemental  mass 
fractions  and  values  for  a,  p,  y,  and  6  as 
follows: 

(i)  For  gaseous  fuels,  use  the  default 
values  for  a,  P,  y,  and  8  in  Table  1  of 
this  section  or  use  good  engineering 
judgment  to  determine  those  values 
based  on  measurement. 

(ii)  Determine  mass  fractions  for 
liquid  fuels  as  follows: 

(A)  You  may  determine  the  fuel 
carbon  and  hydrogen  mass  fractions 
according  to  ASTM  D5291  (incorporated 
by  reference  in  §  1065.1010).  When 
using  ASTM  D5291  to  determine  carbon 
and  hydrogen  mass  fractions  from 
gasoline  (with  or  without  blended 
ethanol),  use  good  engineering  judgment 
to  adapt  the  method  as  appropriate. 

(B)  Determine  oxygen  mass  fraction 
for  gasoline  (with  or  without  blended 
ethanol)  according  to  ASTM  D5599 
(incorporated  by  reference  in 

§  1065.1010).  For  all  other  liquid  fuels, 
determine  the  oxygen  mass  fraction 
using  good  engineering  judgment. 


(C)  Determine  the  nitrogen  mass 
fraction  according  to  ASTM  D4629  or 
ASTM  D5762  (incorporated  by  reference 
in  §  1065.1010)  for  all  liquid  fuels. 

Select  the  correct  method  based  on  the 
expected  nitrogen  content. 

(D)  Determine  the  sulfur  mass  fraction 
according  to  subpart  H  of  this  part. 

(iii)  For  liquid  fuels,  use  the  default 
values  for  a,  p,  y,  and  8  in  Table  1  of 
this  section,  or  you  may  determine  the 
value  for  any  of  these  parameters  based 
on  measurement.  Calculate  measured 
values  using  the  following  equations: 


a  = 


Wc-Mh 


Where: 

ivc  =  carbon  mass  fraction  of  fuel. 
vvh  =  hydrogen  mass  fraction  of  fuel. 
Wo  =  oxygen  mass  fraction  of  fuel, 
ws  =  sulfur  mass  fraction  of  fuel. 
wn  =  nitrogen  mass  fraction  of  fuel. 

Example: 

Wc  =  0.8206 
Wh  =  0.1239 
Wo  =  0.0547 

Ws  =  0.00066 


Eq.  1065.655-20 


Wc-Mq 


Eq.  1065.655-21 


Wc-Ms 

.  Eq.  1065.655-22 


5  = 


Wc-A/j, 


Eq.  1065.655-23 


Table  1  of  §  1065.655— Default  Values  of  a,  p,  y,  8,  and  Wc.  for  Various  Fuels 


Fuel  ! 

Atomic  hydrogen,  oxygen,  sulfur,  and  nitrogen-to-carbon  ratios 

CH„OpS/J8 

Carbon  mass 
fraction, 
Wcg/g  - 

Gasoline . 

CHi.ksOoSoNo  . 

0.866 

E10  Gasoline  . 

CH 1 .92O0.03S0N0 . . . 

0.833 

E15  Gasoline  . 

0  817 

E85  Gasoline  . 

CH2  7.lOo  SsSoNo  . . . 

0.576 

#1  Diesel  . 

CH|.9iOoSoNo  . . . 

0.861 

#2  Diesel  . 

CHI.80OOSON0  . . . 

0.869 

Liquefied  petroleum  gas  . 

CH2.6400S0N0  . 

0.819 

Natural  gas  . 

CH3.78  OO.OI6SONO  . 

0.747 

E100  Ethanol  . 

CHiOo.sSoNo . 

0.521 

M100  Methanol  . 

CH40,SoNo . 

0.375 

Residual  fuel  blends  . 

Must  be  determined  by  measured  fuel  properties  as  described  in  paragraph  (d)(1)  of  this  section. 

(e)  Calculated  raw  exhaust  molar  flow 
rate  from  measured  intake  air  molar 
flow  rate  or  fuel  mass  flow  rate.  You 
may  calculate  the  raw  exhaust  molar 
flow  rate  from  which  you  sampled 


emissions,  hexh,  based  on  the  measured 
intake  air  molar  flow  rate,  him,  or^he 
measured  fuel  mass  flow  rate,  hifuei,  and 
the  values  calculated  using  the  chemical 
balance  in  paragraph  (c)  of  this  section. 


The  chemical  balance  must  be  based  on 
raw  exhaust  gas  concentrations.  Solve 
for  the  chemical  balance  in  paragraph 
(c)  of  this  section  at  the  same  frequency 
that  you  update  and  record  hint  or  hifuei- 
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For  laboratory  tests,  calculating  raw_ 
exhaust  molar  flow  rate  using  measured 
fuel  mass  flow  rate  is  valid  only  for 
steady-state  testing.  See 
§  1065.915(d)(5Kiv)  for  application  to 
field  testing. 

(1)  Crankcase  flow  rate.  If  engines  are 
not  subject  to  crankcase  controls  under 
the  standard-setting  part,  you  may 
calculate  raw  exhaust  flow  based  on  hint 
or  ihfuei  using  one  of  the  following: 

(1)  You  may  measure  flow  rate 
through  the  crankcase  vent  and  subtract 
it  from  the  calculated  exhaust  flow. 

(ii)  You  may  estimate  flow  rate 
through  the  crankcase  vent  by 
engineering  analysis  as  long  as  the 
uncertainty  in  your  calculation  does  not 
adversely  affect  your  ability  to  show 
that  your  engines  comply  with 
applicable  emission  standards. 

(iii)  You  may  assume  your  crankcase 
vent  flow  rate  is  zero. 

(2)  Intake  air  molar  flow  rate 
calculation.  Calculate  hcxh  based  on  hint 
using  the  following  equation: 


= 


exh  / 


X  —  X 

int/exhdry  raw/exhdry  ^ 


(' 


+  x 


H20exhdry 


Eq.  1065.655-24 

Where: 

hexh  =  raw  exhaust  molar  flow  rate  from 
which  you  measured  emissions, 
hint  =  intake  air  molar  flow  rate  including 
humidity  in  intake  air. 

Example: 

Xhint  =  3.780  mol/s 
Xint/exhdry  —  0.69021  mol/mol 
Xraw/exhdry  ~  1.10764  mol/mol 
XH20exhdry  =  107.64  mmol/mol  =  0.10764 
mol/mol 


n 


exh 


_ 3.780 _ 

^  (0.69021-1.10764)' 
^  (Td- 0.1 0764) 


hexh  =  6.066  mol/s 


(3)  Fuel  mass  flow  rate  calculation. 
This  calculation  may  be  used  only  for 
steady-state  laboratory  testing.  See 
§  1065.915(d)(5)(iv)  for  application  to 


field  testing.  Calculate  hexh  based  on 
htfuei  using  the  following  equation: 

<el->Vc-(l  +  ^H20exhdrv) 

«exh= - — - ^ 

•^Ccombdry 

Eq.  1065.655-25 

Where: 

hexh  =  raw  exhaust  molar  flow  rate  from 
which  you  measured  emissions, 
hifuci  =  fuel  flow  rate  including  humidity  in 
intake  air. 

Example: 
hjfuei  =  7.559  g/s 
We  =  0.869  g/g 
Mr  =  12.0107  g/mol 
Xccombdry  =  99.87  mmol/mol  =  0.09987 
mol/mol 

XH20exhdry  =  107.64  mmol/mol  =  0.10764 
mol/mol 

.  _  7.559‘-0.869-(l -1-0.10764) 

~  12.0107  0.09987 

hexh  =  6.066  mol/s 
(0*  *  * 

(2)  Dilute  exhaust  and  intake  air 
molar  flow  rate  calculation.  Calculate 
hexh  as  follows: 


=0 


“raw/exhdrv 


-X: 


int/exhdr>' 


)  '  (  ^  '^H20exh  )  *  ^dexh  ^ii 


Eq.  1065.655-26 


Example: 
hint  =  7.930  mol/s 
Xraw/exhdry  —  0.1544  mol/mol 
Xint/exhdry  =  0.1431  mol/mol 
XH20exh32.46  mmol/mol  =  0.03246  mol/ 
mol 

hdexh  =  49.02  mol/s 

hexh  =  (0.1544  -  0.1451)-(1  - 

0.03246)-49.02  -i-  7.930  =  8.371 
mol/s 

p  267.  Section  1065.659  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 065.659  Removed  water  correction. 

(a)  If  you  remove  water  upstream  of  a 
concentration  measurement,  x.  correct 
for  the  removed  water.  Perform  this 
correction  based  on  the  amount  of  water 
at  the  concentration  measurement, 
XH20(emission]meas>  and  at  the  flow  meter, 
XH2C)exh,  whose  flow  is  used  to  determine 
the  mass  emission  rate  or  total  mass 
over  a  test  interval.  For  continuous 


analyzers  downstream  of  a  sample  dryer 
for  transient  and  ramped-modal  cycles, 
you  must  apply  this  correction  on  a 
continuous  basis  over  the  test  interval, 
even  if  you  use  one  of  the  options  in 
§  1065.145(e)(2)  that  results  in  a 

constant  value  for  XH20(emissionlmeas 

because  XH20exh  varies  over  the  test 
interval.  For  batch  analyzers,  determine 
the  flow-weighted  average  based  on  the 
continuous  XH20exh  values  determined  as 
described  in  paragraph  (c)  of  this 
section.  For  batch  analyzers,  you  may 
determine  the  flow-weighted  average  ^ 
XH20exh  based  on  a  single  value  of 
XH20exh  determined  as  described  in 
paragraphs  (c)(2)  and  (3)  of  this  section, 
using  flow-weighted  average  or  batch 
concentration  inputs. 
***** 

P  268.- Section  1065.665  is  revised  to 
read  as  follows: 


§1065.665  THCE  and  NMHCE 
determination. 

(a)  If  you  measured  an  oxygenated 
hydrocarbon’s  mass  concentration,  first 
calculate  its  molar  concentration  in  the 
exhaust  sample  stream  from  which  the 
sample  was  taken  (raw'  or  diluted 
exhaust),  and  convert  this  into  a  C|- 
equivalent  molar  concentration.  Add 
these  C] -equivalent  molar 
concentrations  to  the  molar 
concentration  of  non-oxygenated  total 
hydrocarbon  (NOTHC).  The  result  is  the 
molar  concentration  of  total 
hydrocarbon  equivalent  (THCE). 
Calculate  THCE  concentration  using  the 
following  equations,  noting  that  Eq. 
1065.665-3  is  required  only  if  you  need 
to  convert  your  oxygenated  hydrocarbon 
(OHC)  concentration  from  mass  to 
moles: 
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xjhce  ''NOTHC  '  Z-iV-'OHCi  ■'OHCi 
/=1 


^NOTHC  ~  ^TUC[THC-FID]cor 


Eq.  1065.665-1 

N 

-Z(( 

/=1 

.  Eq.  1065.665-2 


)  ■  -^^HCifTHC-FID]  ) 


•^OHCi  ^OHCi-init  /  OHCifTHC-FID] , 


m 


^OHCi  ~ 


dexhOUCi 

•^OHCi  _  ^dexhOHCi 


m 


dexh 


*dexh 


M 


dexh 


Eq.  1065.665-3 


Where: 

Zthce  =  The  sum  of  the  Ci-equivalent 
concentrations  of  non-oxygenated 
hydrocarbons,  alcohols,  and  aldehydes. 

Xnothc  =  The  sum  of  the  C| -equivalent 
concentrations  of  NOTHC. 

XoHCi  =  The  C I -equivalent  concentration  of 
oxygenated  species  i  in  diluted  exhaust, 
not  corrected  for  initial  contamination. 

XoHQ-inii  =  The  C I -equivalent  concentration  of 
the  initial  system  contamination 
(optional)  of  oxygenated  species  i,  dry- 
to-wet  corrected. 


XTHciTHc-FiDicar  =  The  Cl -equivalent  response 
to  NOTHC  and  all  OHC  in  diluted 
exhaust,  HC  contamination  and  dry-to- 
wet  corrected,  as  measured  by  the  THC- 
FID. 

8fbHCiiTHc-FiDi  =  The  response  factor  of  the 
FID  to  species  i  relative  to  propane  on  a 
Ci-equivalent  basis. 

£num:  =  mean  number  of  carbon  atoms 
in  the  particular  compound. 

Mdcxh  =  The  molar  mass  of  diluted  exhaust  as 
determine  in  §  1065.340. 


mdexhOHCi  =  The  mass  of  oxygenated  species 
i  in  dilute  exhaust. 

MoHci  =  The  Cl -equivalent  molecular  weight 
of  oxygenated  species  i. 
mdexh  =  The  mass  of  diluted  exhaust 
OdexhoHCi  =  The  number  of  moles  of 

oxygenated  species  i  in  total  diluted 
exhaust  flow. 

ridexh  =  The  total  diluted  exhaust  flow. 

(b)  If  we  require  you  to  determine 
nonmethane  hydrocarbon  equivalent 
(NMHCE),  use  the  following  equation: 


■^NMHCE  -  JfTHCE  “  ^^CH4[THC-FID]  ’  JfCH4 

Eq.  1065.665r4 


Where: 

Xnmhcf:  =  The  sum  of  the  Ci -equivalent 
concentrations  of  nonoxygenated 
nonmethane  hydrocarbon  (NONMHC), 
alcohols,  and  aldehydes. 
flf'’cH4|THc-FiDi  =  response  factor  of  THC-FID 
to  CH4 

XcH4  =  concentration  of  CEU.  HC 

contamination  (optional)  and  dry-to-wet 
corrected,  as  measured  by  the  gas 
chromatograph  FID. 

(c)  The  following  example  shows  how 
to  determine  NMHCE  emissions  based 
on  ethanol  {C2H5OH),  methanol 
(CH3OH),  acetaldehyde  (C2H4O),  and 
formaldehyde  (HCHO)  as  Ci -equivalent 
molar  concentrations: 

XTHC(THc-FiDicc>r  =  145.6  pmol/mol 
XcH4  =  18.9  pmol/mol 
XC2HSOH  =  100.8  pmol/mol 
XCH30H  =  1.1  pmol/mol 
XC2H40  =  19.1  pmol/mol 
Xhcho  =  1.3  pmol/mol 
REcH4(THC-F1D1  =  1.07 


REc2H50H(THC-F1D]  =  0.76 
REch3oh[thc-fidi  =  0.74 
RE’h2H40(THC-FID1  =  0.50 
REhcho(thc-fid)  =  0.0 

XnMHCE  =  XTHClTHC-FIDJcor - {XC2H50H  '• 

REc2H50H[THC-FID1  +  XCH30H  ’ 
RfcH30H[THC-RD]  +  XC2H40  ' 
REc2H40ithc-fid]  +  Xhcho  • 

^  RFhcHOITHC-RD))  +  XC2H50H  +  XCH30H 

+  Xc2H4o  +  Xhcho — (fiFcH4iTHc-FiDi  • 
XCH4) 

Xnmhce  =  145.6  -  (100.8  •  0.76  -F  1.1  • 
0.74  +  19.1  •  0.50  +  1.3 . 0)  +  100.8 
+  1.1  +  19.1  +  1.3-(1.07  •  18.9) 
Xnmhce  =  160.71  pmol/mol 
■  269.  Section  1065.695  is  amended  by 
revising  paragraph  (c)(4)(i)  and  adding 
paragraph  (c)(6)(x)  to  read  as  follows: 

§  1 065.695  Data  requirements. 

***** 

(c)  *  *  * 

*  *  * 


(i)  Linearity  verification. 
***** 

(6)  *  *  * 

(x)  Number  and  type  of 
preconditioning  cycles. 
***** 

Subpart  H — [Amended] 

■  270.  Section  1065.701  is  amended  by 
revising  paragraphs  (a),  (d),  and  (f)  to 
read  as  follows: 

§  1 065.701  General  requirements  for  test 
fuels. 

(a)  General.  For  all  emission 
measurements,  use  test  fuels  that  meet 
the  specifications  in  this  subpart,  unless 
the  standard-setting  part  directs 
otherwise.  Section  1065.10(c)(1)  does 
not  apply  with  respect  to  test  fuels.  Note 
that  the  standard-setting  parts  generally 
require  that  you  design  your  emission 
controls  to  function  properly  when 
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using  commercially  available  fuels,  even 
if  they  differ  from  the  test  fuel.  Where 
we  specify  multiple  grades  of  a  certain 
fuel  type  (such  as  diesel  fuel  with 
different  sulfur  concentrations),  see  the 
standard-setting  part  to  determine 
which  grade  to  use. 
***** 

(d)  Fuel  specifications.  Specifications 
in  this  section  apply  as  follows: 

(1)  Measure  and  calculate  values  as 
described  in  the  appropriate  reference 
procedure.  Record  and  report  final 


values  expressed  to  at  least  the  same 
number  of  decimal  places  as  the 
applicable  limit  value.  The  right-most 
digit  for  each  limit  value  is  significant 
unless  specified  otherwise.  For 
example,  for  a  specified  distillation 
temperature  of  60  °C,  determine  the  test 
fuel’s  value  to  the  nearest  whole 
number. 

(2)  The  fuel  parameters  specified  in 
this  subpart  depend  on  measurement 
procedures  that  are  incorporated  by 
reference.  For  any  of  these  procedures, 
you  may  instead  refy  upon  the 


procedures  identified  in  40  CFR  part  80 
for  measuring  the  same  parameter.  For 
example,  we  may  identify  different 
reference  procedures  for  measuring 
gasoline  parameters  in  40  CFR  80.46. 
***** 

(f)  Service  accumulation  and  field 
testing  fuels.  If  we  do  not  specify  a 
service-accumulation  or  field-testing 
fuel  in  the  standard-setting  part,  use  an 
appropriate  commercially  available  fuel 
such  as  those  meeting  minimum 
specifications  from  the  following  table: 


Table  1  of  §1065.701— Examples  of  Service-Accumulation  and  Field-Testing  Fuels 


Fuel  category 

7 

Subcategory  j 

Reference  procedure  ’ 

Diesel  . 

1  Light  distillate  and  light  blends  with  residual  . 

ASTM  D975 

Middle  distillate . 

ASTM  D6985 

Biodiesel  (B100)  . 

ASTM  D6751 

Intermediate  and  residual  fuel  . 

All  . . . : . 

See  §1065.705 

Gasoline . 

Motor  vehicle  gasoline  . 

ASTM  D4814 

:  Motor  gasoline  with  ethanol  concentrations  up  to  1 0  volume  % 

ASTM  D4814 

Alcohol  . 

Ethanol  (E51-83)  . 

ASTM  D5798 

1  Methanol  (M70-M85)  . 

ASTM  D5797 

Aviation  fuel  . 

i  Aviation  gasoline  . 

ASTM  D910 

!  Gas  turbine . 

ASTM  D1655 

Jet  B  wide  cut . 

ASTM  D6615 

Gas  turbine  fuel  . 

1  General . 

ASTM  D2880 

1 ASTM  specifications  are  incorporated  by  reference  in  §1065.1010. 


■  271.  Section  1065.703  is  amended  by  §  1065.703  Distillate  diesel  fuel, 
revising  Table  1  to  read  as  follows: 


Table  1  of  §1065.703— Test  Fuel  Specifications  for  Distillate  Diesel  Fuel 


[ 

Property 

Unit  1 

Ultra  low 
sulfur  : 

Low 

sulfur 

High 

sulfur 

Reference 
procedure  ^ 

Cetane  Number  . 

40-50  .  1 

40-50  . 

40-50  .  1 

ASTM  D613. 

Distillation  range:  . '. . 

°C. 

Initial  boiling  point  . .*. . 

171-204  . 

171-204  . 

171-204  . 

ASTM  D86. 

10  pet.  point  . 

204-238  . 

204-238  . 

204-238. 

50  pet.  point  . . . 

243-282  . 

243-282  . 

243-282. 

90  pet.  point  . 

293-332  . 

293-332  . 

293-332. 

Endpoint . 

321-366  . 

321-366  . 

321-366. 

Gravity . 

°API  .... 

32-37  . 

32-37  . 

32-37  . 

ASTM  D4052. 

Total  sulfur,  ultra  low  sulfur  . 

mg/kg 

7-15 . 

See  40  CFR  80.580. 

Total  sulfur,  low  and  high  sulfur  . 

mg/kg 

300-500  . 

800-2500  . 

ASTM  D2622  or  alter- 

nates  as  allowed 

under  40  CFR 

80.580. 

Aromatics,  min.  (Remainder  shall  be  paraffins, 

g/ka  .... 

100 . . . 

100 . 

100 . 

ASTM  D5186. 

naphthenes,  and  olefins).  , 

Flashpoint,  min . 

°C  . 

54  . 

54 . 

54 . 

ASTM  D93. 

Kinematic  Viscosity . 

cSt . 

2.0-3.2 . 

2.0-3.2 . 

2.0-3.2  . 

ASTM  D445. 

1  ASTM  procedures  are  incorporated  by  reference  in  §  1065.1010.  See  §  1065:701  (d)  for  other  allowed  procedures. 


■  272.  Section  1065. 710  is  revised  to 
read  as  follows: 

§  1 065.71 0  Gasoline. 

(a)  This  section  specifies  test  fuel 
properties  for  gasoline  with  ethanol 
(low-level  blend  only)  and  for  gasoline 
without  ethanol.  Note  that  the  “fuel 
type”  for  the  fuels  specified  in 
paragraphs  (b)  and  (c)  of  this  section  is 


considered  to  be  gasoline.  In  contrast, 
fuels  with  higher  ethanol 
concentrations,  such  as  fuel  containing 
82  percent  ethanol,  are  considered  to  be 
ethanol  fuels  rather  than  gasoline.  We 
specify  some  test  fuel  parameters  that 
apply  uniquely  for  low-temperature 
testing  and  for  testing  at  altitudes  above 
1,219  m.  For  all  other  testing,  use  the 
test  fuel  parameters  specified  for  general 


testing.  Unless  the  standard-setting  part 
specifies  otherwise,  use  the  fuel 
specified  in  paragraph  (c)  of  this  section 
for  general  testing. 

(h)  The  following  specifications  apply 
for  a  blended  gasoline  test  fuel  that  has 
nominally  15%  ethanol  (commonly 
called  El5  test  fuel): 

(1)  Prepare  the  blended  test  fuel  from 
typical  refinery  gasoline  blending 
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components.  You  may  nqt  use  pure 
compounds,  except  as  follows: 

(i)  You  may  use  neat  ethanol  as  a 
blendstock. 

(ii)  You  may  adjust  the  test  fuel’s 
vapor  pressure  hy  adding  butane. 


(iii)  You  may  adjust  the  test  fuel’s 
benzene  content  by  adding  benzene. 

(iv)  You  may  adjust  the  test  fuel’s 
sulfur  content  by  adding  sulfur 
compounds  that  are  representative  of 
those  found  with  in-use  fuels. 


(2)  Table  1  of  this  section  identifies 
limit  values  consistent  with  the  units  in 
the  reference  procedure  for  each  fuel  ' 
property.  These  values  are  generally 
specified  in  international  units.  Values 
presented  in  parentheses  are  for 
information  only.  Table  1  follows: 


Table  1  of  §1065.710— Test  Fuel  Specifications  for  a  Low-Level  Ethanol-Gasoline  Blend 


Property 

- T 

1 

Specification 

- \ 

Reference 
procedure  ^ 

Unit 

1 

General  | 
testing  i 

Low-tem¬ 

perature 

testing 

High  altitude 
testing 

Antiknock  Index  (R+M)/2 . . 

87.0—88.42 

87.0  Min- 

ASTM  D2699  and 

imum. 

D2700. 

Sensitivity  (R-M)  . . 

7.5  Minimum 

ASTM  D2699  and 

D2700. 

Dry  Vapor  Pressure  Equivalent  (DVPE)  ^  . 

kPa  (psi)  . 

60.0-63.4  ... 

77.2-81.4  ... 

52.4-55.2  ... 

ASTM  D5191. 

(8.7-9.2) . 

(11.2-11.8) 

(7.6-8.0) . 

Distillation  10%  evaporated . 

°C  (°F) . 

49-60  . 

43-54  . 

49-60  . 

ASTM  D86. 

(120-140)  ... 

(110-130)  ... 

(120-140)  ... 

50%  evaporated  . 

X  (°F) . 

77-88  (170-190) 

90%  evaporated  . 

“C  (“F) . 

154-166  (310-330) 

Evaporated  final  boiling  point  . . 

°C  (°F) . 

193-216  (380-420) 

Residue  . 

milliliter . 

2.0  Maximum 

ASTM  D5769. 

Total  Aromatic  Hydrocarbons . r . 

volume  %  . 

19.5-24.5 

C6  Aromatics  (benzene)  . 

volume  % . 

0.6-0.8 

C7  Aromatics  (toluene)  . 

volume  % . 

4.4-5.5 

C8  Aromatics . 

volume  % . 

5.5-6.9 

C9  Aromatics . 

volume  %  . 

5.0-6.2 

C10+  Aromatics . 

volume  % . . 

4.0-5.0 

Olefins'*  . 

1  mass  % . 

4.5-11.5 

ASTM  D6550. 

Ethanol  blended  ^  . 

!  volume  % . 

14.6-15.0 

■  See  paragraph  (b)(3) 

of  this  section. 

Ethanol  confirmatory*^  . 

volume  % . 

14.3-15.3 

ASTM  D5599. 

Total  Content  of  Oxygenates  Other  than 

volume  % . 

0.1  Maximum 

ASTM  D5599. 

Ethanol 

Sulfur  . 

mg/kg  . 

8.0-11.0 

ASTM  D2622,  D5453 

1 

or  D7039. 

Lead . 

g/liter  . 

0.0026  Maximum 

ASTM  D3237. 

Phosphorus  . 

g/liter  . 

0.0013  Maximum 

ASTM  D3231. 

Copper  Corrosion  . 

No.  1  Maximum 

ASTM  D130. 

Solvent- Washed  Gum  Content  . 

mg/100  milliliter . 

3.0  Maximum 

ASTM  D381 . 

Oxidation  Stability . 

minute  . 

1000  Minimum 

ASTM  D525. 

^  ASTM  procedures  are  incorporated  by  reference  in  §  1065.1010.  See  §  1065.701(d)  for  other  allowed  procedures. 

2 Octane  specifications  apply  only  for  testing  related  to  exhaust  emissions.  For  engines  or  vehicles  that  require  the  use  of  premium  fuel,  as  de¬ 
scribed  in  paragraph  (d)  of  this  section,  the  adjusted  specification  for  antiknock  index  is  a  minimum  value  of  91 .0;  no  maximum  value  applies.  All 
other  specifications  apply  for  this  high-octane  fuel. 

2 Calculate  dry  vapor  pressure  equivalent,  DVPE,  based  on  the  measured  total  vapor  pressure,  pr.  in  kPa  using  the  following  equation;  DVPE 
=  0.956  />r-2.39.  DVPE  is  intended  to  be  equivalent  to  Reid  Vapor  Pressure  using  a  different  test  method.  ^  . 

“♦The  specified  olefin  concentration  range  equates  to  approximately  4-10  volume  %  when  rneasured  according  to  ASTM  D1319. 

5 The  ethanol  blended  specification  is  based  on  the  volume  %  ethanol  content  of  the  fuel  as  determined  during  blending  by  the  fuel  supplier 
and  as  stated  by  the  supplier  at  the  time  of  fuel  delivery.  ' 

®The  ethanol  confirmatory  specification  is  based  on  the  volume  %  ethanol  as  measured  according  to  ASTM  D5599. 

7 The  reference  procedure  prescribes  measurement  of  ethanol  concentration  in  mass  %.  Convert  results  to  volume  %  as  specified  in  ASTM 
D4815. 


(3)  Use  good  engineering  judgment  to 
determine  the  volume  %  of  ethanol 
based  on  the  volume  of  each  blendstock. 
We  recommend  using  a  flow-based  or 


gravimetric  procedure  that  has  an 
accuracy  and  repeatability  of  ±0.1%. 

(c)  The  specifications  of  this 
paragraph  (c)  apply  for  testing  with  neat 
gasoline.  This  is  sometimes  called 


indolene  or  EO  test  fuel.  Gasoline  for 
testing  must  have  octane  values  that 
represent  commercially  available  fuels 
for  the  appropriate  application.  Test  fuel 
specifications  apply  as  follows: 
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Table  2  of  §1065.710— Test  Fuel  Specifications  for  Neat  (EO)  Gasoline 


Property 

Unit 

Specification 

Reference 

General  testing 

Low-temperature  testing 

Procedure  ’ 

Distillation  Range  . 

°C  . . . 

• 

ASTM  D86 

Evaporated  initial  boilirig  point 
10%  evaporated . 

24-35  2  . 

24-36.. 

49-57  . 

37-^8  . 

50%  evaporated . . 

93-110  . 

82-101. 

90%  evaporated . 

149-163  . 

158-174 . 

Evaporated  final  boiling  point 
Hydrocarbon  composition  . 

Maximum,  213  . 

Maximum,  212.. 

volume  %  . 

ASTM  D1319 

Olefins . 

Maximum,  0.10  . 

Maximum,  0.175.. 

Maximum,  0.304.. 

Remainder. 

Aromatics  . 

Maximum,  0.35  . 

Saturates . 

Remainder . 

Lead  . 

Phosphorous  . 

Total  sulfur  . 

Dry  vapor  pressure  equiva¬ 
lent  2. 

g/liter  . 

g/liter  . 

mg/kg  . . 

kPa . . 

Maximum,  0.013  . 

Maximum,  0.0013  . 

Maximum,  80  . 

60.0-63.43  '*  . 

Maximum,  0.013. 

Maximum,  0.005. 

Maximum,  80. 

77.2-81.4. 

ASTM  D3237 
ASTM  D3231 
ASTM  D2622 
ASTM  D5191 

’  ASTM  procedures  are  incorporated  by  reference  in  §  1065.1010.  See  §  1065.701(d)  for  other  allowed  procedures. 

2  Calculate  dry  vapor  pressure  equivalent,  DVPE,  based  on  the  measured  total  vapor  pressure,  pr,  in  kPa  using  the  following  equation:  DVPE 
=  0.956  pr-2.39.  DVPE  is  intended  to  be  equivalent  to  Reid  Vapor  Pressure  using  a  different  test  method. 

3  For  testing  at  altitudes  above  1  219  m,  the  specified  volatility  range  is  (52.0  to  55.2)  kPa  and  the  specified  initial  boiling  point  range  is  (23.9 
to  40.6)  °C. 

For  testing  unrelated  to  evaporative  emissions,  the  specified  range  is  (55.2  to  63.4)  kPa. 


(d)  Use  thef  high-octane  gasoline 
specified  in  paragraph  (b)  of  this  section 
only  for  engines  or  vehicles  for  which 
the  manufacturer  conditions  the 


warranty  on  the  use  of  premium 
gasoline. 

■  273.  Section  1065.715  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§1065.715  Natural  gas. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  natural  gas  for  testing 
must  meet  the  specifications  in  the 
following  table: 


Table  1  of  §1065.715— Test  Fuel  Specifications  for  Natural  Gas 


Property 


Methane,  CH4  . 

Ethane,  C2H6  . 

Propane,  C.^Hs  . 

Butane,  C4H10  . 

Pentane,  C5H12  . 

C6  and  higher . 

Oxygen . : . 

Inert  gases  (sum  of  CO2  and  N2) 


Value  ^ 


Minimum, 

Maximum, 

Mciximum, 

Maximum, 

Maximum, 

Maximum, 

Maximum, 

Maximum 


0.87  mol/mol. 
0.055  mol/mol. 
0.012  mol/mol. 
0.0035  mol/mol. 
0.0013  mol/mOI. 
0.001  mol/mol. 
0.001  mol/mol. 

,  0.051  mol/mol. 


^Demonstrate  compliance  with  fuel  specifications  based  on  the  reference  procedures  in  ASTM  D1945  (incorporated  by  reference  in 
§  1065.1010),  or  on  other  measurement  procedures  using  good  engineering  judgment.  See  §  1065.701(d)  for  other  allowed  procedures. 


■  274.  Section  1065.720  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  1 065.720  Liquefied  petroleum  gas. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  liquefied  petroleum 


gas  for  testing  must  meet  the 
specifications  in  the  following  table: 


Table  1  of  §1065.720— Test  Fuel  Specifications  for  Liquefied  Petroleum  Gas 


Property 

Value 

Reference  procedure  * 

Propane,  C^H*  . . 

Vapor  pressure  at  38  °C  . 

Volatility  residue  (evaporated  temperature,  35  °C) . 

Butanes . 

Butenes . 

Pentenes  and  heavier  . 

Propene  . ; . . 

Residual  matter  (residue  on  evap.  of  100)  ml  oil  stain  observ.) . . . 

Corrosion,  copper  strip . 

Sulfur  . . 

Moisture  content  . . 

1 

Minimum,  0.85  m  3/m  3  .  i 

Maximum,  1400  kPa . 

Maximum,  -38  °C  . 

Maximum,  0.05  m  3/m  3  . 

Maximum,  0.02  m  3/m  3  . 

Maximum,  0.005  m  3/m  3  . 

Maximum,  0.1  m3/m3  . 

Maximum,  0.05  ml  pass  3  . 

Maximum,  No.  1  . . 

Maximum,  80  mg/kg  . 

pass  . 

ASTM  D2163 

ASTM  D1267  or  25982 
ASTM  D1837 

ASTM  D2163 

ASTM  D2163 

ASTM  D2163 

ASTM  D2163 

ASTM  D2158 

ASTM  D1838 

ASTM  D2784 

ASTM  D2713 

1  ASTM  procedures  are  incorporated  by  reference  in  §1065.1010.  See  §  1065.701(d)  for  other  allowed  procedures. 

2  If  these  two  test  methods  yield  different  results,  use  the  results  from  ASTM  D1267. 

3  The  test  fuel  must  not  yield  a  persistent  oil  ring  when  you  add  0.3  ml  of  solvent  residue  mixture  to  a  filter  paper  in  0.1  ml  increments  and  ex¬ 
amine  it  in  daylight  after  two  minutes. 
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■  275.  A  new  §  1065.725  is  added  to 
subpart  H  to  read  as  follows; 

§1065.725  High-level  ethanol-gasoline 
blends. 

For  testing  ethanol-fueled  vehicles, 
create  a  high-level  ethanol-gasoline 
blend  test  fuel  as  follows: 

(a)  Add  ethanol  to  an  El 5  fuel 
meeting  the  specifications  described  in 
§  1065.710  until  the  ethanol  content  of 
the  blended  fuel  is  between  80  and  83 
volume  %. 

(b)  You  may  alternatively  add  ethanol 
to  a  gasoline  base  fuel  with  no  ethanol 
if  you  can  demonstrate  that  such  a  base 
fuel  blended  with  the  proper  amount  of 
ethanol  would  meet  all  the 
specifications  for  El 5  test  fuel  described 
in  §  1065.710,  other  than  the  ethanol 
content. 


(c)  The  ethanol  used  for  blending 
must  be  either  denatured  ethanol 
meeting  the  specifications  in  40  CFR 
80.1510,  or  fuel-grade  ethanol  with  no 
denaturant.  Be  sure  to  account  for  the 
volume  of  any  denaturant  when 
calculating  volumetric  percentages. 

(d)  The  blended  test  fuel  must  have  a 
dry  vapor  pressure  equivalent  between 
6.0  and  6.5  when  measured  using  the 
procedure  specified  in  §  1065.710.  You 
may  add  commercial  grade  butane  as  • 
needed  to  meet  this  specification. 

■  276.  Section  1065.750  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(1),  (a)(2),  (a)(3),  and  (a)(5) 
to  read  as  follows: 

§1065.750  Analytical  gases. 

Analytical  gases  must  meet  the 
accuracy  and  purity  specifications  of 
this  section,  unless  you  can  show  that 


other-specifications  would  not  affect 
your  ability  to  show  that  you  comply 
with  all  applicable  emission  standards. 

(a)  *  *  * 

(1)  Use  purified  gases  to  zero 
measurement  instruments  and  to  blend 
with  calibration  gases.  Use  gases  with 
contamination  no  higher  than  the 
highest  of  the  following  values  in  the 
gas  cylinder  or  at  the  outlet  of  a  zero- 
gas  generator: 

(i)  2%  contamination,  measured 
relative  to  the  flow-weighted  mean 
concentration  expected  at  the  standard. 
For  example,  if  you  would  expect  a 
flow-weighted  CO  concentration  of 
100.0  pmol/mol,  then  you  would  be 
allowed  to  use  a  zero  gas  with  CO 
contamination  less  than  or  equal  to 
2.000  pmol/mol. 

(ii)  Contamination  as  specified  in  the 
following  table: 


Table  1  of  §  1065.750— General  Specifications  for  Purified  Gases  ^ 


THC  (Ci  equivalent) 

CO  . . 

CO2  . 


NOx 

N2O2 


Constituent 


<  0.05  limol/mol . 

<  1  ^mol/mol . 

<10  jimol/mol . 

0.205  to  0.215  mol/mol 

<  0.02  |imol/mol . 

<  0.02  nmol/mol . 


Purified  air 


Purified  N2 


<  0.05  iimol/mol 

<  1  |imol/mol 

<  10  nmol/mol 

<  2  |imol/mol 

<  0.02  |imol/mol 

<  0.02  |imol/mol 


"  We  do  not  r^uire  these  levels  of  purity  to  be  NIST-traceable. 

2 The  N2O  limit  applies  only  if  the  standard-setting  part  requires  you  to  report  N2O  or  certify  to  an  N2O  standard. 


(2)  Use  the  following  gases  with  a  FID 
analyzer: 

(i)  FID  fuel.  Use  FID  fuel  with  a  stated 
Hr  concentration  of  (0.39  to  0.41)  mol/ 
mol,  balance  He  or  N2,  and  a  stated  total 
hydrocarbon  concentration  of  0.05 
pmol/mol  or  less.  For  GC-FIDs  that 
measure  methane  (CH4)  using  a  FID  fuel 
that  is  balance  N2,  perform  the  CH4 
measurement  as  described  in  SAE  J1151 
(incorporated  by  reference  in 
§1065.1010). 

(ii)  FID  burner  air.  Use  FID  burner  air 
that  meets  the  specifications  of  purified 
air  in  paragraph  (a)(1)  of  this  section. 

For  field  testing,  you  may  use  ambient 
air. 

(iii)  FID  zero  gas.  Zero  flame- 
ionization  detectors  with  purified  gas 
that  meets  the  specifications  in 
paragraph  (a)(1)  of  this  section,  except 
that  the  purified  gas  O2  concentration 
may  be  any  value.  Note  that  FID  zero 
balance  gases  may  be  any  combination 
of  purified  air  and  purified  nitrogen.  We 

»  recommend  FID  analyzer  zero  gases  that 
contain  approximately  the  expected 
flow-weighted  mean  concentration  of  O2 
in  the  exhaust  sample  during  testing. 

(iv)  FID  propane  span  gas.  Span  and 
calibrate  THC  FID  with  span 
concentrations  of  propane,  CsHg. 


Calibrate  on  a  carbon  number  basis  of 
one  (Ci).  For  example,  if  you  use  a  CjHg 
span  gas  of  concentration  200  pmol/mol, 
span  a  FID  to  respond  with  a  value  of 
600  pmol/mol.  Note  that  FID  span 
balance  gases  may  be  any  combination 
of  purified  air  and  purified  nitrogen.  We 
recommend  FID  analyzer  span  gases 
that  contain  approximately  the  flow- 
w'eighted  mean  concentration  of  O2 
expected  during  testing.  If  the  expected 
O2  concentration  in  the  exhaust  sample 
is  zero,  we  recommend  using  a  balance 
gas  of  purified  nitrogen. 

(v)  FID  CHa  span  gas.  If  you  always 
span  and  calibrate  a  CH4  FID  with  a 
nonmethane  cutter,  then  span  and 
calibrate  the  FID  with  span 
concentrations  of  CH4.  Calibrate  on  a 
carbon  number  basis  of  one  (Ci).  For 
example,  if  you  use  a  CH4  span  gas  of 
concentration  200  pmol/mol,  span  a  FID 
to  respond  with  a  value  of  200  pmol/ 
mol.  Note  that  FID  span  balance  gases 
may  be  any  combination  of  purified  air 
and  purified  nitrogen.  We  recommend 
FID  analyzer  span  gases  that  contain 
approximately  the  expected  flow- 
weighted  mean  concentration  of  O2  in 
the  exhaust  sanjple  during  testing.  If  the 
expected  O2  concentration  in  the 


exhaust  sample  is  zero,  we  recommend 
using  a  balance  ms  of  purified  nitrogen. 

(3)  Use  the  following  gas  mixtures, 
with  gases  traceable  within  ±1%  of  the 
NIST-accepted  value  or  other  gas 
standards  we  approve: 

(i)  CH4,  balance  purified  air  and/or  N2 
(as  applicable). 

(ii)  C2H6,  balance  purified  air  and/or 
N2  (as  applicable). 

(iii)  C3H8,  balance  purified  air  and/or 
N2  (as  applicable). 

(iv)  CO,  balance  purified  N2. 

(v)  CO2,  balance  purified  N2. 

(vi)  NO,  balance  purified  N2. 

(vii) )  NO2,  balance  purified  air. 

(viii)  O2,  balance  purified  N2. 

(ix)  C3H8,  CO,  CO2,  NO,  balance 
purified  N2. 

(x)  C3H8,  CH4,  CO,  CO2,  NO,  balance 
purified  N2. 

(xi)  N2O,  balance  purified  air  and/or 
N2  las  applicable). 
***** 

(5)  You  may  generate  your  own 
calibration  gases  using  a  precision 
blending  device,  such  as  a  gas  divider, 
to  dilute  gases  with  purified  N2  or 
purified  air.  If  your  gas  divider  meets 
the  specifications  in  §  1065.248,  and  the 
gases  being  blended  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(3)  of  this  section,  the  resulting  blends 
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are  considered  to  meet  the  requirements 
of  this  paragraph  (a). 
***** 

Subpart  I — [Amended] 

■  277.  Section  1065.805  is  amended  by 
revising  paragraphs  (d)  and  (f)  to  read  as 
follows: 

§  1 065.805  Sampling  system. 
***** 

(d)  You  may  bubble  a  sample  of  the 
exhaust  through  water  to  collect 
alcohols  for  later  analysis.  You  may  also 
use  a  photo-acoustic  analyzer  to 
quantify  ethanol  and  methanol  in  an 
exhaust  sample  as  described  in 
§1065.269. 

***** 

(f)  You  may  sample  alcohols  or 
carbonyls  using  “California  Non- 
Methane  Organic  Gas  Test  Procedures” 
(incorporated  by  reference  in 
§  1065.1010).  If  you  use  this  method, 
follow  its  calculations  to  determine  the 
mass  of  the  alcohol/carbonyl  in  the 
exhaust  sample,  but  follow  subpart  G  of 
this  part  for  all  other  calculations  (40 
CFR  part  1066,  subpart  G,  for  vehicle 
testing). . 

***** 

■  278.  Section  1065.845  is  amended  by 
revising  the  introductory  text, 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)  and  (c),  respectively,  and 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

§  1 065.845  Response  factor  determination. 

Since  FID  analyzers  generally  have  an 
incomplete  response  to  alcohols  and 
carbonyls,  determine  each  FID 
anaJyzer’s  alcohol/carbonyl  response 
factor  (such  as  RFMeon)  after  FID 
optimization  to  subtract  those  responses 
from  the  FID  reading.  Use  the  most 
recently  determined  alcohol/carbonyl 
response  factors  to  compensate  for 
alcohol/carbonyl  response.  You  are  not 
required  to  determine  the  response 


factor  for  a  compound  unless  you  will 
subtract  its  response  to  compensate  for 
a  response. 

(a)  You  may  generate  response  factors 
as  described  in  paragraph  (b)  of  this 
section,  or  you  may  use  the  following 
default  response  factors,  consistent  with 
good  engineering  judgment: 

Table  1  of  §1065.665— Default 
Values  for  THC  FID  Response 
Factor  Reutive  to  Propane  on 
A  Ci-Equivalent  Basis 


Compound 

Response 
factor  {RF) 

acetaldehyde  . 

0.50 

ethanol  . 

0.75 

formaldehyde  . 

0.00 

methanol  . 

0.63 

propanol . 

0.85 

***** 

■  279.  Section  1065.850  is  revised  to 
read  as  follows: 


§1065.850  Calculations. 

Use  the  calculations  specified  in 
§  1065.665  to  determine  THCE  or 
NMHCE  and  the  calculations  specified 
in  40  CFR  1066.665  to  determine 
NMOG. 

Subpart  K — [Amended] 

■  280.  Section  1065.1001  is  amended  by 
removing  the  definition  for  “Engine” 
and  revising  the  definitions  for  “Ci 
equivalent  (or  basis)”,  “Oxygenated 
fuels”,  and  “Precision”  to  read  as 
follows: 

§1065.1001  Definitions. 

***** 

Cl  equivalent  (or  basis)  means  a 
convention  of  expressing  HC 
concentrations  based  on  the  total 
number  of  carbon  atoms  present,  such 
that  the  C|  equivalent  of  a  molar  HC 
concentration  equals  the  molar 
concentration  multiplied  by  the  mean 


number  of  carbon  atoms  in  each  HC 
molecule.  For  example,  the  C| 
equivalent  of  10  pmol/mol  of  propane 
(C3H8)  is  30  pmol/mol.  Ci  equivalent 
molar  values  may  be  denoted  as 
“ppmC”  in  the  standard-setting  part. 
Molar  mass  may  also  be  expressed  on  a 
Cl  basis.  Note  that  calculating  HC 
masses  from  molar  concentrations  and 
molar  masses  is  only  valid  where  they 
are  each  expressed  on  the  same  carbon 
basis. 

***** 

Oxygenated  fuels  means  fuels 
composed  of  at  least  25%  oxygen- 
containing  compounds,  such  as  ethanol 
or  methanol.  Testing  engines  that  use 
oxygenated  fuels  generally  requires  the 
use  of  the  sampling  methods  in  subpart 
I  of  this  part.  However,  you  should  read 
the  standard-setting  part  and  subpart  I 
of  this  part  to  determine  appropriate 
sampling  methods. 
***** 

Precision  means  two  times  the 
standard  deviation  of  a  set  of  measured 
values  of  a  single  zero  or  reference 
quantity.  See  also  the  related  definitions 
of  noise  and  repeatability  in  this 
section. 

***** 

■  281.  Section  1065.1005  is  amended  by 
revising  paragraphs  (a)  and  (f)(2)  to  read 
as  follows: 

§  1 065.1 005  Symbols,  abbreviations, 
acronyms,  and  units  of  measure. 
***** 

(a)  Symbols  for  quantities.  This  part 
uses  the  following  symbols  and  units  of 
measure  for  various  quantities: 


Symbol 

Quantity 

Unit 

Unit  symbol  i 

Units  in  terms  of  SI  base 
units 

a . 

atomic  hydrogen  to  carbon  ratio . 

mole  per  mole  . 

mol/mol  . 

1 

A . 

area  . 

square  meter . 

m2  . 

m2 

A)  . 

intercept  of  least  squares  regression. 

A,  . 

slope  of  least  squares  regression. 

P  . 

ratio  of  diameters  . 

meter  per  meter  . 

m/m . 

1 

P  . 

atomic  oxygen  to  carbon  ratio  . 

mole  per  mole  . 

mol/mol  . 

1 

C»  . 

number  of  carbon  atoms  in  a  molecule. 

d . 

Diameter . 

meter  . 

m . 

m 

DR . 

dilution  ratio . 

mole  per  mol  . 

mol/mol' . 

1 

e . 

error  between  a  quantity  and  its  reference. 

e  . 

brake-specific  emission  or  fuel  consump- 

gram  per  kilowatt  hour  . 

g/(kWhr) . : . 

g-3.6~  '•10®m“2.kg.s2 

tion. 

F . 

F-test  statistic. 

f . 

frequency . .' . 

hertz  . 

Hz  . 

s~' 

f„ . 

angular  speed  (shaft)  . 

revolutions  per  minute . 

r/min . 

2ji-60~'mm~'s“' 

« 
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Symbol 

Quantity 

Unit 

Unit  symbol  j 

Units  in  terms  of  SI  base 
units 

Y . 

ratio  of  specific  heats  . 

(joule  per  kilogram  kelvin) 

(J/(kg.K))/(J/(kg  K))  . 

1 

K . 

K, . 

correction  factor  . 

calibration  coefficient . 

per  (joule  per  kilogram 
kelvin). 

1. 

m^-s-Ko®/kg  . 

m"*SK0  5.1<g-l 

m 

/ . 

length . 

meter  . 

m . 

n . 

viscosity,  dynamic  . 

pascal  second  . 

Pas . 

I 

W 

6) 

I 

E 

M . 

molar  mass’  . 

gram  per  mole . 

g/mol  . 

10“3.kg.mol"' 

m  . 

mass . 

kilogram . 

kg . . 

kg 

m . 

mass  rate  . 

kilogram  per  second . 

kg/s  . 

kgs-' 

V  . 

viscosity,  kinematic  . 

meter  squared  per  second  .. 

m2/s  . 

m2.s“' 

N . 

n  . 

total  number  in  series. 

amount  of  substance . 

mole . 

mol  . 

mol 

h  . 

amount  of  substance  rate  . 

mole  per  second  . 

mol/s  . 

mols- ' 

P . 

power . 

kilowatt  . 

kW . 

103-m2kgs-3 

PF . 

P . 

penetration  fraction. 

pressure  . 

pascal  . 

Pa  . 

m-'kg-S“2 

P  . 

mass  density  . . . 

kilogram  per  cubic  meter  .... 

kg/m3  . 

kg-m-3 

r . 

ratio  of  pressures  . 

pascal  per  pascal  . 

Pa/Pa  . 

1 

FF . 

Ra . 

coefficient  of  determination. 

average  surface  roughness  . 

micrometer  . 

pm . 

10“*  m 

Re*  . 

RF . 

RH . 

o  . 

S . 

Reynolds  number, 
response  factor, 
relative  humidity, 
non-biased  standard  deviation. 

Sutherland  constant  . 

kelvin  . 

K  . . . 

K 

SEE . 

T . 

standard  estimate  of  error. 

absolute  temperature  . 

kelvin  . 

K  . 

K 

T . 

Celsius  temperature  . 

degree  Celsius  . 

°C . 

K-273.15 

T . 

torque  (moment  of  force)  . 

newton  meter  . 

Nm  . 

m2.kgs-2 

s  • 

t . 

time . 

second  . 

s . 

Af . 

time  interval,  period,  1 /frequency . 

second . . . 

s  . 

s 

V . 

volume . 

cubic  meter . 

m3  . 

m3 

V . 

volume  rate  . 

cubic  meter  per  second  . 

m3/s  . 

m3.s-' 

W . 

work . 

kilowatt  hour . 

kW  hr  . ; . 

3.6-10-*m2.kgs“3 

Wc  . 

carbon  mass  fraction . 

gram  per  gram  . 

g/g  . . . 

1 

X  . 

amount  of  substance  mole  fraction  2  . 

mole  per  mole  . 

mol/mol  . 

1 

X  . 

flow-weighted  mean  concentration  . ‘ 

mole  per  mole  . 

mol/mol  . 

1 

y . 

generic  variable. 

1  See  paragraph  {f)(2)  of  this  section  for  the  values  to  use  for  molar  masses.  Note  that  in  the  cases  of  NOx  and  HC,  the  regulations  specify  ef¬ 
fective  molar  masses  based  on  assumed  speciation  rather  than  actual  speciation. 

2  Note  that  mole  fractions  for  THC,  THCE,  NMHC,  NMHCE,  and  NOTHC  are  expressed  on  a  Ci  equivalent  basis. 


•k  it  It 


(f)*  *  * 


*  * 


(2)  This  part  uses  the  following  molar 
masses  or  effective  molar  masses  of 
chemical  species: 


Symbol* 

Quantity 

g/mol 

(10“3kgmo|-’) 

. 

molar  mass  of  dry  air  ’  . . . ; . . . 

28.96559 

MAr  . 

molar  mass  of  argon . f. . 

39.948 

Me  . 

molar  mass  of  carbon  . 

12.0107 

Mth.ioh  •• 

molar  mass  of  methanol  . 

32.04186 

Wr2H‘>OH 

molar  mass  of  ethanol  . 

46.06844 

Mc'2H40  ... 

molar  mass  of  acetaldehyde  . . 

44.05256 

Mc3Hi)  . 

molar  mass  of  propane . 

44.09562 

Mc3H70H 

molar  mass  of  propanol . 

60.09502 

A^o  . 

molar  mass  of  carbon  monoxide  . 

28.0101 

MrH4 . 

molar  mass  of  methane . 

16.0425 

Mc02  . 

molar  mass  of  carbon  dioxide  . 

44.0095 

Mh  . 

molar  mass  of  atomic  hydrogen  . 

1 .00794 

/Wh2  . 

molar  mass  of  molecular  hydrogen  . 

2.01588 

Mh20  . 

molar  mass  of  water  . 

18.01528 

Whcho  •••■ 

molar  mass  of  formaldehyde  . 

30.02598 

Whc  . 

molar  mass  of  helium  . 

4.002602 

Mn  . 

molar  mass  of  atomic  nitrogen  . . 

14.0067 

Mn^  . 

molar  mass  of  molecular  nitrpgen  . . .' . . . . 

28.0134 

MfiHi  . 

molar  mass  of  ammonia . . 

17.03052 
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1 

Symbol  j 

Quantity 

g/mol 

(10'3.kg.mol“’) 

Mnmhc 

effective  Ci  molar  mass  of  nonmethane  hydrocarbon  ^ . 

13.875389 

AifNMHCF.  .. 

effective  Ci  molar  mass  of  nonmethane  hydrocarbon  equivalent  2  . 

13.875389 

MfiOx  . 

effective  molar  mass  of  oxides  of  nitrogen  3  . 

46.0055 

Mh20  . 

molar  mass  of  nitrous  oxide  . ; . 

44.0128 

molar'mass  of  atomic  oxygen  . 

1 5  9994 

. 

Mo2  . 

1  molar  mass  of  molecular  oxygen  . . 

31.9988 

Ms  . 

molar  mass  of  sulfur . 

32.065 

Mthc  . 

j  effective  Ci  molar  mass  of  total  hydrocarbon  2 . 

13.875389 

Mrnci; . 

1  effective  Ci  molar  mass  of  total  hydrocarbon  equivalent  2  . 

13.875389 

^  See  paragraph  (f)(1)  of  this  section  for  the  composition  of  dry  air. 

2The  effective  molar  masses  of  THC,  THCE,  NMHC,  and  NMHCE  are  defined  on  a  Ci  basis  and  are  based  on  an  atomic  hydrogen-to-carbon 
ratio,  a,  of  1 .85  (with  p,  y,  and  8  equal  to  zero). 

3 The  effective  molar  mass  of  NOx  is  defined  by  the  molar  mass  of  nitrogen  dioxide,  NO2.  * 


★  ★  *  *  * 

■  282.  Section  1065.1010  is  amended  by 
revising  paragraphs  (a)  and  (f)  to  read  as 
follows; 

§1065.1010  Reference  materials. 

★  *  ★  *  * 

(а)  ASTM  materials.  Copies  of  these 
materials  may  be  obtained  from  ASTM 
International,  100  Barr  Harbor  Dr.,  P.O. 
Box  C700,  West  Conshohocken,  PA 
19428-2959,  or  by  calling  (877)  909- 
ASTM,  or  at  http://www.astm.org. 

(1)  ASTM  D86-llb,  Standard  Test 
Method  for  Distillation  of  Petroleum 
Products  at  Atmospheric  Pressure,  IBR 
approved  for  §§  1065.703,  1065.710. 

(2)  ASTM  D93-12,  Standard  Test 
Methods  for  Flash  Point  by  Pensky- 
Martens  Closed  Cup  Tester,  IBR 
approved  for  §  1065.703. 

(3)  ASTM  D445-12,  Standard  Test 
Method  for  Kinematic  Viscosity  of 
Transparent  and  Opaque  Liquids  (and 
Calculation  of  Dynamic  Viscosity),  IBR 
approved  for  §  1065.703. 

(4)  ASTM  D613-10a,  Standard  Test 
Method  for  Cetane  Number  of  Diesel 
Fuel  Oil,  IBR  approved  for  §  1065.703. 

(5)  ASTM  D910-11,  Standard 
Specification  for  Aviation  Gasolines, 
IBR  approved  for  §  1065.701. 

(б)  ASTM  D975-12a,  Standard 
Specification  for  Diesel  Fuel  Oils,  IBR 
approved  for  §  1065.701. 

(7)  ASTM  01267-02  (Reapproved 
2007),  Standard  Test  Method  for  Gage 
Vapor  Pressure  of  Liquefied  Petroleum 
(LP)  Gases  (LP-Gas  Method),  IBR 
approved  for  §  1065.720. 

(8)  ASTM  D1319-10,  Standard  Test 
Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption,  IBR 
approved  for  §  1065.710. 

(9)  ASTM  D1 655-1 2,  Standard 
Specification  for  Aviation  Turbine 
Fuels,  IBR  approved  for  §  1065.701. 

(10)  ASTM  D1837-11,  Standard  Test 
Method  for  Volatility  of  Liquefied 


Petroleum  (LP)  Gases,  IBR  approved  for 
§1065.720. 

(11)  ASTM  D1838-12,  Standard  Test 
Method  for  Copper  Strip  Corrosion  by 
Liquefied  Petroleum  (LP)  Gases,  IBR 
approved  for  §  1065.720. 

(12)  ASTM  D1945-03  (Reapproved 
2010),  Standard  Test  Method  for 
Analysis  of  Natural  Gas  by  Gas 
Chromatography,  IBR  approved  for 
§1065.715. 

(13)  ASTM  D2158-11,  Standard  Test 
Method  for  Residues  in  Liquefied 
Petroleum  (LP)  Gases,  IBR  approved  for 
§1065.720. 

(14)  ASTM  D2163-07,  Standard  Test 
Method  for  Analysis  of  Liquefied 
Petroleum  (LP)  Gases  and  Propene 
Concentrates  by  Gas  Chromatography, 
IBR  approved  for  §  1065.720. 

(15)  ASTM  D2598-02  (Reapproved 
2007),  Standard  Practice  for  Calculation 
of  Certain  Physical  Properties  of 
Liquefied  Petroleum  (LP)  Gases  from 
Compositional  Analysis,  IBR  approved 
for  §  1065.720. 

(16)  ASTM  D2622-10,  Standard  Test 
Method  for  Sulfur  in  Petroleum 
Products  by  Wavelength  Dispersive  X- 
ray  Fluorescence  Spectrometry,  IBR 
approved  for  §§  1065.703,  1065.710. 

(17)  ASTM  D2713-12,  Standard  Test 
Method  for  Dryness  of  Propane  (Valve 
Freeze  Method),  IBR  approved  for 
§1065.720. 

(18)  ASTM  D2784-11,  Standard  Test 
Method  for  Sulfur  in  Liquefied 
Petroleum  Gases  (Oxy-Hydrogen  Burner 
or  Lamp),  IBR  approved  for  §  1065.720. 

(19)  ASTM  D2880-03  (Reapproved 
2010),  Standard  Specification  for  Gas 
Turbine  Fuel  Oils,  IBR  approved  for 
§1065.701. 

(20)  ASTM  D2986-95a  (Reapproved 
1999),  Standard  Practice  for  Evaluation 
of  Air  Assay  Media  by  the 
Monodisperse  DOP  (Dioctyl  Phthalate) 
Smoke  Test,  IBR  approved  for 
§1065.170. 


(21)  ASTM  D3231-11,  Standard  Test 
Method  for  Phosphorus  in  Gasoline,  IBR 
approved  for  §  1065.710. 

(22)  ASTM  D3237-12,  Standard  Test 
Method  for  Lead  in  Gasoline  By  Atomic 
Absorption  Spectroscopy,  IBR  approved 
for  §1065.710. 

(23)  ASTM  D4052-11,  Standard  Test 
Method  for  Density  and  Relative  Density 
of  Liquids  by  Digital  Density  Meter,  IBR 
approved  for  §  1065.703. 

(24)  ASTM  D4629-12,  Standard  Test 
Method  for  Trace  Nitrogen  in  Liquid 
Petroleum  Hydrocarbons  by  Syringe/ 
Inlet  Oxidative  Combustion  and 
Chemiluminescence  Detection,  IBR 
approved  for  §  1065.655. 

(25)  ASTM  D4814-llb,  Standard 
Specification  for  Automotive  Spark- 
Ignition  Engine  Fuel,  IBR  approved  for 
§1065.701. 

(26)  ASTM  D4815-09,  Standard  Test 
Method  for  Determination  of  MTBE, 
ETBE,  TAME,  DIPE,  tertiary-Amyl 
Alcohol  and  C|  to  C4  Alcohols  in 
Gasoline  by  Gas  Chromatography,  IBR 
approved  for  §  1065  710. 

(27)  ASTM  D5 186-03  (Reapproved 

2009) ,  Standard  Test  Method  for 
Determination  of  the  Aromatic  Content 
and  Polynuclear  Aromatic  Content  of 
Diesel  Fuels  and  Aviation  Turbine  Fuels 
By  Supercritical  Fluid  Chromatography, 
IBR  approved  for  §  1065.703. 

(28)  ASTM  D5191-12,  Standard  Test 
Method  for  Vapor  Pressure  of  Petroleum 
Products  (Mini  Method),  IBR  approved 
for  §1065.710. 

(29)  ASTM  D5291-10,  Standard  Test 
Method  for  Instrumental  Determination 
of  Carbon,  Hydrogen,  and  Nitrogen  in 
Petroleum  Products  and  Lubricants,  IBR 
approved  for  §  1065.655. 

(30)  ASTM  D5599-00  (Reapproved 

2010) ,  Standard  Test  Method  for 
Determination  of  Oxygenates  in 
Gasoline  by  Gas  Chromatography  and 
Oxygen  Selective  Flame  Ionization 
Detection,  IBR  approved  for  §  1065.655. 

(31)  ASTM  D5762-12,  Standard  Test 
Method  for  Nitrogen  in  Petroleum  and 
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Petroleum  Products  by  Boat-Inlet 
Chemiluminescence,  IBR  approved  for 
§1065.655. 

(32)  ASTM  D5797-07,  Standard 
Specification  for  Fuel  Methanol  (M70- 
M85)  for  Automotive  Spark-Ignition 
Engines,  IBR  approved  for  §  1065.701. 

(33)  ASTM  D5798-11,  Standard 
Specification  for  Fuel  Ethanol  (Ed75- 
Ed85)  for  Automotive  Spark-Ignition 
Engines,  IBR  approved  for  §  1065.701. 

(34)  ASTM  D6615-lla,  Standard 
Specification  for  Jet  B  Wide-Cut 
Aviaiion  Turbine  Fuel,  IBR  approved  for 
§1065.701. 

(35)  ASTM  D6751-12,  Standard 
Specification  for  Biodiesel  Fu51  Blend 
Stock  (BlOO)  for  Middle  Distillate  Fuels, 
IBR  approved  for  §  1065.701. 

(36)  ASTM  D6985-04a,  Standard 
Specification  for  Middle  Distillate  Fuel 
Oil — Military  Marine  Applicatipns,  IBR 
approved  for  §  1065.701. 

(37)  ASTM  F1471-09.  Standard  Test 
Method  for  Air  Cleaning  Performance  of 
a  High-  Efficiency  Particulate  Air  Filter 
System,  IBR  approv'ed  for  §  1065.1001. 

★  ★  *  *  * 

(f)  SAE  material.  Copies  of  these 
materials  may  be  obtained  from  the 
Society  of  Automotive  Engineers 
International,  400  Commonwealth  Dr., 
Warrendale,  PA  15096-0001,  or  by 
calling  (724)  776-4841,  or  at  http:// 
ix'vi'w.sae.org. 

(1)  SAE  770141,  1977,  Optimization 
of  Flame  Ionization  Detector  for 
Determination  of  Hydrocarbon  in 
Diluted  Automotive  Exhausts,  Glenn  D. 
Reschke,  IBR  approved  for  §  1065.360. 

(2)  SAE  J1151,  Methane  Measurement 
Using  Gas  Chromatography,  Revised 
September  2011,  IBR  approved  for 

§§  1065.267  and  1065.750. 

■  283.  A  new  subpart  L  is  added  to  read 
as  follows: 

Subpart  L — Methods  for  Unregulated  and 
Special  Pollutants 

Sec. 

1065.1101  Applicability. 

Semi-Volatile  Organic  Compounds 
1065.1103  General  provisions  for  SVOC 
measurement. 

1065.1105  Sampling  system  design. 
1065.1107  Sample  media  and  sample 
system  preparation;  sampler  assembly. 
1065.1109  Post-test  sampler  disassembly 
and  sample  extraction. 

1065.1111  Sample  analysis. 

Subpart  L — Methods  for  Unregulated 
and  Special  Pollutants 

§1065.1101  Applicability. 

This  subpart  specifies  procedures  that 
may  be  used  to  measure  emission 
constituents  that  are  not  measured  (or 
not  separately  measured)  by  the  test 
procedures  in  the  other  subparts  of  this 


part.  These  procedures  are  included  to 
facilitate  consistent  measurement  of 
unregulated  pollutants  primarily  for 
purposes  other  than  compliance  with 
emission  standards.  Unless  otherwise 
specified  in  the  standard-setting  part, 
use  of  these  procedures  is  optional  and 
does  not  replace  any  requirements  in 
the  rest  of  this  part. 

Semi-Volatile  Organic  Compounds 

§  1 065.1 1 03  General  provisions  for  SVOC 
measurement. 

The  provisions  of  §§  1065.1103 
through  1065.1111  specify  procedures 
for  the  measurement  of  semi-volatile 
organic  compounds  (SVOC)  along  with 
PM.  The  provisions  of  these  sections 
specify  how  to  collect  a  sample  of  the 
SVOCs  during  exhaust  testing 
procedures,  as  well  as  how  to  use  wet 
chemistry  techniques  to  extract  SVOCs 
from*the  sample  media  for  analysis. 

Note  that  the  precise  method  you  use 
will  depend  on  the  category  of  SVOCs 
being  measured.  For  example,  the 
method  used  to  measure  polynuclear 
aromatic  hydrocarbons  (PAHs)  will 
differ  slightly  from  the  method  used  to 
measure  dioxins. 

(a)  Laboratory  cleanliness  is 
especially  important  throughout  the 
course  of  SVOC  testing.  Thoroughly 
clean  all  sample  train  components  and 
glassware  before  testing  to  avoid  sample 
contamination. 

(h)  Throughout  the  course  of  your 
testing  we  recommend  that  media 
blanks  be  analyzed  for  each  batch  of 
media  (sorbent,  filters,  etc.)  that  is 
prepared  for  testing.  Blank  sorbent 
modules  with  inlet  and  outlet  covered 
(i.e.,  field  blanks)  should  periodically 
accompany  the  test  sample  train 
throughout  the  course  of  a  test, 
including  the  sample  train  and  sorbent 
module  disassembly,  sample  packaging, 
and  storage.  Use  good  engineering 
judgment  to  determine  the  frequency  of 
field  blanks.  During  testing,  the  field 
blank  sample  train  should  reside  in 
’close  proximity  to  the  sampler. 

(c)  We  recommend  the  use  of  isotope 
dilution  techniques,  including  the  use 
of  isotopically  labeled  surrogate, 
internal,  alternate,  and  injection 
standards.. 

(d)  If  your  target  analytes  degrade 
when  exposed  to  ultraviolet  radiation 
(such  as  nPAH),  perform  these 
procedures  in  the  dart  or  with 
ultraviolet  filters  installed  over  the 
lights. 

(e)  Follow  standard  analytic 
chemistry  methods  for  aspects  of  the 
analysis  not  specified. 

(f)  The  following  definitions  and 
abbreviations  apply  for  SVOC 
measurements: 


(1)  Soxhlet  extraction  means  the 
extraction  method  invented  by  Franz 
von  Soxhlet,  in  which  the  sample  is 
placed  in  a  thimble  and  rinsed 
repeatedly  with  a  recycle  of  the 
extraction  solvent. 

(2)  XAD-2  means  a  hydrophobic  cross 
linked  polystyrene  copolymer  resin 
adsorbent  known  commercially  as 
Amberlite®  XAD®-2,  or  an  equivalent 
adsorbent. 

(3)  Semi-volatile  organic  compound 
(SVOC)  means  an  organic  compound 
that  is  sufficiently  volatile  to  exist  in 
vapor  form  in  engine  exhaust,  but  that 
readily  condenses  to  liquid  or  solid 
form  under  atmospheric  conditions. 
Most  SVOCs  have  at  least  14  carbon 
atoms  per  molecule  and  have  a  boiling 
point  between  240  °C  and  400  °C. 

SVOCs  include  dioxin,  quinone,  and 
nitro-PAH  compounds.  They  may  be  a 
natural  byproduct  of  combustion  or 
created  post  combustion.  Note  that 
SVOCs  may  be  detected  as 
hydrocarbons  and/or  PM  using  the 
measurement  procedures  specified  in 
this  part;  in  other  words,  some  fraction 
of  measured  mass  of  hydrocarbons  and/ 
or  PM  may  be  SVOCs. 

(4)  Kuderna-Danish  concentrator 
means  laboratory  glassware  known  by 
this  name  that  consists  of  an  air-cooled 
‘condenser  on  top  of  an  e.xtraction  bulb. 

(5)  Dean-Stark  trap  means  laboratory 
glassware  known  by  this  name  that  uses 
a  reflux  condenser  to  collect  water  from 
samples  extracted  under  reflux. 

(6)  PUF  means  polyurethane  foam. 

(7)  Isotopically  labeled  means  relating 
to  a  compound  in  which  either  all  of  the 
hydrogen  atoms  are  replaced  with  the 
atomic  isotope  hydrogen-2  (deuterium) 
or  one  of  the  carbon  atoms  at  a  defined 
position  in  the  molecule  is  replaced 
with  the  atomic  isotope  carbon-13. 

§  1 065.1 1 05  Sampling  system  design. 

(a)  General.  We  recommend  that  you 
design  your  SVOC  batch  sampler  to 
extract  sample  from  undiluted 
emissions  to  minimize  the  amount  of 
SVOCs  lost  to  the  system.  To  the  extent 
practical,  adjust  sampling  times  based 
on  the  rate  of  emission  of  target  analytes 
from  the  engine  to  obtain  analyte 
concentrations  above  the  limit  of 
detection.  In  some  instances  you  may 
need  to  run  repeat  test  cycles  without 
replacing  the  sample  media  or 
disassembly  of  the  batch  sampler. 

(b)  Sample  probe,  transfer  lines,  and 
sample  media  holder  design  and 
construction.  The  sampling  system 
should  consist  of  a  sample  probe, 
transfer  line,  PM  filter  holder,  cooling 
coil,  sorbent  module,  and  condensate 
trap.  Construct  sample  probes,  transfer 
lines,  and  sample  media  holders  that 
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have  inside  surfaces  of  Nickel,  Titanrum 
or  another  nonreactive  material  capable 
of  withstanding  raw  exhaust  gas 
temperatures.  All  joints  in  the  hot  zone 
of  the  system  should  be  sealed  with 
gaskets  made  of  nonreactive  material 
similar  to  that  of  the  sample  train 
components.  Teflon  gaskets  may  be 
used  in  the  cold  zone.  VVe  recommend 
keeping  the  sampling  system  length  as 
short  as  possible  by  locating  all 
components  as  close  to  probes  as 
practical  to  minimize  the  surface 
exposed  to  the  exhaust. 

(c)  Sample  system  configuration.  This 
paragraph  (c)  specifies  the  components 
necessary  to  collect  SVOC  samples, 
along  with  our  recommended  design 
parameters.  Where  you  do  not  follow 
our  recommendations,  use  good 
engineering  judgment  to  design  your 
sampling  system  so  that  it  does  not 
result  in  loss  of  SVOC  during  sampling. 
The  sampling  system  should  contain  the 
following  components  in  series  in  the 
order  listed: 

(1)  Sample  probe.  Use  a  sample  probe 
similar  to  the  PM  sample  probe 
specified  in  subpart  B  of  this  part.  We 
recommend  that  you  heat  the  sample 
probe  with  a  set  point  no  higher  the  200 
°C.  Note  that  heat  from  the  engine 
exhaust  may  cause  the  probe 
temperature  to  exceed  200  °C  at  some 
points  during  the  test. 

(2)  Filter  holder.  Use  a  PM  filter 
holder  similar  to  type  of  holder 
specified  in  subpart  B  of  this  part, 
although  you  will  likely  need  to  use  a 
larger  size  to  accommodate  the  high 
sample  flow  rates.  We  recommend  the 
use  of  110  mm  filter  for  the  testing  of 
engines  that  utilize  exhaust  after 
treatment  for  removal  of  PM  and  293 
mm  filters  for  engines  that  do  not.  You 
may  heat  the  filter  holder,  but  we 
retommend  that  your  set  point  does  not 
exceed  200  °C.  Note  that  this  differs 
from  normal  PM  sampling  procedures 
which  maintain  the  filter  at  a  much 
lower  temperature  to  capture  a 
significant  fraction  of  exhaust  SVOCs  on 
the  filter.  In  this  method  SVOCs  that 
pass  through  the  filter  will  be  collected 
on  the  downstream  sorbent  module. 

(3)  Cooling  coil.  Use  good  engineering 
judgment  to  design  a  cooling  coil  (to  be 
used  with  the  water  bath  described  in 
paragraph  (e)  of  this  section)  that  will 
drop  the  sample  temperature  to 
approximately  5  °C.  Note  that 
downstream  of  the  cooling  coil,  the 
sample  will  be  a  mixture  of  a  vapor 
phase  hydrocarbons  in  CO2  and  air  and 
a  primarily  aqueous  liquid  phase. 

(4)  Sorbent  and  sorbent  module.  Use 
a  hydrophobic  sorbent  in  a  sealed 
sorbent  module.  Note  that  this  sorbent 
module  is  intended  to  be  the  final  stage 


for  collecting  the  SVOC  sample  and 
should  be  sized  accordingly.  We 
recommend  sizing  the  module  to  hold 
40  g  of  XAD-2  along  with  polyurethane 
(PUF)  plugs  at  either  end  of  the  module. 

(5)  Condensate  trap/drain.  Include  a 
condensate  trap  to  separate  the  aqueous 
liquid  phase  from  the  gas  stream.  We 
recommend  using  a  peristaltic  pump  to 
remove  water  from  the  condensate  trap 
over  the  course  of  the  test  to  prevent 
build  up  of  the  condensate.  Note  that  for 
some  tests  it  may  be  appropriate  to 
collect  this  water  for  analysis. 

(d)  Sampler  flow  control.  For  testing 
using  the  recommended  filter  and 
sorbent  module  sizes,  we  recommended 
targeting  an  average  sample  flow  rate  of 
70  1/min  to  maximize  SVOC  collection. 
The  sampler  must  be  designed  to 
maintain  proportional  sampling 
throughout  the  test.  Verify  proportional 
sampling  after  an  emission  test  as 
described  in  §  1065.545. 

(e)  Wafer  bath.  Design  the  sample 
system  with  a  water  bath  in  which  the 
cooling  coil,  sorbent  module,  and 
condensate  trap  will  be  submerged.  Use 
a  heat  exchanger  or  ice  to  maintain  the 
bath  temperature  at  (3  to  7)  '’C. 

§1065.1107  Sample  media  and  sample 
system  preparation;  sampler  assembly. 

This  section  describes  the  types  of 
sample  media  to  be  used  as  well  as  the 
cleaning  procedure  required  to  prepare 
the  media  and  wetted  sample  surfaces 
for  sampling. 

(a)  Sample  media.  The  sampling 
system  uses  two  types  of  sample  media 
in  series:  The  first  to  simultaneously 
capture  the  PM  and  some  of  the  SVOCs, 
and  a  second  to  capture  SVOCs  that 
remain  in  the  gas  phase.  Use  the 
following  sample  media  for  capture  of 
PM  and  gas  phase  SVOCs: 

(1)  For  capture  of  PM,  use. pure  quartz 
filters  that  do  not  contain  any  binder. 
Size  the  filter  diameter  to  account  for 
the  expected  PM  emission  rate,  sample 
flow  rate,  and  number  of  repeat  tests  to 
minimize  filter  change  intervals.  Note 
that  when  repeating  test  cycles  to 
increase  sample  mass,  you  may  replace 
the  filter  without  replacing  the  sorbent 
or  otherwise  disassembling  the  batch 
sampler.  In  those  cases  include  all 
filters  in  the  extraction. 

(2)  For  capture  of  gaseous  SVOCs, 
utilize  XAD-2  resin  contained  between 
two  PUF  plugs. 

(b)  Sample  media  and  sampler 
preparation.  Prepare  pre-cleaned  PM 
filters  and  pre-cleaned  PUF/XAD-2  as 
needed.  If  the  media  is  not  to  be  used 
immediately  after  cleaning,  store  it  in 
containers  protected  from  light  and 
ambient  air. 


(1)  Pre-clean  the  filters  via  Soxhlet 
extraction  with  methylene  chloride  for 
24  hours  and  dry  over  dry  nitrogen  in 
a  low  temperature  vacuum  oven. 

(2)  Pre-clean  PUF  and  XAD-2  via  a 
series  of  Soxhlet  extractions:  8  h  with 
water,  22  h  with  methanol,  22  h  with 
methylene  chloride,  and  22  hours  with 
toluene  followed  by  drying  with 
nitrogen. 

(3)  Clean  sampler  components 
including  the  probe,  filter  holder, 
condenser,  sorbent  module,  and 
condensate  collection  vessel  by  rinsing 
three  times  with  methylene  chloride 
followed  by  three  rin.ses  with  toluene. 
Prepare  pre-cleajied  aluminum  foil  for 
capping  the  probe  inlet  of  the  sampler 
after  the  sample  train  has  been 
assembled. 

(c)  Sorbent  spiking.  Use  good 
engineering  judgment  to  verify  the 
extent  to  which  your  extraction  methods 
recover  SVOCs  absorbed  to  the  sample 
media.  VVe  recommend  spiking  the 
XAD-2  resin  with  a  surrogate  standard 
prior  to  testing  with  a  carbon-13  or 
hydrogen-2  isotopically  labeled 
standard  for  each  of  the  class  of  analytes 
targeted  for  analysis.  Perform  this 
spiking  as  follows: 

(1)  Insert  the  lower  PUF  plug  into  the 
bottom  of  the  sorbent  module. 

(2)  Add  half  of  one  portion  of  XAD- 
2  resin  to  the  module  and  spike  the 
XAD-2  in  the  module  with  the 
standard. 

(3)  Wait  1  hour  for  the  solvent  from 
the  standard(s)  to  evaporate  and  then 
add  the  remaining  20  g  of  the  XAD-2 
resin  to  the  module  followed  by  the  top 
PUF  plug. 

(4)  Cover  the  inlet  and  outlet  of  the 
sorbent  module  with  pre-cleaned 
aluminum  foil. 

(d)  Sample  train  assembly.  Upon 
completion  of  the  sample  media  and 
sampler  preparation,  assemble  the 
condensate  trap,  cooling  coil,  filter 
holder  with  filter,  and  sample  probe  to 
the  sorbent  module  and  lower  assembly 
into  the  reservoir.  Cover  the  probe  inlet 
with  pre-cleaned  aluminum  foil. 

§  1 065.1 1 09  Post-test  sampler 
disassembly  and  sample  extraction. 

This  section  describes  the  process  for 
sample  train  disassembly,  sample  train 
rinsing,  sample  extraction,  and  sample 
clean-up. 

(a)  Sample  train  disassembly.  . 
Disassemble  the  sample  train  in  a  clean 
environment  upon  completion  of 
testing.  Prepare  to  extract  the  SVOCs  as 
follows: 

(1)  Remove  the  PM  filter,  PUF,  and  all 
of  the  XAD-2  from  the  sample  train  and 
place  them  into  a  Soxhlet  extraction 
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thimble. -If  the  sample  media  are  to  be 
stored,  store  them  at  <  37  °C. 

(2)  Rinse  sample  train  wetted  surfaces 
upstream  of  the  condensate  trap  with 
acetone  followed  by  toluene  (or  a 
comparable  solvent  system),  ensuring 
that  all  of  the  solvent  that  remains  in 
liquid  phase  is  collected  {note  that  a 
fraction  of  the  acetone  and  toluene  will 
likely  be  lost  via  evaporation  during 
mixing.)  Rinse  with  solvent  volumes 
that  are  sufficient  to  cover  the  all  of  the 
surfaces  exposed  to  sample  during 
testing.  We  recommend  three  fresh 
solvent  rinses  with  acetone  and  two 
with  toluene.  We  recommend  rinse 
volumes  of  60  mL  per  rinse  for  all 
sample  train  components  except  the 
condenser  coil,  of  which  you  should  use 
200  mL  per  rinse.  Keep  the  acetone 
rinsate  separate  from  the  toluene  rinsate 
to  the  extent  practicable.  Rinsate 
fractions  should  be  stored  separately  in 
glass  bottles  that  have  been  pre-rinsed 
with  acetone,  hexane,  and  toluene  (or 
bottles  purchased  pre-cleaned). 

(3)  Use  good  engineering  judgment  to 
determine  if  you  should  analyze  the 
aqueous  condensate  phase  for  SVOCs.  If 
you  determine  that  analysis  is 
necessary,  use  toluene  to  perform  a 
liquid-liquid  extraction  of  the  SVOCs 
from  the  collected  aqueous  condensate 
using  a  sepratory  funnel  or  equivalent. 
Add  the  toluene  from  this  aqueous 
extraction  to  the  toluene  rinsate  fraction 
mentioned  in  paragraph  {a)(2)  of  this 
section. 

(4)  Reduce  rinsate  solvent  volumes  as 
needed  using  a  Kuderna-Danish 
concentrator  or  rotary  evaporator  and 
retain  these  rinse  solvents  for  reuse 
during  sample  media  extraction  for  the 
same  test.  Care  should  be  taken  when 
concentrating  via  rotary  evaporation  to 
avoid  loss  of  low  molecular  weight 
analytes. 

(b)  Sample  extraction.  Extract  the 
SVOCs  from  the  sorbent  using  Soxhlet 
extraction  as  described  in  this  paragraph 
(b).  To  accommodate  the  Soxhlet 
extractions  of  all  SVOCs  from  a  single 
sample,  two  16  hour  extractions  are 
required.  This  will  reduce  the 
possibility  of  loss  of  low  molecular 
weight  SVOCs  and  promote  water 
removal.  We  recommend  performing  the 
first  extraction  with  acetone/hexane  and 
the  second  using  toluene  (or  an 
equivalent  solvent  system). 

(1)  We  recommend  equipping  the 
Soxhlet  extractor  with  a  Dean-Stark  trap 
to  facilitate  the  removal  of  residual 
water  from  the  sample  train  rinse.  The 
Soxhlet  apparatus  must  be  large  enough 
to  allow  extraction  of  the  PUF,  XAD-2, 
and  filter  in  a  single  batch.  Include  in 
the  extractor  setup  a  glass  thimble  with 
a  coarse  or  extra  coarse  sintered  glass 


bottom.  Pre-clean  the  extractor  using 
proper  glass  cleaning  procedures.  We 
recommend  that  the  Soxhlet  apparatus 
be  cleaned  with  a  4  to  8  hr  Soxhlet 
extraction  with  methylene  chloride  at  a 
cycling  rate  of  3  cycles  per  hour. 

Discard  the  solvent  used  for  pre¬ 
cleaning  (no  analysis  is  necessary); 

(2)  Load  the  extractor  thimble  before 
placing  it  in  the  extractor  by  first  rolling 
the  PM  filter  around  the  inner 
circumference  of  the  thimble  with  the 
sampled  side  facing  in.  Push  one  PUF 
plug  down  into  the  bottom  of  the 
thimble  then  add  approximately  half  of 
the  XAD-2.  The  then  spike  the  XAD-2 
in  the  thimble  with  the  isotopically. 
labeled  extraction  standards  of  known 
mass.  Target  the  center  of  the  XAD-2 
bed  for  extraction  standard  delivery.  We 
recommend  using  multiple  isotopically 
labeled  extraction  standards  that  cover 
the  range  of  target  analytes.  Generally 
this  means  that  you  should  use 
isotopically  labeled  standards  at  least 
for  the  lowest  and  highest  molecular 
weight  analytes  for  each  category  of 
compounds  (such  as  PAHs  and  dioxins). 
These  extraction  standards  monitor  the 
efficiency  of  the  extraction  and  are  also 
used  to  determine  analyte 
concentrations  after  analysis.  Upon 
completion  of  spiking,  add  the 
remaining  XAD-2  to  the  thimble 
followed  by  the  remaining  PUF  plug. 
Then  place  the  thimble  into  the 
extractor. 

(3)  For  the  initial  extraction,  combine 
the  concentrated  acetone  rinses  (from 
the  sample  train  in  paragraph  (a)  of  this 
section)  with  enough  hexane  to  bring 
the  solvent  volume  up  to  the  target  level 
of  700  mL.  Assemble  the  extractor  and 
turn  on  the  heating  controls  and  cooling 
water.  Allow  the  sample  to  reflux  for  16 
hours  with  the  rheostat  adjusted  so  that 
the  extraction  cycles  at  a  rate  of  3.0  ±0.5 
cycles  per  hour.  Drain  the  water  from 
the  Dean-Stark  trap  as  it  accrues  by 
opening  the  stopcock  on  the  trap. 
Discard  this  water  unless  it  is  to  be 
analyzed.  In  most  cases,  any  water 
present  will  be  removed  within 
approximately  2  hours  of  the  start  of  the 
extraction. 

(4)  Upon  completion  of  the  initial 
extraction,  remove  the  solvent  and 
concentrate  it  to  4.0  ±0.5  mL  using  a 
Kuderna-Danish  concentrator  that 
includes  a  condenser  such  as  a  three- 
ball  Snyder  column  with  venting 
dimples  and  graduated  collection  tube. 
The  use  of  this  concentrator  will 
minimize  evaporative  loss  of  lower 
molecular  weight  analytes. 

(i)  Rinse  the  round  bottom  flask  of  the 
extractor  with  60  to  100  mL  of  hexane 
and  add  the  rinsate  to  this  concentrated 
extract. 


(ii)  Concentrate  the  mixture  to  4  ±0.5 
mL  using  a  Kuderna-Danish 
concentrator  or  similar  concentration 
apparatus. 

(iii)  Repeat  paragraphs  (b)(4)(i)  and 
(ii)  of  this  section  3  times  or  as 
necessary,  to  remove  all  of  the  residual 
solvent  from  the  extractor  round  bottom 
flask,  concentrating  the  final  rinse  to 

4  ±0.5  mL. 

(5)  For  the  second  extraction,  combine 
the  toluene  rinses  (from  the  sample  train 
in  paragraph  (a)  of  this  section)  with  any 
additional  toluene  needed  to  bring.the 
solvent  volume  up  to  the  target  level  of 
700  mL.  As  noted  in  this  paragraph  (a) 
of  this  section,  you  may  need  to 
concentrate  the  rinse  prior  to  addition  to 
the  extraction  apparatus  if  the  rinse 
solvent  volume  is  too  large.  Allow  the 
sample  to  reflux  for  16  hours  with  the 
rheostat  adjusted  so  that  the  extraction 
cycles  at  a  rate  of  3.0  ±0.5  cycles  per 
hour.  Although  little  or  no  water  should 
be  present  during  this  stage,’ check  the 
Dean-Stark  trap  during  the  first  2  hours 
of  the  extraction. 

(6)  Upon  completion  of  the  second 
extraction,  remove  the  solvent  and 
concentrate  it  to  4  ±0.5  mL  as  described 
in  paragraph  (b)(4)  of  this  section.  Using 
hexane  from  paragraph  (4)  of  this 
section  as  the  rinse  solvent,  effectively 
performs  a  solvent  exchange  of  toluene 
with  hexane. 

(7)  Combine  the  concentrated  extract 
from  paragraph  (b)(4)  of  this  section 
with  the  concentrated  extract  from 
paragraph  (b)(6)  of  this  section.  Divide 
the  extract  into  a  number  of  fractions 
based  on  the  number  of  analyses  to  be 
performed.  Perform  the  separate  sample 
clean  up  described  in  paragraph  (c)  of 
this  section  as  needed  for  each  fraction. 

(c)  Sample  clean  up.  This  paragraph 
(c)  describes  how  to  perform  sample 
cleaning  to  remove  unwanted  SVOCs 
(that  is,  those  SVOCs  which  you  are  not 
analyzing  for)  and  solids  from  the 
sample  extract  before  analysis.  This 
process,  which  is  known  as  “sample 
clean  up,  reduces  the  potential  for 
interference  or  co-elution  of  peaks 
during  analytical  analysis.  Before 
proceeding  with  the  sample  clean  up, 
spike  the  extract  with  an  alternate 
standard  that  contains  a  known  mass  of 
isotopically  labeled  compounds  that  are 
identical  (with  the  exception  of  the 
labeling)  to  the  target  analytes.  The 
number  of  compounds  that  make  up  fhe 
standard  will  be  determined  by  the 
category  of  the  target  analyte 
compounds  (such  as  PAHs  or  dioxin). 
For  example,  PAHs  require  the  use  of  4 
compounds  in  the  alternate  standard  to 
cover  the  4  basic  ring  structures  of  PAHs 
(2-ring,  3-ring,  4-ring,  and  5-ring 
structures).  These  alternate  standards 
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are  used  to  monitor  the  efficiency  of  the 
clean  up  procedure.  Before  sample  clean 
up,  concentrate  the  fractionated  sample 
to  about  2  mL  with  a  Kuderna-Danish 
concentrator  or  rotary  evaporator,  and 
then  tremsfer  the  extract  to  an  8-mL  test 
tube  with  hexane  rinse.  Concentrate  to 
a  volume  of  about  1  mL  using  a 
Kuderna-Danish  concentrator.  Since 
there  are  several  column 
chromatographic  cleanup  options 
available,  use  good  engineering 
judgment  to  select  one  appropriate  for 
your  target  analytes.  Note  that  these 
clean-up  techniques  generally  remove 
compounds  based  on  their  polarity.  The 
clean  up  procedures  given  in  paragraphs 
(c)(1)  and  (2)  of  this  section  are 
examples  of  clean-up  techniques  for 
PAHs  and  nitropolynuclear  aromatic 
hydrocarbons  (nPAHs). 

(1)  PAH  clean  up.  The  following 
method  is  appropriate  for  cleaning  up 
extracts  intended  for  analysis  of  PAHs: 

(i)  Pack  a  glass  gravity  column  (250 
mm  X  10  mm  recommended)  by 
inserting  a  clean  glass  wool  plug  into 
the  bottom  of  the  column  followed  by 
the  addition  of  10  grams  of  activated 
silica  gel  in  methylene  chloride.  Tap  the 
column  to  settle  the  silica  gel,  and  then 
add  a  1  cm  layer  of  anhydrous  sodium 
sulfate.  Since  variations  among  batches 
of  silica  gel  may  affect  the  elution 
volume  of  the  various  PAH,  the  volume 
of  solvent  required  to  completely  elute 
all  of  the  PAH  must  be  verified  by  the 
analyst.  The  weight  of  the  silica  gel  can 
then  ^  adjusted  accordingly. 

(ii)  Elute  the  column  with  40  mL  of 
hexane.  The  rate  for  all  elutions  should 
be  about  2  mL/min  and  you  may  use  dry 
air  or  N2  to  maintain  the  headspace 
slightly  above  atmospheric  pressure  to 
increase  the  elution  rate.  Discard  the 
eluate  just  prior  to  exposure  of  the 
sodium  sulfate  layer  to  the  air  or  N2, 
transfer  the  1  mL  sample  extract  onto 
the  column  using  two  additional  2  mL 
rinses  of  hexane  to  complete  the 
transfer.  Just  prior  to  exposure  of  the 
sodium  sulfate  layer  to  the  air  or  N2, 
begin  elution  of  the  column  with  25  mL 

'  of  hexane  followed  by  25  mL  of  40 
volume  %  methylene  chloride  in 
hexane.  Collect  the  entire  eluate  and 
concentrate  it  to  about  5  mL  using  the 
Kuderna-Danish  concentrator  or  a  rotary 
evaporator.  Make  sure  that  you  do  not 
evaporate  all  of  the  solvent  from  the 
extract  during  the  concentration 
process.  Transfer  to  a  small  sample  vial 
using  a  hexane  rinse  and  concentrate  to 
100  pL  using  a  stream  of  nitrogen,  gentle 
enough  to  not  violently  disturb  the 
solvent.  Store  the  extracts  in  a 
refrigerator  at  4  °C  or  lower  away  from 
light  until  analysis.  ,  , 


(2)  nPAH  clean  up.  The  following 
procedure,  that  was  adapted  from 
“Determination  and  Comparison  of 
Nitrated-Polycyclic  Aromatic 
Hydrocarbons  Measured  in  Air  and 
Diesel  Particulate  Reference  Materials” 
(Bamford,  H.A.,  et  al,  Chemosphere, 

Vol.  50,  Issue  5,  pages  575-587),  is  an 
appropriate  method  to  clean  up  extracts 
intended  for  analysis  of  nPAHs: 

(i)  Condition  an  aminopropyl  solid 
phase  extraction  (SPE)  cartridge  by 
eluting  it  with  20  mL  of  20  volume  % 
methylene  chloride  in  hexane  before 
use.  Transfer  the  extract  quantitatively 
to  the  SPE  cartridge  with  at  least  two 
methylene  chloride  rinsings.  Elute  the 
extract  through  the  SPE  cartridge  by 
using  40  ml  of  20  volume  %  methylene 
chloride  in  hexane  to  minimize 
potential  interference  of  polar 
constituents.  Then  reduce  the  extract  to 
0.5  ml  in  hexane  and  subject  the  extract 
to  normal-phase  liquid  chromatography 
using  pre-prepared  a  9.6  mm  X  25  cm 
semi-preparative  Chromegabond® 
amino/cyano  column,  5  pm  particle  size 
to  isolate  the  nPAH  fraction.  The  mobile 
phase  is  20  volume  %  methylene 
chloride  in  hexane  at  a  constant  flow 
rate  of  5  ml/min.  Prior  to  each  injection, 
the  columrf  should  be  back  flashed  with 
60  ml  of  methylene  chloride  and  then 
conditioned  with  200  ml  of  20  volume 
%  methylene  chloride  in  hexane. 

Collect  the  effluent  and  concentrate  to 
about  2  mL  using  the  Kuderna-Danish 
concentrator  or  a  rotary  evaporator. 
Transfer  to  a  minivial  using  a  hexane 
rinse  and  concentrate  to  100  pL  using  a 
gentle  stream  of  nitrogen.  Store  the 
extracts  at  4  °C  or  lower  away  from  light 
^ntil  analysis. 

(ii)  [Reserved] 

§1065.1111  Sample  analysis. 

This  subpart  does  not  specify 
chromatographic  or  analytical  methods 
to  analyze  extracts,  because  the 
selection  of  such  methods  is  highly 
dependent  on  the  nature  of  the  target 
analytes.  However,  we  recommend  that 
prior  to  whichever  sample  analysis  you 
choose,  you  spike  the  extract  with  an 
injection  standard  that  contains  a 
known  mass  of  an  isotopically  labeled 
compound  that  is  identical  (with  the 
exception  of  the  labeling)  to  one  of  the 
target  analytes.  This  injection  standard 
is  used  to  monitor  the  efficiency  of  the 
analytical  process  by  verifying  the 
volume  of  sample  injected  for  analysis. 
■  284.  Part  1066  is  revised  to  read  as 
follows: 


PART  1066— VEHICLE-TESTING 
PROCEDURES 

Subpart  A — Applicability  and  General 

Provisions 

1066.1  Applicability. 

1066.2  Submitting  information  to  EPA 
under  tbis  part. 

1066.5  Overview  of  this  part  1066  and  its 
relationship  to  the  standard-setting  part. 

1066.10  Other  procedures. 

1066.15  Overview  of  test  procedures. 

1066.20  Units  of  measure  and  overview  of 
calculations. 

1066.25  Recordkeeping. 

Subpart  B — Equipment,  Measurement 

Instruments,  Fuel,  and  Analytical  Gas 

Specifications 

1066.101  Overview. 

1066.105  Ambient  controls  and  vehicle 
cooling  fans. 

1066.110  Equipment  specifications  for 
emission  sampling  systems. 

1066.120  Measurement  instruments. 

1065.122  Data  updating,  recording,  and 
control  for  measurement  instruments. 

1066.130  Measurement  instrument 
calibrations  and  verifications. 

1066.137  Linearity  verification. 

1066.140  Diluted  exhaust  flow  calibration. 

1066.145  Engine  fluids,  test  fuels,  analytical 
gases,  and  other  calibration  standards. 

1066.150  Analyzer  interference  and  quench 
verification  limit. 

Subpart  C — Dynamometer  Specifications 

1066.201  Dynamometer  overview. 

1066.210  Dynamometers. 

1066.215  Summary  of  verification  and 
calibration  procedures  for  chassis 
dynamometers. 

1066.220  Linearity  verification  for  chassis 
dynamometer  systems. 

1066.225  Roll  runout  and  diameter 
verification  procedure. 

1066.230  Time  verification  procedure.  " 

1066.235  Speed  verification  procedure. 

1066.240  Torque  transducer  calibration. 

1066.245  Response  time  verification. 

1066.250  Base  inertia  verification. 

1066.255  Parasitic  loss  verification. 

1066.260  Parasitic  friction  compensation 
evaluation. 

1066.265  Acceleration  and  deceleration 
verification. 

1066.270  Unloaded  coastdown  verification. 

1066.280  Daily  dynamometer  readiness 
verification. 

1066.290  Driver’s  aid. 

Subpart  D — Coastdown 

1066.301  Overview  of  coastdown 
procedures. 

1066.305  Coastdown  proc;edures  for  motor 
vehicles  at  or  below  14,000  pounds 
GVWR. 

1066.310  Coastdown  procedures  for 

vehicles  above  14,000  pounds  GVWR. 

1066.320  Dynamometer  road-load  setting. 

Subpart  E — Preparing  Vehicles  and 

Running  an- Exhaust  Emission  Test 

1066.401  Overview. 

1066.407  Vehicle  preparation  and 
preconditioning. 
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1066.410  Dynamometer  test  procedure. 
1066.420  Vehicle  operation. 

1066.425  Test  preparation. 

1066.430  Performing  emission  tests. 

Subpart  F — Hybrids  and  Electric  Vehicles 

1066.501  Overview. 

Subpart  G — Calculations 

1066.601  Overview. 

1066.610  Mass-based  and  molar-based 
exhaust  emission  calculations. 

1066.620  Dilution  air  background 
correction. 

1066.630  NOx  intake-air  humidity 
correction. 

1066.640  Removed  water  correction. 
1066.650  Flow  meter  calibration 
calculations. 

1066.652  PDF,  SSV,  and  CFV  flow  rate 
calculations. 

1066.665  NMOG  determination. 

1066.695  Data  requirements. 

Subpart  H — Ccld-Temperature  Test 
Procedures 

1066.701  Applicability  and  general 
provisions. 

1066.710  Cold-testing  procedures  for 

measuring  CO  and  NMHC  emissions  and 
determining  fuel  economy. 

Subpart  I — Exhaust  Emission  Test 
Procedures  for  Motor  Vehicles 

1066.801  Applicability  and  general 
provisions. 

1066.810  Road  load  power,  test  weight,  and 
inertia  weight  class  determination. 
1066.814  Vehicle  preparation. 

1066.820  Exhaust  emission  test  procedures 
for  FTP  emissions. 

1066.822  Composite  calculations  for  FTP 
exhaust  emissions. 

1066.830  Supplemental  Federal  Test 
Procedures;  overview. 

1066.831  Exhaust  emission  test  procedures 
for  agressive  driving. 

1066.832  Exhaust  emission  test  procedure 
for  SC03  emissions. 

1066.835  AC17  Air  conditioning  efficiency 
test  procedure. 

1066.839  Highway  fuel  economy  test 
procedure. 

1066.840  Fuel  storage  system  leak  test 
procedure. 

Subpart  J — [Reserved] 

Subpart  K — Definitions  and  Other 
Reference  Material 

1066.1001  Definitions. 

1066.1005  Symbols,  abbreviations, 
acronyms,  and  units  of  measure. 
1066.1010  Reference  materials. 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — Applicability  and  General 
Provisions 

§1066.1  Applicability. 

(a)  This  part  describes  the  procedures 
that  apply  to  testing  we  require  for  the 
following  vehicles:  •* 

(1)  Model  year  2014  and  later  heavy- 
duty  highway  vehicles  we  regulate 
under  40  CFR  part  1037  that  are  not 


subject  to  chassis  testing  for  exhaust 
emissions  under  40  CFR  part  86. 

(2)  Model  year  2022  and  later 
highway  vehicles  (light-duty  and  heavy- 
duty)  that  are  subject  to  chassis  testing 
for  exhaust  emissions  under  40  CFR  part 
86.  See  40  CFR  part  86  for  provisions 
describing  how  to  implement  this  part 
1066. 

(b)  The  procedures  of  this  part  may 
apply  to  other  types  of  vehicles,  as 
described  in  this  part  and  in  the 
standard-setting  part. 

(c)  The  term  “you”  means  anyone 
performing  testing  under  this  part  other 
than  EPA. 

(1)  This  part  is  addressed  primarily  to 
manufacturers  of  vehicles,  but  it  applies 
equally  to  anyone  who  does  testing 
under  this  part  for  such  manufacturers. 

(2)  This  part  applies  to  any 
manufacturer  or  supplier  of  test 
equipment,  instruments,  supplies,  or 
any  other  goods  or  services  related  to 
the  procedures,  requirements, 
recommendations,  or  options  in  this 
part. 

(d)  Paragraph  (a)  of  this  section 
identifies  the  parts  of  the  CFR  that 
define  emission  standards  and  other 
requirements  for  particular  types  of 
vehicles.  In  this  part,  we  refer  to  each 
of  these  other  parts  generically  as  the 
“standard-setting  part.”  For  example,  40 
CFR  part  1037  is  the  standard-setting 
part  for  heavy-duty  highway  vehicles 
and  parts  86  and  600  are  the  standard¬ 
setting  parts  for  light-duty  vehicles.  For 
vehicles  subject  to  40  CFR  part  86, 
subpart  S,  references  to  the  standard¬ 
setting  part  include  subpart  I  of  this 
part. 

(e)  Unless  we  specify  otherwise,  the 
terms  “procedures”  and  “test 
procedures”  in  this  part  include  all 
aspects  of  vehicle  testing,  including  the 
equipment  specifications,  calibrations, 
calculations,  and  other  protocols  and 
procedural  specifications  needed  to 
measure  emissions. 

(f)  For  additional  information 
regarding  these  test  procedures,  visit  our 
Web  site  at  www.epa.gov,  and  in 
particular  http://www.epa.gov/nvfel/  , 
testing/regulations.htm. 

§  1066.2  Submitting  information  to  EPA 
under  this  part 

(a)  You  are  responsible  for  statements 
and  information  in  your  applications  for 
certification,  requests  for  approved 
procedures,  selective  enforcement 
audits,  laboratory  audits,  production¬ 
line  test  reports,  or  any  other  statements 
you  make  to  us  related  to  this  part  1066. 
If  you  provide  statements  or  information 
to  someone  for  submission  to  EPA,  you 
are  responsible  for  these  statements  and 


information  as  if  you  had  submitted 
them  to  EPA  yourself. 

(b)  In  the  standard-setting  part  and  in 
40  CFR  1068.101,  we  describe  your 
obligation  to  report  truthful  and 
complete  information  and  the 
consequences  of  failing  to  meet  this 
obligation.  See  also  18  U.S.C.  1001  and 
42  U.S.C.  7413(c)(2).  This  obligation 
applies  whether  you  submit  this 
information  directly  to  EPA  or  through 
someone  else. 

(c)  We  may  void  any  certificates  or 
approvals  associated  with  a  submission 
of  information  if  we  find  that  you 
intentionally  submitted  false, 
incomplete,  or  misleading  information. 
For  example,  if  we  find  that  you 
intentionally  submitted  incomplete 
information  to  mislead  EPA  when 
requesting  approval  to  use  alternate  test 
procedures,  we  may  void  the  certificates 
for  all  engine  families  certified  based  on 
emission  data  collected  using  the 
alternate  procedures.  This  would  also 
apply  if  you  ignore  data  from 
incomplete  tests  or  from  repeat  tests 
with  higher  emission  results. 

(d)  We  may  require  an  authorized 
representative  of  your  company  to 
approve  and  sign  the  submission,  and  to 
certify  that  all  the  information 
submitted  is  accurate  and  complete. 

This  includes  everyone  who  submits 
information,  including  manufacturers 
and  others. 

(e)  See  40  CFR  1068.10  for  provisions 
related  to  confidential  information.  Note 
however  that  under  40  CFR  2.301, 
emission  data  are  generally  not  eligible 
for  confidential  treatment. 

(f)  Nothing  in  this  part  should  be 
interpreted  to  limit  our  ability  under 
Clean  Air  Act  section  208  (42  U.S.C. 
7542)  to  verify  that  vehicles  conform  to 
the  regulations. 

§  1 066.5  Overview  of  this  part  1 066  and  its 
relationship  to  the  standard-setting  part. 

(a)  This  part  specifies  procedures  that 
can  apply  generally  to  testing  various 
categories  of  vehicles.  See  the  standard¬ 
setting  part  for  directions  in  applying 
specific  provisions  in  this  part  for  a 
particular  type  of  vehicle.  Before  using 
this  part’s  procedures,  read  the 
standard-setting  part  to  answer  at  least 
the  following  questions: 

(1)  What  drive  schedules  must  I  use 
for  testing? 

(2)  Should  I  warm  up  the  test  vehicle 
before  measuring  emissions,  or  do  I 
need  to  measure  cold-start  emissions 
duriiig  a  warm-up  segment  of  the  duty 
cycle? 

(3)  Which  exhaust  constituents  do  I 
need  to  measure?  Measure  all  exhaust 
constituents  that  are  subject  to  emission 
standards,  any  other  exhaust 
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constituents  needed  for  calculating 
emission  rates,  and  any  additional 
exhaust  constituents  as  specified  in  the 
standard-setting  part.  See  40  CFR  1065.5 
regarding  requests  to  omit  measurement 
of  N2O  and  CH4  for  vehicles,  not  subject 
to  N2O  or  CH4  emission  standards. 

(4)  Do  any  unique  specifications 
apply  for  test  fuels? 

(5)  What  maintenance  steps  may  I 
take  before  or  between  tests  on  an 
emission-data  vehicle? 

(6)  Do  any  unique  requirements  apply 
to  stabilizing  emission  levels  on  a  new 
vehicle? 

(7)  Do  any  unique  requirements  apply 
to  test  limits,  such  as  ambient 
temperatures  or  pressures? 

(8)  [Reserved] 

(9)  Are  there  any  emission  standards 
specified  at  particular  operating 
conditions  or  ambient  conditions? 

(10)  Do  any  unique  requirements 
apply  for  durability  testing? 

(b)  The  testing  specifications  in  the 
standard-setting  part  may  differ  from  the 
specifications  in  this  part.  In  cases 
where  it  is  not  possible  to  comply  with 
both  the  standard-setting  part  and  this 
part,  you  must  comply  with  the 
specifications  in  the  standard-setting 
part.  The  standard-setting  part  may  also 
allow  you  to  deviate  from  the 
procedures  of  this  part  for  other  reasons. 

(c)  The  following  table  shows  how 
this  part  divides  testing  specifications 
into  subparts: 


Table  1  of  §1066.5— Description 
OF  Part  1 066  Subparts. 


This  subpart 

Describes  these  specifications 
or.  procedures 

Subpart  A  .... 

Applicability  and  general  provi¬ 
sions. 

Subpart  B  .... 

Equipment  for  testing. 

Subpart  C  .... 

Dynamometer  specifications. 

Subpart  D  .... 

Coastdowns  for  testing. 

Subpart  E  .... 

How  to  prepare  your  vehicle 
and  run  an  emission  test. 

Subpart  F  .... 

How  to  test  hybrid  vehicles. 

Subpart  G  .... 

Test  procedure  calculations. 

Subpart  H  .... 

Cold  temperature  testing. 

Subpart  1  . 

1  Exhaust  emission  test  proce¬ 
dures  for  motor  vehicles. 

Subpart  J . 

Reserved. 

Subpart  K  .... 

Definitions  and  reference  ma¬ 
terial. 

§1066.10  Other  procedures. 

(a)  Your  testing.  The  procedures  in 
this  part  apply  for  all  testing  you  do  to 
show  compliance  with  emission 
standards,  with  certain  exceptions  noted 
in  this  section.  In  some  other  sections  in 
this  part,  we  allow  you  to  use  other 
procedures  (such  as  less  precise  or  less 
accurate  procedures)  if  they  do  not 
affect  your  ability  to  show  that  your 


vehicles  comply  with  the  applicable 
emission  standards.  This  generally 
requires  emission  levels  to  be  far 
enough  below  the  applicable  emission 
standards  so  that  any  errors  caused  by 
greater  imprecision  or  inaccuracy  do  not 
affect  your  ability  to  state 
unconditionally  that  the  engines  meet 
-■all  applicable  emission  standards. 

(b)  Our  testing.  These  procedures 
generally  apply  for  testing  that  we  do  to 
determine  if  your  vehicles  comply  with 
applicable  emission  standards.  We  may 
perform  other  testing  as  allowed  by  the 
Act. 

(c)  Exceptions.  We  may  allow  or 
require  you  to  use  procedures  other  than 
those'specified  in  this  part  as  described 
in  40  CFR  1065.10(c).  All  the  test 
procedures  noted  as  exceptions  to  the 
specified  procedures  are  considered 
geilerically  as  “other  procedures.”  Note 
that  the  terms  “special  procedures”  and 
“alternate  procedures”  have  specific 
meanings;  “special  procedures”  are 
those  allowed  by  40  CFR  1065.10(c)(2) 
and  “alternate  procedures”  are  those 
allowed  by  40  CFR  1065.10(c)(7).  If  we 
require  you  to  request  approval  to  use 
other  procedures  under  this  paragraph 
(c),  you  may  not  use  them  until  we 
approve  your  request. 

§  1 066.1 5  Overview  of  test  procedures. 

This  section  outlines  the  procedures 
to  test  vehicles  that  are  subject  to 
emission  standards. 

(a)  In  the  standard-setting  part,  we  set 
emission  standards  in  g/mile  (or  g/km), 
for  the  following  constituents: 

(1)  Total  oxides  of  nitrogen,  NOx- 

(2)  Hydrocarbons,  HC,  which  may  be 
expressed  in  the  following  ways: 

(i)  Total  hydrocarbons,  THC. 

(ii)  Nonmethane  hydrocarbons, 

NMHC,  which  results  from  subtracting 
methane  (CH4)  from  THC. 

(iii)  Total  hydrocarbon-equivalent, 
THCE,  which  results  from  adjusting 
THC  mathematically  to  be  equivalent  on 
a  carbon-mass  basis. 

(iv)  Nonmethane  hydrocarbon- 
equivalent,  NMHCE,  which  results  from 
adjusting  NMHC  mathematically  to  be 
equivalent  on  a  carbon-mass  basis. 

(v)  Nonmethane  organic  gases, 

NMOG,  which  are  calculated  either 
from  fully  or  partially  speciated 
measurement  of  hydrocarbons  including 
oxygenates,  or  by  adjusting  measured 
NMHC  values  based  on  fuel  oxygenate 
properties. 

(3)  Particulate  mass,  PM. 

(4)  Carbon  monoxide,  CO. 

(5)  Carbon  dioxide,  CO2. 

(6)  Methane,  CH4. 

(7)  Nitrous  oxide,  N2O. 

(8)  Formaldehyde,  CH2O. 

(b)  Note  that  some  vehicles  may  not 
be  subject  to  standards  for  all  the 


emission  constituents  identified  in 
paragraph  (a)  of  this  section.  Note  also 
that  the  standard-setting  part  may 
include  standards  for  pollutants  not 
listed  in  paragraph  (a)  of  this  section. 

(c)  The  provisions  of  this  part  apply 
for  chassis  dynamometer  testing  where 
vehicle  speed  is  controlled  to  follow  a 
prescribed  duty  cycle  while  simulating 
vehicle  driving  through  the 
dynamometer’s  road-load  settings.  We 
generally  set  emission  standards  over 
test  intervals  and/or  drive  schedules,  as 
follows: 

(1)  Vehicle  operation.  Testing 
involves  measuring  emissions  and  miles 
travelled  while  operating  the  vehicle  on 
a  chassis  dynamometer.  Refer  to  the 
definitions  of  “duty  cycle”  and  “test 
interval”  in  §  1066.1001.  Note  that  a 
single  drive  schedule  may  have  multiple 
test  intervals  and  require  weighting  of 
results  from  multiple  test  intervals  to 
calculate  a  composite  distance-based 
emission  value  to  compare  to  the 
standard. 

(2)  Constituent  determination. 
Determine  the  total  mass  of  each 
constituent  over  a  test  interval  by 
selecting  from  the  following  methods: 

(i)  Continuous  sampling.  In 
continuous  sampling,  measure  the 
constituent’s  concentration 
continuously  from  raw  or  dilute 
exhaust.  Multiply  this  concentration  by 
the  continuous  (raw  or  dilute)  flow  rate 
at  the  emission  sampling  location  to 
determine  the  constituent’s  flow  rate. 
Sum  the  constituent’s  flow  rate 
continuously  over  the  test  interval.  This 
sum  is  the  total  mass  of  the  emitted 
constituent. 

(ii)  Batch  sampling.  In  batch 
sampling,  continuously  extract  and 
store  a  sample  of  raw  or  dilute  exhaust 
for  later  measurement.  Extract  a  sample 
proportional  to  the  raw  or  dilute 
exhaust  flow  rate,  as  applicable.  You 
may  extract  and  store  a  proportional 
sample  of  exhaust  in  an  appropriate 
container,  such  as  a  bag,  and  then 
measure  HC,  CO,  and  NOx 
concentrations  in  the  container  after  the 
test  interval.  You  may  deposit  PM  from 
proportionally  extracted  exhaust  onto 
an  appropriate  substrate,  such  as  a  filter. 
In  this  case,  divide  the  PM  by  the 
amount  of  filtered  exhaust  to  calculate 
the  PM  concentration.  Multiply  batch 
sampled  concentrations  by  the  total 
(raw  or  dilute)  flow  from  which  it  was 
extracted  during  the  test  interval.  This 
product  is  the  total  mass  of  the  emitted 
constituent. 

(iii)  Combined  sampling.  You  may  use 
continuous  and  batch  sampling 
simultaneously  during  a  test  interval,  as 
follows: 
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(A)  You  may  use  continuous  sampling 
for  some  constituents  and  batch 
sampling  for  others. 

(B)  You  may  use  continuous  and 
batch  sampling  for  a  single  constituent, 
with  one  being  a  redundant 
measurement,  subject  to  the  provisions 
of  40  CFR  1065.201. 

(d)  Refer  to  the  standard-setting  part 
for  calculations  to  determine  g/mile 
emission  rates. 

(e)  You  must  use  good  engineering 
judgment  for  all  aspects  of  testing  under 
this  part.  While  this  part  highlights 
several  specific  cases  where  good 
engineering  jndgment  is  especially 
relevant,  the  requirement  to  use  good 
engineering  judgment  is  not  limited  to  * 
those  provisions  where  we  specifically 
re-state  this  requirement. 

§  1066.20  Units  of  measure  and  overview 
of  calculations. 

(a)  System  of  units.  The  procedures  in 
this  part  follow  both  conventional 
English  Units  and  the  International 
System  of  Units  (SI),  as  detailed  in  NIST 
Special  Publication  811,  which  we 
incorporate  by  reference  in  §  1066.1010. 
Except  where  specified,  equations  work 
with  any  system  of  units.  Where  the 
equations  depend  on  the  use  of  specific 
units,  these  units  are  identified. 

(b)  Units  conversion.  Use  good 
engineering  judgment  to  convert  units 
between  measurement  systems  as 
needed.  For  example,  if  you  measure 
vehicle  speed  as  kilometers  per  hour 
and  we  specify  a  precision  requiremerR 
in  terms  of  miles  per  hour,  convert  your 
measured  kilometer  per  hour  value  to 
miles  per  hour  before  comparing  it  to 
our  specification.  The  following 
conventions  are  used  throughout  this 
document  and  should  be  used  to 
convert  units  as  applicable: 

(1)  1  hp  =  33,000  ft  lbf/min  =  550 
ft-lbf/s  =  0.7457  kW. 

(2)  1  lbf=  32.174  ft-lbm/s2  =  4.4482 
N. 

(3)  1  inch  =  25.4  mm. 

(4)  1  mile  =  1609.344  m. 

(5)  For  ideal  gases,  1  pmol/mol  =  1 
ppm. 

(6)  For  ideal  gases,  10  mmol/mol  = 

1%. 

(c)  Temperauture.  We  generally 
designate  temperatures  in  units  of 
degrees  Celsius  (°C)  unless  a  calculation 
requires  an  absolute  temperature.  In  that 
case,  we  designate  temperatures  in  units 
of  Kelvin  (K).  For  conversion  purposes 
throughout  this  part,  0  °C  equals  273.15 
K.  Unless  specified  otherwise,  always 
use  absolute  temperature  values  for 

•  multiplying  or  dividing  by  temperature. 

(d)  Absolute  pressure.  Measure 
absolute  pressure  directly  or  calculate  it 
as  the  sum  of  atmospheric  pressure  plus 


a  differential  pressure  that  is  referenced 
to  atmospheric  pressure.  Always  use 
absolute  pressure  values  for  multiplying 
or  dividing  by  pressure. 

(e)  Hounding.  The  rounding 
provisions  of  40  CFR  1065.20  apply  for 
calculations  in  this  part.  This  generally 
specifies  that  you  round  final  values  but 
not  intermediate  values.  Use  good 
engineering  judgment  to  record  the 
appropriate  number  of  significant  digits 
for  all  measurements. 

(f)  Interpretation  of  ranges.  Interpret  a 
range  as  a  tolerance  unless  we  explicitly 
identify  it  as  an  accuracy,  repeatability, 
linearity,  or  noise  specification.  See  40 
CFR  1065.1001  for  the  definition  of 
tolerance.  In  this  part,  we  specify  two 
types  of  ranges: 

(1)  Whenever  we  specify  a  range  by  a 
single  value  and  corresponding  limit 
values  above  and  below  that  value  (such 
as  X  ±Y),  target  the  associated  control 
point  to  that  single  value  (X).  Examples 
of  this  type  of  range  include  “±10%  of 
maximum  pressure”,  or  “(30  ±10)  kPa”. 
In  these  examples,  you  would  target  the 
maximum  pressure  or  30  kPa, 
respectively. 

(2)  Whenever  we  specify  a  range  by 
the  interval  between  two  values,  you 
may  target  any  associated  control  point 
to  any  value  within  that  range.  An 
example  of  this  type  of  range  is  “(40  to 
50)  kPa”. 

(g)  Scaling  of  specifications  with 
respect  to  an  applicable  standard. 
Because  this  part  1066  applies  to  a  wide 
range  of  vehicles  and  emission 
standards,  some  of  the  specifications  in 
this  part  are  scaled  with  respect  to  a 
vehicle’s  applicable  standard  or  weight. 
This  ensures  that  the  specification  will 
be  adequate  to  determine  compliance, 
but  not  overly  burdensome  by  requiring 
unnecessarily  high-precision 
equipment.  Many  of  these  specifications 
are  given  with  respect  to  a  “flow- 
weighted  mean”  that  is  expected  at  the 
standard  or  during  testing.  Flow- 
weighted  mean  is  the  mean  of  a  quantity 
after  it  is  weighted  proportional  to  a 
corresponding  flow  rate.  For  example,  if 
a  gas  concentration  is  measured 
continuously  from  the  raw  exhaust  of  an 
engine,  its  flow-weighted  mean 
concentration  is  the  sum  of  the  products 
of  each  recorded  concentration  times  its 
respective  exhaust  flow  rate,  divided  by 
the  sum  of  the  recorded  flow  rates.  As 
another  example,  the  bag  concentration 
from  a  CVS  system  is  the  same  as  the 
flow-weighted  mean  concentration, 
because  the  CVS  system  itself  flow- 
weights  the  bag  concentration. 

§1066.25  Recordkeeping. 

The  procedures  in  this  part  include 
various  requirements  to  record  data  or 


other  information.  Refer  to  the  standard¬ 
setting  part  and  §  1066.695  regarding 
recordkeeping  requirements.  You  must 
promptly  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 

We  may  review  them  at  any  time. 

Subpart  B — Equipment,  Measurement 
Instruments,  Fuel,  and  Analytical  Gas 
Specifications 

§  1 066. 1 01  Overview. 

(a)  This  subpart  addresses  equipment 
related  to  emission  testing,  as  well  as 
test  fuels  and  analytical  gases.  This 
section  addresses  emission  sampling 
and  analytical  equipment,  test  fuels,  and 
analytical  gases. 

(b)  The  provisions  of  40  CFR  part 
1065  specify  engine-based  procedures 
for  measuring  emissions.  Except  as 
specified  otherwise  in  this  part,  the 
provisions  of  40  CFR  part  1065  apply  for 
testing  required  by  this  part  as  follows: 

(1)  The  provisions  of  40  CFR  part 
1065,  subpart  B,  describe  equipment 
specifications  for  exhaust  dilution  and 
sampling  systems;  these  specifications 
apply  for  testing  under  this  part  as 
described  in  §  1066.110. 

(2)  The  provisions  of  40  CFR  part 
1065,  subpart  C,  describe  specifications 
for  measurement  instrument;  these 
specifications  apply  for  testing  under 
this  part  as  described  in  §  1066.120. 

(3)  The  provisions  of  40  CFR  part 
1065,  subpart  D,  describe  specifications 
for  measurement  instrument 
calibrations  and  verifications;  these 
specifications  apply  for  testing  under 
this  part  as  described  in  §  1066.130. 

(4)  The  provisions  of  40  CFR  part 
1065,  subpart  H,  describe  specifications 
for  fuels,  engine  fluids,  and  analytical 
gases;  these  specifications  apply  for 
testing  under  this  part  as  described  in 
§1066.145. 

(5)  The  provisions  of  40  CFR  part 
1065,  subpart  1,  describe  specifications 
for  testing  with  oxygenated  fuels;  these 
specifications  apply  for  NMOG 
determinations  as  described  in 
§1066.665. 

(c)  The  provisions  of  this  subpart  are 
intended  to  specify  systems  that  can 
very  accurately  and  precisely  measure 
emissions  from  motor  vehicles  such  as 
light-duty  vehicles.  To  the  extent  that 
this  level  of  accuracy  and/or  precision 
is  not  necessary  for  testing  highway 
motorcycles  or  nonroad  vehicles,  we 
may  waive  or  modify  the  specifications 
and  requirements  of  this  part  for  testing 
these  other  vehicles,  consistent  with 
good  engineering  judgment.  For 
example,  it  may  be  appropriate  to  allow 
the  use  of  a  hydrokinetic  dynamometer 
that  is  not  able  to  meet  all  the 
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performance  specifications  described  in 
this  subpart. 

§  1 066.1 05  Ambient  controls  and  vehicle 
cooling  fans. 

(a)  Ambient  conditions.  Dynamometer 
testing  under  this  part  generally  requires 
that  you  maintain  the  test  cell  within  a 
specified  range  of  ambient  temperature 
and  humidity.  Use  good  engineering 
judgment  to  maintain  relatively  uniform 
temperatures  throughout  the  test  cell 
before  testing.  You  are  generally  not 
required  to  maintain  uniform 
temperatures  throughout  the  test  cell 
while  the  vehicle  is  running  due  to  the 
heat  generated  by  the  vehicle.  Measured 
humidity  values  must  accurately 
represent  the  humidity  of  intake  air; 
other  than  the  intake  air,  humidity  does 
not  affect  emissions  so  humidity  need 
not  be  uniform  throughout  the  test  cell. 

(b)  General  requirements  for  cooling 
fans.  Use  good  engineering  judgment  to 
select  and  configure  fans  to  cool  the  test 
vehicle  in  a  way  that  meets  the 
specifications  of  paragraph  (c)  of  this 
section  and  simulates  in-use  operation. 
If  you  demonstrate  that  the  specified  fan 
configuration  is  impractical  for  special 
vehicle  designs,  such  as  vehicles  with 
rear-mounted  engines,  or  it  does  not 
provide  adequate  cooling  to  properly 


represent  in-use  operation,  you  may  ask 
us  to  approve  increasing  the  fan’s 
capacity  or  using  additional  fans. 

(c)  Allowable  cooling  fans  for  vehicles 
at  or  below  14,000  pounds  GVWR. 
Cooling  fan  specifications  for  vehicles  at 
or  below  14,000  pounds  GVWR  depend 
on  the  test  cycle.  Paragraph  (c)(1)  of  this 
section  summarizes  the  cooling  fan 
specifications  for  the  different  test 
cycles:  the  detailed  specifications  are 
described  in  paragraphs  (c)(2)  through 
(5)  of  this  section.  See  §  1066.410  for 
instruction  regarding  how  to  use  the 
fans  during  testing. 

(1)  Cooling  fan  specifications  for 
different  test  cycles  are  summarized  as 
follows; 

(i)  For  FTP  and  LA-92  test  cycles,  the 
allowable  cooling  fan  configurations  are 
described  in  paragraphs  (c)(2)  and  (4)  of 
this  section. 

(ii)  For  the  US06  test  cycle,  the 
allowable  cooling  fan  configurations  are 
described  in  paragraphs  (c)(2)  and  (5)  of 
this  .section.  The  cooling  fan 
configuration  in  paragraph  (c)(4)  of  this 
section  is  also  allowable  with  advance 
approval. 

(iii)  For  SC03  and  AC17  test  cycles, 
the  allowable  cooling  fan  configuration 
is  described  in  paragraph  (c)(3)  of  this 
section. 


(iv)  P’or  the  MF’ET  test  cycle,  the 
allowable  cooling  fan  configurations  are 
described  in  paragraphs  (c)(2)  and  (4)  of 
this  section. 

(2)  You  may  use  a  road-speed 
modulated  fan  system  meeting  the 
specifications  of  this  paragraph  (c)(2)  for 
anything  other  than  SC()3  and  AC17 
testing.  Use  a  road-speed  modulated  fan 
that  achieves  a  linear  speed  of  cooling 
air  at  the  blower  outlet  that  is  within 
±3.0  mph  (±1.3  m/s)  of  the 
corresponding  roll  speed  when  vehicle 
speeds  are  between  5  and  30  mph  (2.2 
to  13.4  m/s),  and  within  ±6.5  mph  (±2.9 
m/s)  of  the  corresponding  roll  speed  at 
higher  vehicle  speeds:  however  you  may 
limit  the  fan’s  maximum  linear  speed  to 
70  mph.  We  recommend  that  the 
cooling  fan  have  a  minimum  opening  of 
0.2  m2  and  a  minimum  width  of  0.8  m. 

(i)  Verify  the  air  flow  velocity  for  fan 
speed  corresponding  to  vehicle  speeds 
of  20  and  40  mph  using  an  instrument 
that  has  an  accuracy  of  ±2%  of  the 
measured  air  flow  speed. 

(ii)  For  fans  with  rectangular  outlets, 
divide  the  fan  outlet  into  the  as  shown 
in  Figure  1  of  this  section.  As  denoted 
by  the  in  the  figure,  measure  flow 
from  the  center  of  each  section:  however 
do  not  measure  the  flow  from  the  center 
section. 


Figure  1  of  §1066. 105 — Rectangular  fan  outlet  grid. 
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(iii)  For  fans  with  circular  outlets, 
divide  the  fan  outlet  into  8  equal 
sections  as  showm  in  Figure  2  of  this 


section.  As  denoted  by  the  “+”  in  the 
figure,  measure  flow  on  the  radial 


centerline  of  each  section  (at  22.5°)  at  a 
radius  of  two-thirds  of  the  total  radius. 
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Figure  2  of  §1066. 105 — Circular  fan  outlet  grid. 


(iv)  Verify  that  the  fan  air  flow 
velocity  vector  perpendicular  to  the 
axial  flow  velocity  vector  is  less  than 
15%  of  the  mean  velocity  measured  at 
fan  speeds  corresponding  to  vehicle 
speeds  of  20  and  40  mph. 

(v)  Verify  that  the  uniformity  of  the 
fan  axial  flow  tolerance  is  within  ±4.0 
mph  at  fan  speeds  corresponding  to  20 
mph  and  within  ±8.0  mph  at  fan  speeds 
corresponding  to  40  mph.  For  example, 
at  20  mph,  flow  at  all  axial  locations 
denoted  by  the  “+”  across  the  discharge 
nozzle  must  be  between  16  and  24  mph. 
Measure  the  fan  axial  air  flow  velocity 
60  cm  from  the  nozzle  outlet  at  each 
point  of  the  discharge  area  grid. 

(3)  For  SC03  and  AC17  testing,  use  a 
road-speed  modulated  fan  with  a 
minimum  air  flow  nozzle  discharge  area 
that  is  equal  to  or  exceeds  the  vehicle’s 
frontal  inlet  area.  We  recommend  using 
a  fan  with  a  discharge  area  of  1.7  m^. 

(i)  Air  flow  volumes  must  be 
proportional  to  vehicle  speed.  When 
meeting  the  minimum  discharge  area 
requirements,  the  flow  volume  would 
vary  from  0  m^/s  at  0  mph  to 
approximately  450  m^/s  at  60  mph.  If 
this  fan  is  also  the  only  source  of  test 
cell  air  circulation  or  if  fan  operational 
mechanics  make  the  0  mph  air  flow 
requirement  impractical,  air  flow  of  2 
mph  or  less  at  0  mph  vehicle  speed  is 
allowed. 

(ii)  Verify  that  the  fan  air  flow 
velocity  vector  perpendicular  to  the 
axial  flow  velocity  vector  is  less  than 
10%  of  the  mean  velocity  measured  at 
fan  speeds  corresponding  to  vehicle 
speeds  between  20  and  40  mph. 

(iii)  Verify  that  the  uniformity  of  fan 
axial  flow  tolerance  is  20%  of  the  fan 
speed  corresponding  to  vehicle  speeds 
of  20  and  40  mph.  For  example,  at  20 
mph,  flow  at  all  axial  locations  across 
the  discharge  nozzle  must  be  between 
16  and  24  mph.  Measure  the  fan  axial 
air  flow  velocity  60  cm  from  the  nozzle 


outlet  at  each  point  of  the  discharge  area 
grid. 

(iv)  The  instrument  used  to  verify  the 
air  velocity  must  have  an  accuracy  of 
±2%  of  the  measured  air  flow  speed. 

(v)  In  addition  to  the  road-speed 
modulated  fan,  we  may  approve  the  use 
of  one  or  more  fixed-speed  fans  to 
provide  proper  cooling  to  represent  in- 
use  operation,  but  only  up  to  a  total  of 
2.50  m^/s  for  all  additional  fans. 

(4)  You  may  use  a  fixed-speed  fan 
with  a  maximum  capacity  up  to  2.50 
m^/s  for  FTP,  LA-92,  and  HFET  testing. 

(5)  You  may  use  a  fixed-speed  fan 
with  a  maximum  capacity  up  to  7.10 
m^/s  for  US06  testing. 

(d)  Allowable  cooling  fans  for  vehicles 
above  14,000  pounds  GVWR.  For  all 
testing,  use  a  road-speed  modulated  fan 
system  that  achieves  a  linear  speed  of 
cooling  air  at  the  blower  outlet  that  is 
within  ±3.0  mph  (±1.3  m/s)  of  the 
corresponding  roll  speed  when  vehicle 
speeds  are  between  5  and  30  mph  (2.2 
to  13.4  m/s),  and  within  ±10  mph  (±4.5 
m/s)  of  the  corresponding  roll  speed  at 
higher  vehicle  speeds.  For  vehicles 
above  19,500  pounds  GVWR,  we 
recommend  that  the  cooling  fan  have  a 
minimum  opening  of  2.75  m^,  a 
minimum  flow  rate  of  60  m^/s  at  50 
mph,  and  a  minimum  speed  profile 
across  the  duct,  in  the  free  stream  flow, 
that  is  ±15%  of  the  target  flow  rate. 

§  1 066.1 1 0  Equipment  specifications  for 
emission  sampiing  systems. 

(a)  This  section  specifies  equipment 
related  to  emission  testing,  other  than 
measurement  instruments.  This 
equipment  includes  two  broad 
categories — dynamometers  (described 
further  in  subpart  C  of  this  part)  and 
emission-sampling  hardware.  Other 
related  sections  in  this  subpart  identify 
measurement  instruments  (§1066.120), 
describe  how  to  evaluate  the 
performance  of  these  instruments 


(§§  1066.130  and  1066.137),  describe 
how  to  calibrate  a  CVS  (§  1066.140), 
specify  engine  fluids  and  analytical 
gases  (§  1066.145),  and  specify 
requirements  for  analyzer  interference 
and  quench  verification  (§  1066.150).  • 

(b)  The  following  equipment 
specifications  apply  for  testing  under 
this  part: 

(1)  Tailpipe  connections.  Connect  a 
vehicle’s  exhaust  system  to  any  dilution 
stage  as  follows: 

(i)  Minimize  laboratory  exhaust 
tubing  lengths.  You  may  use  a  total 
length  of  laboratory  tubing  up  to  4  m, 
without  needing  to  heat  or  insulate  the 
tubing.  However,  you  may  use  a  total 
length  of  laboratory  tubing  up  to  10  m 
if  you  insulate  and/or  heat  the  tubing  to 
minimize  the  temperature  difference 
between  the  exhaust  gas  and  the  tubing 
wall  over  the  course  of  the  emission 
te.st.  The  laboratory  exhaust  tubing  starts 
at  the  end  of  the  vehicle’s  tailpipe.  The 
laboratory  exhaust  tubing  ends  at  the 
first  sample  point  or  the  point  of  first 
dilution.  You  may  use  flexible 
laboratory  exhaust  tubing  at  any 
location  in  the  laboratory  exhaust 
system,  although  we  recommend  that 
you  limit  the  amount  of  flexible  tubing 
to  the  extent  practicable.  For  multiple- 
tailpipe  configurations  where  the 
tailpipes  combine  into  a  single  flow 
path  for  emission  sampling,  the  start  of 
the  laboratory  exhaust  tubing  may  be 
taken  at  the  last  joint  where  the  exhaust 
flow  first  becomes  a  single,  combined 
flow. 

(ii)  You  may  insulate  or  heat  any 
laboratory  exhaust  tubing. 

(iii)  Use  laboratory  exhaust  tubing 
materials  that  are  smooth-walled  and 
not  chemically  reactive  with  exhaust 
constituents.  (For  purposes  of  this 
paragraph  (b)(1),  nominally  smooth 
spiral-style  and  accordion-style  flexible 
tubing  are  considered  to  be  smooth- 
walled.)  For  measurements  involving 
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PM,  tubing  materials  must  also  be 
electrically  conductive.  Stainless  steel  is 
an  acceptable  material  for  any 
measurements.  You  may  use  short 
sections  of  nonconductive  flexible 
tubing  to  connect  a  PM  sampling  system 
to  the  vehicle’s  tailpipe:  use  good 
engineering  judgment  to  limit  the 
amount  of  nonconductive  surface  area 
exposed  to  the  vehicle’s  exhaust. 

(iv)  We  recommend  that  you  use 
laboratory  exhaust  tubing  that  has  either 
a  wall  thickness  of  less  than  2  mm  or 

is  air  gap-insulated  to  minimize 
temperature  differences  between  the 
wall  and  the  exhaust. 

(v)  You  must  seal  your  system  to  the 
extent  necessary  to  ensure  that  any 
remaining  leaks  do  not  affect  your 
ability  to  demonstrate  compliance  with 
the  applicable  standards.  We 
recommend  that  you  seal  all  known 
leaks. 

(vi)  Electrically  ground  the  entire 
exhaust  system,  with  the  exception  of 
nonconductive  flexible  tubing,  as 
allowed  under  paragraph  (b)(l)(iii)  of 
this  section. 

(vii)  For  vehicles  with  multiple 
tailpipes,  route  the  exhaust  into  a  single 
flow.  To  ensure  mixing  of  the  multiple 
exhaust  streams  before  emission 
sampling,  you  may  configure  the 
exhaust  system  with  turbulence 
generators,  such  as  orifice  plates  or  fins, 
to  achieve  good  mixing.  We  recommend 
a  minimum  Reynolds  number,  fle#,  of 
4000  for  the  combined  exhaust  stream, 
where  /?e#  is  based  on  the  inside 
diameter  of  the  combined  flow  at'the 
first  sampling  point.  Re#  is  defined  in 
40  CFR  1065.640. 

(2)  Provisions  from  40  CFR  part  1065. 
Use  equipment  specifications  in  40  CFR 
1065.140  through  40  CFR  1065.190, 
except  as  follows: 

(i)  For  PM  background  measurement, 
the  following  provisions  apply  instead 
of  the  analogous  provisions  in  40  CFR 
1065.140(b): 

(A)  You  need  not  measure  PM 
background  for  every  test.  You  may 
apply  PM  background  correction  using 
a  moving-average  background  value  as 
long  as  your  background  PM  sample 


media  (e.g.,  filters)  were  all  made  by  the 
same  manufacturer  from  the  same 
material.  Use  good  engineering 
judgment  to  determine  how  many 
background  samples  make  up  the 
moving  average  and  how  frequently  to 
update  tho.se  values.  For  example,  you  . 
migbit  take  one  background  sample  per 
week  and  average  that  sample  into 
previous  background  values, 
maintaining  five  observations  for  each 
calculated  average  value.  Background 
sampling  time  should  be  representative 
of  the  test  interval  duration  to  which  the 
background  correction  is  applied. 

(B)  You  may  sample  background  PM 
from  the  dilution  tunnel  at  any  time 
before  or  after  an  emission  test  using  the 
same  sample  train  used  during  the 
emission  test.  For  this  background 
sampling,  tbe  dilution  tunnel  blower 
must  be  turned  on,  the  vehicle  must  be 
disconnected  from  the  exhaust  transfer 
tube,  and  the  exhaust  transfer  tube  must 
be  capped. 

(C)  The  duration  of  your  background 
sample  does  not  need  to  be  the  same  as 
the  test  cycle  in  which  you  are  applying 
the  background  correction,  provided  it 
is  not  inconsistent  with  the  use  of  good 
engineering  judgment. 

(D)  Your  background  correction  may 
not  exceed  5  pg  or  5%  of  the  net  PM 
mass  expected  at  the  standard, 
whichever  allowance  is  greater. 

(ii)  The  provisions  of  40  CFR 
1065.140(d)(2)(iv)  do  not  apply. 

(iii)  For  PM  samples,  configure 
dilution  systems  using  the  following 
limits: 

(A)  Control  the  dilution  air 
temperature  as  described  in  40  CFR 
1065.140(e)(1),  except  that  the 
temperature  may  set  to  (15  to  52)  °C. 

Use  good  engineering  judgment  to 
control  PM  sample  temperature  as 
required  under  40  CFR  1065.140(e)(4). 

(B)  Apply  the  provisions  of  this 
paragraph  (b)(2)(iii)(B)  in.stead  of  40 
CFR  1065.140(e)(2).  Add  dilution  air  to 
the  raw  exhaust  such  that  the  overall 
dilution  factor  of  diluted  exhaust  to  raw 
exhaust,  as  determined  in  Eq.  1066.620- 
2  or  1066.620-3,  is  within  the  range  of 
(7:1  to  20;1).  Compliance  with  this 


dilution  factor  range  may  be  determined 
for  an  individual  test  interval  or  as  a 
time-weighted  average  over  the  entire 
duty  cycle  as  determined  in  Eq. 
1066.620—4.  The  maximum  dilution 
factor  limit  of  20:1  does  not  apply  for 
plug-in  hybrid  electric  vehicles  (PHEVs) 
and  hybrid  electric  vehicles  (HEVs), 
since  the  dilution  factor  is  infinite  when 
the  engine  is  off;  however  we  strongly 
recommend  that  you  stay  under  the 
maximum  dilution  factor  limit  when  the 
engine  is  running.  For  partial-flow 
sampling  systems,  determine  dilution 
factor  using  Eq.  1066.620-3.  When 
determining  dilution  factor  for  PM 
samples  utilizing  secondary  dilution  air, 
multiply  the  dilution  factor  by  the 
dilution  ratio  of  secondary  dilution  air 
to  primary  diluted  exhaust. 

(iv)  In  addition  to  the  allowances  in 
40  CFR»1065. 140(c)(6)  you  may  also 
heat  the  dilution  air  as  described  in 
paragraph  (b)(2)(iii)(A)  of  this  section  to 
prevent  or  limit  aqueous  condensation. 

(v)  If  you  choose  to  dilute  the  exhamst 
by  using  a  remote  mix  tee,  which  dilutes 
the  exhaust  at  the  tailpipe,  you  may  use 
the  following  provisions  consistent  with 
good  engineering  judgment,  provided 
they  do  not  affect  your  ability  to 
demonstrate  compliance  with  the 
standard: 

(A)  You  may  use  accordion-style  or 
smooth-walled  flexible  tubing  in  the 
dilution  tunnel  upstream  of  flow  or 
gaseous  emission  measurement 
locations. 

(B)  You  may  use  smooth-walled 
electrically  conductive  flexible  tubing  in 
the  dilution  tunnel  up.stream  of  where 
PM  emission  measurements  are  made. 

(C)  Materials  for  inside  surfaces  are 
limited  to  300  series  stainless  steel  and 
polymer-based  materials. 

(D)  Use  good  engineering  judgment  to 
ensure  that  the  materials  you  choo.se  do 
not  cause  or  contribute  to  significant 
loss  of  PM  from  your  sample. 

(vi)  Paragraph  (b)(l)(vi)  of  this  section 
applies  instead  of  40  CTR  1065.145(b). 

(c)  The  following  table  summarizes 
the  requirements  of  paragraph  (b)(2)  of 
this  .section: 


Table  1  of  §  1066.110— Summary  of  Equipment  Specifications  From  40  CFR  Part  1065,  Subpart  B,  That 

Apply  for  Chassis  Testing 


40  CFR  part  1065  references 

Applicability  for  chassis  testing  under  this  part 

40  CFR  1065.140  . 

Use  all  except; 

40  CFR  1065.140(b)  applies  as  described  in  this  section. 

Use  40  CFR  1065.140(c)(6),  with  the  additional  allowance  described  in  this  section. 
Do  not  use  40  CFR  1065.140(d)(2)(iv). 

Use  40  CFR  1065.140(e)(1)  as  described  in  this'section. 

Do  not  use  40  CFR  1065.140(e)(2). 

40  CFR  1065.145  . 

Use  all  except  40  CFR  1065.145(b). 

40  CFR  1065.150  through  1065.190  .  . 

Use  all. 
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§  1 066.1 20  Measurement  instruments. 

The  measurement  instrument 
requirements  in  40  CFR  part  1065, 
subpart  C,  apply  with  the  following 
exceptions; 

(a)  The  provisions  of  §  1066.122  apply 
instead  of  40  CFR  1065.202. 

(b)  The  provisions  of  40  CFR  1065.210 
and  1065.295  do  not  apply. 

§1066.122  Data  updating,  recording,  and 
control  for  measurement  instruments. 

This  section  specifies  criteria  that 
your  test  system  must  meet  for  updating 
and  recording  data.  It  also  specifies 
criteria  for  controlling  the  systems 
related  to  driver  demand,  the 
dynamometer,  sampling  equipment,  and 
measurement  instruments. 


(aKl)  This  paragraph  (a)(1)  applies 
where  we  specify  a  minimum  command 
and  control  frequency  that  is  greater 
than  the  minimum  recording  frequency, 
such  as  for  sample  flow  rates  from  a 
CVS  that  does  not  have  a  heat 
exchanger.  For  these  measurements,  the 
rate  at  which  you  read  and  interpret  the 
signal  must  be  at  least  as  frequent  as  the 
minimum  command  and  control 
frequency.  Values  may  be  recorded  at 
the  same  frequency.  They  may  also  be 
recorded  as  means  of  the  values, 
provided  the  frequency  of  the  mean 
values  meets  the  minimum  recording 
frequency.  All  values  read  must  be 
either  recorded  or  used  to  calculate  the 
mean  values.  For  example,  if  your 
system  reads  and  controls  the  sample 


flow  rate  at  10  Hz,  you  may  record  these 
values  at  10  Hz,  record  them  at  5  Hz  by 
averaging  pairs  of  consecutive  points 
together,  or  record  them  at  1  Hz  by 
averaging  five  consecutive  points 
together. 

(2)  For  all  other  measured  values 
covered  by  this  section,  you  may  record 
the  values  instantaneously  or  as  mean 
values,  consistent  with  good 
engineering  judgment. 

(3)  You  may  not  use  rolling  averages 
of  measured  values  where  a  given 
measured  value  is  included  in  more 
than  one  recorded  mean  value. 

(b)  Use  data  acquisition  and  control 
systems  that  can  command,  control,  and 
record  at  the  following  minimum 
frequencies: 


Table  1  of  §1066.122— Data  Recording  and  Control  Minimum  Frequencies 


Applicable  section 

• 

Measured  values 

Minimum 
command 
and  control 
frequency 

Minimum  recording  frequency® 

§1066.310  . 

Vehicle  speed  . 

10  Hz. 

§1066.320 

§1066.430  . : . 

Continuous  concentrations  of  raw  or  dilute  analyzers  . 

i 

1  Hz. 

§1066.430  . 

Power  analyzer  . 

1  Hz. 

§1066.501 

§1066.430  . 

Bag  concentrations  of  raw  or  dilute  analyzers  . 

1  mean  value  per  test  interval. 

1  Hz. 

40  CFR  1065.545  . 

Diluted  exhaust  flow  rate  from  a  CVS  with  a  heat  ex- 

§1066.430 

changer  upstream  of  the  flow  measurement. 

40  CFR  1065.545  . 

Diluted  exhaust  flow  rate  from  a  CVS  without  a  heat  ex- 

N/A  . 

1  Hz  means. 

§1066.430 

40  CFR  1065.545  . 

changer  upstream  of  the  flow  measurement. 

Dilution  air  flow  if  actively  controlled  (for  example,  a  partial- 

5  Hz . 

1  Hz  means. 

§1066.430 

40  CFR  1065.545  . 

flow  PM  sampling  system). 

Sample  flow  from  a  CVS  that  has  a  heat  exchanger  . 

1  Hz . .' 

1  Hz. 

§1066.430 

40  CFR  1065.545  . 

Sample  flow  from  a  CVS  that  does  not  have  a  heat  ex- 

5  Hz  . . . 

1  Hz  means. 

§1066.430 

changer. 

§1066.425  . 

Ambient  temperature  . 

1  Hz. 

§1066.425  . 

Ambient  humidity  . 

1  Hz. 

§1066.425  . 

Heated  sample  system  temperatures,  including  PM  filter 
face. 

1  Hz. 

a  1  Hz  means  are  data  reported  from  the  instrument  at  a  higher  frequency,  but  recorded  as  a  series  of  mean  values  at  a  rate  of  1  Hz. 
‘’For  power  analyzers’  sampling  frequency,  follow  SAE  J1711  (incorporated  by  reference  in  §1066.1010). 


§1066.130  Measurement  instrument 
calibrations  and  verifications. 

The  measurement  instrument 
calibration  and  verification 
requirements  in  40  CFR  part  1065, 
subpart  D,  apply  with  the  following 
exceptions: 

(a)  The  calibration  and  verification 
provisions  of  40  CFR  1065.303  do  not 
apply  for  engine  speed,  torque,  fuel  rate, 
or  intake  air  flow.  Section  1066.133 
specifies  additional  calibration  and 
verification  provisions  that  apply 
specifically  for  chassis  testing. 

(b)  The  linearity  verification 
provisions  of  40  CFR  1065.307  do  not 


apply  for  engine  speed,  torque,  fuel  rate, 
or  intake  air  flow.  Section  1066.137 
specifies  additional  linearity' 
verification  provisions  that  apply 
specifically  for  chassis  testing. 

(c)  The  provisions  of  §  1066.220  apply 
instead  40  CFR  1065.310. 

(d)  The  provisions  of  40  CFR 
1065.320,  1065.325,  and  1065.395  do 
not  apply. 

(e)  It  you  are  measuring  flow 
volumetrically  (rather  than  by  molar), 
the  provisions  of  §  1066.140  apply 
instead  of  40  CFR  1065.340. 

(f)  The  provisions  of  §  1066.150  apply 
instead  40  CFR  1065.350(c), 


1065.355(c),  1065.370(c),  and 
1065.375(c). 

(g)  Table  1  of  this  section  summarizes 
the  required  and  recommended 
calibrations  and  verifications  that  are 
unique  to  testing  under  this  part  and 
indicates  when  these  have  to  be 
performed.  Perform  other  required  or 
recommended  calibration  and_ 
verifications  as  described  in  40  CFR 
1065.303,  with  the  exceptions  noted  in 
this  section.  Table  1  follows: 
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Table  1  of  §1066.  130-Summary  of  Required  Calibration  and  Verifications 


Type  of  calibration  or  verification 


Minimum  frequency® 


40  CFR  1065.303:  Flow  rates  . 

40  CFR  1065.307:  Linearity 
verification. 


40  CFR  1065.310:  Torque . 

40  CFR  1065.320:  Fuel  flow . 

40  CFR  1065.325:  Intake  flow . 

40  CFR  1065.340:  CVS  calibration 
40  CFR  1065.345:  Vacuum  leak  .... 


40  CFR  1065.350(c).  1065.355(c), 
1065.370(c),  and  1065.375(c). 


This  calibration  does  not  apply  for  testing  under  this  part;  see  §  1066.133  for  alternative  provisions. 

The  linearity  calibrations  from  40  CFR  part  1 065  do  not  apply  under  this  part  for  engine  speed,  torque,  fuel 
rate,  or  intake  air  flow;  the  linearity  verification  described  in  §1066.137  applies  for  the  following  meas¬ 
urements: 

Dynamometer  Speed:  See  §1066.220. 

Dynamometer  Torque:  See  §1066.220. 

This  calibration  does  not  apply  for  testing  under  this  part;  see  §  1066.220. 

This  calibration  does  not  apply  for  testing  under  this  part. 

This  calibration  does  not  apply  for  testing  under  this  part. 

This  calibration  does  not  apply  for  CVS  flow  meters  calibrated  volumetrically  as  described  in  §  1066.140. 

Required  upon  initial  installation  of  the  sampling  system;  recommended  within  35  days  before  the  start  of 
an  emissions  test  and  after  maintenance  such  as  pre-filter  changes. 

These  provisions  do  not  apply  for  testing  under  this  part;  see  §  1066.150. 


40  CFR  1065.395;  Inertial  PM  bal¬ 
ance  and  weighing. 


These  verifications  do  not  apply  for  testing  under  this  part. 


®  Perform  calibrations  and  verifications  more  frequently  if  needed  to  conform  to  the  measurement  system  manufacturer’s  instructions  and  good 
engineering  judgment. 


§1066.137  Linearity  verification. 

This  section  describes  requirements 
for  linearity  verification  that  are  unique 
to  testing  under  this  part.  (Note:  see  the 
definition  of  “linearity”  in  40  CFR 
1065.1001,  where  we  explain  that 
linearity  means  the  degree  to  which 
measured  values  agree  with  respective 
reference  values  and  that  the  term 
“linearity”  is  not  used  to  refer  to  the 
shape  of  a  measurement  instrument’s 
unprocessed  response  curve.)  Perform 
other  required  or  recommended 
calibration  and  verifications  as 
described  in  40  CFR  1065.307,  with  the 
exceptions  noted  in  this  section. 

(a)  For  testing  under  this  subpart, 
linearity  verification  under  40  CFR  part 
1065  is  not  required  for  speed,  torque, 
fuel  flow  rate,  or  intake  air  flow. 

(b)  For  gas  analyzer  linearity,  use  one 
of  the  following  options: 

(1)  Use  instrument  manufacturer 
recommendations  and  good  engineering 
judgment  to  select  at  least  ten  reference 
values,  yrefi,  that  cover  the  range  of 
values  that  you  expect  during  testing  (to 
prevent  extrapolation  beyond  the 
verified  range  during  emission  testing). 
We  recommend  selecting  zero  as  one  of 
your  reference  values.  For  each  range 
calibrated,  if  the  deviation  from  a  least- 
squares  best-fit  straight  line  is  2%  or 
less  of  the  value  at  each  data  point, 
concentration  values  may  be  calculated 
by  use  of  a  single  calibration  factor  for 
that  range.  If  the  deviation  exceeds  2% 
at  any  point,  use  the  best-fit  nonlinear 
equation  that  represents  the  data  to 
within  2%  of  each  test  point  to 
determine  concentration.  If  you  use  a 
gas  divider  to  blend  calibration  gases, 
verify  that  the  calibration  curve 
produced  names  a  calibration  gas  within 
2%  of  its  certified  concentration. 


Perform  this  verification  between  15 
and  50%  of  the  full  scale  analyzer  range. 

(2)  Use  the  linearity  requirements  of 
40  CFR  1065.307,  except  for  CO2 
measurements  used  for  determining  fuel 
economy  and  GHG  emissions  for  motor 
vehicles  at  or  below  14,000  pounds 
GVWR.  If  you  choose  this  linearity 
option,  you  must  drift  check  and  drift 
correct  your  emission  data  according  to 
40  CFR  1065.672. 

(c)  Perform  linearity  verifications  for 
the  following  temperature 
measurements  instead  of  those  specified 
at  40  CFR  1065.307(e)(7): 

(1)  Test  cell  ambient  air. 

(2)  Dilution  air  for  PM  sampling, 
including  CVS,4louble-dilution,  and 
partial-flow  systems. 

(3)  PM  sample. 

(4)  Chiller  sample,  for  gaseous 
sampling  systems  that  use  thermal 
chillers  to  dry  samples  and  that  use 
chiller  temperature  to  calculate 
dewpoint  at  the  chiller  outlet.  For 
testing,  if  you  choose  to  use  the  high 
alarm  temperature  setpoint  for  the 
chiller  temperature  as  a  constant  value 
in  determining  the  amount  of  water 
removed  from  the  emission  sample,  you 
may  verify  the  accuracy  of  the  high 
alarm  temperature  setpoint  using  good 
engineering  judgment  without  following 
the  linearity  verification  for  chiller 
temperature.  We  recommend  that  you 
input  a  simulated  reference  temperature 
signal  below  the  alarm  setpoint, 
increase  this  signal  until  the  high  alarm 
trips,  and  verify  that  the  alarm  setpoint 
value  is  no  less  than  2  °C  below  the 
reference  value  at  the  trip  point. 

(5)  CVS  inlet  temperature. 

(d)  Perform  linearity  verifications  for 
the  following  pressure  measurements 
instead  of  those  specified  at  40  CFR 
1065.307(e)(8): 


(1)  Exhaust  back  pressure. 

(2)  Barometric  pressure. 

(3)  CVS  inlet  gage  pressure  or  absolute 
pressure  transducer. 

(4)  Sample  dryer,  for  gaseous 
sampling  systems  that  use  either 
osmotic-membrane  or  thermal  chillers 
to  dry  samples.  For  your  testing,  if  you 
choose  to  use  a  low  alarm  pressure 
setpoint  for  the  sample  dryer  pressure  as 
a  constant  value  in  determining  the 
amount  of  water  removed  from  the 
emission  sample,  you  may  verify  the 
accuracy  of  the  low  alarm  pressure 
setpoint  using  good  engineering 
judgment  without  following  the 
linearity  verification  for  sample  dryer 
pressure.  We  recommend  that  you  input 
a  reference  pressure  signal  above  the 
alarm  setpoint,  decrease  this  signal  until 
the  low  alarm  trips,  and  verify  that  the 
alarm  setpoint  value  is  no  more  than  4 
kPa  above  the  reference  value  at  the  trip 
point. 

(e)  When  following  procedures  or 
practices  that  we  incorporate  by 
reference  in  §  1066.1010,  you  must  meet 
the  linearity  requirements  given  by  the 
procedure  or  practice  for  any  analytical 
instruments  not  covered  under  40  CFR 
1065.307,  such  as  GC-FID  or  HPLC. 

§  1066.140  Diluted  exhaust  flow 
calibration. 

(a)  Overview.  This  section  describes 
how  to  calibrate  flow  meters  for  diluted 
exhaust  constant-volume  sampling 
(CVS)  systems.  You  may  follow  the 
molar  flow  calibration  procedures  in  40 
CFR  1065.340  instead  of  the  procedures 
in  this  section. 

(b)  Scope  and  frequency.  Perform  this 
calibration  while  the  flow  meter  is 
installed  in  its  permanent  position, 
except  as  allowed  in  paragraph  (c)  of 
this  section.  Perform  this  calibration 
after  you  change  any  part  of  the  flow 
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configuration  upstream  or  downstream 
of  the  flow  meter  that  may  affect  the 
flow-meter  calibration.  Perform  this 
calibration  upon  initial  CVS  installation 
and  whenever  corrective  action  does  not 
resolve  a  failure  to  meet  the  diluted 
exhaust  flow  verification  (i.e.,  propane 
check)  in  40  CFR  1065.341. 

(c)  Ex-situ  CFV  and  SSV  calibration. 
You  may  remove  a  CFV  or  SSV  from  its 
permanent  position  for  calibration  as 
long  as  the  flow  meter  meets  the 
requirements  in  40  CFR  1065.340(c). 

(d)  Reference  flow  meter.  Calibrate 
each  CVS  flow  meter  using  a  reference 
flow  meter  such  as  a  subsonic  venturi 
flow  meter,  a  long-radius  ASME/NIST 
flow  nozzle,  a  smooth  approach  orifice, 
a  laminar  flow  element,  a  set  of  critical 
flow  venturis,  or  an  ultrasonic  flow 
meter.  Use  a  reference  flow  meter  that 
reports  quantities  that  are  NIST- 
traceable  within  ±1%  uncertainty.  Use 
this  reference  flow  meter’s  response  to 
flow  as  the  reference  value  for  CVS 
flow-meter  calibration. 

(e)  Configuration.  Calibrate  the  system 
with  any  upstream  screens  or  other 
restrictions  that  will  be  used  during 
testing  and  that  could  affect  the  flow 
ahead  of  the  reference  flow  meter.  You 
may  not  use  any  upstream  screen  or 
other  restriction  that  could  affect  the 
flow  ahead  of  the  reference  flow  meter, 
unless  the  flow  meter  has  been 
calibrated  with  such  a  restriction. 

(f)  PDF  calibration.  Calibrate  each 
positive-displacement  pump  (POP)  to 
determine  a  flow-versus-PDP  speed 
equation  that  accounts  for  flow  leakage 
across  sealing  surfaces  in  the  POP  as  a 
function  of  POP  inlet  pressure. 
Determine  unique  equation  coefficients 
for  each  speed  at  which  you  operate  the 
PDP.  Calibrate  a  PDP  flow  meter  as 
follows: 

(1)  Connect  the  system  as  shown  in 
Figure  1  of  this  section. 

(2)  Leaks  between  the  calibration  flow 
meter  and  the  PDP  must  be  less  than 
0.3%  of  the  total  flow  at  the  lowest 
calibrated  flow  point;  for  example,  at 
the  highest  restriction  and  lowest  PDP- 
speed  point. 

(3)  While  the  PDP  operates,  maintain 
a  constant  temperature  at  the  PDP  inlet 
within  ±2%  of  the  mean  absolute  inlet 
temperature,  Ti„. 

(4)  Set  the  PDP  speed  to  the  first 
speed  point  at  which  you  intend  to 
calibrate. 

(5)  Set  the  variable  restrictor  to  its 
wide-open  position. 

(6)  Operate  the  PDP  for  at  least  3  min 
to  stabilize  the  system.  Continue 
operating  the  PDP  and  record  the  mean 
values  of  at  least  30  seconds  of  sampled 
data  of  each  of  the  following  quantities: 


(i)  The  mean  flow  rate  of  the  reference 
flow  meter,  Qref.  This  may  include 
several  measurements  of  different 
quantities,  such  as  reference  meter 
pressures  aod  temperatures,  for 
calculating  Qrcf- 

(ii)  The  mean  temperature  at  the  PDP 
inlet.  Tin. 

(iii)  The  mean  ^tatic  absolute  pressure 
at  the  PDP  inlet,  pi„. 

(iv)  The  mean  static  absolute  pressure 
at  the  PDP  outlet,  p„ut. 

(v)  The  mean  PDP  speed,  /nPDP- 

(7)  Incrementally  close  the  restrictor 
valve  to  decrease  the  absolute  pressure 
at  the  inlet  to  the  PDP,  pin. 

(8)  Repeat  the  steps  in  paragraphs 
(e)(6)  and  (7)  of  this  section  to  record 
data  at  a  minimum  of  six  restrictor 
positions  ranging  from  the  wide-open 
restrictor  position  to  the  minimum 
expected  pressure  at  the  PDP  inlet. 

(9)  Calibrate  the  PDP  by  using  the 
collected  data  and  the  equations  in 
§  1066.650(a). 

(10)  Repeat  the  steps  in  paragraphs 
(e)(6)  through  (9)  of  this  section  for  each 
speed  at  which  you  operate  the  PDP. 

(11)  Use  the  equations  in 

§  1066.652(a)  to  determine  the  PDP  flow 
equation  for  emission  testing. 

(12)  Verify  the  calibration  by 
performing  a  CVS  verification  (i.e., 
propane  check)  as  described  in  40  CFR 
1065.341. 

(13)  Ensure  that  the  lowest  inlet 
pressure  tested  during  calibration  is  at 
least  as  low  as  the  lowest  PDP  inlet 
pressure  that  will  occur  during  emission 
testing.  You  may  not  use  the  PDP  below 
the  lowest  inlet  pressure  tested  during 
calibration. 

(g)  SSV  calibration.  Calibrate  each 
sub-sonic  venturi  (SSV)  to  determine  its 
discharge  coefficiept,  Cj,  for  the 
expected  range  of  inlet  pressures  as 
follows: 

(1)  Configure  your  calibration  system 
as  shown  in  Figure  1  of  this  section. 

(2)  Verify  that  any  leaks  between  the 
calibration  flow  meter  and  the  SSV  are 
less  than  0.3%  of  the  total  flow  at  the 
highest  restriction. 

(3)  Start  the  blower  downstream  of  the 
SSV. 

(4)  While  the  SSV  operates,  maintain 
a  constant  temperature  at  the  SSV  inlet 
within  ±2%  of  the  mean  absolute  inlet 
temperature,  Tjn. 

(5)  Set  the  variable  restrictor  or 
variable-speed  blower  to  a  flow  rate 
greater  than  the  greatest  flow  rate 
expected  during  testing.  You  may  not 
extrapolate  flow  rates  beyond  calibrated 
values,  so  we  recommend  that  you  make 
sure  the  Reynolds  number.  Re**,  at  the 
SSV  throat  at  the  greatest  calibrated 
flow  rate  is  greater  than  the  maximum 
Re**  expected  during  testing. 


(6)  Operate  the  SSV  for  at  least  3  min 
to  stabilize  the  system.  Continue 
operating  the  SSV  and  record  the  mean 
of  at  lea.st  30  seconds  of  sampled  data 
of  each  of  the  following  quantities: 

(i)  The  mo^  flow  rate  of  the  reference 
flow  meter,  Qref-  This  may  include 
several  measurements  of  (Afferent 
quantities  for  calculating  Qref.  such  as 
reference  meter  pressures  and 
temperatures. 

(ii)  The  mean  temperature  at  the 
venturi  inlet.  Tin- 

(iii)  The  mean  stafic  absolute  pressure 
at  the  venturi  inlet.  Pin. 

(iv)  Mean  static  differential  pressure 
between  the  static  pressure  at  the 
venturi  inlet  and  the  .static  pressure  at 
the  venturi  throat,  AP^sv 

(7)  Incrementally  close  the  restrictor 
valve  or  decrease  the  blower  speed  to 
decrease  the  flow  rate. 

(8)  Repeat  the  steps  in  paragraphs 

(g) (6)  and  (7)  of  this  section  to  record 
data  at  a  minimum  of  ten  flow  rates. 

(9)  Determine  an  equation  to  quantify 
Cci  as  a  function  of  Re**  by  using  the 
collected  data  and  the  equations  in 

§  1066.650(b).  Section  1066.650  also 
includes  statistical  criteria  for  validating 
the  Cd  versus  Re**  eouation. 

(10)  Verify  the  calibration  by 
performing  a  CVS  verification  (i.e., 
propane  check)  as  described  in  40  CFR 
1065.341  using  the  Cd  versus  Re** 
equation. 

(11)  Use  the  SSV  only  between  the 
minimum  and  maximum  calibrated  flow 
rates.  If  you  want  to  use  the  SSV  at  a 
higher  or  lower  flow  rate,  you  must 
recalibrate  the  SSV. 

(12)  Use  the  equations  in 

§  1066.652(b)  to  determine  SSV  flow 
during  a  test. 

(h)  CFV  calibration.  The  calibration 
procedure  described  in  this  paragraph 

(h)  establishes  the  value  of  the 
calibration  coefficient  at  measured 
values  of  pressure,  temperature  and  air 
flow. 

Calibrate  a  critical-flow  venturi  (CFV) 
to  verify  its  calibration  coefficient,  K^,  at 
the  lowest  expected  static  differential 
pressure  between  the  CFV  inlet  and 
outlet.  Calibrate  a  CFV  flow  meter  as 
follows: 

(1)  Configure  your  calibration  system 
as  shown  in  Figure  1  of  this  section. 

(2)  Verify  that  any  leaks  between  the 
calibration  flow  meter  and  the  CFV  are 
less  than  0.3%  of  the  total  flow  at  the 
highest  restriction. 

(3)  Start  the  blower  downstream  of  the 
CFV. 

(4)  While  the  CFV  operates,  maintain 
a  constant  temperature  at  the  CFV  inlet 
within  ±2%  of  the  mean  absolute  inlet 
temperature,  Tjn. 

(5)  Set  the  variable  restrictor  to  its 
wide-open  position.  Instead  of  a 
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variable  restrictor,  you  may  alternately 
vary  the  pressure  downstream  of  the 
CFV  by  varying  blower  speed  or  by 
introducing  a  controlled  leak.  Note  that 
some  blowers  have  limitations  on 
nonloaded  conditions. 

(6)  Operate  the  CFV  for  at  least  3  min 
to  stabilize  the  system.  Continue 
operating  the  CFV  and  record  the  mean 
values  of  at  least  30  seconds  of  sampled 
data  of  each  of  the  following  quantities: 

(i)  The  mean  flow  rate  of  the  reference 
flow  meter,  Qrcf.  This  may  include 
several  measurements  of  different 
quantities,  such  as  reference  meter 
pressures  aod  temperatures,  for 
calculating  Qrcf. 

(ii)  The  mean  temperature  at  the 
venturi  inlet,  T,n-. 

(iii)  The  mean  stahc  absolute  pressure 
at  the  venturi  inlet,  pi„. 


(iv)  The  mean  static  differential 
pressure  between  the  CFV  inlet  and  the 
CFV  outlet,  ApcFv. 

(7)  Incrementally  close  the  restrictor 
valve  or  decrease  the  downstream 
pressure  to  decrease  the  differential 
pressure  across  the  CFV,  Apc-pv- 

(8)  Repeat  the  steps  in  paragraphs 
(0(6)  and  (7)  of  this  section  to  record 
mean  data  at  a  minimum  of  ten 
restrictor  positions,  such  that  you  test 
the  fullest  practical  range  of  ApcFv 
expected  during  testing.  We  do  not 
require  that  you  remove  calibration 
components  or  CVS  components  to 
calibrate  at  the  lowest  possible 
restriction. 

(9)  Determine  Kv  and  tbe  lowest 
allowable  pressure  ratio,  r,  according  to 
§1066.650. 

(10)  Use  Ky  to  determine  CFV  flow 
during  an  emission  test.  Do  not  use  the 


CFV  below  the  lowest  allowed  r,  as 
determined  in  §  1066.650. 

(11)  Verify  the  calibration  by 
performing  a  CVS  verification  (i.e., 
propane  check)  as  described  in  40  CFR 
1065.341. 

(12)  If  your  CVS  is  configured  to 
operate  multiple  CFVs  in  parallel, 
calibrate  your  CVS  using  one  of  the 
following  methods: 

(i)  Calibrate  every  combination  of 
CFVs  according  to  this  section  and 

§  1066.650(c).  Refer  to  §  1065.652(c)  for 
in.structions  on  calculating  flow  rates  for 
this  option. 

(ii)  Calibrate  each  CFV  according  to 
this  section  and  §  1066.650.  Refer  to 

§  1066.652  for  instructions  on 
calculating  flow  rates  for  this  option. 

(i)  Ultrasonic  flow  meter  calibration. 
[Reserved] 

BILLING  CODE  P 
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Figure  1  of  1066.140 — CVS  calibration  configurations. 


§1066.145  Test  fuel,  engine  fluids, 
analytical  gases,  and  other  calibration 
standards. 

(a)  Test  fuel.  Use  test  fuel  as  specified 
in  the  standard-setting  part,  or  as 
specified  in  40  CFR  part  1065,  subpart 
H,  if  it  is  not  specified  in  the  standard¬ 
setting  part. 

(b)  Lubricating  oil.  Use  lubricating  oil 
as  specified  in  40  CFR  1065.740.  For 


two-stroke  engines  that  involve  a 
specified  mixture  of  fuel  and  lubricating 
oil,  mix  the  lubricating  oil  with  the  fuel 
according  to  the  manufacturer’s 
specifications. 

(c)  Coolant.  For  liquid-cooled  engines, 
use  coolant  as  specified  in  40  CFR 
1065.745. 


(d)  Analytical  gases.  Use  analytical 
gases  that  meet  the  requirements  of  40 
CFR  1065.750. 

(e)  Mass  standards.  Use  mass 
standards  that  meet  the  requirements  of 
40  CFR  1065.790. 
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§  1 066.1 50  Analyzer  interference  and 
quench  verification  limit. 

Analyzers  must  meet  the  interference 
and  quench  verification  limits  in  the 
following  table  on  the  lowest  instrument 
range  that  will  be  used  during  emission 
testing,  instead  of  those  specified  in  40 
CFR  part  1065,  subpart  D: 


Table  1  of  §  1066.150-Analyzer  In¬ 
terference  AND  Quench 
Verification  Limits 


Verification 

Limit 

40  CFR 

±2%  of  full  scale. 

1065.350. 

40  CFR 

±2%  of  full  scale. 

1065.355. 

40  CFR 

±2%  of  full  scale. 

1065.370. 

40  CFR 

±2%  of  the  flow-weighted 

1065.375. 

mean  concentration  of 
N2O  expected  at  the 
standard. 

Subpart  C — Dynamometer 
Specifications 

§  1066.201  Dynamometer  overview. 

This  subpart  addresses  chassis 
dynamometers  and  related  equipment. 

§1066.210  Dynamometers. 

(a)  General  requirements.  A  chassis 
dynamometer  typically  uses  electrically 
generated  load  forces  combined  with  its 
rotational  inertia  to  recreate  the 


Where: 

FR  =  total  road-load  force  to  be  applied  at  the 
surface  of  the  roll.  The  total  force  is  the 
sum  of  the  individual  tractive  forces 
applied  at  each  roll  surface. 

j  =  a  counter  to  indicate  a  point  in  time  over 
the  driving  schedule.  For  a  dynamometer 
operating  at  10-Hz  intervals  over  a  600- 
second  driving  schedule,  the  maximum 
value  of  i  should  be  6,000. 

A  =  a  vehicle-specific  constant  value 

representing  the  vehicle’s  frictional  load 
in  Ibf  or  newtons.  See  subpart  D  of  this 
part. 

B  =  a  vehicle-specific  coefficient  representing 
load  from  drag  and  rolling  resistance, 
which  are  a  function  of  vehicle  speed,  in 
Ibf/mph  or  N-s/m.  See  subpart  D  of  this 
part. 

V  =  linear  speed  at  the  roll  surfaces  as 

measured  by  the  dynamometer,  in  mph 
or  m/s.  Let  Vj.i  =  0  for  i  =  0. 

C  =  a  vehicle-specific  coefficient  representing 
aerodynamic  effects,  which  are  a 
function  of  vehicle  speed  squared,  in  Ibf/ 


mechanical  inertia  and  frictional  forces 
that  a  vehicle  exerts  on  road  surfaces 
(known  as  “road  load”).  Load  forces  are 
calculated  using  vehicle-specific 
coefficients  and  response 
characteristics.  The  load  forces  are 
applied  to  the  vehicle  tires  hy  rolls 
connected  to  motor/absorbers.  The 
dynamometer  uses  a  load  cell  to 
measure  the  forces  the  dynamometer 
rolls  apply  to  the  vehicle’s  tires. 

(b)  Accuracy  and  precision.  The 
dynamometer’s  output  values  for  road 
load  must  be  NIST-traceable.  We  may 
determine  traceability  to  a  specific 
international  standards  organization  to 
be  sufficient  to  demonstrate  NIST- 
traceability.  The  force-measurement 
system  must  be  capable  of  indicating 
force  readings  as  follows: 

(1)  For  dynamometer  testing  of 
vehicles  at  or  below  20,000  pounds 
GVWR,  the  dynamometer  force- 
measurement  system  must  be  capable  of 
indicating  force  readings  during  a  test  to 
a  resolution  of  ±0.05%  of  the  maximum 
load-cell  force  simulated  by  the 
dynamometer  or  ±9.8  N  (±2.2  Ihf), 
whichever  is  greater. 

(2)  For  dynamometers  testing  of 
vehicles  above  20,000  pounds  GVWR 
the  force-measurement  system  must  be 
capable  of  indicating  force  readings 
during  a  test  to  a  resolution  of  ±0.05% 
of  the  maximum  load-cell  force 
simulated  by  the  dynamometer  or  ±39.2 
N  (±8.8  Ibf),  whichever  is  greater. 

t  —t 

'i  *i-l 

Eq.  1066.210-1 

mph2  or  N  s^/m^.  See  subpart  D  of  this 
part. 

M  =  mass  of  the  vehicle  in  Ibm  or  kg.  For 
vehicles  at  or  below  14,000  pounds 
GVWR,  determine  the  vehicle’s  mass 
based  on  equivalent  test  weight  (ETW)  as 
specified  in  §  1066.810  and  set 
dynamometer  inertia  simulation  as 
specified  in  §  1066.410(h).  For  vehicles 
above  14,000  pounds  GVWR,  determine 
the  vehicle’s  mass  based  on  the  test 
weight,  taking  into  account  the  effect  of 
rotating  axles,  as  specified  in 
§  1066.310(b)(7)  and  dividing  the  weight 
by  the  acceleration  due  to  gravity  as 
specified  in  40  CFR  1065.630,  consistent 
with  good  engineering  judgment. 
t  =  elapsed  time  in  the  driving  schedule  as 
measured  by  the  dynamometer,  in 
seconds.  Let  fj-i  =0  for  j  =  0. 

(4)  We  recommend  that  a 
dynamometer  capable  of  testing  vehicles 
at  or  below  20,000  pounds  GVWR  be 
designed  to  apply  an  actual  road-load 
force  within  ±1%  or  ±9.8  N  (+2.2  Ibf)  of 


(c)  Test  cycles.  The  dynamometer 
must  be  capable  of  fully  simulating 
vehicle  performance  over  applicable  test 
cycles  for  the  vehicles  being  tested  as 
referenced  in  the  corresponding 
standard-setting  part,  including 
operation  at  the  combination  of  inertial 
and  road-load  forces  corresponding  to 
maximum  road  load  conditions  and 
maximum  simulated  inertia  at  the 
highest  acceleration  rate  experienced 
during  testing. 

(d)  Component  requirements.  The 
following  specifications  apply: 

(1)  The  nominal  roll  diameter  must  be 
120  cm  or  greater.  The  dynamometer 
must  have  an  independent  drive  roll  for 
each  drive  axle  as  tested  under 

§  1066.410(g),  except  that  two  drive 
axles  may  share  a  single  drive  roll.  Use 
good  engineering  judgment  to  ensure 
that  the  dynamometer  roll  diameter  is 
large  enough  to  provide  sufficient  tire- 
roll  contact  area  to  avoid  tire 
overheating  and  power  losses  from  tire- 
roll  slippage. 

(2)  Measure  and  record  force  and 
speed  at  10  Hz  or  faster.  You  may 
convert  measured  values  to  1-Hz,  2-Hz, 
or  5-Hz  values  before  your  calculations, 
using  good  engineering  judgment. 

(3)  The  load  applied  by  the 
dynamometer  simulates  forces  acting  on 
the  vehicle  during  normal  driving 
according  to  the  following  equation: 


the  reference  value,  whichever  is 
greater.  Dynamometers  that  do  not  fully 
meet  this  specification  may  he  used 
consistent  with  good  engineering 
judgment.  For  example,  slightly  higher 
errors  may  be  permissible  during  highly 
transient  operation  for  vehicles  above 
8,500  pounds  GVWR. 

(e)  Dynamometer  manufacturer 
instructions.  This  part  specifies  that  you 
follow  the  dynamometer  manufacturer’s 
recommended  procedures  for  things 
such  as  calibrations  and  general 
operation.Tf  you  perform  testing  with  a 
dynamometer  that  you  manufactured'or 
if  you  otherwise  do  not  have  these 
recommended  procedures,  use  good 
engineering  judgment  to  establish  the 
additional  procedures  and 
specifications  we  specify  in  this  part, 
unless  we  specify  otherwise.  Keep 
records  to  describe  these  recommended 
procedures  and  how  they  are  consistent 
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with  good  engineering  judgment, 
including  any  quantified  error 
estimates. 


§  1 066.21 5  Summary  of  verification  and 
calibration  procedures  for  chassis 
dynamometers. 

(a)  Overview.  This  section  describes 
the  overall  process  for  verifying  and 
calibrating  the  performance  of  chassis 
dynamometers. 


(b)  Scope  and  frequency.  The 
following  table  summarizes  the  required 
and  recommended  calibrations  and 
verifications  described  in  this  subpart 
and  indicates  when  they  must  occur: 


Table  1  of  §1066.215 — Summary  of  Required  Dynamometer  Calibrations  and  Verifications 


Type 


of  calibration  or  verification 


Minimum  frequency 


a 


§1066.220;  Linearity  verification  . 

§1066.225:  Roll  runout  and  diameter 

verification. 

§1066.230;  Time  verification  . 

§1066.235;  Speed  measurement  verification  .... 

§1066.240:  Torque  (load)  transducer 

verification. 

§1066.245:  Response  time  verification . 

§1066.250:  Base  inertia  verification . 

§  1 066.255:  Parasitic  loss  verification  . 

§1066.260;  Parasitic  friction  compensation 
evaluation. 

§1066.265:  Acceleration  and  deceleration 
verification. 

§1066.270:  Unloaded  coastdown  verification  .... 

§1066.280  Dynamometer  readiness  verification 


Speed:  Upon  initial  installation,  within  370  days  before  testing,  and  after  major  maintenance. 
Torque  (load);  Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation,  within  370  days  before  testing,  and  after  major  maintenance. 

Upon  initial  installation,  within  7  days  of  testing,  and  after  major  maintenance. 

Upon  initial  installation,  within  370  days  before  testing,  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation,  after  major  maintenance,  and  upon  failure  of  a  verification  in 
§1066.270  or  §1066.280. 

Upon  initial  installation,  after  major  maintenance,  and  upon  failure  of  a  verification  in 
§1066.270  or  §1066.280. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation,  within  7  days  of  testing,  and  after  major  maintenance. 

Upon  initial  installation,  within  1  day  before  testing,  and  after  major  maintenance. 


®  Perform  calibrations  and  verifications  more  frequently,  according  to  measurement  system  manufacturer  instructions  and  good  engineering 
judgment. 


(c)  Automated  dynamometer 
verifications  and  calibrations.  In  some 
cases,  dynamometers  are  designed  with 
internal  diagnostic  and  control  features 
to  accomplish  the  verifications  and 
calibrations  specified  in  this  subpart. 
You  may  use  these  automated  functions 
instead  of  following  the  procedures  we 
specify  in  this  subpart  to  demonstrate 
compliance  with  applicable 
requirements,  consistent  with  good 
engineering  judgment. 

(d)  Sequence  of  verifications  and 
calibrations.  Upon  initial  installation 
and  after  major  maintenance,  perform 
the  verifications  and  calibrations  in  the 
same  sequence  as  noted  in  Table  1  of 
this  section,  except  that  you  may 
perform  speed  linearity  verification  after 
the  verifications  in  §§  1066.225  and 
1066.230.  At  other  times,  you  may  need 
to  perform  specific  verifications  or 
calibrations  in  a  certain  sequence,  as 

-  noted  in  this  subpart.  If  you  perform 
major  maintenance  on  a  specific 
component,  you  are  required  to  perform 
verifications  and  calibrations  only  on 
components  or  parameters  that  are 
affdcted  by  the  maintenance. 

(e)  Corrections.  Unless  the  regulation 
directs  otherwise,  if  the  dynamometer 
fails  to  meet  any  specified  calibration  or 
verification,  make  any  necessary 
adjustments  or  repairs  such  that  the 
dynamometer  meets  the  specification 
before  running  a  test.  Repairs  required 
to  meet  specifications  are  generally 


considered  major  maintenance  under 
this  part. 

§  1 066.220  Linearity  verification  for 
chassis  dynamometer  systems. 

(a)  Scope  and  frequency.  Perform 
linearity  verification  for  dynamometer 
speed  and  torque  at  least  as  frequently 
as  indicated  in  Table  1  of  §  1066.215. 

The  intent  of  linearity  verification  is  to 
determine  that  the  system  responds 
accurately  and  proportionally  over  the 
measurement  range  of  interest.  Linearity 
verification  generally  consists  of 
introducing  a  series  of  at  least  10 
reference  values  to  a  measurement 
system.  The  measurement  system 
quantifies  each  reference  value.  The 
measured  values  are  then  collectively 
compared  to  the  reference  values  by 
using  a  least-squares  linear  regression 
and  the  linearity  criteria  specified  in 
Table  1  of  this  section. 

(b)  Performance  requirements.  If  a 
measurement  system  does  not  meet  the 
applicable  linearity  criteria  in  Table  1  of 
this  section,  correct  the  deficiency  by  re¬ 
calibrating,  servicing,  or  replacing 
components  as  needed.  Repeat  the 
linearity  verification  after  correcting  the 
deficiency  to  ensure  that  the 
measurement  system  meets  the  linearity 
criteria.  Before  you  may  use  a 
measurement  system  that  does  not  meet 
linearity  criteria,  you  must  demonstrate 
to  us  that  the  deficiency  does  not 
adversely  ciffect  your  ability  to 


demonstrate  compliance  with  the 
applicable  standards. 

(c)  Procedure.  Use  the  following 
linearity  verification  protocol,  or  use 
good  engineering  judgment  to  develop  a 
different  protocol  that  satisfies  the 
intent  of  this  section,  as  described  in 
paragraph  (a)  of  this  section: 

(1)  In  this  paragraph  (c),  the  letter  “y” 
denotes  a  generic  measured  quantity, 
the  superscript  over-bar  denotes  an 
arithmetic  mean  (such  as  y),  and  the 
subscript  “ref”  denotes  the  known  or 
reference  quantity  being  measured. 

(2)  Operate  the  dynamometer  system 
at  the  specified  operating  conditions. 
This  may  include  any  specified 
adjustment  or  periodic  calibration  of  the 
dynamometer  system. 

(3)  Set  dynamometer  speed  and 
torque  to  zero. 

•  (4)  Verify  the  dynamometer  speed  or 
torque  signal  based  on  the  dynamometer 
manufacturer’s  recommendations. 

(5)  After  verification,  check  for  zero 
speed  and  torque.  Use  good  engineering 
judgment  to  determine  whether  or  not  to 
rezero  or  re-verify  speed  and  torque 
before  continuing. 

(6)  For  both  speed  and  torque,  use  the 
dynamometer  manufacturer’s 
recommendations  and  good  engineering 
judgment  to  select  reference  values,  yren, 
that  cover  a  range  of  values  that  you 
expect  would  prevent  extrapolation 
beyond  these  values  during  emission 
testing.  We  recommend  selecting  zero 
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speed  and  zero  torque  as  reference 
values  for  the  linearity  verification. 

(7)  Use  the  dynamometer 
manufacturer’s  recommendations  and 
good  engineering  judgment  to  select  the 
order  in  which  you  will  introduce  the 
series  of  reference  values.  For  example, 
you  may  select  the  reference  values 
randomly  to  avoid  correlation  with 
previous  measurements  and  to  avoid  the 
influence  of  hysteresis:  you  may  select 
reference  values  in  ascending  or 
descending  order  to  avoid  long  settling 
times  of  reference  signals:  or  you  may 
select  values  to  ascend  and  then 
descend  to  incorporate  the  effects  of  any 


instrument  hysteresis  into  the  linearity 
verification. 

(8)  Set  the  dynamometer  to  operate  at 
a  reference  condition. 

(9)  Allow  time  for  the  dynamometer 
to  stabilize  while  it  measures  the 
reference  values. 

(10)  At  a  recording  frequency  of  at 
least  1  Hz,  measure  speed  and  torque 
values  for  30  seconds  and  record  the 
arithmetic  mean  of  the  recorded  values, 
Yi.  Refer  to  40  CFR  1065.602  for  an 
example  of  calculating  an  arithmetic 
mean. 

(11)  Repeat  the  steps  in  paragraphs 
(c)(8)  though  (10)  of  this  section  until 


you  measure  speeds  and  torques  at  each 
of  the  reference  settings. 

(12)  Use  the  arithmetic  means,  yi,  and 
reference  values,  yren,  to  calculate  least- 
squares  linear  regression  parameters  and 
statistical  values  to  compare  to  the 
minimum  performance  criteria  specified 
in  Table  1  of  this  section.  Use  the 
calculations  described  in  40  CFR 
1065.602.  Using  good  engineering 
judgment,  you  may  weight  the  results  of 
individual  data  pairs  (i.e.,  (yren,  y),  in  the 
linear  regression  calculations.  Table  1 
follows: 


Table  1  of  §  1066.220— Dynamometer  Measurement  Systems  That  Require  Linearity  Verifications 


Measurement  system 

Quantity 

Linearity  criteria 

lyinin(ai-1)+aol 

a,  j 

SEE 

r2 

Speed  . 

V 

T 

<0.05%  . 

0.98-1.02 

0.99-1.01 

<2%  . 

>0.990 

>0.990 

Torque  (load)  . 

<1%  -nnax  . 

I  <1%  .rrnax  . 

1 

(d)  Reference  signals.  Generate 
reference  values  for  the  linearity- 
verification  protocol  in  paragraph  (c)  of 
this  section  as  described  for  speed  and 
torque  in  40  CFR  1065.307(d). 

§  1066.225  Roll  runout  and  diameter 
verification  procedure. 

(a)  Oveniew.  This  section  describes 
the  verification  procedure  for  roll 
runout  and  roll  diameter.  Roll  runout  is 
a  measure  of  the  variation  in  roll  radius 
around  the  circumference  of  the  roll. 

(b)  Scope  and  frequency.  Perform 
these  verifications  upon  initial 
installation  and  after  major  maintenance 
that  could  affect  roll  surface  finish  or 
dimensions  (such  as  resurfacing  or 
polishing). 

(c)  Ron  runout  procedure.  Verify  roll 
runout  based  on  the  following 
procedure,  or  an  equivalent  procedure 
based  on  good  engineering  judgment: 

(1)  Perform  this  verification  with 
laboratory  and  dynamometer 
temperatures  stable  and  at  equilibrium. 
Release  the  roll  brake  and  shut  off 
power  to  the  dynamometer.  Remove  any 
dirt,  rubber,  rust,  and  debris  from  the 
roll  surface.  Mark  measurement 
locations  on  the  roll  surface  using  a 
nominally  permanent  marker.  Mark  the 
roll  at  a  minimum  of  four  equally 
spaced  locations  across  the  roll  width: 
we  recommend  taking  measurements 
every  150  mm  across  the  roll.  Secure  the 
marker  to  the  deck  plate  adjacent  to  the 
roll  surface  and  slowly  rotate  the  roll  to 
mark  a  clear  line  around  the  roll 
circumference.  Repeat  this  process  for 
all  measurement  locations. 

(2)  Measure  roll  runout  using  an 
indicator  with  a  probe  that  allows  for 


measuring  the  position  of  the  roll 
surface  relative  to  the  roll  centerline  as 
it  turns  through  a  complete  revolution. 
The  indicator  must  have  some  means  of 
being  securely  mounted  adjacent  to  the 
roll.  The  indicator  must  have  sufficient 
range  to  measure  roll  runout  at  all 
points,  with  a  minimum  accuracy  of 
±0.025  mm.  Calibrate  the  indicator 
according  to  the  instrument 
manufacturer’s  instructions. 

(3)  Position  the  indicator  adjacent  to 
the  roll  surface  at  the  desired 
measurement  location.  Position  the 
shaft  of  the  indicator  perpendicular  to 
the  roll  such  that  the  point  of  the 
indicator  is  slightly  touching  the  surface 
of  the  roll  and  can  move  freely  through 
a  full  rotation  of  the  roll.  Zero  the 
indicator  according  to  the  instrument 
manufacturer’s  instructions.  Avoid 
distortion  of  the  runout  measurement 
from  the  weight  of  a  person  standing  on 
or  near  the  mounted  dial  indicator. 

(4)  Slowly  turn  the  roll  through  a 
complete  rotation  and  record  the 
maximum  and  minimum  values  from 
the  indicator.  Calculate  runout  as  the 
difference  between  these  maximum  and 
minimum  values. 

(5)  Repeat  the  steps  in  paragraphs 
(c)(3)  and  (4)  of  this  section  for  all 
measurement  locations. 

(6)  The  roll  runout  must  be  less  than 
0.254  mm  (0.0100  inches)  at  all 
measurement  locations. 

(d)  Diameter  procedure.  Verify  roll 
diameter  based  on  the  following' 
procedure,  or  an  equivalent  procedure 
based  on  good  engineering  judgment: 

(1)  Prepare  the  laboratory  and  the 
dynamometer  as  specified  in  paragraph 
(c)(1)  of  this  section. 


(2)  Measure  roll  diameter  using  a  Pi 
Tape®.  Orient  the  Pi  Tape®  to  the 
nlarker  line  at  the  desired  measurement 
location  with  the  Pi  Tape®  hook  pointed 
outward.  Temporarily  secure  the  Pi 
Tape®  to  the  roll  near  the  hook  end  with 
adhesive  tape.  Slowly  turn  the  roll, 
wrapping  the  Pi  Tape®  around  the  roll 
surface.  Ensure  that  the  Pi  Tape®  is  flat 
and  adjacent  to  the  marker  line  around 
the  full  circumference  of  the  roll.  Attach 
a  2.26-kg  weight  to  the  hook  of  the  Pi 
Tape®  and  position  the  roll  so  that  the 
weight  dangles  freely.  Remove  the 
adhesive  tape  without  disturbing  the 
orientation  or  alignment  of  the  Pi 
Tape®. 

(3)  Overlap  the  gage  member  and  the 
vernier  scale  ends  of  the  Pi  Tape®  to 
read  the  diameter  measurement  to  the 
nearest  0.01  mm.  Follow  the 
manufacturer’s  recommendation  to 
correct  the  measurement  to  20  °C,  if 
applicable. 

(4)  Repeat  the  steps  in  paragraphs 
(d)(2)  and  (3)  of  this  section  for  all 
measurement  locations. 

(5)  The  measured  roll  diameter  must 
be  within  ±0.254  mm  of  the  specified 
nominal  value  at  all  measurement 
locations.  You  may  revise  the  nominal 
value  to  meet  this  specification,  as  long 
as  you  use  the  corrected  nominal  value 
for  all  calculations  in  this  subpart. 

§  1 066.230  Time  verification  procedure. 

(a)  Overview.  This  section  describes 
how  to  verify  the  accuracy  of  the 
dynamometer’s  timing  device. 

(b)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation  and 
after  major  maintenance. 
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(c)  Procedure.  Perform  this 
verification  using  one  of  the  following 
procedures: 

(1)  Wl/X^  method.  You  may  use  the 
time  and  frequency  signal  broadcast  by 
NIST  from  radio  station  VVWV  as  the 
time  standard  if  the  trigger  for  the 
dynamometer  timing  circuit  has  a 
frequency  decoder  circuit,  as  follows: 

(1)  Contact  station  WWV  by  telephone 
by  dialing  (303)  499-7111  and  listen  for 
the  time  announcement.  Verify  that  the 
trigger  started  the  dynamometer  timer. 
Use  good  engineering  judgment  to 
minimize  error  in  receiving  the  time  and 
frequency  signal. 

(ii)  After  at  least  1000  seconds,  re-dial 
station  WWV  and  listen  for  the  time 
announcement.  Verify  that  the  trigger 
stopped  the  dynamometer  timer. 

(iii)  Compare  the  measured  elapsed 
time,  yact,  to  the  corresponding  time 
standard,  yret.  to  determine  the  time 
error,  yem>r,  using  the  following 
equation: 

-100% 

error 

3^ref 

Eq.  1066.230-1 

(2)  Ramping  method.  You  may  use  an 
operator-defined  ramp  function  to  serve 
as  the  time  standard  as  follows: 

(i)  Set  up  a  signal  generator  to  output 
a  marker  voltage  at  the  peak  of  each 
ramp  to  trigger  the  dynamometer  timing 
circuit.  Output  the  designated  marker 
voltage  to  start  the  verification  period. 

(ii)  After  at  least  1000  seconds,  output 
the  designated  marker  voltage  to  end  the 
verification  period. 

(iii)  Compare  the  measured  elapsed 
time  between  marker  signals,  yact,  to  the 
corresponding  time  standard,  yref,  to 
determine  the  time  error,  yerror,  using  Eq. 
1066.230-1. 

(3)  Dynamometer  coastdown  method. 
You  may  use  a  signal  generator  to 
output  a  known  speed  ramp  signal  to 
the  dynamometer  controller  to  serve  as 
the  time  standard  as  follows: 

(i)  Generate  upper  and  lower  speed 
values  to  trigger  the  start  and  stop 
functions  of  the  coastdown  timer 
circuit.  Use  the  signal  generator  to  start 
the  verification  period. 

(ii)  After  at  least  1000  seconds,  use 
the  signal  generator  to  end  the 
verification  period. 

(iii)  Compare  the  measured  elapsed 
time  between  trigger  signals,  yaci,  to  the 
corresponding  time  standard,  yref,  to 
determine  the  time  error,  yerror.  using  Eq. 
1066.230-1. 

(d)  Performance  evaluation.  The  time 
error  determined  in  paragraph  (c)  of  this 
section  may  not  exceed  ±0.001%. 


§  1066.235  Speed  verification  procedure. 

(a)  Overview.  This  section  describes 
how  to  verify  the  accuracy  of  the 
dynamometer  speed  determination. 
VVhen  performing  this  verification,  you 
must  also  verify  the  dynamometer  speed 
at  any  devices  used  to  display  or  record 
vehicle  speed  (for  example  a  driver’s 
aid)  is  representative  of  the  speed  input 
from  the  dynamometer  speed 
determination. 

(b)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation, 
within  370  days  before  testing,  and  after 
major  maintenance. 

(c)  Procedure.  Use  one  of  the 
following  procedures  to  verify  the 
accuracy  and  resolution  of  the 
dynamometer  speed  simulation: 

(1)  Pulse  method.  Connect  a  universal 
frequency  counter  to  the  output  of  the 
dynamometer’s  speed-sensing  device  in 
parallel  with  the  signal  to  the 
dynamometer  controller.  The  universal 
frequency  counter  must  be  calibrated 
according  to  the  counter  manufacturer’s 
instructions  and  be  capable  of 
measuring  with  enough  accuracy  to 
perform  the  procedure  as  specified  in 
this  paragraph  (c)(1).  Make  sure  the 
instrumentation  does  not  affect  the 
signal  to  the  dynamometer  control 
circuits.  Determine  the  speed  error  as 
follows: 

(i)  Set  the  dynamometer  to  speed- 
control  mode.  Set  the  dynamometer 
speed  to  a  value  of  approximately  4.5 
m/s  (10  mph);  record  the  output  of  the 
frequency  counter  after  10  seconds. 
Determine  the  roll  speed,  Vact,  using  the 
following  equation: 

_  f '  ^roll  ‘  ^ 

n 

Eq.  1066.235-1 

Where: 

/=  frequency  of  the  dynamometer  speed 
sensing  device,  accurate  to  at  least  four 
significant  figures. 

droll  =  nominal  roll  diameter,  accurate  to  the 
nearest  1.0  mm,  consistent  with 
§  1066.225(d). 

n  =  the  number  of  pulses  per  revolution  from 
the  dynamometer  roll  speed  sensor. 

Example: 

f=  2.9231  Hz  =  2.9231  s"' 
droll  =  904.40  mm  =  0.90440  m 
n  =  1  pulse/rev 


2.9231- 0.90440  •;r 


Vact  =  8.3053  m/s 

(ii)  Repeat  the  steps  in  paragraph 
(c)(l)(i)  of  this  section  for  the  maximum 
speed  expected  during  testing  and  at 
least  two  additional  evenly  spaced 


speed  points  between  the  starting  speed 
and  the  maximum  speed  point. 

(iii)  Compare  the  calculated  roll 
speed,  Vact,  to  each  corresponding  speed 
set  point,  Vrei,  to  determine  values  for 
speed  error  at  each  set  point,  Vcrror,  using 
the  following  equation: 

l-’error  =  Ract  -  Wef 

Eq.  1066.235-2 

Example: 

Vact  =  8.3053  m/s 
Vref  =  8.3000  m/s 

Verror  =  8.3053  -  8.3000  =  0.0053  m/s 

(2)  Frequency  method.  Install  a  piece 
of  tape  in  the  shape  of  an  arrowhead  on 
the  surface  of  the  dynamometer  roll  near 
the  outer  edge.  Put  a  reference  mark  on 
the  deck  plate  in  line  with  the  tape. 
Install  a  stroboscope  or  photo 
tachometer  on  the  deck  plate  and  direct 
the  flash  toward  the  tape  on  the  roll. 

The  Stroboscope  or  photo  tachometer 
must  be  calibrated  according  to  the 
instrument  manufacturer’s  instructions 
and  be  capable  of  measuring  with 
enough  accuracy  to  perform  the 
procedure  as  specified  in  this  paragraph 
(c)(2).  Determine  the  speed  error  as 
follows: 

(i)  Set  the  dynamometer  to  speed 
control  mode.  Set  the  dynamometer 
speed  to  a  speed  value  of  approximately 
4.5  m/s  (10  mph).  Tune  the  stroboscope 
or  photo  tachometer  until  the  signal 
matches  the  dynamometer  roll  speed. 
Record  the  frequency.  Determine  the 
roll  speed,  yaci,  using  Eq.  1066.235-1, 
using  the  stroboscope  or  photo 
tachometer’s  frequency  for  /. 

(ii)  Repeat  the  steps  in  paragraph 
(c)(2)(i)  of  this  section  for  the  maximum 
speed  expected  during  testing  and  at 
least  two  additional  evenly  spaced 
speed  points  between  the  starting  speed 
and  the  maximum  speed  point. 

(iii)  Compare  the  calculated  roll 
speed,  Vact,  to  each  corresponding  speed 
set  point,  Vref,  to  determine  values  for 
speed  error  at  each  set  point,  yerror.  using 
Eq.  1066.235-2. 

(d)  Performance  evaluation.  The 
speed  error  determined  in  paragraph  (c) 
of  this  section  may  not  exceed  ±0.02 
m/s  at  any  speed  set  point. 

§  1 066.240  Torque  transducer  verification. 

Verify  torque-measurement  systems 
by  performing  the  verifications 
described  in  §§  1066.270  and  1066.280. 

§  1 066.245  Response  time  verification. 

(a)  Overview.  This  section  describes 
how  to  verify  the  dynamometer’s 
response  time  to  a  tractive  effort  force 
step  change. 

(tj)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation. 
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within  370  days  before  testing  (i.e., 
annually),  and  after  major  maintenance. 

(c)  Procedure.  Use  the  dynamometer’s 
automated  process  to  verify  response 
time.  You  may  perform  this  test  either 
at  two  different  inertia  settings 
corresponding  approximately  to  the 
minimum  and  maximum  vehicle 


weights  you  expect  to  test  or  using  base 
inertia  and  two  acceleration  rates  that 
cover  the  range  of  acceleration  rates 
experienced  during  testing  (for  example 
0.5  and  8  mph/s).  Use  good  engineering 
judgment  to  select  road-load  coefficients 
representing  vehicles  of  the  appropriate 
weight.  Determine  the  dynamometer’s 


settling  response  time,  ts,  based  on  the 
point  at  which  there  are  no  measured 
results  more  than  10%  above  or  below 
the  final  equilibrium  value,  as 
illustrated  in  Figure  1  of  this  section. 
The  observed  settling  response  time 
must  be  less  than  100  milliseconds  for 
each  inertia  setting. 


Figure  1  of  §1066.245 — Example  of  a  settling  response  time  diagram. 


§  1 066.250  Base  inertia  verification. 

(a)  Overview.  This  section  describes 
how  to  verify  the  dynamometer’s  base 
inertia. 

(b)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation  and 
after  major  maintenance  (such  as 
maintenance  that  could  affect  roll 
assembly  inertia). 

(c)  Procedure.  Verify  the  base  inertia 
using  the  following  procedure: 

(1)  Warm  up  the  dynamometer 
according  to  the  dynamometer 
manufacturer’s  instructions.  Set  the 
dynamometer’s  road-load  inertia  to  zero, 
turning  off  any  electrical  simulation  of 
road  load  and  inertia  so  that  the  base 
inertia  of  the  dynamometer  is  the  only 
inertia  present,  and  motor  the  rolls  to  5 
mph.  Apply  a  constant  force  to 
accelerate  the  roll  at  a  nominal  rate  of 

1  mph/s.  Measure  the  elapsed  time  to 
accelerate  from  10  to  40  mph,  noting  the 
corresponding  speed  and  time  points  to 
the  nearest  0.01  mph  and  0.01  s.  Also 
determine  average  force  over  the 
measurement  interval. 

(2)  Starting  from  a  steady  roll  speed 
of  45  mph,  apply  a  constant  force  to  the 
roll  to  decelerate  the  roll  at  a  nominal 
rate  of  1  mph/s.  Measure  the  elapsed 
time  to  decelerate  from  40  to  10  mph, 
noting  the  corresponding  speed  and 
time  points  to  the  nearest  0.01  mph  and 


0.01  s.  Also  determine  average  force 
over  the  measurement  interval. 

(3)  Repeat  the  steps  in  paragraphs 
(c)(1)  and  (2)  of  this  section  for  a  total 
of  five  sets  of  results  at  the  nominal 
acceleration  rate  and  the  nominal 
deceleration  rate. 

(4)  Use  good  engineering  judgment  to 
select  two  additional  acceleration  and 
deceleration  rate  pairs  that  cover  the 
middle  and  upper  rates  expected  during 
testing.  Repeat  the  steps  in  paragraphs 
(c)(1)  through  (3)  of  this  section  at  each 
of  these  additional  acceleration  and 
deceleration  rates. 

(5)  Determine  the  base  inertia,  /b,  for 
each  measurement  interval  using  the 
following  equation: 


^final  ^initial 


At 


Eq.  1066.250-1 

Where: 

F  =  average  dynamometer  force  over  the 
measurement  interval  as  measured  by 
the  dynamometer. 

Vfinai  =  roll  surface  speed  at  the  end  of  the 
measurement  interval  to  the  nearest  0.01 
mph. 


Vinitiai  =  roll  surface  speed  at  the  start  of  the 
measurement  interval  to  the  nearest  0.01 
mph. 

At<  =  elapsed  time  during  the  measurement 
interval  to  the  nearest  0.01  s. 

Example: 

F=  1.500  lbf=  48.26  ft-lbm/s^ 

Vfmai  =  40.00  mph  =  58.67  ft/s 
^initial  =  10.00  mph  =  14.67  ft/s 
Af<  =  30.00  s 


h  = 


/b  =  32.90  Ibm 

(6)  Calculate  the  base  inertia  error, 
/berror,  for  each  of  the  thirty  measured 
base  inertia  values.  It,,  by  comparing  it 
to  the  manufacturer’s  stated  base  inertia, 
/bref.  using  the  following  equation: 

^bref 

Eq.  1066.250-2 

Example: 

/bref  =  32.96  Ibm 

/bad  =  32.90  Ibm  (from  paragraph  (c)(5) 
of  this  section) 


48.26 

58.67-14.67 

^^00~ 
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;_  =  32,9^,,Oo% 


32.96 


=  0.18% 


(7)  Determine  the  base  inertia 
arithmetic  mean  value,  7b,  from  the  ten 
acceleration  and  deceleration  interval 
base  inertia  values  for  each  of  the  three 
acceleration/deceleration  rates.  Then 
determine  the  base  inertia  arithmetic 
mean  value,  7b,  from  the  three 
acceleration/deceleration  rate  mean  base 
inertia  values.  Calculate  base  inertia 
mean  values  as  described  in  40  CFR 
1065.602(b). 

(8)  Calculate  the  inertia  error  for  the 
final  mean  base  inertia  value  from 
paragraph  (c)(7)  of  this  section.  Use  Eq. 
1066.250-2,  substituting  the  final  mean 
base  inertia  value  from  paragraph  (c)(7) 
of  this  section  for  the  individual  base 
inertia. 

(d)  Performance  evaluation.  The 
dynamometer  must  meet  the  following 
specifications  to  be  used  for  testing 
under  this  part: 

(1)  Alt  base  inertia  errors  determined 
under  paragraph  (c)(6)  of  this  section 
may  not  exceed  ±1.0%. 

(2)  The  mean  base  inertia  error 
determined  under  paragraph  (c)(8)  of 
this  section  may  not  exceed  ±0.20%. 


§  1066.255  Parasitic  loss  verification. 

(a)  Overview.  Verify  the 
dynamometer’s  parasitic  loss  as 
described  in  this  section,  and^correct  as 
necessary.  This  procedure  determines 
the  dynamometer’s  internal  losses  that  it 
must  overcome  to  simulate  road  load. 
Characterize  these  losses  in  a  parasitic 
loss  curve  that  the  dynamometer  uses  to 
apply  compensating  forces  to  maintain 
the  desired  road-load  force  at  the  roll 
surface. 

(b)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation, 
after  major  maintenance,  and  upon 
failure  of  a  verification  in  either 

§  1066.270  or  §  1066.280. 

(c)  Procedure.  Perform  this 
verification  by  following  the 
dynamometer  manufacturer’s 
specifications  to  establish  a  parasitic 
loss  curve,  taking  data  at  fixed  speed 
intervals  to  cover  the  range  of  vehicle 
speeds  that  will  occur  during  testing. 
You  may  zero  the  load  cell  at  a  selected 
speed  if  that  improves  your  ability  to 
determine  the  parasitic  loss.  Parasitic 
loss  forces  may  never  be  negative.  Note 
that  the  torque  transducers  must  be 
zeroed  and  spanned  prior  to  performing 
this  procedure. 

(d)  Performance  evaluation.  Some 
dynamometers  automatically  updates 
the  parasitic  loss  curve  for  further 
testing.  If  this  is  not  the  case,  compare 
the  new  parasitic  loss  curve  to  the 


original  parasitic  loss  curve  from  the 
dynamometer  manufacturer  or  the  most 
recent  parasitic  loss  curve  you 
programmed  into  the  dynamometer. 

You  may  reprogram  the  dynamometer  to 
accept  the  new  curve  in  all  cases,  and 
you  must  reprogram  the  dynamometer  if 
any  point  on  the  new  curve  departs 
from  the  earlier  curve  by  more  than 
±9.0  N  for  dynamometers  capable  of 
testing  vehicles  at  or  below  20,000 
pounds  GVWR  or  ±36.0  N  (±8.0  Ibf)  for 
dynamometers  not  capable  of  testing 
vehicles  at  or  below  20,000  pounds 
GVWR. 

§  1066.260  Parasitic  friction  compensation 
evaluation. 

(a)  Overview.  This  section  describes 
how  to  verify  the  accuracy  of  the 
dynamometer’s  friction  compensation. 

(b)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation, 
after  major  maintenance,  and  upon 
failure  of  a  verification  in  either 

§  1066.270  or  §  1066.280.  Note  that  this 
procedure  relies  on  proper  calibration  of 
speed  and  torque,  as  described  in 
§§  1066.235  and  1066.240.  You  must 
also  first  verify  the  dynamometer’s 
parasitic  loss  curve  as  specified  in 
§1066.255. 

(c)  Procedure.  Use  the  following 
procedure  to  verify  the  accuracy  of  the 
dynamometer’s  friction  compensation: 

(1)  Warm  up  the  dynamometer  as 
specified  by  the  dynamometer 
manufacturer. 

(2)  Perform  a  torque  verification  as 
specified  by  the  dynamometer 
manufacturer.  For  torque  verifications 
relying  on  shunt  procedures,  if  the 
results  do  not  conform  to  specifications, 
recalibrate  the  dynamometer  using 
NIST-traceable  standards  as  appropriate 
until  the  dynamometer  passes  the 
torque  verification.  Do  not  change  the 
dynamometer’s  base  inertia  to  pass  the 
torque  verification. 

(3)  Set  the  dynamometer  inertia  to  the 
base  inertia  with  the  road-load 
coefficients  A,  B,  and  C  set  to  0.  Set  the 
dynamometer  to  speed-control  mode 
with  a  target  speed  of  50  mph  or  a 
higher  speed  recommended  by  the 
dynamometer  manufacturer.  Once  the 
speed  stabilizes  at  the  target  speed, 
switch  the  dynamometer  from  speed 
control  to  torque  control  and  allow  the 
roll  to  coast  for  60  seconds.  Record  the 
initial  and  final  speeds  and  the 
corresponding  start  and  stop  times.  If 
friction  compensation  is  executed 
perfectly,  there  will  be  no  change  in 
speed  during  the  measurement  interval. 

(4)  Galculate  the  power  equivalent  of 
friction  compensation  error,  FCerror, 
using  the  following  equation: 


FC  = 

error 


2t 


F. 


'final 


Eq.  1066.260-1 

Where: 


/  =  dynamometer  inertia  setting, 
f  =  duration  of  the  measurement  interval, 
accurate  to  at  least  0.01  s. 

Vinit  =  the  roll  speed  corresponding  to  the 
start  of  the  measurement  interval-, 
accurate  to  at  least  0.05  mph. 

Vf.nai  =  the  roll  speed  corresponding  to  the' 
end  of  the  measurement  interval, 
accurate  to  at  least  0.05  mph. 


Example: 

/=  2000  Ibm  =  62.16  Ibf-  s^/ft 


t  =  60.0  s 

Vinit  =  9.2  mph  =  13.5  ft/s 
Vfinai  =  10.0  mph  =  14.7  ft/s 


FC  = 


62.16 

2-60.00 


(13.5' -14.7^) 


FCerror  =  -16.5  ft-lbf/s  =  -0.031  hp 

(5)  The  friction  compensation  error 
may  not  exceed  ±0.15  hp  for 
dynamometers  capable  of  testing 
vehicles  at  or  below  20,000  pounds 
GVWR,  or  ±0.6  hp  for  dynamometers 
not  capable  of  testing  vehicles  at  or 
below  20,000  pounds  GVWR. 


§  1066.265  Acceleration  and  deceleration 
verification. 

(a)  Overview.  This  section  describes 
how  to  verify  the  dynamometer’s  ability 
to  achieve  targeted  acceleration  and 
deceleration  rates.  Paragraph  (c)  of  this 
section  describes  how  this  verification 
applies  when  the  dynamometer  is 
programmed  directly  for  a  specific 
acceleration  or  deceleration  rate. 
Paragraph  (d)  of  this  section  describes 
how  this  verification  applies  when  the 
dynamometer  is  programmed  with  a 
calculated  force  to  achieve  a  targeted 
acceleration  or  deceleration  rate. 

(b)  Scope  and  frequency.  Perform  this 
verification  or  an  equivalent  procedure 
upon  initial  installation  and  after  major 
maintenance  that  could  affect 
acceleration  and  deceleration  accuracy. 
Note  that  this  procedure  relies  on 
proper  calibration  of  speed  as  described 
in  §1066.235. 

(c)  Verification  of  acceleration  and 
deceleration  rates.  Activate  the 
dynamometer’s  function  generator  for 
measuring  roll  revolution  frequency.  If 
the  dynamometer  has  no  such  function 
generator,  set  up  a  properly  calibrated 
external  function  generator  consistent 
with  the  verification  described  in  this 
paragraph  (c).  Use  the  function 
generator  to  determine  actual 
acceleration  and  deceleration  rates  as 
the  dynamometer  traverses  speeds 
between  10  and  40  mph  at  various 
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nominal  acceleration  and  deceleration 
rates.  Verify  the  dynamometer’s 
acceleration  and  deceleration  rates  as 
follows: 

(1)  Set  up  start  and  stop  frequencies 
specific  to  your  dynamometer  by 
identifying  the  roll-revolution 
frequency,  /,  in  revolutions  per  second 
(or  Hz)  corresponding  to  10  mph  and  40 
mph  vehicle  speeds,  accurate  to  at  least 
four  significant  figures,  using  the 
following  equation: 


/  = 


vn 


^TOW 


•n 


rates  in  1  mph/s  increments  up  to  and 
including  one  increment  above  the 
maximum  acceleration  rate  expected 
during  testing.  Average  the  five  repeat 
runs  to  calculate  a  mean  acceleration 
rate,  daci,  at  each  setting. 

(5)  Compare  each  mean  acceleration 
rate,  dati,  to  the  corresponding  nominal 
acceleration  rate,  Oref,  to  determine 
values  for  acceleration  error,  acrror,  using 
the  following  equation: 


Eq.  1066.265-1 

Where; 

v=  the  target  roll  speed,  in  inches  per  second 
(corresponding  to  drive  speeds  of  10 
mph  or  40  mph). 

n  =  the  number  of  pulses  from  the 

dynamometer’s  roll-speed  sensor  per  roll 
revolution. 

droll  =  roll  diameter,  in  inches. 

(2)  Program  the  dynamometer  to 
accelerate  the  roll  at  a  nominal  rate  of 
1  mph/s  from  10  mph  to  40  mph. 
Measure  the  elapsed  time  to  reach  the 
target  speed,  to  the  nearest  0.01  s. 

Repeat  this  measurement  for  a  total  of 
five  runs.  Determine  the  actual 
acceleration  rate  for  each  run,  Oact.  using 
the  following  equation; 

_  _  ^final  ^init 


Eq.  1066.265-2 

Where: 

OiK.,  =  acceleration  rate  (decelerations  have 
negative  values). 

Vfinai  =  the  target  value  for  the  final  roll  speed. 
Vjnii  =  the  setpoint  value  for  the  initial  roll 
speed. 

t  =  time  to  accelerate  from  v,„i,  to  vr.nai 
Example: 

Vf.nai  =  40  mph 
Vinit  =  10  mph 
f  =  30.003  s 


_  40.00-10,00 
“  30.03 

Oact  =  0.999  mph/s 

(3)  Program  the  dynamometer  to 
decelerate  the  roll  at  a  nominal  rate  of 
1  mph/s  from  40  mph  to  10  mph. 
Measure  the  elapsed  time  to  reach  the 
target  speed,  to  the  nearest  0.01  s. 

Repeat  this  measurement  for  a  total  of 
five  runs.  Determine  the  actual 
acceleration  rate,  Oact,  using  Eq. 
1066.265-2 

(4)  Repeat  the  steps  in  paragraphs 

(c)(2)  and  (3)  of  this  section  for 
additional  acceleration  and  deceleration 


Eq.  1066.265-3 

Example: 

dact>  =  0.999  mph/s 
Qrcf  =  1  mph/s 


0.999- 

1 


100% 


aen„r=  -0.100% 

(d)  Verification  of  forces  for 
controlling  acceleration  and 
deceleration.  Program  the  dynamometer 
with  a  calculated  force  value  and 
determine  actual  acceleration  and 
deceleration  rates  as  the  dynamometer 
traverses  speeds  between  10  and  40 
mph  at  various  nominal  acceleration 
and  deceleration  rates.  Verify  the 
dynamometer’s  ability  to  achieve  certain 
acceleration  and  deceleration  rates  with 
a  given  force  as  follows: 

(1)  Calculate  the  force  setting,  F,  using 
the  following  equation: 


F  =  l,a 


Eq.  1066.265-4 

Where: 

/h  =  the  dynamometer  manufacturer’s  stated 
base  inertia,  in  Ibf  sa/ft. 
a  =  nominal  acceleration  rate,  in  ft/s^. 

Example: 

/b  =  2967  Ibm  =  92.217  Ibf-  s2/ft 
0  =  1  mph/s  =  1.4667  ft/s^ 

F=  92.217  -  I  1.46671 
F=  135.25  Ibf 

(2)  Set  the  dynamometer  to  road-load 
mode  and  program  it  with  a  calculated 
force  to  accelerate  the  roll  at  a  nominal 
rate  of  1  mph/s  from  10  mph  to  40  mph. 
Measure  the  elapsed  time  to  reach  the 
target  speed,  to  the  nearest  0.01  s. 

Repeat  this  measurement  for  a  total  of 
five  runs.  Determine  the  actual 
acceleration  rate,  Oact,  for  each  run  using 
Eq.  1066.265-2.  Repeat  this  step  to 
determine  measured  “negative 
acceleration”  rates  using  a  calculated 
force  to  decelerate  the  roll  at  a  nominal 
rate  of  1  mph/s  from  40  mph  to  10  mph. 


Average  the  five  repeat  runs  to  calculate 
a  mean  acceleration  rate,  dac,,  at  each 
setting. 

(3)  Repeat  the  steps  in  paragraph 
(d)(2)  of  this  .section  for  additional 
acceleration  and  deceleration  rates  as 
specified  in  paragraph  (c)(4)  of  this 
section. 

(4)  Compare  each  mean  acceleration 
rate,  dact,  to  the  corresponding  nominal 
acceleration  rate,  arei.  to  determine 
values  for  acceleration  error,  Oerror.  using 
Eq.  1066.265-3 

(e)  Performance  evaluation.  The 
acceleration  error  from  paragraphs  (c)(5) 
and  (d)(4)  of  this  section  may  not  exceed 
±1.0%. 

§1066.270  Unloaded  coastdown 
verification. 

(a)  Overview.  Use  force  measurements 
to  verify  the  dynamometer’s  settings 
based  on  coastdown  procedures. 

(b)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation, 
within  7  days  of  testing,  and  after  major 
maintenance. 

(c)  Procedure.  This  procedure  verifies 
the  dynamometer’s  settings  derived 
from  coastdown  testing.  For 
dynamometers  that  have  an  automated 
process  for  this  procedure,  perform  this 
evaluation  by  setting  the  initial  spSed, 
final  speed,  inertial  coefficients,  and 
road-load  coefficients  as  required  for 
each  test,  using  good  engineering 
judgment  to  ensure  that  these  values 
properly  represent  in-use  operation.  Use 
the  following  procedure  if  your 
dynamometer  does  not  perform  this 
verification  with  an  automated  process: 

(1)  Warm  up  the  dynamometer  as 
specified  by  the  dynamometer 
manufacturer. 

(2)  With  the  dynamometer  in 
coastdown  mode,  set  the  dynamometer 
inertia  for  the  smallest  vehicle  weight 
that  you  expect  to  test  and  set  A,  B,  and 
C  road-load  coefficients  to  values 
typical  of  those  used  during  testing. 
Program  the  dynamometer  to  coast 
down  over  the  dynamometer 
operational  speed  range  (typically  from 
a  speed  of  80  mph  through  a  minimum 
speed  at  or  below  10  mph).  Perform  at 
least  one  coastdown  over  this  speed 
range,  collecting  data  over  each  10  mph 
interval. 

(3)  Repeat  the  steps  in  paragraph 
(c)(2)  of  this  section  with  the 
dynamometer  inertia  and  road-load 
coefficients  set  for  the  largest  vehicle 
weight  that  you  expect  to  test. 

(4)  Determine  the  average  coastdown 
force,  F,  for  each  speed  and  inertia 
setting  for  each  of  the  coastdowns 
performed  using  the  following  equation: 
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Eq.  1066.270-1 

Where: 

F  =  the  average  force  measured  during  the 
coastdown  for  each  speed  interval  and 
inertia  setting,  expressed  in  Ibf-  s^/ft  and 
rounded  to  four  significant  figures. 

/  =  the  dynamometer’s  inertia  setting,  in  Ibf- 
s^/ft. 

Vinii  =  the  speed  at  the  start  of  the  coastdown, 
expressed  in  ft/s  and  rounded  to  four 
significant  figures. 

I'rinai  =  the  speed  at  the  end  of  the  coastdown 
interval,  rounded  to  four  significant 
figures. 

t  =  coastdown  time  for  each  speed  and  inertia 
setting,  accurate  to  at  least  0.01  s. 

Example: 

I  =  2000  Ibm  =  65.17  Ibf  •  s2/ft 

Vinit  =  25  mph  =  36.66  ft/s 

Wmai  =  15  mph  =  22.0  ft/s 

t  =  5.00  s 


65.17  (36.66-22.0) 

“  5^00 

F=  191.1  Ibf 

(5)  Calculate  the  target  value  of 
coastdown  force.  Fret,  based  on  the 
applicable  dynamometer  parameters  for 
each  speed  and  inertia  setting. 

(6)  Compare  the  mean  value  of  the 
coastdown  force  measured  for  each 
speed  and  inertia  setting.  Fact,  to  the 
corresponding  Fref  to  determine  values 
for  coastdown  force  error,  Ferror.  using 
the  following  equation: 


= 


ref 


ref 


100% 


Eq.  1066.270-2 

Example: 

Fref  =192  Ibf 
Fact  =  191  Ibf 


Ferro.  =  0.5% 


191-192 


192 


100% 


(d)  Performance  evaluation.  The 
coastdown  force  error  determined  in 
paragraph  (c)  of  this  section  may  not 
exceed  the  following; 

(1)  For  vehicles  at  or  below  20,000 
pounds  GVWR,  calculate  Ferrormax  from 
the  following  formula; 


(%)  =  (2.2  lbf/F„f)- 1 00 


Eq.  1066.270-3 


Example: 

Fref  =192  Ibf 

Ferrormax  (%)  =  (2.2/l92)-100  =  1.14% 

(2)  For  vehicles  above  20,000  pounds 
GVWR,  the  maximum  allowable  error, 
Femrrmax,  for  all  Speed  and  inertia  settings 
is  ±1.0%  or  ±39.2  N,  whichever  is 
greater. 

(e)  If  the  dynamometer  is  not  able  to 
meet  this  requirement,  diagnose  and 
repair  the  dynamometer  before 
continuing  with  emission  testing. 
Diagnosis  should  include  performing 
the  verifications  in  §  1066.255  and 
§  1066.260. 

§  1 066.280  Daily  dynamometer  readiness 
verification. 

(a)  Overview.  This  section  describes 
how  to  verify  that  the  dynamometer  is 
ready  for  emission  testing. 

(b)  Scope  and  frequency.  Perform  this 
verification  upon  initial  installation, 
within  1  day  before  testing,  and  after 
major  maintenance. 

(c)  Procedure.  For  dynamometers  that 
have  an  automated  process  for  this 
verification  procedure,  perform  this 
evaluation  by  setting  the  initial  speed 
and  final  speed  and  the  inertial  and 
road-load  coefficients  as  required  for  the 
test,  using  good  engineering  judgment  to 
ensure  that  these  values  properly 
represent  in-use  operation.  Use  the 
following  procedure  if  your 
dynamometer  does  not  perform  this 
verification  with  an  automated  process: 

(1)  With  the  dynamometer  in 
coastdown  mode,  set  the  dynamometer 
inertia  to  the  base  inertia  with  the  road¬ 
load  coefficient  A  set  to  20  Ibf  (or  a  force 
that  results  in  a  coastdown  time  of  less 
than  10  minutes)  and  coefficients  B  and 
C  set  to  0.  Program  the  dynamometer  to 
coast  down  for  one  10  mph  interval 
from  55  mph  down  to  45  mph.  If  your 
dynamometer  is  not  capable  of 
performing  one  discrete  coastdown, 
then  coast  down  with  preset  10  mph 
intervals  that  include  a  55  mph  to  45 
mph  interval. 

(2)  Perform  the  coastdown. 

(3)  Determine  the  coastdown  force 
and  coastdown  force  error  using  Eqs. 
1066.270-1  and  1066.270-2. 

(d)  Performance  evaluation.  The 
coastdown  force  error  determined  in 
paragraph  (c)  of  this  section  may  not 
exceed  the  following: 

(1)  For  vehicles  at  or  below  20,000 
pounds  GVWR,  ±1.0%  or  ±9.8  N  (±2.2 
Ibf),  whichever  is  greater. 

(2)  For  vehicles  above  20,000  pounds 
GVWR,  ±1.0%  or  ±39.2  N  (±8.8  Ibf), 
whichever  is  greater. 

(e)  If  the  verification  results  fail  to 
meet  the  performance  criteria  in 
paragraph  (d)  of  this  section,  perform 
the  procedure  up  to  two  additional 


times.  If  the  dynamometer  is 
consistently  unable  to  meet  the 
performance  criteria,  diagnose  and 
repair  the  dynamometer  before 
continuing  with  emission  testing. 
Diagnosis  should  include  performing 
the  verifications  in  §  1066.255  and 
§1066.260. 

§  1 066.290  Driver’s  aid. 

Use  good  engineering  judgment  to 
provide  a  driver’s  aid  that  facilitates 
compliance  with  the  requirements  of 
§  1066.430.  Verify  the  speed  accuracy  of 
the  driver’s  aid  as  described  in 
§1066.235. 

Subpart  D — Coastdown 

§  1 066.301  Overview  of  coastdown 
procedures. 

(a)  The  coastdown  procedures 
described  in  this  subpart  are  used  to 
determine  the  load  coefficients  (A,  B, 
and  C)  for  the  simulated  road-load 
equation  in  §  1066.210(d)(3). 

(h)  The  general  procedure  for 
performing  coastdown  tests  and 
calculating  load  coefficients  is  described 
in  SAE  J1263  and  SAE  J2263 
(incorporated  by  reference  in 
§  1066.1010).  This  suhpart  specifies 
certain  deviations  from  those 
procedures  for  certain  applications. 

(c)  Use  good  engineering  judgment  for 
all  aspects  of  coastdown  testing.  For 
example,  minimize  the  effects  of  grade 
by  performing  coastdown  testing  on 
reasonably  level  surfaces  and 
determining  coefficients  based  on 
average  values  from  vehicle  operation  in 
opposite  directions  over  the  course. 

§  1066.305  Coastdown  procedures  for 
motor  vehicles  at  or  below  14,000  pounds 
GVWR. 

For  motor  vehicles  at  or  below  14,000 
pounds  GVWR,  develop  representative 
road-load  coefficients  to  characterize 
each  test  vehicle.  Calculate  road-load 
coefficients  by  performing  coastdowns 
using  the  provisions  of  SAE  J1263  and 
SAE  J2263  (incorporated  by  reference  in 
§  1066.1010).  Perform  coastdowns  at  a 
starting  speed  as  specified  in  SAE  J2263, 
or  at  the  highest  speed  firom  the  range 
of  applicable  duty  cycles.  Use  the  same 
road-load  coefficients  for  all  duty 
cycles.  However,  if  your  test  conditions 
are  substantially  different  from  the 
conditions  represented  hy  your  road¬ 
load  coefficients,  such  as  cold- 
temperature  testing,  you  may  use  good 
engineering  judgment  to  develop 
separate  road-load  coefficients. 

§  1 066.31 0  Coastdown  procedures  for 
vehicles  above  14,000  pounds  GVWR. 

This  section  describes  coastdown 
procedures  that  are  unique  to  vehicles 
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above  14,000  pounds  GVWR.  These 
procedures  are  valid  for  calculating 
road-load  coefficients  for  chassis  and 
post-transmission  powerpack  testing 
and  for  calculating  drag  area  [CnA)  for 
use  in  the  GEM  simulation  tool  under 
40  GFR  part  1037. 

(a)  Determine  load  coefficients  by 
performing  a  minimum  of  16  valid 
coastdown  runs  (8  in  each  direction). 

(b)  Follow  the  provisions  of  Sections 
1  through  9  of  SAE  J1263,  and  SAE 
J2263  (incorporated  by  reference  in 

§  1066.1010),  except  as  described  in  this 
paragraph  (b).  The  terms  and  variables 
identified  in  this  paragraph  (b)  have  the 
meaning  given  in  SAE  J1263  or  J2263 
unless  specified  otherwise. 

(1)  The  test  condition  specifications  of 
SAE  J1263  apply  except  as  follows  for 
wind  and  road  conditions: 

(1)  We  recommend  that  you  do  not 
perform  coastdown  testing  on  days  for 
which  winds  are  forecast  to  exceed  6.0 
mph. 

(ii)  The  grade  of  the  test  track  or  road 
must  not  be  excessive  (considering 
factors  such  as  road  safety  standards 
and  effects  on  the  coastdown  results). 
Road  conditions  should  follow  Section 
7.4  of  SAE  J1263,  except  that  road  grade 
may  exceed  0.5%.  If  road  grade  is 
greater  than  0.02%  over  the  length  of 
the  test  surface,  then  the  road  grade  as 
a  function  of  distance  along  the  length 
of  the  test  surface  must  be  incorporated 
into  the  analysis.  To  calculate  the  force 
due  to  grade  use  Section  11.5  of  SAE 
J2263. 

(2)  Operate  the  vehicle  at  a  top  speed 
above  70  mph,  or  at  its  maximum 
achievable  speed  if  it  cannot  reach  70 
mph.  If  a  vehicle  is  equipped  with  a 
vehicle  speed  limiter  that  is  set  for  a 
maximum  speed  below  70  mph,  you 
must  disable  the  vehicle  speed  limiter. 
Start  the  test  at  or  above  70  mph  or  at 
the  vehicle’s  maximum  achievable 
speed  if  it  cannot  reach  70  mph.  Gollect 
data  through  a  minimum  speed  at  or 
below  15  mph.  Data  analysis  for  valid 
coastdown  runs  must  include  a 
maximum  speed  as  described  in  this 
paragraph  (b)(2)  and  a  minimum  speed 
of  15  mph. 

(3)  Gather  data  regarding  wind  speed 
and  direction,  in  coordination  with 
time-of-day  data,  using  at  least  one 
stationary  electro-mechanical 
anemometer  and  suitable  data  loggers 
meeting  the  specifications  of  SAE  J1263, 
as  well  as  the  following  additional 
specifications  for  the  anemometer 
placed  adjacent  to  the  test  surface: 

(i)  Galibrate  the  equipment  by  running 
the  zero-wind  and  zero-angle 
calibrations  within  24  hours  before 
conducting  the  coastdown  procedures. 

If  the  coastdown  procedures  are  not 


complete  24  hours  after  calibrating  the 
equipment,  repeat  the  calibration  for 
another  24  hours  of  data  collection. 

(ii)  Record  the  location  of  the 
anemometer  using  a  GPS  measurement 
device  adjacent  to  the  test  surface 
(approximately)  at  the  midway  distance 
along  the  test  surface  used  for 
coastdowns. 

(iii)  Position  the  anemometer  such 
that  it  will  be  at  least  2.5  but  not  more 
than  3.0  vehicle  widths  from  the  test 
vehicle’s  centerline  as  the  test  vehicle 
passes  the  location  of  that  anemometer. 

(iv)  Mount  the  anemometer  at  a  height 
that  is  within  6  inches  of  half  the  test 
vehicle’s  maximum  height. 

(v)  Place  the  anemometer  at  least  50 
feet  from  the  nearest  tree  and  at  least  25 
feet  from  the  nearest  bush  (or  equivalent 
roadside  features). 

(vi)  The  height  of  the  grass 
surrounding  the  stationary  anemometer 
may  not  exceed  10%  of  the 
anemometer’s  mounted  height,  within  a 
radius  equal  to  the  anemometer’s 
mounted  height. 

(4)  You  may  split  runs  as  per  Section 
9.3.1  of  SAE  J2263,  but  we  recommend 
whole  runs.  If  you  split  a  run,  analyze 
each  portion  separately,  but  count  the 
split  runs  as  one  run  with  respect  to  the 
minimum  number  of  runs  required. 

(5)  You  may  perform  consecutive  runs 
in  a  single  direction,  followed  by 
consecutive  runs  in  the  opposite 
direction,  consistent  with  good 
engineering  judgment.  Harmonize 
starting  and  stopping  points  to  the 
extent  practicable  to  allow  runs  to  be 
paired. 

(6)  All  valid  coastdown  run  times  in 
each  direction  must  be  within  2.0 
standard  deviations  of  the  mean  of  the 
valid  coastdown  run  times  (from  70 
mph  down  to  15  mph)  in  that  direction. 
Eliminate  runs  outside  this  range.  After 
eliminating  these  runs  you  must  have  at 
least  eight  valid  runs  in  each  direction. 
You  may  use  coastdown  run  times  that 
do  not  meet  these  standard  deviation 
requirements  if  we  approve  it  in 
advance.  In  your  request,  describe  why 
the  vehicle  is  not  able  to  meet  the' 
specified  standard  deviation 
requirements  and  propose  an  alternative 
set  of  requirements. 

(7)  Analyze  data  for  chassis  and  post¬ 
transmission  powerpack  testing  or  for 
use  in  the  GEM  simulation  tool  as 
follows: 

(i)  Follow  the  procedures  specified  in 
Section  10  of  SAE  J1263  or  Section  11 
of  SAE  J2263  to  calculate  coefficients  for 
chassis  and  post-transmission 
powerpack  testing. 

(ii)  Determine  drag  area,  Cr,A  as 
follows  instead  of  using  the  procedure 
specified  in  Section  10  of  SAE  J1263: 


(A)  Measure  vehicle  speed  at  fixed 
intervals  over  the  coastdown  run 
(generally  at  10  Hz),  including  speeds  at 
or  above  15  mph  and  at  or  below  70 
mph.  Establish  the  height  or  altitude 
corresponding  to  each  interval  as 
described  in  SAE  J2263  if  you  need  to 
incorporate  the  effects  of  road  grade. 

(B)  Calculate  the  vehicle’s  effective 
mass,  Me.  in  kg  by  adding  56.7  kg  to  the 
measured  vehicle  mass  for  each  tire 
making  road  contact.  This  accounts  for 
the  rotational  inertia  of  the  wheels  and 
tires. 

(C)  Calculate  the  road-load  force  for 
each  measurement  interval,  F,.  for 
values  of  /  >  1  using  the  following 
equation: 

'  "  At 


Eq.  1066.310-1 


Mr  =  the  vehicle's  effective  mass,  expressed 
to  at  least  the  nearest  0.1  kg. 

V  =  vehicle  speed  at  the  beginning  and  end 
of  the  measurement  interval. 

At  =  elapsed  time  over  the  measurement 
interval,  in  seconds. 

(D)  Plot  the  data  from  all  the 
coastdown  runs  on  a  single  plot  of  F,  vs. 
Vi^  to  determine  the  slope  correlation,  D, 
based  on  the  following  equation: 

F,-M,g^  =  A„+Dv^ 


Eq.  1066.310-2 


g  =  gravitational  acceleration  =  9.81  m/s^. 

Ah  =  change  in  height  or  altitude  over  the 
measurement  interval,  in  m.  Assume  Ah 
=  0  if  you  are  not  correcting  for  grade. 

As  =  distance  the  vehicle  travels  down  the 
road  during  the  measurement  interval,  in 
m. 

Am  =  the  calculated  value  of  the  y-intercept 
based  on  the  curve-fit. 

(E)  Calculate  drag  area,  CdA,  in  m^ 

using  the  following  equation: 

C^A  = - ^ 

P 

Eq.  1066.310-3 

Where: 

p  =  air  density  at  reference  conditions  =  1.17 
kg/m3. 


T 
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^  T'  ^  r  98  2 1  Transient  cycles.  Transient  test 

O  =  D-  — —  •  - ^ —  cycles  are  typically  specified  in  the 

■*  293  J  \  Pr  )  standard-setting  part  as  a  second-by- 

second  sequence  of  vehicle  speed 
commands.  Operate  a  vehicle  over  a 
Eq.  1066.310-4  transient  cycle  such  that  the  speed 

follows  the  target  values.  Proportionally 
rb.=  average  ambient  absolute  temperature  sample  emissions  and  other  parameters 
during  testing,  in  K.  j  calculations  in  40  CFR  part 

Pb.=  average  ambient  pressuring  during  the  ^^^part  G,  or  subpart  G  of  this 

l0Stf  iri  iCx  3,  ,  ,  11a  *  *  *T*i_ 

part  to  calculate  emissions.  The 

(8)  Determine  the  A,  B,  and  C  standard-setting  part  may  specify  three 

coefficients  identified  in  §  1066.210  as  types  of  transient  testing  based  on  the 
follows;  approach  to  starting  the  measurement, 

(i)  For  chassis  and  post-transmission  as  follows: 

powerpack  testing,  follow  the  (i)  A  cold-start  transient  cycle  w'here 

procedures  specified  in  Section  10  of  you  start  to  measure  emissions  just 
SAE  J1263  or  Section  12  of  SAE  J2263.  before  starting  an  engine  that  has  not 

(ii)  For  the  GEM  simulation  tool,  use  been  warmed  up. 

the  following  values:  (ii)  A  hot-start  transient  cycle  where 


A  —  Am 
B  =  0 
C  =  Dadj 

§1066.320  Dynamometer  road-load 
setting. 

Determine  dynamometer  road-load 
settings  for  chassis  testing  by  following 
SAE  J2264  (incorporated  by  reference  in 
§1066.1010). 

Subpart  E —  Preparing  Vehicles  and 
Running  an  Exhaust  Emission  Test 

§  1 066.401  Overview. 

(a)  Use  the  procedures  detailed  in  this 
subpart  to  measure  vehicle  emissions 
over  a  specified  drive  schedule. 

Different  procedures  may  apply  for 
criteria  pollutants  and  greenhouse  gas 
emissions  as  described  in  subpart  I  of 
this  part  or  the  standard-setting  part. 
This  subpart  describes  how  to; 

(1)  Determine  road-load  power,  test 
weight,  and  inertia  class. 

(2)  Prepare  the  vehicle,  equipment, 
and  measurement  instruments  for  an 
emission  test. 

(3)  Perform  pre-test  procedures  to 
verify  proper  operation  of  certain 
equipment  and  analyzers  and  to  prepare 
them  for  testing. 

(4)  Record  pre-test  data. 

(5)  Sample  emissions. 

(6)  Record  post-test  data. 

(7)  Perform  post-test  procedures  to 
verify  proper  operation  of  certain 
equipment  and  analyzers. 

(8)  Weigh  PM  samples. 

(b)  The  overall  test  generally  consists 
of  prescribed  sequences  of  fueling, 
parking,  and  driving  at  specified  test 
conditions.  An  exhaust  emission  test 
generally  consists  of  measuring 
emissions  and  other  parameters  while  a 
vehicle  follows  the  drive  schedules 
specified  in  the  standard-setting  part. 
There  are  two  general  types  of  test 
cycles: 


you  start  to  measure  emissions  just 
before  starting  a  warmed-up  engine. 

(iii)  A  hot  running  transient  cycle 
where  you  start  to  measure  emissions 
after  an  engine  is  started,  warmed  up, 
and  running. 

(2)  Cruise  cycles.  Gruise  te.st  cycles  are 
typically  specified  in  the  standard- 
setting  part  as  a  discrete  operating  point 
that  has  a  single  speed  command. 

(i)  Start  a  cruise  cycle  as  a  hot  running 
test,  where  you  start  to  measure 
emissions  after  the  engine  is  started  and 
warmed  up  and  the  vehicle  is  running 
at  the  target  test  speed. 

(ii)  Sample  emissions  and  other 
parameters  for  the  cruise  cycle  in  the 
same  manner  as  a  transient  cycle,  with 
the  exception  that  the  reference  speed 
value  is  constant.  Record  instantaneous 
and  mean  speed  values  over  the  cycle. 

§  1 066.407  Vehicle  preparation  and 
preconditioning. 

Prepare  the  vehicle  for  testing 
(including  measurement  of  evaporative 
and  refueling  emissions,  as  required)  as 
described  in  the  standard-setting  part. 

§  1 066.41 0  Dynamometer  test  procedure. 

(a)  Dynamometer  testing  may  consist 
of  multiple  drive  cycles  with  both  cold- 
start  and  hot-.start  portions,  including 
prescribed  soak  times  before  each  test 
interval.  The  standard-setting  part 
identifies  the  driving  schedules  and  the 
associated  sample  intervals,  soak 
periods,  engine  startup  and  shutdown 
procedures,  and  operation  of 
accessories,  as  applicable.  Not  every  test 
interval  includes  all  these  elements. 

(b)  Place  the  vehicle  onto  the 
dynamometer  without  starting  the 
engine  (for  cold-start  test  cycles)  or 
drive  the  vehicle  onto  dynamometer  (for 
hot-start  and  hot-running  cycles  only) 
and  position  a  fan  that  directs  cooling 
air  to  the  vehicle  during  dynamometer 
operation  as  described  in  this  paragraph 


(b).  This  generally  requires  squarely 
positioning  the  fan  in  front  of  the 
vehicle  and  directing  the  airflow  to  the 
vehicle’s  radiator.  Use  good  engineering 
judgment  to  design  and  configure  fans 
to  cool  the  test  vehicle  in  a  way  that 
properly  simulates  in-use  operation, 
consistent  with  the  specifications  of 
§  1066.105.  Except  for  the  following 
special  cases,  use  a  road-speed 
modulated  fan  meeting  the  requirements 
of  §  1066.105(c)(2)  or  (d)  that  is  placed 
within  90  cm  of  the  front  of  the  vehicle 
and  ensure  that  the  engine  compartment 
cover  is  closed: 

(1)  For  SC03  and  AC17  testing,  use  a 
road-speed  modulated  fan  meeting  the 
requirements  of  §  1066.105(c)(3). 
Position  the  discharge  nozzle  such  that 
its  lowest  point  is  not  more  than  16  cm 
above  the  floor  of  the  test  cell. 

(2)  For  FTP,  LA-92,  US06,  or  HFET 
testing  of  vehicles  at  or  below  14,000 
pounds  GVWR,  you  may  use  a  fixed- 
speed  fan  meeting  the  requirements  of 
§  1066.105(c)(4)  or  (c)(5)  as  specified  in 
the  following  table,  with  the  engine 
compartment  cover  open: 


Table  1  of  §1066.410— Fixed- 
Speed  Fan  Capacity  and  Position 
Specifications 


Test 

cycle 

Maximum  fan 
capacity 

Approximate 
distance  from 
the  front  of 
the  vehicle 

FTP  ... 

Up  to  2.50  mYs  . 

0  to  30  cm 

US06 

2.50  mYs  to  7.10 

0  to  60  cm 

mYs. 

LA-92 

Up  to  2.50  mYs  . 

0  to  30  cm 

HFET 

Up  to  2.50  mYs  . 

0  to  30  cm 

(c)  Record  the  vehicle’s  speed  trace 
based  on  the  time  and  speed  data  from 
the  dynamometer.  Record  speed  to  at 
least  the  nearest  0.01  mph  and  time  to 
at  least  the  nearest  0.01  s. 

(d)  You  may  perform  practice  runs  for 
operating  the  vehicle  and  the 
dynamometer  controls  to  meet  the 
driving  tolerances  specified  in 

§  1066.430  or  adjust  the  emission 
sampling  equipment.  Verify  that  the 
accelerator  pedal  allows  for  enough 
control  to  closely  follow  the  prescribed 
driving  schedule.  We  recommend  that 
you  verify  your  ability  to  meet  the 
minimum  dilution  factor  requirements 
of  §  1066.110(b)(2)(iii)(B)  during  these 
practice  runs. 

(e)  Inflate  tires  on  drive  wheels 
according  to  the  vehicle  manufacturer’s 
specifications.  The  tire  pressure  for 
drive  wheels  must  be  the  same  for 
dynamometer  operation  and  for 
dynamometer  coastdown  procedures 
used  for  determining  road-load 
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coefficients.  Report  these  tire  pressure 
values  with  the  test  results. 

(f)  Tie  down  or  load  the  te.st  vehicle 
as  needed  to  provide  a  normal  force  at 
the  tire  and  dynamometer  roll  interface 
to  prevent  wheel  slip.  For  vehicles 
above  14,000  pounds  GVWR,  report  this 
force  with  the  test  results. 

(g)  For  vehicles  which  provide  four- 
wheel  drive  or  all-wheel  drive 
operation,  utilize  the  vehicle’s  normal 
(default)  mode  of  operation.  (For 
purposes  of  this  paragraph  (g),  the  term 
four-wheel  drive  includes  other 
multiple  drive  axle  configurations.)  This 
may  involve  testing  four-wheel  drive  or 
all-wheel  drive  on  a  dynamometer  with 
a  separate  dynamometer  roll  for  each 
drive  axle.  Alternatively,  two  drive 
axles  may  use  a  single  roll,  as  described 
in  §  1066.210(d)(1).  You  may  also  test 
the  vehicle  on  a  single  roll  by 
deactivating  the  second  set  of  drive 
wheels,  but  only  if  this  mode  of 
operation  does  not  decrease  emissions 
or  energy  consumption  relative  to 
normal  in-use  operation.  We  may  test 
such  vehicles  in  four-wheel  or  all-wheel 
mode  on  one  or  more  rolls  to  confirm 
that  the  alternate  dynamometer 
procedures  did  not  decrease  emissions. 

(h)  Determine  test  weight  as  follows: 

(1)  For  vehicles  at  or  below  14,000 

pounds  GVWR,  determine  ETW  as 
described  in  §  1066.810.  Set 
dynamometer  vehicle  inertia,  I,  based 
on  dynamometer  type,  as  follows: 

(i)  For  two-wheel  drive 
dynamometers,  set  /  =  ETW. 

(ii)  For  four-wheel  drive 
dynamometers,  set  1=  0.985-ETW. 

(2)  For  vehicles  above  14,000  pounds 
GVWR,  determine  the  vehicle’s  effective 
mass  as  described  in  1066.310.  This  is 
the  test  weight. 

(i)  Warm  up  the  dynamometer  as 
recommended  by  the  dynamometer 
manufacturer. 

(j)  Following  the  test,  determine  the 
actual  driving  distance  by  counting  the 
number  of  dynamometer  roll  or  shaft 
revolutions,  or  by  integrating  speed  over 
the  course  of  testing  from  a  high- 
resolution  encoder  system. 

§1066.420  Vehicle  operation. 

This  section  describes  how  to  test  a 
conventionally  configured  vehicle 
(vehicles  with  transmission  shifters,  foot 
pedal  accelerators,  etc).  You  may  ask  us 
to  modify  these  procedures  for  vehicles 
that  do  not  have  these  control  features. 

(a)  Start  the  vehicle  as  follows: 

(1)  At  the  beginning  of  the  test  cycle, 
start  the  vehicle  according  to  the 
procedure  described  in  the  owners 
manual.  In  the  case  of  hybrid  vehicles, 
this  would  generally  involve  activating 
vehicle  systems  such  that  the  engine 


will  start  when  the  vehicle’s  control 
algorithms  determine  that  the  engine 
should  provide  power  instead  of  or  in 
addition  to  power  from  the  rechargeable 
energy  storage  system  (RESS).  Unless  ^ 
we  specify  otherwise,  engine  starting 
throughout  this  part  generally  refers  to 
this  step  of  activating  the  system  on 
hybrid  vehicles,  whether  or  not  that 
causes  the  engine  to  start  running. 

(2)  Place  the  transmission  in  gear  as 
described  by  the  test  cycle  in  the 
standard-setting  part.  During  idle 
operation,  apply  the  brakes  if  necessary 
to  keep  the  drive  wheels  from  turning. 

(b)  If  the  vehicle  does  not  start  after 
your  recommended  maximum  cranking 
time,  wait  and  restart  cranking 
according  to  your  recommended 
practice.  If  you  do  not  recommend  such 
a  cranking  procedure,  stop  cranking 
after  10  seconds,  wait  for  10  seconds, 
then  start  cranking  again  for  up  to  10 
seconds.  You  may  repeat  this  for  up  to 
three  start  attempts.  If  the  vehicle  does 
not  start  after  three  attempts,  you  must 
determine  and  record  the  reason  for 
failure  to  start.  Shut  off  sampling 
systems  and  either  turn  the  CVS  off  or 
disconnect  the  exhaust  tube  from  the 
tailpipe  during  the  diagnostic  period  to 
prevent  flow  through  the  exhaust 
system.  Reschedule  the  vehicle  for 
testing.  This  may  require  performing 
vehicle  preparation  and  preconditioning 
if  the  testing  needs  to  be  rerun  from  a 
cold  start.  If  failure  to  start  occurs 
during  a  hot-start  test,  you  may 
reschedule  the  hot-start  test  without 
repeating  the  cold-start  test,  as  long  as 
you  bring  the  vehicle  to  a  hot-start 
condition  before  starting  the  hot-start 
test. 

(c)  Repeat  the  recommended  starting 
procedure  if  the  engine  has  a  false  start 
(i.e.,  an  incomplete  start). 

(d)  Take  the  following  steps  if  the 
engine  stalls: 

(1)  If  the  engine  stalls  during  an  idle 
period,  restart  the  engine  immediately 
and  continue  the  test.  If  you  cannot 
restart  the  engine  soon  enough  to  allow 
the  vehicle  to  follow  the  next 
acceleration,  stop  the  driving  schedule 
indicator  and  reactivate  it  when  the 
vehicle  restarts. 

(2)  Void  the  test  if  the  vehicle  stalls 
during  vehicle  operation.  If  this 
happens,  remove  the  vehicle  from  the 
dynamometer,  take  corrective  action, 
and  reschedule  the  vehicle  for  testing. 
Record  the  reason  for  the  malfunction  (if 
determined)  and  any  corrective  action. 
See  the  standard-setting  part  for 
instructions  about  reporting  these 
malfunctions. 

(e)  Operate  vehicles  during  testing  as 
follows: 


(1)  Where  we  do  not  give  specific 
instructions,  operate  the  vehicle 
according  to  the  recommendations  in 
the  owners  manual,  unless  those 
recommendations  are  unrepresentative 
of  what  may  reasonably  be  expected  for 
in-use  operation. 

(2)  If  vehicles  have  features  that 
preclude  dynamometer  testing,  you  may 
modify  these  features  as  necessary  to 
allow  testing,  consistent  with  good 
engineering  judgment,  as  long  as  it  does 
not  affect  your  ability  to  show  that  your 
vehicles  comply  with  standards.  Send 
us  written  notification  describing  these 
changes  along  with  supporting 
rationale. 

(3)  Operate  vehicles  during  idle  as 
follows: 

(i)  For  vehicles  with  automatic 
transmission,  operate  at  idle  with  the 
transmission  in  “Drive”  with  the  wheels 
braked,  except  that  you  may  shift  to 
“Neutral”  for  the  first  idle  period  and 
for  any  idle  period  longer  than  one 
minute.  If  you  put  the  vehicle  in 
“Neutral”  during  an  idle,  you  must  shift 
the  vehicle  into  “Drive”  with  the  wheels 
braked  at  least  5  seconds  before  the  end 
of  the  idle  period.  Note  that  this  does 
not  preclude  vehicle  designs  involving 
engine  operation  with  stop-start 
functions  where  the  engine  stops  when 
the  brake  is  applied  below  a  certain 
threshold  speed  and  restarts  upon 
release  of  the  brake. 

(ii)  For  vehicles  with  manual 
transmission,  operate  at  idle  with  the 
transmission  in  gear  with  the  clutch 
disengaged,  except  that  you  may  shift  to 
“Neutral”  with  the  clutch  engaged  for 
the  first  idle  period  and  for  any  idle 
period  longer  than  one  minute.  If  you 
put  the  vehicle  in  “Neutral”  during  idle, 
you  must  shift  to  first  gear  with  the 
clutch  disengaged  at  least  5  seconds 
before  the  end  of  the  idle  period.  Note 
that  this  does  not  preclude  vehicle 
designs  involving  engine  operation  with 
stop-start  functions  where  the  engine 
stops  when  the  clutch  is  disengaged 
below  a  certain  threshold  speed  and 
restarts  upon  reengagement  of  the  • 
clutch. 

(4)  Operate  the  vehicle  with  the 
appropriate  accelerator  pedal  movement 
necessary  to  achieve  the  speed  versus 
time  relationship  prescribed  by  the 
driving  schedule.  Avoid  smoothing 
speed  variations  and  excessive 
accelerator  pedal  perturbations. 

(5)  Operate  the  vehicle  smoothly, 
following  representative  shift  speeds 
and  procedures.  For  manual 
transmissions,  the  operator  shall  release 
the  accelerator  pedal  during  each  shift 
and  accomplish  the  shift  with  minimum 
time.  If  the  vehicle  cannot  accelerate  at 
the  specified  rate,  operate  it  at 


30164 


Federal  Register/ Vol.  78,  No.  98/Tuesday,  May  21,  2013 /Proposed  Rules 


maximum  available  power  until  the 
vehicle  speed  reaches  the  value 
prescribed  for  that  time  in  the  driving 
schedule. 

(6)  Decelerate  as  follows: 

(i)  For  vehicles  with  automatic 
transmission,  use  the  brakes  or 
accelerator  pedal  as  necessary,  without 
manually  changing  gears,  to  maintain 
the  desired  speed. 

(ii)  For  vehicles  with  manual 
transmission,  shift  gears  in  a  way  that 
represents  reasonable  shift  patterns  for 
in-use  operation,  considering  vehicle 
speed,  engine  speed,  and  any  other 
relevant  variables.  Disengage  the  clutch 
when  the  speed  drops  below  15  mph, 
when  engine  roughness  is  evident,  or 
when  good  engineering  judgment 
indicates  the  engine  is  likely  to  stall. 
Manufacturers  may  recommend  shift 
guidance  in  the  owners  manual  that 
differs  from  the  shift  schedule  during 
testing  as  long  as  both  shift  schedules 
are  included  in  the  application  for 
certification.  In  this  case,  we  may  use 


the  shift  schedule  based  on  the  shift 
pattern  described  in  the  owners  manual. 

§1066.425  Test  preparation. 

fa)  Follow  the  procedures  for  PM 
sample  preconditioning  and  tare 
weighing  as  described  in  40  CFR 
1065.590  if  you  need  to  measure  PM 
emissions. 

(b)  For  vehicles  above  14,000  pounds 
GVWR  with  compression-ignition 
engines,  verify  the  amount  of 
nonmethane  hydrocarbon 
contamination  as  described  in  40  CFR 
1065.520(g). 

(c)  Unless  the  standard-setting  part 
specifies  different  tolerances,  verify  at 
some  point  before  the  test  that  ambient 
conditions  are  within  the  tolerances 
specified  in  this  paragraph  (c).  For 
purposes  of  this  paragraph  (c),  “before 
the  test”  means  any  time  from  a  point 
just  prior  to  engine  starting  (excluding 
engine  restarts)  to  the  point  at  which 
emission  sampling  begins. 


(1)  Ambient  temperature  must  be  (20 
to  30)  °C.  See  §  1066.430(i)  for 
circumstances  under  which  ambient 
temperatures  must  remain  within  this 
range  during  the  test. 

(2)  Dilution  air  conditions  must  meet 
the  specifications  in  §  1066.110(b)(2). 

We  recommend  verifying  dilution  air 
conditions  just  before  starting  each  test 
interval.  ' 

(d)  Control  test  cell  ambient  air 
humidity  as  follows: 

(1)  For  vehicles  at  or  below  14,000 
pounds  CVWR,  follow  the  humidity 
requirements  in  Table  1  of  this  section, 
unless  the  standard-setting  part 
specifies  otherwise.  When  complying 
with  humidity  requirements  in  the 
table,  where  no  tolerance  is  specified, 
use  good  engineering  judgment  to 
maintain  the  humidity  level  near  the 
specified  value  within  the  limitations  of 
your  test  facility. 

(2)  For  vehicles  above  14,000  pounds 
CVWR,  you  may  test  vehicles  at  any 
humidity. 


Table  1  of  §1066.425— Test  Cell  Humidity  Requirements 


1  est  cycle 

Humidity 
requirement 
(grains  H2O  per 
pound  dry  air) 

Tolerance 

(grains  H2O  per  pound  dry  air) 

AC17  . . . 

69 

±5  average,  10  instantaneous. 

FTPi  and  LA-92  . 

50 

HFET . 

50 

SC03  . 

100 

±5. 

US06  . 

50 

^  FTP  humidity  requirement  does  not  apply  for  cold  (-7  °C),  intermediate  (10  °C),  and  hot  (35  °C)  temperature  testing. 


(e)  You  may  perform  a  final 
calibration  of  proportional-flow  control 
systems,  which  may  include  performing 
practice  runs. 

(f)  You  may  perform  the  following 
procedure  to  precondition  sampling 
systems: 

(1)  Operate  the  vehicle  over  the  test 
cycle. 

(2)  Operate  any  dilution  systems  at 
their  expected  flow  rates.  Prevent 
aqueous  condensation  in  the  dilution 
systems  as  described  in  40  CFR 
1065.140(c)(6),  taking  into  account 
allowances  given  in  §  1066.110(b)(2)(iv). 

(3)  Operate  any  PM  sampling  systems 
at  their  expected  flow  rates. 

(4)  Sample  PM  using  any  sample 
media.  You  may  change  sample  media 
during  preconditioning.  You  must 
discard  preconditioning  samples 
without  weighing  them. 

(5)  You  may  purge  any  gaseous 
sampling  systems  during 
preconditioning. 

(6)  You  may  conduct  calibrations  or 
verifications  on  any  idle  equipment  or 
analyzers  during  preconditioning. 


(g)  Take  the  following  steps  before 
emission  sampling  begins: 

(1)  For  batch  sampling,  connect  clean 
storage  media,  such  as  evacuated  bags  or 
tare-weighed  filters. 

(2)  Start  all  measurement  instruments 
according  to  the  instrument 
manufacturer’s  instructions  and  using 
good  engineering  judgment. 

(3)  Start  dilution  systems,  sample 
pumps,  and  the  data-collection  system. 

(4)  Pre-heat  or  pre-cool  heat 
exchangers  in  the  sampling  system  to 
within  their  operating  temperature 
tolerances  for  a  test. 

(5)  Allow  heated  or  cooled 
components  such  as  sample  lines, 
filters,  chillers,  and  pumps  to  stabilize 
at  their  operating  temperatures. 

(6)  Adjust  the  sample  flow  rates  to 
desired  levels  using  bypass  flow,  if 
desired. 

(7)  Zero  or  re-zero  any  electronic 
integrating  devices  before  the  start  of 
any  test  interval. 

(8)  Select  gas  analyzer  ranges.  You 
may  not  switch  the  gain  of  an  analyzer’s 
analog  operational  amplifier(s)  during  a 


test.  However,  you  may  switch 
(automatically  or  manually)  gas  analyzer 
ranges  during  a  test  if  such  switching 
changes  only  the  range  over  which  the 
digital  resolution  of  the  instrument  is 
applied. 

(9)  Zero  and  span  all  continuous  gas 
analyzers  using  gases  that  meet  the 
specifications  of  40  CFR  1065.750.  For 
FID  analyzers,  you  may  account  for  the 
carbon  number  of  your  span  gas  either 
during  the  calibration  process  or  when 
calculating  your  final  emission  value. 
For  example,  if  you  use  a  CsHg  span  gas 
of  concentration  200  ppm  (pmol/mol), 
you  may  span  the  FID  to  respond  with 
a  value  of  600  ppm  (pmol/mol)  of 
carbon  or  200  ppm  of  propane. 

However,  if  your  FID  response  is 
equivalent  to  propane,  include  a  factor 
of  three  to  make  the  final  calculated 
hydrocarbon  mass  consistent  with  a 
molar  mass  of  13.875389.  When 
utilizing  an  NMC-FID,  span  the  FID 
analyzer  consistent  with  the 
determination  of  their  respective 
response  factors,  RF,  and  penetration 
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fractions,  PF,  according  to  40  CFR 
1065.365. 

(10)  We  recommend  that  you  verify 
gas  analyzer  responses  after  zeroing  and 
spanning  by  sampling  a  calibration  gas 
that  has  a  concentration  near  one-half  of 
the  span  gas  concentration.  Based  on  the 
results,  use  good  engineering  judgment 
to  decide  whether  or  not  to  re-zero,  re¬ 
span,  or  re-calibrate  a  gas  analyzer 
before  starting  a  test. 

(11)  If  you  correct  for  dilution  air 
background  concentrations  of  associated 
engine  exhaust  constituents,  start 
sampling  and  recording  background 
concentrations  at  the  same  time  you 
start  sampling  exhaust  gases. 

(12)  Turn  on  cooling  fans  immediately 
before  starting  the  test. 

(h)  Proceed  with  the  test  sequence 
described  in  §  1066.430. 

§  1 066.430  Performing  emission  tests. 

(a)  See  the  standard-setting  part  for 
drive  schedules.  These  are  defined  by  a 
smooth  fit  of  a  specified  speed  vs.  time 
sequence. 

(b)  The  driver  must  attempt  to  follow 
the  target  schedule  as  closely  as 
possible,  consistent  with  the 
specifications  in  paragraph  (b)  of  this 


section.  Instantaneous  speeds  must  stay 
within  the  following  tolerances: 

(1)  The  upper  limit  is  2.0  mph  higher 
than  the  highest  point  on  the  trace 
within  1.0  s  of  the  given  point  in  time. 

(2)  The  lower  limit  is  2.0  mph  lower 
than  the  lowest  point  on  the  trace 
within  1.0  s  of  the  given  time. 

(3)  The  same  limits  apply  for  vehicle 
operation  without  exhaust 
measurements,  such  as  vehicle 
preconditioning  and  warm-up,  except 
that  the  upper  and  lower  limits  for 
speed  values  are  ±4.0  mph.  In  additionj 
up  to  three  occurrences  of  speed 
variations  greater  than  the  tolerance  are 
acceptable  for  vehicle  operation  without 
exhaust  measurements,  as  long  as  they 
occur  for  less  than  15  seconds  on  any 
occasion  and  are  clearly  documented  as 
to  the  time  and  speed  at  that  point  of  the 
driving  schedule. 

(4)  Void  the  test  if  you  do  not 
maintain  speed  values  as  specified  in 
this  paragraph  (b),  except  as  allowed  by 
this  paragraph  (b)(4).  Speed  variations 
(such  as  may  occur  during  gear  changes 
or  braking  spikes)  may  occur  as  follows, 
provided  that  such  variations  are  clearly 
documented,  including  the  time  and 


speed  values  and  the  reason  for  the 
deviation: 

(i)  Speed  variations  greater  than  the 
specified  limits  are  acceptable  for  up  to 
2.0  seconds  on  any  occasion. 

(ii)  For  vehicles  that  are  not  able  to 
maintain  acceleration  as  specified  in 
§  1066.420(e)(5),  do  not  count  the 
insufficient  acceleration  as  being 
outside  the  specified  limits. 

(5)  We  may  approve  an  alternate  test 
cycle  and  cycle-validation  criteria  for 
vehicles  that  do  not  have  enough  power 
to  follow  the  specified  driving  trace. 

The  alternate  driving  specifications 
must  be  based  on  making  best  efforts  to 
maintain  acceleration  and  speed  to 
follovv  the  specified  test  cycle.  We  must 
approve  these  alternate  driving 
specifications  before  you  perform  this 
testing. 

(c)  Figure  1  and  Figure  2  of  this 
section  show  the  range  of  acceptable 
speed  tolerances  for  typical  points 
during  testing.  Figure  1  of  this  section 
is  typical  of  portions  of  the  speed  curve 
that  are  increasing  or  decreasing 
throughout  the  2-second  time  interval. 
Figure  2  of  this  section  is  typical  of 
portions  of  the  speed  curve  that  include 
a  maximum  or  minimum  value. 
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Figure  1  of  §1066.430 — Example  of  the  allowable  ranges  for  the  driver’s  trace. 


£ 
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Figure  2  of  §1066.430 — Example  of  the  allowable  ranges  for  the  driver’s  trace. 


(d)  Start  testing  as  follows: 

(1)  If  a  vehicle  is  already  running  and 
warmed  up,  and  starting  is  not  part  of 
the  test  cycle,  operate  the  vehicle  as 
follows: 

(i)  For  transient  test  cycles,  control 
vehicle  speeds  to  follow  a  drive 


schedule  consisting  of  a  series  of  idles, 
accelerations,  cruises,  and 
decelerations. 

(ii)  For  cruise  test  cycles,  control  the 
vehicle  operation  to  match  the  speed  of 
the  first  interval  of  the  test  cycle.  Follow 
the  instructions  in  the  standard-setting 


part  to  determine  how  long  to  stabilize 
the  vehicle  during  each  interval,  how 
long  to  sample  emissions  at  each 
interval,  and  how  to  transition  between 
intervals. 

(2)  If  engine  starting  is  part  of  the  test 
cycle,  start  recording  continuous  data. 
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any  electronic  integrating  devices,  and 
batch  sampling  before  starting  the 
engine.  Initiate  the  driver’s  trace  when 
the  engine  starts. 

(e)  Perform  the  following  at  the  end  of 
each  test  interval,  except  as  specified  in 
subpart  I  of  this  part: 

(1)  Shut  down  the  vehicle  if  it  is  part 
of  the  test  cycle  or  if  testing  is  complete. 

(2)  Continue  to  operate  all  sampling 
and  dilution  systems  to  allow  the 
response  times  to  elapse.  Then  stop  all 
sampling  and  recording,  including 
background  sampling.  Finally,  stop  any 
integrating  devices  and  indicate  the  end 

.  of  the  duty  cycle  in  the  recorded  data. 

(f)  If  testing  involves  engine  shutdown 
followed  by  another  test  interval,  start  a 
timer  for  the  vehicle  soak  when  the 
engine  shuts  down.  Turn  off  cooling 
fans,  close  the  vehicle  hood  (if 
applicable),  and  turn  off  the  CVS  or 
disconnect  the  exhaust  tube  from  the 
tailpipe(s)  of  the  vehicle  unless 
otherwise  instructed  in  the  standard¬ 
setting  part.  If  testing  is  complete, 
disconnect  the  exhaust  tube  from  the 
vehicle  tailpipe(s)  and  drive  the  vehicle 
from  dynamometer. 

(g)  Take  the  following  steps  after 
emission  sampling  is  complete: 

(1)  For  any  proportional  batch  sample, 
such  as  a  bag  sample  or  PM  sample, 
verify  that  proportional  sampling  was 
maintained  according  to  40  CFR 
1065.545.  Void  any  samples  that  did  not 
maintain  proportional  sampling 
according  to  those  specifications. 

(2)  Place  any  usecl  PM  samples  into 
covered  or  sealed  containers  and  return 
them  to  the  PM-stabilization 
environment.  Follow  the  PM  sample 
post-conditioning  and  total  weighing 
procedures  in  40  CFR  1065.595. 

(3)  As  soon  as  practical  after  the 
interval  or  test  cycle  is  complete,  or 
optionally  during  the  soak  period  if 
practical,  perform  the  following; 


Where: 

Fid,  =  the  driven  inertial  force  over  an 

interval  i,  as  described  by  Equation  18  of 
SAEJ2951. 

Fidj  =  the  target  inertial  force  over  an  interval 
j,  as  described  by  Equation  19  of  SAE 
J2951. 


(i)  Begin  drift  check  for  all  continuous 
gas  analyzers  as  described  in  paragraph 
(g)(6)  of  this  section  and  zero  and  span 
alt  batch  gas  analyzers  as  soon  as 
practical  prior  to  any  batch  sample 
analysis.  You  may  perform  this  batch 
analyzer  zero  and  span  prior  to  the  end 
of  the  test  cycle  or  interval. 

(ii)  Analyze  any  conventional  gaseous 
batch  samples  (HC,  CH4,  CO,  NOx,  and 
CO2)  no  later  than  30  minutes  after  an 
interval  or  test  cycle  is  complete,  or 
during  the  soak  period  if  practical. 
Analyze  background  samples  no  later 
than  60  minutes  after  the  test  cycle  is 
complete. 

(iii)  Analyze  nonconventional  gaseous 
batch  samples  (including  background), 
such  as  NMHCE,  N2O,  or  NMOG 
sampling  with  ethanol,  as  soon  as 
practicable  using  good  engineering 
judgment. 

(4)  Range  validation.  If  an  analyzer 
operated  above  100%  of  its  range  at  any 
time  during  the  test,  perform  the 
following  steps: 

(i)  For  batch  sampling,  re-analyze  the 
sample  using  the  lowest  analyzer  range 
that  results  in  a  maximum  instrument 
response  below  100%.  Report  the  result 
from  the  lowest  range  from  which  the 
analyzer  operates  below  100%  of  its 
range. 

(ii)  For  continuous  sampling,  repeat 
the  entire  test  using  the  next  higher 
analyzer  range.  If  the  analyzer  again 
operates  above  100%  of  its  range,  repeat 
the  test  using  the  next  higher  range. 
Continue  to  repeat  the  test  until  the 
analyzer  consistently  operates  at  less 
than  100%  of  its  range.  Keep  records  of 
any  tests  where  the  analyzer  exceeds  its 
range.  We  may  consider  these  results  to 
be  failures,  consistent  with  good- 
engineering  judgment. 

(5)  After  quantifying  exhaust  gases,  . 
verify  drift  as  follows: 

rn  _  in 


V  j='  y 


(i)  For  batch  and  continuous  gas 
analyzers,  record  the  mean  analyzer 
value  after  stabilizing  a  zero  gas  to  the 
analyzer.  Stabilization  may  include  time 
to  purge  the  analyzer  of  any  sample  gas, 
plus  any  additional  time  to  account  for 
analyzer  response. 

(ii)  Record  the  mean  analyzer  value 
after  stabilizing  the  span  gas  to  the 
analyzer.  Stabilization  may  include  time 
to  purge  the  analyzer  of  any  sample  gas, 
plus  any  additional  time  to  account  for 
analyzer  response. 

(iii)  Use  these  data  to  validate  that 
analyzer  drift  does  not  exceed  2.0%  of 
the  analyzer  full  scale. 

(h)  [Reserved] 

(i)  Measure  and  record  ambient 
pressure.  Measure  and  record  ambient 
temperature  continuously  to  verify  that 
it  remains  within  the  temperature  range 
specified  in  §  1066.425(c)(1)  throughout 
the  test.  Also  measure  humidity  if 
required,  such  as  for  correcting  NOx 
emissions,  or  meeting  the  requirements 
of  §  1066.425(d). 

(j)  For  vehicles  at  or  below  14,000 
pounds  GVWR,  determine  overall  driver 
accuracy  as  follows; 

(1)  Compare  the  following  drive  cycle 
metrics,  based  on  measured  vehicle 
speeds,  to  a  reference  value  based  on  the 
target  cycle  that  would  have  been 
generated  by  driving  exactly  to  the 
target  trace  as  described  in  SAE  J2951 
(incorporated  by  reference  in 
§1066.1010). 

(i)  Determine  the  Energy  Economy 
Rating  as  described  in  Section  5.4  of 
SAE  J2951. 

(ii)  Determine  the  Absolute  Speed 
Change  Rating  as  described  in  Section 
6.1.2  of  SAE  J2951. 

(iii)  Calculate  the  Inertia  Work  Rating, 
IR,  using  the  both  the  sums  of  the 
incremental  driven  and  the  target  inertia 
work  as  described  in  Eq.  1066.430-1. 


Eq.  1066.430-1 


Dd,  =  the  incremental  driven  distance  over  an 
interval  i,  as  described  by  Equation  12  of 
SAE  J2951. 

Dd,  =  the  incremental  target  distance  over  an 
interval  /,  as  described  by  Equation  13  of 
SAE  J2951. 

(2)  The  standard-setting  part  may 
require  you  to  provide  to  us  10  Hz  data 


to  characterize  both  target  and  actual 
values  for  cycle  energy.  Calculate  target 
values  based  on  the  vehicles  speeds 
from  the  specified  test  cycle. 
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Subpart  F — Hybrids  and  Electric 
Vehicles 

§1066.501  Overview. 

For  HEV,  PHEV,  and  pure  electric 
vehicle  (EV),  use  the  following 
procedures: 

iaj  Correct  the  results  for  Net  Energy 
Change  of  the  RESS  as  follows: 

(1)  For  vehicles  at  or  below  14,000 
pounds  GVWR,  follow  SAE  J1711 
(incorporated  by  reference  in 

§  1066.1010)  except  as  noted  in  this 
paragraph  (a).  Use  ±1%  of  reading  or 
±0.3%  of  full  scale,  whichever  is  greater,  • 
in  place  of  the  current  measurement 
accuracy  in  Section  4.2a  of  SAE  J1711. 

(2)  For  vehicles  above  14,000  pounds 
G\AVR.  follow  SAE  J2711  (incorporated 
by  reference  in  §  1066.1010)  for 
requirements  related  to  charge- 
sustaining  operation. 

(3)  For  pure  EVs,  irrespective  of 
GVWR,  follow  SAE  J1634  (incorporated 
by  reference  in  §  1066.1010). 

(b)  This  paragraph  (b)  applies  for 
vehicles  that  include  an  engine-powered 
generator  or  other  auxiliary  power  unit 
that  provides  motive  power.  For 
example,  this  would  include  a  vehicle 
that  has  a  small  gasoline  engine  that 
generates  electricity  to  charge  batteries. 
Unless  we  approve  otherwise,  measure 
emissions  for  all  test  cycles  when  such 
an  engine  is  operating.  For  each  test 
cycle  for  which  emissions  are  not 
measured,  you  must  validate  that  such 
engines  are  not  operating  at  any  time 
during  the  test  cycle. 

Subpart  G — Calculations 

§1066.601  Overview. 

(a)  This  subpart  describes  calculations 
used  to  determine  emission  rates.  See 
the  standard  setting  part  and  the  other 
provisions  of  this  part  to  determine 
which  equations  apply  for  your  testing. 
This  subpart  describes  how  to — 

*  (1)  Use  the  signals  recorded  before, 
during,  and  after  an  emission  test  to 
calculate  distance-specific  emissions  of 
each  regulated  pollutant. 

(2)  Perform  calculations  for 
calibrations  and  performance  checks. 

(3)  Determine  statistical  values. 

(b)  You  may  use  data  from  multiple 
systems  to  calculate  test  results  for  a 


single  emission  test,  consistent  with 
good  engineering  judgment.  You  may 
also  make  multiple  measurements  from 
a  single  batch  sample,  such  as  multiple 
weighing  of  a  PM  filter  or  multiple 
readings  fi'om  a  bag  sample.  Although 
you  may  use  an  average  of  multiple 
measurements  from  a  single  test,  you 
may  not  use  test  results  from  multiple 
emission  tests  to  report  emissions.  We 
allow  weighted  means  where 
appropriate,  such  as  for  sampling  onto 
a  PM  filter  over  the  FTP.  You  may 
discard  statistical  outliers,  but  you  must 
report  all  results. 

§  1 066.61 0  Mass-based  and  molar-based 
exhaust  emission  calculations. 

(a)  Calculate  your  total  mass  of 
emissions  over  a  test  cycle  as  specified 
in  paragraph  (c)  of  this  section  or  in  40 
CFR  part  1065,  subpart  G,  as  applicable. 

(b)  For  composite  emission 
calculations  over  multiple  test  intervals 
and  corresponding  weighting  factors, 
see  the  standard-setting  part. 

(c)  To  calculate  total  mass  emissions, 
multiply  a  concentration  by  its 
respective  flow  and  density  as  specified 
in  Eq.  1066.610-1.  Before  calculating 
mass  emissions  as  specified  in 
paragraph  (d)  and  (e)  of  this  section, 
perform  the  following  sequence  of 
preliminary  calculations  to  correct 
recorded  concentration  measurements: 

(1)  For  vehicles  above  14,000  pounds 
GVWR,  correct  all  THC  and  CH4 
concentrations  for  initial  contamination 
as  described  in  40  CFR  1065.660(a), 
including  continuous  readings,  sample 
bag  readings,  and  dilution  air 
background  readings.  This  correction  is 
optional  for  vehicles  at  or  below  14,000 
pounds  GVWR. 

(2)  Correct  all  concentrations 
measured  on  a  “dry”  basis  to  a  “wet” 
basis,  including  dilution  air  background 
concentrations. 

(3)  Calculate  all  NMHC  and  CH4 
concentrations,  including  dilution  air 
background  concentrations,  as  described 
in  40  CFR  1065.660. 

(4)  For  vehicles  at  or  below  14,000 
pounds  GVWR,  calculate  HC  ' 
concentrations,  including  dilution  air 
background  concentrations,  as  described 
in  this  section  and  §  1066.665  for 
NMOG.  For  emission  testing  of  vehicles 


above  14,000  pounds  GVWR,  with  fuels 
that  contain  25%  or  more  oxygenated 
compounds  by  volume,  calculate  HC 
concentrations,  including  dilution  air 
background  concentrations,  as  described 
in  40  CFR  part  1065,  subpart  I,  for  THCE 
and  NMHCE. 

(5)  Correct  all  NOx  emission  values 
for  test  cell  ambient  air  humidity  as 
described  in  §  1066.630. 

(6)  Correct  all  gaseous  concentrations 
for  dilution  air  background  as  described 
in  §1066.620. 

(7)  Correct  all  PM  filter  masses  for 
sample  media  buoyancy  as  described  in 
40  CFR  1065.690. 

(d)  Calculate  the  emission  mass  of 
each  gaseous  pollutant  using  the 
following  equation: 

^[emission]  /^[emission]  ‘^[emission]  ^ 

Eq.  1066.610-1 

Where: 

miemissioni  =  emissioH  mass  over  the  test 
.  interval. 

Vmix  =  total  dilute  exhaust  volume  over  the 
test  interval  at  standard  reference 
conditions,  corrected  for  any  volume 
removed  for  emission  sampling  and  the 
addition  of  secondary  dilution  air  (if 
applicable). 

Picmissioni  =  density  of  the  appropriate 
chemical  species  as  given  in 
§  1066.1005(f). 

Xiemissioni  =  measured  emission  concentration 
in  the  sample,  after  dry-to-wet  and 
background  corrections, 
c  =  10  for  emission  concentrations  %  and 
10  **  for  emission  concentrations  in 
ppm. 

Example: 

Vmix  =  170.878  m-"*  (from  paragraph  (f)  of 
this  section) 

Pnox  =  1913  g/m^ 

Xnox  =  0.9721  ppm 
c=  10-6 

ntNOx  =  170.878  1913  0.9721-10-6  = 
0.3177  g 

(e)  The  calculation  of  PM  is 
dependent  on  how  many  PM  filters  are 
used  (for  example  as  described  in 

§  1066.822(b)),  as  follows: 

(1)  Except  as  specified  in  paragraphs 
(e)(2)  and  (3)  of  this  section,  calculate 
nipM  using  the  following  equation: 


= 


V  —V 

V  '  PMstd  ^  sdastd  7 


^  ^PMlil  ^^PMbkgnd 


Eq.  1066.610-2 
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Where: 

/npM  =  mass  of  particulate  matter  emissions 
over  the  test  interval,  as  described  in 
§  1066.820(b)(1),  (2),  and  (3). 

Vniix  =  total  dilute  exhaust  volume  over  the 
test  interval  at  standard  reference 
conditions,  corrected  for  any  volume 
removed  for  emissions  sampling  and  the 
addition  of  secondary  dilution  air  (if 
applicable). 


I'sUaMd  =  total  volume  of  secondary  dilution 
air  flow  sampled  through  the  filter  over 
the  test  phase  at  standard  temperature 
and  pressure. 

mr-Miii  =  mass  of  particulate  matter  emissions 
on  the  filter  over  the  test  interval. 

mpMbkgnd  =  mass  of  particulate  matter  on  the 
background  filter. 

Example: 


V,nix  =  170.878  m'*  (from  paragraph  (f)  of 
this  section) 

PpMstd  =  0.925  m-^  (from  paragraph  (f)  of 
this  section) 

Kdasui  =  0.527  m-’  (from  paragraph  (f)  of 
this  section) 
ntpMfd  =  0.0000045  g 
UtpMbkgnd  =  0.0000014  g 


f  1  JQ  OTO  \ 

^ -  •  (0.0000045 -0.000001 4)  =  0.001 33  g 

""  1 0.925-0.527  J  ^  ^  ^ 


(2)  If  you  sample  PM  onto  a  single 
filter  as  described  in  §  1066.820(b)(4), 


calculate  mpM  using  the  following 
equation: 


(K.  -PMstd  ^'t-sdastd 


/  -V 

s-PMstd  s-sdastd 


V 


Eq.  1066.610-3 


Eq.  1066.610-3 

Where: 

mpM  =  mass  of  particulate  matter  emissions 
over  the  entire  FTP  as  sampled  according 
to  §  1066.820(b)(4). 

Fniix  =  total  dilute  exhaust  volume  over  the 
test  interval  at  standard  reference 
conditions,  corrected  for  any  volume 
removed  for  emissions  sampling  and  the 
addition  of  secondary  dilution  air  (if 
applicable). 

F( interval i-pmmj  =  total  volume  of  dilute  exhaust 
sampled  through  the  filter  over  the  test 


interval  (ct  =  cold  transient,  s  = 
stabilized,  ht  =  hot  transient)  at  standard 
reference  conditions. 

V(inicrvaii-«ia.sed  =  total  volume  of  Secondary 
dilution  air  sampled  through  the  filter 
over  the  test  interval  (ct  =  cold  transient, 
s  =  stabilized,  ht  =  hot  transient)  at 
standard  reference  conditions. 
mpMfii  =  mass  of  particulate  matter  emissions 
on  the  filter  over  the  test  interval. 
mpMbkgnd  =  mass  of  particulate  matter  on  the 
background  filter. 

Example: 


Vn,ix  =  633.691  m^ 
Pet-PMstd  =  0.925  m-* 
K-t-sdasid  =  0.527  m3 
V's-PMstd  =  1.967  m  * 
Fs-Sdas,d  =  1.121  m3 
-Pht  PMMd  =  1.122  m3 
Pht-sdastd  =  0.639  m3 
mpMni  =  0.0000106  g 

tUpMbkgnd  =  0.0000014  g 


1'^ 


Wp„=  ^ ^ ^ - -  0.0000  06-0.0000014 

0.925-0.527  ,  ,  1.122-0.639)  ^  ’ 

I  0.43  ^  ^  0.57  J 

rupni  =  0.00222  g  calculate  itipm  using  the  following 

(3)  If  you  sample  PM  onto  a  single  equation: 
filter  as  described  in  §  1066.820(b)(5), 


'"pm  /y  _y  )  +  (y  -y  )  (y  -y  )  +  {y  -y  )  '('"pM.-.I  '"pMbkgnd) 

^  ~  V  _ ^  cs-sdasid  /  \  ht-sdastd  /  '  V  ^  hs-PMstd  _  hs-sdastd  / 

I  ”  '  "o.43  ’’  '  0.57  y 


Eq.  1066.610-4 


!  ( 
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where: 

mpM  =  mass  of  particulate  matter  emissions 
over  the  entire  FTP  as  sampled  according 
to  §  1066.820(b)(5). 

Vmix  =  total  dilute  exhaust  volume  over  the 
test  interval  at  standard  reference 
conditions,  corrected  for  any  volume 
removed  for  emissions  sampling  and  the 
addition  of  secondary  dilution  air  (if 
applicable). 

^intervaii-PMstd  =  total  volume  of  dilute  exhaust 
sampled  through  the  filter  over  the  test 
interval  (ct  =  cold  transient,  cs  =  cold 


stabilized,  ht  =  hot  transient,  hs  =  hot 
stabilized)  at  standard  reference 
conditions. 

V| interval  i-'dasid  =  total  volume  of  secoodary 
dilutioaair  sampled  through  the  filter 
over  the  test  interval  (ct  =  cold  transient, 
cs  =  cold  stabilized,  ht  =  hot  transient, 
hs  =  hot  stabilized)  at  standard  reference 
conditions. 

mpMCii  =  mass  of  particulate  matter  emissions 
on  the  filter  over  the  test  interval. 

mpMhkgnd  =  mass  of  particulate  matter  on  the 
background  filter. 


Example: 

VmiK  =  972.121  m3 
Vct-PMscd  =  0.925  m3 
Vct-sdastd  =  0.529  m3 
Vcs-PMstd  =  1.968  m3 
Vcs-sdastd  =  1.123  m3 
Vhi-PMstd  =  1.122  m3 
Pht-sdasid  =  0.641  m3 
Phs-PMMd  =  1.967  m3 
PhS'Sdasld  ~  1.121  m3 

uipMni  =  0.0000229  g 
UlpMbkgnd  =  0.0000014  g 


972.121 


(0.925-0.529)  +  (1.968-1.123)  {1.122  -  0.641)  +  (1. 967-1. 121) 
—  + 


(0.0000229-0.0000014) 


MpM  =  0.00155  g 

(f)  This  paragraph  (f)  describes  how  to 
correct  flow  and  flow  rates  to  standard 
reference  conditions  and  provides  an 
.example  for  determining  Pmix  based  on 
CVS  total  flow  and  the  removal  of 
sample  flow  from  the  dilute  exhaust  gas. 

(1)  Correct  flow  and  flow  rates  to 
standard  reference  conditions  as  needed 
using  the  following  equation: 


jr  _  [flowjact 

[flowjstd 


Pin-T;, 


Psld 


Eq.  1066.610-5 

Where: 

Vinowisid  =  total  volume  of  flow  at  the  flow 
meter  at  standard  reference  conditions. 

Vinowiact  =  total  volume  of  flow  at  the  flow 
meter  at  test  conditions. 

p,n  =  absolute  static  pressure  at  the  flow 
meter  inlet,  measured  directly  or 


calculated  as  the  sum  of  atmospheric 
pressure  plus  a  differential  pressure 
referenced  to  atmospheric  pressure. 

T„d  =  standard  temperature. 

Psid  =  standard  pressure. 

Tin  =  average  temperature  of  the  dilute 

exhaust  sample  at  the  flow  meter  inlet. 

Example: 

VpMaC  =  1.071  m3' 

Pin  =  101.7  kPa 
Ts,d  =  293.15  K 
pstd  =  101.325  kPa 
Tin  =  340.5  K 


1.071-101.7-293.15 

101.325-340.5 


0.925  m' 


•  (2)  The  following  example  provides  a 
determination  of  Vmix  based  on  CVS 
total  flow  and  the  removal  of  sample 
flow  from  one  dilute  exhaust  gas 
analyzer  and  one  PM  sampling  system 
that  is  utilizing  secondary  dilution.  Note 
that  your  Vmix  determination  may  vary 
from  Eq.  1066.610-6  based  on  the 
number  of  flows  that  are  removed  from 
your  dilute  exhaust  gas  and  whether 
your  PM  sampling  system  is  using 
secondary  dilution.  For  this  example, 
Vmix  is  governed  by  the  following 
equation: 

V  =V  -rV  +V  —V 

^  mix  CVSstd  '  gasstd  '  '  PMstd  sdastd 

Eq.  1066.610-6 

Where: 

Vcvsstd  =  total  dilute  exhaust  volume  over  the 
test  interval  at  the  flow  meter  at  standard 
reference  conditions. 

Vgassid  =  total  volume  of  sample  flow  through 
the  gaseous  emission  bench  over  the  test 
interval  at  standard  reference  conditions. 
VpMstd  =  total  volume  of  dilute  exhaust 

sampled  through  the  filter  over  the  test 
interval  at  standard  reference  conditions. 


Vsdastd  =  total  volume  of  secondary  dilution 
air-flow  sampled  through  the  filter  over 
the  test  interval  at  standard  reference 
conditions. 

Example: 

Using  Eq.  1066.610-5 

Vcvssfd  =  170.451  m3,  where  Vcvsact 
=  170.721  m3,  p,„  =  101 .7  kPa,  and 
Tin  =  294.7  K 

Using  Eq.  1066.610-5 

Vgassid  =  0.028  m3,  where  Vgasaci 

=  0.033  m3,  Pin  =  101.7  kPa,  and  T,„ 

=  340.5  K 

Using  Eq.  1066.610-5 

VpMstd  =  0.925  m3,  where  VpMact 

=  1.071  m3.  Pin  =  101.7  kPa,  and  T,„ 

=  340.5  K 

Using  Eq.  1066.610-5 

Vsdastd  =  0.527  m3,  where  Vsdaact 

=  0.531  m3,  Pin  =  101.7  kPa,  and  Ti„ 
=  296.3-K 

Vmix  =  170.451  +  0.028  -f  0.925  -  0.527 
=  170.878  m3 

(g)  Total  sample  volume  over  a  test 

interval.  Calculate  total  flow,  V[fiow],  for 

a  CVS  or  exhaust  gas  sampler  as  follows: 


(1)  Varying  versus  constant  flow  rates. 
The  calculation  methods  depend  on 
differentiating  varying  and  constant 
flow,  as  follows: 

(1)  We  consider  the  following  to  be 
examples  of  varying  flows  that  require 
a  continuous  multiplication  of 
concentration  times  volumetric  flow 
rate:  raw  exhaust,  exhaust  diluted  with 
a  constant  flow  rate  of  dilution  air,  and 
CVS  dilution  with  a  CVS  flow  meter 
that  does  not  have  an  upstream  heat 
exchanger  or  electronic  flow  control. 

(ii)  We  consider  the  following  to  be 
examples  of  constant  exhaust  flows: 

CVS  diluted  exhaust  with  a  CVS  flow 
meter  that  has  an  upstream  heat 
exchanger,  an  electronic  flow  control,  or 
both. 

(2)  Continuous  sampling.  For 
continuous  sampling,  you  must 
frequently  record  a  continuously 
updated  flow  signal.  This  recording 
requirement  applies  for  both  varying 
and  constant  flow  rates. 

(i)  Varying  flow  rate.  If  you 
continuously  sample  from  a  varying 
exhaust  flow  rate,  calculate  V(tiowi  using 
the  following  equation: 
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[flow] 


Where: 


Eq.  1066.610-7 

At  —  1 //record 


Eq.  1066.610-8 

Example: 

A/=  505 

Qrvsi  =  0.276  m^/s 
Qcvsi  =  0.294  m^/s 

^record  “  1  Hz 

Using  Eq.  1066.610-8, 

Af=l/l  =  ls 

Vcvs  =  (0.276+0. 294+. ..+Q0CVS505)  •  1 
Vcvs  -  170.721  m3 
(ii)  Constant  flow  rate.  If  you 
continuously  sample  from  a  constant 


exhaust  flow  rate,  use  the  same 
calculation  described  in  paragraph 
(g)(2)(i)  of  this  section  or  calculate  the 
mean  flow  recorded  over  the  test 
interval  and  treat  the  mean  as  a  batch 
sample,  as  described  in  paragraph 
(g)(3)(iil  of  this  section. 

(3)  Batch  sampling.  For  batch 
sampling,  calculate  total  flow  by 
integrating  a  varying  flow  rate  or  by 
determining  the  mean  of  a  constant  flow 
rate,  as  follows: 

(i)  Varying  flow  rate.  If  you 
proportionally  collect  a  batch  sample 
from  a  varying  exhaust  flow  rate, 
integrate  the  flow  rate  over  the  test 
interval  to  determine  the  total  flow  from 
which  you  extracted  the  proportional 
sample,  as  described  in  paragraph 
(g)(2)(i)  of  this  section. 

(ii)  Constant  flow  rate.  If  you  batch 
sample  from  a  constant  exhaust  flow 


rate,  extract  a  sample  at  a  proportional 
or  constant  flow  rate  and  calculate 
Finowi  from  the  flow  from  which  you 
extract  the  sample  by  multiplying  the 
mean  flow  rate  by  the  time  of  the  test 
interval  using  the  following  equation: 

^How)  =  ^  ■  A/ 

Eq.  1066.610-9 

_ Example: 

Qcvs  =  0.338  m3/s 
At  =  505  s 
Vcvs  =  0.338  -  505 
Vcvs  =  170.69  m3 

§  1 066.620  Dilution  air  background 
correction. 

(a)  Correct  the  emissions  in  a  gaseous 
sample  for  background  using  the 
following  equation; 


X  —  X  —  X 

lemission]  |emission]dexh  [emissionjbkgnd 


r  f 

1- 

V 


Eq.  1066.620-1 


Where: 

XiemisMonidcxh  =  messured  emission 

concentration  in  dilute  exhaust  (after 
dry-to-wet  correction  for  dry 
measurements). 


Xicniission)bkgnd  —  measured  emission 

concentration  in  the  dilution  air  (after 
dry-to-wet  correction  for  dry 
measurements). 

DF  =  dilution  factor  determined  in  paragraph 
(b)  of  this  section. 


'Example: 

XNOxdexh  =  1.08305  ppm 
XNOxbkgnd  =  0.12456  ppm 
DF=  9.14506 


( 

jCno,  =1.08305-0.12456-  1 

V 


__l _ 

9.1 4506  J, 


=  0.97211  ppm 


(b)  Determine  the  dilution  factor,  DF, 
over  the  test  interval  using  the  following 
equation: 


DF  = 


^  cx 

f .  cc 

I3\\ 

Id - h  3.76  • 

1-F- 

1  2 

l  4 

2JJ 

(■^C02  "*■  ^NMHC  ^  ^CH4  -^Co) 


Eq.  1066.620-2 


Where: 

Xco2  =  amount  of  CO2  measured  in  the 
sample  over  the  test  interval. 

Xnmhc  =  amount  of  Ci -equivalent  NMHC 
measured  in  the  sample  over  the  test 
interval. 

XcH4  =  amount  of  CH4  measured  in  the 
sample  over  the  test  interval. 


Xco  =  amount  of  CO  measured  in  the  sample 
over  the  test  interval. 

a  =  atomic  hydrogen-to-carbon  ratio  of  the 
test.  You  may  measure  a  or  use  default 
values  from  Table  1  of  40  CFR  1065.655. 
p  =  atomic  oxygen-to-carbon  ratio  of  the  test 
fuel.  You  may  measure  P  or  use  default 
values  from  Table  1  of  40  CFR  1065.655. 


Example: 

Xco2  =  1.456%  =  0.01456 
Xnmhc  =  0.84  ppm  =  0.00000084 
XcH4  =  0.26  ppm  =  0.00000026 
Xco  =  80.4  ppm  =  0.0000804 
a  =  1.92 
P  =  0.03 
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DF=- 


1 


1.92 


1.92  0.03^ 


=  9.14506 


1  +  — +3.76-  1+- - 1 

2  I  4  2  J 


( 0.0 1 456 +  0.00000084  +  0.00000026  +  0.0000804) 


(c)  Determine  the  dilution  factor,  DF, 
over  the  test  interval  for  partial-flow 
dilution  sample  systems  that  measure 
PM  using  the  following  equation: 


DF  = 


y 

*^PMstd 

y 

exhstd 


Vpmmci  =  170.9  m3 
^exhstd  —  15,9 


df=U2±=ua 

15.4 

(d)  Determine  the  time-weighted 
dilution  factor,  DFw,  over  the  duty  cycle 
using  the  following  equatiori: 


Eq.  1066.620-3 

Where: 

PpMstd  =  total  dilute  exhaust  volume  sampled 
through  the  filter  over  the  test  interval  at 
standard  reference  conditions.' 

Venhsid  =  total  exhaust  volume  sampled  from 
the  vehicle  at  standard  reference 
conditions. 

Example: 


I', 


DF..  = 


i=l 


^df'^' 


Eq.  1066.620-4 


Where: 

N  =  number  of  test  intervals. 
i  =  test  interval  number 
t  =  duration  of  the  test  interval. 

DF  =  dilution  factor  over  the  test  interval. 

Example: 

N=  3 

DF,  =  14.40 
ti  =  505  s 
DF2  =  24.48 
t2  =  867.  s 
DF3  =  17.28 
f3  =  505  s 


DF. 


505  + 867 -H  505 


14.40 


505 Vf— — 867 
)  U4.48  J 


1  ^ 
•505 


=  18.82 


17.28 


§1066.630  NOx  intake-air  humidity 
correction. 

See  the  standard-setting  part  to 
determine  if  you  may  correct  NOx 
emissions  for  the  effects  of  intake-air 
humidity.  Correct  NOx  emissions  for 
intake-air  humidity  as  described  in  this 


section.  See  §  1066.610(c)(1)  for  the 
proper  sequence  for  applying  the  NOx 
intake-air  humidity  correction. 

(a)  For  vehicles  at  or  below  14,000 
pounds  GVWR,  apply  a  correction  for 
any  reciprocating  engines  for  the 
following  test  cycles: 


(1)  Calculate  a  humidity  correction 
using  a  time-weighted  mean  value  for 
ambient  humidity  over  the  test  interval. 
Calculate  absolute  ambient  humidity  in 
grams  H2O  vapor  per  kilogram  of  dry  air 
using  the  following  equation: 


1000-Mh,o-p,-/?//%0.01 


Eq.  1066.630-1 


Where: 

Mh’o  =  molar  mass  of  H2O,  in  g/mol. 

Pd  =  saturated  vapor  pressure  at  the  ambient 
dry  bulb  temperature,  in  kPa. 


RH%  =  relative  humidity  of  ambient  air,  in 

%. 

Main  =  molar  mass  of  air,  in  g/mol. 

Paimos  =  atmospheric  pressure,  in  kPa. 

Example: 


Mh20  =  18.01528  g/mol 
Pd  =  2.93  kPa 
RH%  =  37.5% 

Mair  =  28.96559  g/mol 
Patmos  =  96.71  kPa 


1000-J8.01528  2.93-37.5-0.01 
28.96559  •  (96.7 1  -  2.93  •  37.5  •  0.01) 


=  7.14741  g  HjO  vapor /kg  dry 


air 


(2)  Use  the  following  equation  to 
correct  measured  concentrations  to  a 


reference  condition  of  10.71  grams  H2O  FTP,  US06,  LA-92,  SC03,  and  HFET  test 
vapor  per  kilogram  of  dry  air  for  the  cycles: 
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^NOxdexhcor  "^NOxtlexh 


H. 


l-0.03^9(//-10.7l) 
Eq.  1066.630-2 


Where: 

XNOxdcxh  =  measured  dilute  NOx  emissions. 


Hs  =  humidity  scale.  Set  =  1  for  FTP,  US06, 
LA-92,  and  HFET  test  cycles.  Set  = 
0.8825  for  the  SC03  test  cycle. 

H  =  absolute  humidity,  from  paragraph  (a)(1) 
of  this  section. 


Example: 

H  =  7.14741  g  H20  vapor/kg  dry  air 
XNOxdexh  —  1.21  ppm 


■^NOxdexhcor 


1.21- 


j _ 1 _ 

l-0.0329-(7.14741-10.71) 


1.08305  ppm 


(b)  For  vehicles  above  14,000  pounds 
GVWR,  apply  correction  factors  as 
described  in  40  CFR  1065.670. 

§  1 066.640  Removed  water  correction. 

Correct  for  removed  water  if  water 
removal  occurs  upstream  of  a 
concentration  measurement  and 
downstream  of  a  flow  meter  used  to 
determine  mass  emissions  over  a  test 
interval.  Perform  this  correction  based 
on  the  amouftt  of  water  at  the 
concentration  measurement  and  on  the 
amount  of  water  at  the  flow  meter. 

§  1 066.650  Flow  meter  calibration 
calculations. 

This  section  describes  how  to 
calibrate  various  flow  meters  based  on 
mass  flow  rates.  Calibrate  your  flow 
meter  according  to  40  CFR  1065.640 
instead  if  you  calculate  emissions  based 
on  molar  flow  rates. 

(a)  PDF  calibration  calculations. 
Perform  the  following  steps  to  calibrate 
a  POP  flow  meter: 

(1)  Calculate  PDP  volume  pumped  per 
revolution,  Vrev.  for  each  restrictor 
position  from  the  mean  values 
determined  in  §  1066.140: 

!/■  _  ^ref  Psld 

*^KV  ~  -7  Ti  T 

7nPDP  ' /'in  ■  ^std 

Eq.  1066.650-1 

Where: 

Qref  =  mean  flow  rate  of  the  reference  flow 
meter.  ’ 

Tin  =  mean  temperature  at  the  PDP  inlet. 

Pstd  =  standard  pressure  =  101.325  kPa. 

/nPDP  =  mean  PDP  speed. 

Pin  =  mean  static  absolute  pressure  at  the  PDP 
inlet. 

Tsid  =  standard  temperature  =  293.15  K. 

_  Example: 

Qref  =  0.1651  m3/s 

Tin  =  299.5  K 

Ps,d  =  101.325  kPa 

/nPDP  =  1205.1  r/min  =  20.085  r/s 


Pin  =  98.290  kPa 
Ts,d  =  293.15  K 


^  0.1651-299.5  101.3 

""“20.085 -98.290 -293. 15 

Vrev  =  0.00866  m3/r 

(2)  Calculate  a  PDP  slip  correction 
factor,  Ks  for  each  restrictor  position 
from  the  mean  values  determined  in 
§1066.140: 


Eq.  1066.650-2 

Where: 

/nPDP  =  mean  PDP  speed. 

Pcnii  =  mean  static  absolute  pressure  at  the 
PDP  outlet. 

Pin  =  mean  static  absolute  pressure  at  the  PDP 
inlet. 


Example: 

/nPDP  =  1205.1  r/min  =  20.085  r/s 
Pout  =  100.103  kPa 
Pin  =  98.290  kPa 


^  1  1 100. 103 -98.^ 

*“  20.085  V  100.103 

Ks  =  0.006700  s/r 

(3)  Perform  a  least-squares  regression 
of  Vrev,  versus  PDP  Ks,  by  calculating 
slope,  at,  and  intercept,  Oo,  as  described 
in  40  CFR  1065.602. 

(4)  Repeat  the  procedure  in 
paragraphs  (a)(1)  through  (3)  of  this 
section  for  every  speed  that  you  run 
your  PDP. 

(5)  The  following  example  illustrates 
a  range  of  typical  values  for  different 
PDP  speeds; 


Table  1  of  §  1066.650— Example  of 
PDP  Calibration  Data 


inPDP  (r/s) 

ai  (m3/s) 

a<)  (m3/r) 

12.6 . i 

0.841 

0.056 

Table  1  of  §1066.650— Example  of 
PDP  Calibration  Data— Continued 


/nPDP  (r./s) 

ai  (m3/s) 

a,,  (m3/r) 

16.5 . 

0.831 

-0.013 

20.9 . 

0.809 

0.028 

23.4 . 

0.788 

1  -0.061 

(6)  For  each  speed  at  which  you 
operate  the  PDP,  use  the  appropriate 
regression  equation  from  this  paragraph 
(a)  to  calculate  flow  rate  during 
emission  testing  as  described  in 
§1066.652. 

(b)  SSV  calibration.  The  equations  . 
governing  SSV  flow  assume  one¬ 
dimensional  isentropic  inviscid  flow  of 
an  ideal  gas,  except  that  the  equations 
can  account  for  compressible  flow. 
Paragraph  (b)(2)(iv)  of  this  section 
describes  other  assumptions  that  may 
apply.  If  good  engineering  judgment 
dictates  that  you  account  for  gas 
compressibility,  you  may  either  use  an 
appropriate  equation  of  state  to 
determine  values  of  Z  as  a  function  of 
measured  pressure  and  temperature,  or 
you  may  develop  your  own  calibration 
equations  based  on  good  engineering 
judgment.  Note  that  the  equation  for  the 
flow  coefficient,  Q.  is  based  on  the  ideal 
gas  assumption  that  the  isentropic 
exponent,  y,  is  equal  to  the  ratio  of 
specific  heats,  Cp/Cv  If  good  engineering 
judgment  dictates  using  a  real  gas 
isentropic  exponent,  you  may  either  use 
an  appropriate  equation  of  state  to 
determine  values  of  y  as  a  function  of 
measured  pressure  and  temperature,  or 
you  may  develop  your  own  calibration 
equations  based  on  good  engineering 
judgment. 

(1)  Calculate  volumetric  flow  rate,  Q, 
as  follows: 
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^  =  Q-Q - 

Eq.  1066.650-3 

Where: 

Ca  =  discharge  coefficient,  as  determined  in 
paragraph  (b)(2)(i)  of  this  section. 

Cf  =  flow  coefficient,  as  determined  in 
paragraph  (b)(2](ii)  of  this  section. 

Ai  =  cross-sectional  area  at  the  venturi  throat. 
R  =  molar  gas  constant. 
p,„  =  static  absolute  pressure  at  the  venturi 
inlet. 

Tsid  =  standard  temperature. 

Pstd  =  standard  pressure. 

Z  =  compressibility  factor. 

Mmtx  =  molar  mass  of  gas  mixture. 

Tin  =  absolute  temperature  at  the  venturi 
inlet. 

(2)  Perform  the  following  steps  to 
calibrate  an  SSV  flow  meter: 

(i)  Using  the  data  collected  in 
§  1066.140,  calculate  Ca  for  each  flow 
rate  using  the  following  equation: 

c  =d 

Eq.  1066.650-4 

Where: 

=  measured  volumetric  flow  rate  from  the 
reference  flow  meter. 


(ii)  Use  the  following  equation  to 
calculate  Cf  for  each  flow  rate: 


^■r(  "-i) 


Eq.  1066.650-5 

Where: 

Y=  isentropic  exponent.  For  an  ideal  gas,  this 
is  the  ratio  of  specific  heats  of  the  gas 
mixture,  Cp/Cv 

r  =  pressure  ratio,  as  determined  in  paragraph 
(b)(2)(iii)  of  this  section. 

P  =  ratio  of  venturi  throat  diameter  to  inlet 
diameter. 

(iii)  Calculate  r  using  the  following 

equation: 


Pin 

Eq.  1066.650-6 

Where: 

Ap  =  differential  static  pressure,  calculated 
as  venturi  inlet  pressure  minus  venturi  throat 
pressure. 

(iv)  You  may  apply  any  of  the 
following  simplifying  assumptions  or 
develop  other  values  as  appropriate  for 
your  test  configuration,  consistent  with 
good  engineering  judgment: 


(A)  For  raw  exhaust,  diluted  exhaust, 
and  dilution  air,  you  may  assume  that 
the  gas  mixture  is  incompressible  and 
therefore  behaves  as  an  ideal  gas  (Z  =  1). 

(B)  For  raw  exhaust,  you  may  assume 
□  =  1.385. 

(C)  For  diluted  exhaust  and  dilution 
air,  you  may  assume  □  =  1.399. 

(D)  For  diluted  exhaust  and  dilution 
air,  you  may  assume  Mmix  is  a  function 
only  of  the  amount  of  water  in  the 
dilution  air  or  calibration  air,  Xh2o,  as 
follows: 

^mix  “  ■  (  ^  ~  '^H20  )  -^6,0  ’  •^H20 

Eq.  1066.650-7 

Where: 

Mair  =  28.964  g/mol 

xh2o  =  amount  of  H2O  in  the  dilution  air, 
determined  as  described  in  40  CFR 
1065.645. 

AfH2o  =  18.015  g/mol 
Example: 

Xh2o  =  0.0169  mol/mol 
Mmix  =28.964-(l  -  0169)  + 
18.0150.0169 

Mmix  =  28.7789  g/mol  ^ 

(E)  For  diluted  exhaust  and  dilution 
air,  you  may  assume  a  constant  molar 
mass  of  the  mixture,  Mmix.  for  all 
calibration  and  all  testing  if  you  control 
the  amount  of  water  in  calibration  air 
and  in  dilution  air,  as  shown  in  the 
following  table: 


Table  2  of  §1066.650 — Examples  of  Dilution  Air  and  Calibration  Air  Dewpoints  at  Which  you  May  Assume  a 

Constant  Mmix. 


If  calibration  Tk:*  (°C)  is  .  .  . 

assume  the 
following  con¬ 
stant  Mmix  (g/ 
mol)  .  .  . 

for  the  fol¬ 
lowing  ranges 
of  Tdew  (  C) 
during  emis¬ 
sion  tests® 

28.96559 

<  18 

28.89263 

<21 

28.86148 

<22 

10  . 

28.81911 

<24 

15  . 

28.76224 

<26 

20  . 

28.68685 

-8  to  28 

25  . 

28.58806 

12  to  31 

28.46005 

23  to  34 

3  The  specified  ranges  are  valid  for  all  calibration  and  emission  testing  over  the  atmospheric  pressure  range  (80.000  to  103.325)  kPa. 


Pin  =  99.132  kPa  =  99132  Pa  =  99132  kg/ 
(m-s^) 

Y=  1.399 

P  =  0.8 

Ap  =  2.312  kPa 
Ap  =  2.312  kPa 


(v)  The  following  example  illustrates 
the  use  of  the  governing  equations  to 
calculate  Ca  of  an  SSV  flow  meter  at  one 
reference  flow  meter  value: 

Example: 

Q=  2.395  mVs 


Z=  1 

Mmix  =  28.7789  g/mol  =  0.0287789  kg/ 
mol 

R  =  8.314472  J/(mol-K)  =  8.314472 
(m2-kg)/(s2-mol-K) 

Tin  =  298.15  K 
A,  =  0.01824  m2 


Federal  Register/ Vol.  78,  No.  98/Tuesday,  May  21,  2013 /Proposed  Rules 


30175 


Q  = 


2-1.399- 

^0.977^ -ij 

(1.399-1)- 

(0.8" -0.977^) 

Cf  =  0.274 


C,=  2.395 


1 0 1 .325  •  Vi  •  0.0287789  -8.31 4472  •  298. 1 5 
0.274  •  0.0 1 824  •  8.3 1 4472  •  99 1 32  •  293 . 1 5 


Cd  =  1.695 

.  (vi)  Calculate  the  Reynolds  number, 
Re^,  for  each  reference  volumetric  flow 
rateQ  using  the  throat  diameter  of 
the  venturi,  dt,  and  the  uncorrected  air 
density,  p.  Because  the  dynamic 
viscosity,  p,  is  needed  to  compute  Re^, 
you  may  use  your  own  fluid  viscosity 
model  to  determine  p  for  your 
calibration  gas  (usually  air),  using  good 
engineering  judgment.  Alternatively, 
you  may  use  the  Sutherland  three- 


coefficient  viscosity  model  to 
approximate  p,  as  shown  in  the 
following  sample  calculation  for  Re  ‘ 


Re 


fil 

U„+sJ 

ref 


TTjd.JU 


Eq.  1066.650-8 

Where,  using  the  Sutherland  three- 
coefficient  viscosity  model: 


Eq.  1066.650-9 

Where: 

Po  =  Sutherland  reference  viscosity. 

To  =  Sutherland  reference  temperature. 
S  =  Sutherland  constant. 


Table  3  of  §1065.640 — Sutherland  Three-Coefficient  Viscosity  Model  Parameters 


Gasa 

Po 

kg/(m-s) 

To 

K 

S 

K 

Temp  range 
within  ±2% 
error  5 

K 

Air . 

1.716-10-5 

273 

111 

170  to  1900 

CO2  . 

1.370-10-5 

273 

222 

190  to  1700 

H2O  . 

1.12-10-5 

350 

1064 

360  to  1500 

O2  . 

1.919-10-5 

273 

139 

190  to  2000 

N2  . 

1.663-10-5 

273 

107 

100  to  1500 

Pressure 

limits* 


kPa 

<  1800 
<3600 
< 10000 
<2500 
<  1600 


»  Use  tabulated  parameters  only  for  the  pure  gases,  as  listed.  Do  not  combine  parameters  in  calculations  to  calculate  viscosities  of  gas  mix¬ 
tures. 

The  model  results  are  valid  only  for  ambient  conditions  in  the  specified  ranges. 


Example: 

Po  =  1.716-10-5  kg/(m-s) 
To  =  273  K 


S=  111  K 


M  = 


p  =  1.838-10-5  kg/(m-s) 

Tin  =  298.15  K 

dt  =  152.4  mm  =  0.1524  m 

p  =  1.1508  kg/m3 

_  4-1. 1508-2.395 

^  3.14159-0.1524  1.838  10'' 

fle#  =  1.2531-106 

(vii)  Calculate  p  using  the  following 
equation: 


1.71610'' 


3 


(  298.15^ 

|2  (  273  +  111  ^ 

1  273.  J 

'  U98.I5  +  II1J 

P  = 


P.0- MW 


Eq.  1066.650-10 

Example: 


the  two  quantitites.  The  equation  may 
involve  any  mathematical  expression, 
including  a  polynomial  or  a  power 
series.  The  following  equation  is  an 
example  of  a  commonly  used 
mathematical  expression  for  relating  Cj 
and  Re*: 


_  99 132  0.0287789 

^  ~  8.3 14472  •  298. 15  ^  ‘ 

p  =  1.1508  kg/m3 

(vii)  Create  an  equation  for  Cd  as  a  1066  650-11 

function  of  Re*,  using  paired  values  of 
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(viii)  Perform  a  least-squares 
regression  analysis  to  determine  the 
best-fit  coefficients  for  the  equation  and 
calculate  the  equation’s  regression 
statistics,  SEE  and  r^,  according  to 
§  1065.602. 

(ix)  If  the  equation  meets  the  criteria 
of  SEE<  (0.5%  •  (iefmax)  and  >  0.995, 
you  may  use  the  equation  to  determine 
Cd  for  emission  tests,  as  described  in 
§1065.642. 

(x)  If  the  equation  does  not  meet  the 
specified  statistical  criteria,  you  may 
use  good  engineering  judgment  to  omit 
calibration  data  points;  however,  you 
must  use  at  least  seven  calibration  data 
points  to  demonstrate  that  you  meet  the 
criteria.  For  example,  this  may  involve 
narrowing  the  range  of  flow  rates  for  a 
better  curve  fit. 

(xi)  Take  corrective  action  if  the 
equation  does  not  meet  the  specified 
statistical  criteria  even  after  omitting 
calibration  data  points.  For  example, 
select  another  mathematical  expression 
for  the  Cd  versus  Re*  equation,  check  for 
leaks,  or  repeat  the  calibration  process. 

If  you  must  repeat  the  calibration 
process,  we  recommend  applying  tighter 
tolerances  to  measurements  and 
allowing  more  time  for  flows  to 
stabilize. 

(xii)  Once  you  have  an  equation  that 
meets  the  specified  statistical  criteria, 
you  may  use  the  equation  only  for  the 
corresponding  range  of  flow  rates. 

(c)  CFV  calibration.  Some  CFV  flow 
meters  consist  of  a  single  venturi  and 
some  consist  of  multiple  venturis, 
where  different  combinations  of 
venturis  are  used  to  meter  different  flow 
rates.  For  CFV  flow  meters  that  consist 
of  multiple  venturis,  either  calibrate 
each  venturi  independently  to 
determine  a  separate  calibration 
coefficient,  Ky,  for  each  venturi,  or 
calibrate  each  combination  of  venturis 
as  one  venturi  by  determining  Ky  for  the 
system. 

(1)  To  determine  Ky  for  a  single 
venturi  or  a  combination  of  venturis, 
perform  the  following  steps: 

(i)  Calculate  an  individual  Ky  for  each 
calibration  set  point  for  each  restrictor 
position  using  the  following  equation: 


Eq.  1066.650-12 

Where: 

Q*refsid>  =  mean  flow  rate  from  the  reference 
flow  meter,  at  standard  reference 
conditions. 

7’jn>  =  mean  temperature  at  the  venturi  inlet. 

Pjn>  =  mean  static  absolute  pressure  at  the 
venturi  inlet. 


(ii)  Calculate  the  mean  and  standard 
deviation  of  all  the  Ky  values  (see  40 
CFR  1065.602).  Verify  choked  flow  by 
•  plotting  Ky  as  a  function  of  Pi„.Ky  will 
have  a  relatively  constant  value  for 
choked  flow;  as  vacuum  pressure 
increases,  the  venturi  will  become 
unchoked  and  Ky  will  decrease. 
Paragraphs  (c)(l)(iii)  through  (viii)  of 
this  section  describe  how  to  verify  your 
range  of  choked  flow. 

(iii)  If  the  standard  deviation  of  all  the 
Ky  values  is  less  than  or  equal  to  0.3% 
of  the  mean  Ky,  use  the  mean  Ky  in  Eq. 
1066.652-7,  and  use  the  CFV  only  up  to 
the  highest  venturi  pressure  ratio,  r, 
measured  during  calibration  using  the 
following  equation: 

^  _  I  ^CFV 

Pin 

Eq.  1066.650-13 

Where: 

ApcFv  =  differential  static  pressure;  venturi 
inlet  minus  venturi  outlet. 

(iv)  If  the  standard  deviation  of  all  the 
Ky  values  exceeds  0.3%  of  the  mean  Ky, 
omit  the  Ky  value  corresponding  to  the 
data  point  collected  at  the  highest  r 
measured  during  calibration. 

(v)  If  the  number  of  remaining  data 
points  is  less  than  sevfen,  take  corrective 
action  by  checking  your  calibration  data 
or  repeating  the  calibration  process.  If 
you  repeat  the  calibration  process,  we 
recommend  checking  for  leaks,  applying 
tighter  tolerances  to  measurements  and 
allowing  more  time  for  flows  to 
stabilize. 

(vi)  If  the  number  of  remaining  Ky 
values  is  seven  or  greater,  recalculate 
the  mean  and  standard  deviation  of  the 
remaining  Ky  values. 

(vii)  If  the  standard  deviation  of  the 
remaining  Ky  values  is  less  than  or  equal 
to  0.3%  of  the  mean  of  the  remaining  Ky, 
use  that  mean  Ky  in  Eq  1066.652-7,  and 
use  the  CFV  values  only  up  to  the 
highest  r  associated  with  the  remaining 

(viii)  If  the  standard  deviation  of  the 
remaining  Ky  still  exceeds  0.3%  of  the 
mean  of  the  remaining  Ky  values,  repeat 
the  steps  in  paragraph  (c)(l)(iv)  through 
(vii)  of  this  section. 

(2)  During  exhaust  emission  tests, 
monitor  sonic  flow  in  the  CFV  by 
monitoring  the  CFV  pressure  ratio. 

Based  on  the  calibration  data  selected  to 
meet  the  criteria  for  paragraphs  (c)(l)(iv) 
and  (vii)  of  this  section,  in  which  Ky  is 
constant,  select  the  data  values 
associated  with  the  calibration  point 
with  the  lowest  absolute  venturi  inlet 
pressure  to  determine  the  r  limit. 
Calculate  r  during  the  exhaust  emission 


test  using  Eq.  1066.650-8  to 
demonstrate  that  the  value  of  r  during 
all  emission  tests  is  less  than  or  equal 
to  the  r  limit  derived  from  the  CFV 
calibration  data. 

§  1 066.652  PDP,  SSV,  and  CFV  flow  rate 
calculations. 

This  section  describes  the  equations 
for  calculating  flow  rates  from  various 
flow  meters.  After  you  calibrate  a  flow 
meter  according  to  §  1066.650,  use  the 
calculations  described  in  this  section  to 
calculate  flow  during  an  emission  test. 
Calculate  flow  according  to  40  CFR 
1065.642  instead  if  you  calculate 
emissions  based  on  molar  flow  rates. 

(a)  PDP  volumetric  flow  rate.  Based 
upon  the  speed  at  which  you  operate 
the  PDP  for  a  test  interval,  select  the 
corresponding  slope,  Oi,  and  intercept, 
Qo.  as  calculated  in  §  1066.650(a),  to 
calculate  volumetric  flow  rate,  Q  as 
follows: 


Q  =  L 


Pstd 


Eq.  1066.652-1 

Where; 

/nPDP  =  pump  speed. 

Vrev  =  PDP  volume  pumped  per  revolution. 
Tstd  =  standard  temperature  =  293.15  K. 

Pin  =  static  absolute  pressure  at  the  PDP  inlet. 
Tin  =  pump  inlet  absolute  temperature. 

Psid  =  standard  pressure  =  101.325  kPa. 

P°“'  =  static  absolute  pressure  at  the  PDP 
outlet. 


Eq.  1066.652-2 

Example: 

a\  =  50.43  m^/min  =  0.8405  m^/s 
/nPDP  =  755.0  r/min  =  12.58  r/s 
=  99.950  kPa 
pi"  =  98.575  kPa 
Qo  =  0.056  m3/r 
T"  =  323.5  K 


Vrev 


0.8405  99.950-98.575 


12.58  V  99.950 
=  0.063  m3/r 


-1-0.056 


Q 


12.58 


0.06383-293.15-98.575 

323.5-101.3 


Q  =  0.7079  m3/s 


(b)  SSV  volumetric  flow  rate. 
Calculate  SSV  volumetric  flow  rate 
during  an  emission  test,  Q,  as  follows: 
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Eq.  1066.652-3 

Where: 

Cd  =  discharge  coefficient,  as  determined 
based  on  the  Cd  versus  /?e*  equation  in 
§  1066.650(b)(2)(viii). 

Cf  =  flow  coefficient,  as  determined  in 
§1066.650  (b){2)(ii). 


At  =  venturi  throat  cross-sectional  area. 

R  =  molar  gas  constant. 

Pin  =  static  absolute  pressure  at  the  venturi 
inlet. 

Tsid  =  standard  temperature. 

Psid  =  standard  pre.ssure. 

Z  =  compressibility  factor. 

M,nix  =  molar  mass  of  gas  mixture. 

Tin  =  absolute  temperature  at  the  venturi 
inlet. 

Example: 

Cti  =  0.890 


Cf  =  0.274 
A  =  0.01824  m2 

R  =  8.314472  I/(mol  K)  =  8.314472 
(m2-kg)/(s2-mol-K) 

Pin  =  98.496  kPa 
T„d  =  293.15  K 
p.,d  =  101.325  kPa 
Z=  1 

Mmix  =  28.7789  g/mol  =  0.0287789  kg/ 
mol 

T.n  =  296.85  K 


^  =  0.89 


0.274 


0.0 1 824  •  8.3 1 4472  •  98.496  •  293 . 1 5 
1 0 1 .325  •  Vl  •  0.0287789  •  8.3 1 4472  •  296.85 


Q=  1.252  m3/s 

(c)  CFV  volumetric  flow  rate.  Some 
CFV  flow  meters  consist  of  a  single 
venturi  and  some  consist  of  multiple 
venturis,  where  different  combinations 
of  venturis  are  used  to  meter  different 
flow  rates.  If  you  use  multiple  venturis 
and  you  calibrated  each  venturi 
independently  to  determine  a  separate 
calibration  coefficient,  Kv,  for  each 
venturi,  calculate  the  individual 
volumetric  flow  rates  through  each 
venturi  and  sum  all  their  flow  rates  to 
determine  Q.  If  you  use  multiple 
venturis  and  you  calibrated  each 
combination  of  venturis,  calculate  Q 
using  the  Kv  that  was  determined  for 
that  combination  of  venturis. 

(1)  To  calculate  volumetric  flow  rate 
through  one  venturi  or  a  combination  of 
venturis,  use  the  mean  Kv  you 
determined  according  to  §  1066.650(c) 
and  calculate  the  appropriate 


volumetric  flow  rate,  Q,  during  an 
emission  test  as  follows:  , 


Eq.  1066.652-7 

Where: 

Q  =  air  flow  rate  of  flow  meter,  in  m^/s. 

Kv  =  flow  meter  calibration  coefficient,  in 
m3-K''2/(kPas). 

Tin  =  temperature  at  the  venturi  inlet,  in  K. 
p,n  =  absolute  static  pressure  at  the  venturi 
inlet,  in  kPa. 

Example: 

Kv  =  0.074954  m3-K‘/2/(kPa-s) 

Pin  =  99.654  kPa 
Tin  =  353.15  K 


0.074954-99.654 

V353.15 


Q=  0.39748  m3/s 


(2)  [Reserved] 

§  1 066.665  NMOG  determination. 

For  vehicles  subject  to  an  NMOG 
standard,  determine  NMOG  as  described 
in  paragraph  (a)  of  this  section.  Except 
as  specified  in  the  standard-setting  part, 
you  may  alternatively  calculate  NMOG 
results  based  on  measured  NMHC 
emissions  as  described  in  paragraphs  (c) 
through  (f)  of  this  .section. 

(a)  Determine  NMOG  by 
independently  measuring  alcohols  and 
carbonyls  as  described  in  40  CFR 
1065.805  and  1065.845.  Use  good 
engineering  judgment  to  determine 
which  alcohols  and  carbonyls  you  need 
to  measure.  This  would  typically 
require  you  to  measure  all  alcohols  and 
carbonyls  that  you  expect  to  contribute 
1%  or  more  of  total  NMOG  emissions. 
Calculate  NMOG  with  the  following 
equation,  using  density  values  specified 
in  §  1066.1005(f): 


m 


NMOG 


m 


NMHC 


<=1  PoHCi 


OHCi[THC-FID] 


+i: 


m. 


OHCi 


Eq.  1066.665-1 


Where: 

iUNMoc  =  the  sum  of  the  mass  of  NMOG  in 
the  exhaust. 

niNMHc  =  the  mass  of  NMHC  and  all 

oxygenated  hydrocarbons  (OHCs)  in  the 
exhaust,  as  determined  using  Eq. 
1066.610-1.  Calculate  NMHC  mass  based 

on  pNMHC. 

Pnmhc  =  the  effective  C| -equivalent  density  of 
NMHC  as  specified  in  §  1066.1005(f):. 
uioHCi  =  the  mass  of  oxygenated  species  i  in 
the  exhaust  calculated  using  Eq. 
1066.610-1. 

PocHi  =  the  Cl -equivalent  density,  of 
oxygenated  species  i. 


RFoHCiiTHc-FiDi  =  The  response  factor  of  a 
THC-FID  to  oxygenated  species  i  relative 
to  propane  on  a  Ci-equivalent  basis  as 
determined  in  40  CFR  1065.665. 

(b)  The  following  example  shows  how 
to  determine  NMOG  emissions  as 
described  in  paragraph  (a)  of  this 
section  for  (OHC)  compounds  including 
ethanol  (C2H5OH),  methanol  (CH3OH), 
acetaldehyde  (C2H4O),  and 
formaldehyde  (C2HO)  as  Ci-equivalent 
concentrations: 

niNMHC  =  0.0125  g 


mcH30H  =  0.0002  g 
H1C2H.SOH  =  0.0009  g 
hihcho  =  0.0001  g 
mc2H4o  =  0.00005  g 
RF’ch.ioh|thc-hdi  =  0.63 

RFc2H50H1THC-FIDJ  =  0.75 
RThchoithc-fidi  =  0.00 
flFc2H40[THC-FlDl  =  0.50 
PNMHC-liq  =  576.816  g/m3 
PcH30H  =  1332.02  g/m3 
PC2H50H  =  957.559  g/m3 
Phcho  =  1248.21  g/m3 
Pc2H4o  =  915.658  g/m3 
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NMOG 


=  0.0125-576.816 


^  0.0002  ^  0.0009  ^  '' 

- 0.63  H - 0.75  + 

1332.02  957.559 

,  .2^5^.o.oo+i^.o.5 

U248.21  915.658 


+  0.0002  +  0.0009  +  0.0001  +  0.00005 


0.0002  +  0.0009  +  0.0001  +  0.00005 
uinmog  =  0.013273 
(c)  For  ethanol-gasoline  blends  less 
than  25%  ethanol  by  volume,  you  may 
calculate  NMOG  emissions  from 
measured  NMHC  emissions  as  follows: 

(1)  For  hot-start  and  hot  running  test 
cycles  or  intervals  other  than  the  FTP, 
you  may  determine  NMOG  based  on  the 
test  cycle  NMHC  emission  rate  using  the 
following  equation: 


^NMOGhot  ^NMHChot  '  ^ 

Eq.  1066.665-2 

Where: 

eNMcxjhoi  ■=  mass  emission  rate  of  NMOG 
over  the  hot  running  test  cycle. 

eNMHChoi  =  mass  emission  rate  of  NMHC 
over  the  hot  running  test  cycle, 
calculated  using  pNMHc-iiq- 


Example:, 

eNMHChoi  =  0.025  g/mi 

^MOGhot  =  0.025  •  1.03  =  0.026  g/mi 

(2)  You  may  determine  weighted 
composite  NMOG  for  FTP  testing  based 
on  the  weighted  composite  NMHC 
emission  rate  and  the  volume  percent  of 
ethanol  in  the  fuel  using  the  following 
equation: 


'NMOGeomp 


=  e 


NMHCcomp 


(1.0302  +  0.0071 


Eq.  1066.665-3 


Where: 

eNMcxx.mp  =  weighted  composite  mass 
emission  rate  of  NMOG.  ^ 

^NMHCcomp  =  weighted  composite  mass 

emission  rate  of  NMHC,  calculated  using 

PNMHC-liq. 

FPeioh  =  volume  percentage  of  ethanol  in  the 
test  fuel.  Use  good  engineering  judgment 
to  determine  this  value  either  as 


specified  in  40  CFR  1065.710  or  based  on 
blending  volumes,  taking  into  account 
any  denaturant. 

Example: 

eNMHCtomp  =  0.025  g/mi 

^NMOGeomp  =  0.025  •  (1.0302  +  0.0071  • 
15.1)  =  0.0284  g/mi 


V^Peioh  =  15.1% 

(3)  You  may  determine  NMOG  for  the 
complete  FTP  cold-start  test  interval  for 
use  in  fuel  economy  and  CREE 
calculations  based  on  the  NMHC 
emission  rate  for  the  test  interval  and 
the  volume  percent  of  ethanol  in  the 
fuel  using  the  following  equation: 


•NMOG-FTPet  ^NMHC-FTPct  '  (  ^  -0246  +  0.0079  •  ) 


Eq.  1066.665-4 


Where: 

eNMOG-FTPci  =  mass  emission  rate  of  NMOG 
over  the  FTP  cold  start  test  interval. 
eNMHc-FTPci  =  mass  emission  rate  of  NMHC 
over  the  FTP  cold-start  test  interval, 
calculated  using  pNMHc-iiq- 
VPbjoH  =  volume  percentage  of  ethanol  in  the 
test  fuel. 


Example: 

eNMHc-FTPci  =  0.052  g/mi 
PPeioh  =  15.1% 

^MOG-FiTct  =  0.052-1.0246  + 

0.0079-15.1)  =  0.0595  g/mi 

(4)  You  may  determine  NMOG  for  the 
FTP  stabilized  test  interval  for  either  the 


cold-start  or  hot-start  test  for  use  in  fuel 
economy  and  CREE  calculations  based 
on  the  NMHC  emission  rate  for  the  test 
interval  and  the  volume  percent  of 
ethanol  in  the  fuel  using  the  following 
equation: 


"NMOG-FTPes-hs 


=  e. 


NMHC-FTPcs-hs 


(1.1135  +  0.001-KPe,oh) 


Eq.  1066.665-5 


Where: 

eNMoc-FTPcs-h.s  =  mass  emission  rate  of  NMOG 
over  the  FTP  stabilized  test  interval. 
eNMHc  FTPes-hs  =  mass  emission  rate  of  NMHC 
over  the  FTP  stabilized  test  interval, 
calculated  using  pNMHc-iiq- 


FPeioh  =  volume  percentage  of  ethanol  in  the 
test  fuel. 

(5)  You  may  determine  NMOG  for  the 
complete  FTP  hot-start  test  interval  for 
use  in  fuel  economy  and  CREE 


calculations  based  on  the  NMHC 
emission  rate  for  the  test  interval  and 
the  volume  percent  of  ethanol  in  the 
fuel  using  the  following  equation: 
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NMOG-FTPht  ~  ^NMHC-FTPht  •(1-0195  +  0.003  1  ‘  ) 


Where: 

eNMOG-FTPhi  =  mass  emission  rate  of  NMOG 
over  the  FTP  hot-start  test  interval. 
eNMHc-FTPht  =  mass  emission  rate  of  NMHC 
over  the  FTP  hot-start  test  interval, 
calculated  using  Pnmhc  liq- 
PPeioh  =  volume  percentage  of  ethanol  in  the 
test  fuel. 

(d)  You  may  take  the  following 
additional  steps  when  determining  fuel 
economy  and  CREE  under  40  CFR  part 
600: 

(1)  Calculate  NMOG  by  interval  using 
Eq.  1066.665-3  for  individual  bag 
measurements  from  the  FTP. 

(2)  Calculate  NMOG  for  two-bag  FTPs 
using  Eq.  1066.665-3  for  hybrid-electric 
vehicles  as  described  in  40  CFR 
600.114. 

(e)  We  consider  NMOG  emission 
values  for  diesel-fueled  vehicles,  CNG- 
fueled  vehicles,  and  LPG-fueled 
vehicles  to  be  equivalent  to  NMHC 
emission  values  for  all  test  cycles. 

(f)  For  all  fuels  not  covered  by 
paragraphs  (c)  and  (e)  of  this  section, 
manufacturers  may  propose  a 
methodology  to  calculate  NMOG  results 
from  measured  NMHC  emissions.  We 
will  approve  adjustments  based  on 
comparative  testing  that  demonstrates 
how  to  properly  represent  NMOG  based 
on  measured  NMHC  emissions. 

§1066.695  Data  requirements. 

Record  the  following  information  for 
each  test: 

(a)  Test  number. 

(b)  A  brief  description  of  the  test 
vehicle  (or  other  system/device  tested). 

(c)  Date  and  time  of  day  for  each  part 
of  the  test  sequence. 

(d)  Test  results.  Also  include  a 
validation  of  driver  accuracy  as 
described  in  §  1066.430(j). 

(e)  Driver  and  equipment  operators. 

(f)  Vehicle  information  as  applicable, 
including  identification  number,  model 
year,  applicable  emission  standards, 
vehicle  model,  vehicle  class,  carline, 
test  group,  durability  group,  engine 
family,  evaporative/refueling  emission 
family^  basic  engine  description 
(including  displacement,  number  of 
cylinders,  turbocharger/supercharger 
used,  and  catalyst  type),  fuel  system  - 
(type  of  fuel  injection  and  fuel  tank 
capacity  and  location),  engine  code, 
gross  vehicle  weight  rating,  equivalent 
test  weight,  inertia  weight  class,  actual 
curb  weight  at  zero  miles,  actual  road 
load  at  50  mph,  transmission  class  and 
configuration,  axle  ratio,  odometer 


Eq.  1066.665-6 

reading,  idle  rpm,  and  drive  wheel  tire 
pressure. 

(g)  Dynamometer  identification, 
inertia  weight  setting,  indicated  power 
absorption  setting,  and  records  to  verify 
compliance  with  the  driving  distance 
and  cycle-validation  criteria  as 
calculated  from  measured  roll  or  shaft 
revolutions. 

(h)  Analyzer  bench  identification, 
analyzer  ranges,  recordings  of  analyzer 
output  during  zero,  span,  and  sample 
readings. 

(i)  Associate  the  following 
information  with  the  test  record:  Test 
number,  date,  vehicle  identification, 
vehicle  and  equipment  operators,  and 
identification  of  the  measurements 
recorded. 

,(j)  Test  cell  barometric  pressure  and 
humidity.  You  may  use  a  central 
laboratory  barometer  if  the  barometric 
pressure  in  each  test  cell  is  shown  to  be 
within  ±0.1%  of  the  barometric  pressure 
at  the  central  barometer  location. 

(k)  Records  to  verify  compliance  with 
the  ambient  temperature  requirements 
throughout  the  test  procedure  and 
records  of  fuel  temperatures  during  the 
running  loss  test. 

(l)  [Reserved] 

(m)  For  CVS  systems  record,  dilution 
factpr  for  each  interval  of  the  exhaust 
test  and  the  following  additional 
information: 

(1)  CFV  and  SSV  Vmix  for  each  interval 
of  the  exhaust  test. 

(2)  PDP.  Test  measurements  required 
to  calculate  Vmjx  for  each  interval  of  the 
exhaust  test. 

(n)  The  humidity  of  the  dilution  air  if 
you  remove  H2O  from  an  emission 
sample  before  measurement. 

(o)  Temperature  of  the  dilute  exhaust 
mixture  and  secondary  dilution  air  (in 
the  case  of  a  double-dilution  system)  at 
the  inlet  to  the  respective  gas  meter  or 
flow  instrumentation  used  for 
particulate  sampling. 

(p)  The  maximum  gas  temperature 
over  the  course  of  the  test  within  20  cm 
upstream  or  downstream  of  the  sample 
media  (e.g.,  filter). 

(q)  If  applicable,  the  temperature  of 
the  heated  FID,  the  gas  in  the  heated 
sample  line,  and  the  heated  filter. 

(r)  Gas  meter  or  flow  measurement 
instrumentation  readings  at  the  start  and 
end  of  each  test  interval. 

(s)  The  stabilized  pre-test  weight  and 
post-test  weight  of  each  particulate 
sample  media  (e.g.,  filter). 


(t)  Continuous  temperature  and 
humidity  of  the  ambient  air  in  which 
the  particulate  sample  media  (e.g.,  filter) 
are  stabilized. 

(u)  For  vehicles  fueled  by  natural  gas, 
the  test  fuel  composition,  including  all 
carbon-containing  compounds  (except 
CO);  e.g.  CO2,  of  the  natural  gas-fuel 
used  during  the  test.  Record  C|  and  C2 
compounds  individually.  You  may 
record  C3  through  C5  hydrocarbons 
together,  and  you  may  record  C6  and 
heavier  hydrocarbon  compounds 
together. 

(v)  Additional  required  records  for 
liquefied  petroleum  gas-fueled  vehicles. 
For  vehicles  fueled  by  liquefied 
petroleum  gas,  the  test  fuel  composition, 
including  all  carbon-containing 
compounds  (except  CO);  e.g.  CO2.  Each 
hydrocarbon  compound  present, 
through  C4  compounds,  shall  be 
individually  reported.  Cs.and  heavier 
hydrocarbons  may  be  reported  as  a 
group.  Record  C|  and  C4  compounds 
individually.  You  may  record  C5  and 
heavier  hydrocarbon  compounds 
together. 

Subpart  H — Cold-Temperature  Test 
Procedures 

§  1 066.701  Applicability  and  general 
provisions. 

(a)  The  procedures  of  this  part  1066 
may  be  used  for  testing  at  any  ambient  ‘ 
temperature.  Section  1066.710  describes 
the  provisions  that  apply  for  testing 
testing  motor  vehicles  at  a  nominal 
temperature  of  20  °C  (68  °F);  these 
procedures  apply  for  motor  vehicles  as 
described  in  40  CFR  part  86,  subpart  S. 
and  40  CFR  part  600.  For  other  vehicles, 
see  the  standard-setting  part  to 
determine  if  your  vehicle  is  required  to 
meet  emission  standards  outside  the 
normal  (20  to  30)  °C  (68  to  86  "F) 
temperature  range. 

(b)  Do  not  apply  the  humidity 
correction  factor  in  §  1066.630(a)  for 
cold-temperature  testing. 

§  1 066.71 0  Cold-testing  procedures  for 
measuring  CO  and  NMHC  emissions  and 
determining  fuel  economy. 

This  section  describes  procedures  for 
measuring  carbon  monoxide  (CO)  and 
nonmethane  hydrocarbon  (NMHC) 
emissions  and  determining  fuel 
economy  on  a  cold  day  using  the  FTP 
driving  schedule  (see  §  1066.801). 

(a)  Follow  the  exhaust  emission 
measurement  procedures  specified  in 
§§  1066.410  through  1066.430  and 
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§  1066.820(d),  subject  to  the  following 
exceptions  and  additional  provisions; 

(1)  Measure  and  control  ambient 
conditions  as  specified  in  paragraph  (b) 
of  this  section. 

(2)  Precondition  and  stabilize  the 
vehicle  as  specified  in  paragraphs  (c) 
and  (d)  of  this  section.  Ensure  that  there 
is  no  precipitation  or  dew  on  the  vehicle 
before  the  emission  test. 

(3)  For  dynamometers  that  have 
independently  heated  hearings,  start  the 
emission  test  within  20  minutes  after 
the  end  of  dynamometer  warm  up;  for 
other  dynamometers,  start  the  emission 
test  within  10  minutes  after  the  end  of 
dynamometer  warm  up. 

(4)  Analyze  samples  for  NMHC,  CO, 
and  CO2.  You  do  not  need  to  analyze 
samples  for  other  pollutants. 

(b)  Maintain  ambient  conditions  as 
follows  instead  of  following  the 
specifications  in  subpart  E  of  this  part; 

(1)  Ambient  temperature  for  emission 
tests.  Measure  and  record  ambient 
temperature  in  the  test  cell  at  least  once 
ever\^  60  seconds  during  the  sampling 
period.  The  average  temperature  during 
the  sampling  period  must  be 

(  —  7.0  ±1.7)  °C.  Instantaneous 
temperature  values  may  be  above  —4.0 
°C  or  below  —  9.0  °C,  but  not  for  more 
than  3  minutes  at  a  time. 

(2)  Ambient  temperature  for 
preconditioning.  Ambient  temperatures 
must  be  between  ( — 14.0  and  — 1.0)  °C 
throughout  the  preconditioning  period. 
The  average  ambient  temperature  during 
preconditioning  must  be  (  —  7.0  ±2.8)  °C. 
You  may  precondition  vehicles  at 
temperatures  above  —  7.0  °C  or  with  a 
temperature  tolerance  greater  than  that 
described  in  this  section  (or  both)  if  you 
determine  that  this- will  not  cause 
NMHC,  CO,  or  CO2  emissions  to 
decrease;  if  you  modify  the  temperature 
specifications  for  vehicle 
preconditioning,  adjust  the  procedures 
described  in  this  section  appropriately 
for  your  testing.  Use  good  engineering 
judgment  to  demonstrate  that  you  meet 
the  specified  temperature  tolerances 
specified  in  this  paragraph  (b)(2). 

(3)  Ambient  humidity.  Maintain 
humidity  low  enough  to  prevent 
condensation  on  the  dynamometer  rolls 
during  testing. 

(c)  Take  the  following  steps  to  prepare 
and  precondition  vehicles  for  testing 
under  this  section; 

(1)  Prepare  the  vehicle  as  described  in 
§  1066.814(a). 

(2)  Fill  the  fuel  tank  to  approximately 
40%  of  the  manufacturer’s  nominal  fuel 
tank  capacity  with  the  appropriate  test 
fuel  for  low-temperature  testing 
specified  40  CFR  part  1065,  suhpart  H. 

If  the  leftover  fuel  in  the  fuel  tank  before 
the  refueling  event  does  not  meet  these 


specifications,  drain  the  fuel  tank  before 
refueling.  The  temperature  of  the 
dispensed  test  fuel  must  be  at  or  below 
15.5  °C. 

(3)  You  may  start  the  preconditioning 
drive  once  the  fuel  in  the  fuel  tank 
reaches  ( —  7.0  °C  ±5.6)  °C.  Precondition 
the  vehicle  as  follows; 

(i)  Push  or  drive  the  vehicle  onto  the 
dynamometer. 

(ii)  Operate  the  vehicle  over  one 
UDDS.  You  may  perform  additional 
vehicle  preconditioning  with  repeated 
driving  over  the  UDDS,  subject  to  our 
advance  approval. 

(iii)  Turn  off  the  test  vehicle  and  any 
cooling  fans  within  5  minutes  after 
completing  the  preconditioning  drive. 
Ambient  temperature  must  be  between 
( — 12.0  to  — 1.0)  °C  in  the  5  minutes 
following  the  preconditioning  drive. 

(iv)  Do  not  manually  purge  or  load  the 
evaporative  canister. 

(a)  Soak  the  vehicle  for  (12  to  36) 
hours  to  stabilize  it  at  test  temperatures 
before  starting  the  emission  test  as 
described  in  this  paragraph  (d).  If  you 
move  a  stabilized  vehicle  through  a 
warm  area  when  transporting  it  to  the 
dynamometer  for  testing,  you  must 
restahilize  the  vehicle  by  holding  it  at 
an  ambient  temperature  within  the 
range  specified  in  paragraph  (b)(1)  of 
this  section  for  at  least  six  times  as  long 
as  the  vehicle  was  exposed  to  warmer 
temperatures.  Use  one  of  the  following 
methods  to  reach  a  stabilized  condition; 

(1)  Cold  storage.  Measure  and  record 
ambient  temperature  in  the  test  cell  at 
least  once  every  60  seconds  during  the 
soak  period;  use  these  measured  values 
to  calculate  an  hourly  average 
temperature.  Each  hourly  average 
temperature  must  be  ( —  7.0  °C  ±2.8)  °C. 
Instantaneous  ambient  temperatures 
during  the  soak  period  may  be  above 

— 1.0  °C  or  below  - 12.0,  but  not  for 
more  than  3  minutes  at  a  time. 

(2)  Forced-cooling  or  warming. 
Position  fans  to  blow  temperature- 
controlled  air  onto  the  vehicle  to 
stabilize  the  vehicle  at  the  specified 
temperatures  for  emission  testing. 
Position  fans  to  target  the  vehicle’s  drive 
train,  engine  block,  and  radiator  rather 
than  the  oil  pan.  You  may  not  place  fans 
under  the  vehicle.  You  may  consider  the 
vehicle  to  be  stabilized  at  the  test 
temperature  when  the  bulk  oil 
temperature  reaches  ( -  7  ±1.7)  °C; 
measure  oil  temperature  at  one  or  more 
points  away  from  the  side  or  bottom 
surfaces  of  the  oil  pan.  Each  oil 
temperature  measurement  must  be 
within  the  specified  range  before 
stabilization  is  complete.  Once  the 
vehicle  reaches  this  stabilized 
condition,  hold  the  vehicle  within  the 
stabilized  temperature  range  for  at  least 


one  hour  before  starting  the  emission 
test.  During  this  time,  keep  the  ambient 
temperature  within  the  range  specified 
in  paragraph  (h)(1)  of  this  section. 

Subpart  1 — Exhaust  Emission  Test 
Procedures  for  Motor  Vehicles 

§  1066.801  Applicability  and  general 
provisions. 

This  subpart  I  specifies  how  to  apply 
the  test  procedures  of  this  part  for  motor 
vehicles  at  or  below  14,000  pounds 
GVWR,  including  light-duty  vehicles, 
light-duty  trucks,  and  heavy-duty 
vehicles  at  or  below  14,000  pounds 
GVWR  that  are  subject  to  chassis  testing 
for  exhaust  emissions.  For  these 
vehicles,  references  in  this  part  1066  to 
the  standard-setting  part  include  this 
subpart  I. 

(a)  Use  the  procedures  detailed  in  this 
subpart  to  measure  vehicle  emissions 
over  a  specified  drive  schedule  in 
conjunction  with  subpart  E  of  this  part. 
Where  the  procedures  of  subpart  E  of 
this  part  differ  from  this  subpart  I,  the 
provisions  in  this  suhpart  I  take 
precedence. 

(b)  Collect  samples  of  every  pollutant 
for  which  an  emission  standard  applies, 
unless  specified  otherwise. 

(c)  This  subpart  covers  the  following 
test  procedures; 

(1)  The  Federal  Test  Procedure  (FTP), 
which  includes  the  general  driving 
cycle.  This  procedure  is  also  used  for 
measuring  evaporative  emissions.  This 
may  he  called  the  conventional  test 
since  it  was  adopted  with  the  earliest 
emission  standards. 

(i)  The  FTP  consists  of  one  Urban 
Dynamometer  Driving  Schedule  (UDDS) 
as  specified  in  paragraph  (a)  of 
Appendix  I  of  40  CFR  part  86,  followed 
by  a  10-minute  soak  with  the  engine  off 
and  repeat  driving  through  the  first  505 
seconds  of  the  UDDS.  Note  that  the 
UDDS  represents  about  7.5  miles  of 
driving  in  an  urban  area.  Engine  startup 
(with  all  accessories  turned  off), 
operation  over  the  initial  UDDS,  and 
engine  shutdown  make  a  complete  cold- 
start  test.  The  hot-start  test  consists  of 
the  first  505  seconds  of  the  UDDS 
following  the  10-minute  soak  and  a  hot- 
running  portion  of  the  UDDS  after  the 
first  505  seconds.  The  first  505  seconds 
of  the  UDDS  is  considered  the  transient 
portion;  the  remainder  of  the  UDDS  is 
considered  the  stabilized  (or  hot- 
stabilized)  portion.  The  hot-stabilized 
portion  for  the  hot-start  test  is  generally 
measured  during  the  cold-start  test; 
however,  in  certain  cases,  the  hot-start 
test  may  involve  a  second  full  UDDS 
following  the  10-minute  soak,  rather 
than  repeating  only  the  first  505 
seconds.  See  §§  1066.820  and  1066.822. 
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(ii)  Evaporative  emission  testing 
includes  a  preconditioning  drive  with 
the  UDDS  and  a  full  FTP  cycle, 
including  exhaust  measurement, 
followed  by  evaporative  emission 
measurements.  In  the  three-day  diurnal 
test  sequence,  the  exhaust  test  is 
followed  by  a  running  loss  test 
consisting  of  a  UDDS,  then  two  New 
York  City  Cycles  as  specified  in 
paragraph  (f)  of  Appendix  I  of  40  CFR 
part  86,  followed  by  another  UDDS;  see 
40  CFR  86.134-96.  Note  that  the  New 
York  City  Cycle  represents  about  1.7 
miles  of  driving  in  a  city  center.  The 
running  loss  test  is  followed  hy  a  high- 
temperature  hot  soak  test  as  described 
in  40  CFR  86.138-96  and  a  three-day 
diurnal  emission  test  as  described  in  40 
CFR  86.133-96.  In  the  two-day  diurnal 
test  sequence,  the  exhaust  test  is 
followed  by  a  low-temperature  hot  soak 
test  as  described  in  40  CFR  86.138-96(k) 
and  a  two-day  diurnal  emission  test  as 
described  in  40  CFR  86.133-96(p). 

(iii)  Refueling  emission  tests  for 
vehicles  that  rely  on  integrated  control 
of  diurnal  and  refueling  emissions 
includes  vehicle  operation  over  the  full 
FTP  test  cycle  corresponding  to  the 
three-day  diurnal  test  sequence  to 
precondition  and  purge  the  evaporative 
canister.  For  non-integrated  systems, 
there  is  a  preconditioning  drive  over  the 
UDDS  and  a  refueling  event,  followed 
by  repeated  UDDS  driving  purge  the 
evaporative  canister.  The  refueling 
emission  test  procedures  are  described 
in  40  CFR  86.150  through  86.157. 

(2)  The  Supplemental  Federal  Test 
Procedure  (SFTP)  measures  the 
emission  effects  from  aggressive  driving 
and  operation  with  the  vehicle’s  air 


conditioner.  The  SFTP  is  based  on  a 
composite  of  three  different  test 
elements.  In  addition  to  the  FTP, 
vehicles  generally  operate  over  the 
US06  and  SC03  driving  schedules  as 
specified  in  paragraphs  (g)  and  (h)  of 
Appendix  I  of  40  CFR  part  86, 
respectively.  In  the  case  of  heavy-duty 
vehicles  above  10,000  pounds  GVWR 
and  at  or  below  14,000  pounds  GVWR, 
SFTP  testing  involves  additional  driving 
over  the  LA-92  driving  schedule 
specified  in  paragraph  (c)  of  40  CFR  part 
86,  Appendix  I,  instead  of  the  US06 
driving  schedule.  Note  that  the  US06 
driving  schedule  represents  about  8.0 
miles  of  relatively  aggressive  driving; 
the  SC03  driving  schedule  represents 
about  3.6  miles  of  urban  driving  with 
the  air  conditioner  operating;  and  the 
LA-92  driving  schedule  represents 
about  9.8  miles  of  relatively  aggressive 
driving  for  comlnercial  trucks.  See 
§§  1066.820  and  1066.822. 

(3)  The  Highway  Fuel  Economy  Test 
(HFET).  The  HFET  is  specified  in 
Appendix  I  of  40  CFR  part  600.  Note 
that  the  HFET  represents  about  10.2 
miles  of  rural  and  freeway  driving  with 
an  average  speed  of  48.6  mph  and  a 
maximum  speed  of  60.0  mph.  See 
§1066.839. 

(4)  Cold-temperature  testing.  Cold- 
temperature  standards  apply  for  CO  and 
NMHC  emissions  when  Vehicles  operate 
over  the  FTP  at  a  nominal  temperature 
of  -  7  °C.  See  40  CFR  part  86,  subpart 
C. 

(5)  Emission  measurement  to 
determine  air  conditioning  credits  for 
greenhouse  gas  standards.  In  this 
optional  procedure,  manufacturers 
operate  vehicles  over  repeat  runs  of  the 


AC17  test  sequence  to  allow  for 
calculating  credits  as  part  of 
demonstrating  compliance  with  CO2 
emission  standards.  The  AC17  test 
sequence  consists  of  a  UDDS 
preconditioning  drive,  followed  by 
emission  measurements  over  the  SC03 
and  HFET  driving  schedules.  See 
§1066.835. 

(d)  The  following  provisions  apply  for 
all  testing: 

(1)  Ambient  temperatures 
encountered  by  the  test  vehicle  must  be 
(20  to  30)  °C,  unless  otherwise  specified. 
Where  ambient  temperature 
specifications  apply  before  or  between 
test  measurements,  the  vehicle  may  be 
exposed  to  temperatures  outside  of  the 
specified  range  for  up  to  10  minutes  to 
account  for  vehicle  transport  or  other 
actions  to  prepare  for  testing.  The 
temperatures  monitored  during  testing 
must  be  representative  of  those  , 
experienced  by  the  test  vehicle.  For 
example,  do  not  measure  ambient 
temperatures  near  a  heat  source. 

(2)  Do  not  operate  or  store  the  vehicle 
at  an  incline  if  good  engineering 
judgment  indicates  that  it  would  affect 
emissions. 

(3)  If  a  test  is  void  after  collecting 
emission  data  from  previous  test 
segments,  the  test  may  be  repeated  to 
collect  only  those  data  points  needed  to 
complete  emission  measurements.  You 
may  combine  emission  measurements 
from  different  test  runs  to  demonstrate 
compliance  with  emission  standards. 

(4)  Prepare  vehicles  for  testing  as 
described  in  §  1066.814. 

(e)  The  following  figure  illustrates  the 
FTP  test  sequence  for  measuring 
exhaust  and  evaporative  emissions: 
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Figure  1  of  §1066.801 -FTP  test  sequence. 


§  1 066.81 0  Road  load  power,  test  weight, 
and  inertia  weight  class  determination. 

(a)  Simulate  a  vehicle’s  test  weight  on 
the  dynamometer  using  the  appropriate 
equivalent  test  weight  shown  in  Table  1 
of  this  section.  Equivalent  test  weights 
are  established  according  to  each 
vehicle’s  test  weight  basis,  as  described 
in  paragraph  (b)  of  this  section.  Table  1 
also  specifies  the  inertia  weight  class 
corresponding  to  each  equivalent  test 
weight;  the  inertia  weight  class  allows 
for  grouping  vehicles  with  a  range  of 
equivalent  test  weights.  Table  1  follows: 


Table  1  of  §1066.810— Equivalent 
Test  Weights 

[pounds] 


Test  weight 
basis 

Equivalent 
test  weight 

Inertia 

weight  class 

Up  to  1062  . 

1000 

1000 

1063  to  1187  .... 

1125 

1000 

1188  to  1312  .... 

1250 

1250 

1313  to  1437  .... 

1375 

1250 

1438  to  1562  .... 

1500 

1500 

1563  to  1687  .... 

1625 

1500 

1688  to  1812  .... 

1750 

1750 

1813  to  1937  .... 

1875 

1750 

1938  to  2062  .... 

2000 

2000 

2063  to  2187  .... 

2125 

2000 

2188  to  2312  .... 

2250 

2250 

Table  1  of  §1066.810— Equivalent 
Test  Weights— Continued 


'  [pounds] 

Test  weight 
basis 

Equivalent 
test  weight 

Inertia 

weight  class 

2313  to  2437  .... 

2375 

2250 

2438  to  2562  .... 

2500 

2500 

2563  to  2687  .... 

2625 

2500 

2688  to  2812  .... 

2750 

2750 

2813  to  2937  .... 

2875 

2750 

2938  to  3062  .... 

3000 

3000 

3063  to  3187  .... 

3125 

.  3000 

3188  to  3312  .... 

3250 

3000 

3313  to  3437  .... 

3375 

3500 

3438  to  3562  .... 

3500 

3500 

3563  to  3687  .... 

3625 

3500 

3688  to  3812  .... 

3750 

3500 

3813  to  3937  .... 

3875 

4000 

3938  to  4125  .... 

4000 

4000 

4126  to  4375  .... 

4250 

4000 

4376  to  4625  .... 

4500 

4500 

4626  to  4875  .... 

4750 

4500 

4876  to  5125  .... 

5000 

5000 

5126  to  5375  .... 

5250 

5000 

5376  to  5750  .... 

5500 

5500 

5751  to  6250  .... 

6000 

6000 

6251  to  6750  .... 

6500 

6500 

6751  to  7250  .... 

7000 

7000 

7251  to  7750  .... 

7500 

7500 

7751  to  8250  .... 

8000 

8000 

8251  to  8750  .... 

8500 

8500 

8751  to  925d  .... 

9000 

9000 

9251  to  9750  .... 

9500 

9500 

Table  1  of  §1066.810— Equivalent 
Test  Weights— Continued 

[pounds] 


Test  weight 
basis 

Equivalent 
test  weight 

Inertia 

weight  class 

9751  to  10250  .. 

10000 

10000 

10251  to  10750 

10500 

10500 

10751  to  11250 

11000 

11000 

11251  to  11750 

11500 

11500 

11751  to  12250 

12000 

12000 

12251  to  12750 

12500 

12500 

12751  to  13250 

13000 

13000 

13251  to  13750 

13500 

13500 

13751  to  14000 

14000 

14000 

(b)  The  test  weight  basis  for  non- 
MDPV  heavy-duty  vehicles  is  “adjusted 
loaded  vehicle  weight”.  For  all  other 
vehicles,  the  test  weight  basis  for 
establishing  equivalent  test  weight  is 
“loaded  vehicle  weight”.  These  load 
terms  are  defined  in  40  CFR  86.1803. 

(c)  For  FTP  and  SFTP  testing, 
determine  road  load  forces  for  each  test 
vehicle  at  speeds  between  10  and  70 
miles  per  hour.  The  road  load  force 
must  represent  vehicle  operation  on  a 
smooth,  level  road  with  no  wind  or 
calm  winds,  no  precipitation,  an 
ambient  temperature  of  approximately 
20  °C,  and  atmospheric  pressure  of  • 
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98.21  kPa.  You  may  extrapolate  road 
load  force  for  speeds  below  10  mph. 

§  1 066.81 4  Vehicle  preparation. 

(a)  Include  additional  fittings  and 
adapters,  as  required,  to  accommodate  a 
fuel  drain  at  the  lowest  point  possible 
in  the  tank.(s)  as  installed  on  the  vehicle. 

'  (b)  For  preconditioning  that  involves 
loading  an  evaporative  emission 
canister  with  butane,  provide  valving  or 
other  means  as  necessary  to  allow 
purging  and  loading  of  the  canister. 

(c)  For  vehicles  to  be  tested  for 
running  loss  emissions  (40  CFR  86.134), 
prepare  the  fuel  tank  for  measuring 
temperature  and  pressure  as  specified  in 
40  CFR  86.107-98(e)  and  (f)  and  40  CFR 
86.134.  Vapor  temperature  measurement 
is  optional  during  the  running  loss  test. 

(d)  For  vehicles  to  be  tested  for 
running  loss  emissions,  prepare  the 
exhaust  system  by  sealing  or  plugging 
all  detectable  sources  of  exhaust  gas 
leaks.  Inspect  or  test  the  exhaust  system 
to  ensure  that  there  are  no  leaks  that 
would  cause  exhaust  hydrocarbon 
emissions  to  be  detected  as  running 
losses. 

(e)  The  following  provisions  apply  for 
preconditioniiig  steps  to  reduce  nonfuel 
emissions  to  normal  vehicle  background 
levels  for  vehicles  subject  to  Tier  3 
evaporative  emission  standards  under 
40  CFR  86.1813: 

(1)  You  must  notify  us  in  advance  if 
you  plan  to  perform  such 
preconditioning.  This  notice  must 
include  a  detailed  description  of  the 
intended  procedures  and  any 
measurements  or  thresholds  for 
determining  when  stabilization  is 
complete.  You  need  not  repeat  this 
notification  for  additional  vehicle 
testing  in  the  same  or  later  model  years 
as  long  as  your  preconditioning  practice 
conforms  to  these  procedures. 

(2)  You  may  precondition  a  vehicle  as 
described  in  paragraph  (e)(1)  of  this 
section  only  within  12  months  after  the 
vehicle’s  original  date  of  manufacture, 
except  that  you  may  remove  the  spare 
tire  for  any  testing. 

§  1 066.820  Exhaust  emission  test 
procedures  for  FTP  testing. 

(a)  General.  The  FTP  exhaust 
emission  test  sequence  consists  of  a 
cold-start  test  and  a  hot-start  test  as 
described  in  §  1066.801. 

(b)  PM  sampling  options.  Collect  PM 
using  any  of  the  procedures  specified  in 
paragraphs  (b)(1)  through  (5)  of  this 
section  and  use  the  corresponding 
equation  in  §  1066.822  to  calculate  FTP 
composite  emissions.  Testing  must  meet 
the  requirements  related  to  filter  face 
velocity  as  described  in  40  CFR 
1065.170(c)(l)(vi),  except  as  specified  in 


paragraphs  (b)(4)  and  (5)  of  this  section. 
For  procedures  involving  flow 
weighting,  set  the  filter  face  velocity  to 
a  weighting  target  of  1.0  to  meet  the 
requirements  of  40  CFR 
1065.1 70(c)(l)(vi).  Allow  filter  face 
velocity  to  decrease  as  a  percentage  of 
the  weighting  factor  if  the  weighting 
factor  is  less  than  1.0.  Use  the 
appropriate  equations  in  §  1066.620  to 
show  that  you  meet  the  dilution  factor 
requirements  of  §  1066.110(b)(2)(iii)(B). 

(1)  You  may  collect  a  separate  PM 
sample  for  transient  and  stabilized 
portions  of  the  cold-start  UDDS  and  the 
hot-start  UDDS.  This  may  either  be  done 
by  sampling  with  3  bags  or  4  bags.  You 
may  omit  the  stabilized  portion  of  the 
hot-start  test  (bag  4)  and  use  the 
stabilized  portion  of  the  cold-start  test 
(bag  2)  in  its  place. 

(2)  You  may  collect  PM  on  one  filter 
over  the  cold-start  UDDS  and  on  a 
separate  filter  over  the  hot-start  UDDS. 

(3)  You  may  collect  PM  on  one  filter 
over  the  cold-start  UDDS  (bag  1  and  bag 
2)  and  on  a  separate  filter  over  the  867 
seconds  of  the  stabilized  portion  of  the 
cold-start  UDDS  and  the  first  505 
seconds  of  the  hot-start  UDDS  (bag  2 
and  bag  3).  Note  that  this  option 
involves  duplicate  measurements 
during  the  stabilized  portion  of  the  cold- 
start  UDDS. 

(4)  You  may  collect  PM  on  a  single 
filter  ever  the  cold-start  UDDS  and  the 
first  505  seconds  of  the  hot-start  UDDS. 
If  you  use  this  method,  adjust  your 
sampling  system  flow  rate  to  weight  the 
filter  face  velocity  over  the  three 
intervals  of  the  FTP  based  on  weighting 
targets  of  0.43  for  bag  1,  1.0  for  bag  2, 
and  0.57  for  bag  3. 

(5)  You  may  collect  PM  on  a  single 
filter  over  the  cold-start  UDDS  and  the 
full  hot-start  UDDS.  If  you  use  this 
method,  adjust  your  sampling  system 
flow  rate  to  weight  the  filter  face 
velocity  based  on  weighting  targets  of 
0.75  for  the  cold-start  UDDS  and  1.0  for 
the  hot-start  UDDS. 

(c)  Gaseous  sampling  options.  Collect 
gaseous  samples  using  any  of  the 
following  procedures: 

(1)  You  may  collect  a  single  sample 
for  a  full  UDDS  (cold-start  or  hot-start). 

(2)  You  may  sample  emissions 
separately  for  transient  and  stabilized 
portions  of  any  UDDS. 

(3)  You  may  omit  the  stabilized 
portion  of  the  hot-start  test  (bag  4)  and 
use  the  stabilized  portion  of  the  cold- 
start  test  (bag  2)  in  its  place. 

(4)  You  may  apply  the  provisions  of 
paragraph  (b)  of  this  section  for  any 
gaseous  batch  measurement,  consistent 
with  good  engineering  judgment. 

(d)  Test  sequence.  Follow  the  exhaust 
emission  measurement  procedures 


specified  in  §§  1066.410  through 
1066.430,  subject  to  the  following 
exceptions  and  additional  provisions: 

(1)  Take  the  following  steps  for  the 
cold-start  test: 

(i)  Precondition  the  vehicle  as 
described  in  40  CFR  86.132.  Initiate  the 
cold-start  test  following  the  12  to  36 
hour  soak  period. 

(ii)  Start  sampling  and  recording 
simultaneously  with  starting  the 
vehicle.  Fifteen  seconds  after  the  engine 
starts,  place  the  transmission  in  gear. 
Twenty  seconds  after  the  engine  starts, 
begin  the  initial  vehicle  acceleration  of 
the  driving  schedule. 

(iii)  At  the  end  of  the  deceleration 
scheduled  to  occur  505  seconds  into  the 
cold-start  UDDS,  simultaneously  switch 
all  the  sample  flows  from  the  cold-start 
transient  interval  to  the  stabilized 
interval,  stopping  all  cold-start  transient 
interval  sampling  and  recording, 
including  background  sampling.  Reset 
integrating  devices  for  the  stabilized 
interval  and  indicate  the  end  of  the 
cold-start  interval  in  the  recorded  data. 
Operate  the  vehicle  over  the  remainder 
of  the  UDDS.  Turn  the  engine  off  2 
seconds  after  the  end  of  the  last 
deceleration  in  the  stabilized  interval 
(1,369  seconds  after  the  start  •f  the 
driving  schedule). 

(iv)  Five  seconds  after  the  engine 
stops  running,  stop  all  stabilized 
interval  sampling  and  recording, 
including  background  sampling.  Stop 
any  integrating  devices  for  the  stabilized 
interval  and  indicate  the  end  of  the 
stabilized  interval  in  the  recorded  data. 
Note  that  the  5  second  delay  is  intended 
to  account  for  sampling  system 
transport. 

(2)  Take  the  following  steps  for  the 
hot-start  test: 

(i)  Initiate  the  hot-start  test  (9  to  11) 
minutes  after  the  end  of  the  sample 
period  for  the  cold-start  UDDS. 

(ii)  Repeat  the  steps  in  paragraph 
(d)(l)(ii)  of  this  section.  Operate  the 
vehicle  over  the  first  505  seconds  of  the 
UDDS.  At  the  end  of  the  deceleration 
scheduled  to  occur  505  seconds  into  the 
hot-start  UDDS,  turn  off  the  engine  and 
simultaneously  stop  all  hot-start 
sampling  and  recording,  including 
background  sampling,  and  any 
integrating  devices. 

(iii)  For  tests  that  do  not  include  bag 
4  operation,  turn  the  engine  off.  To 
include  bag  4  measurement,  operate  the 
vehicles  over  the  remainder  of  the 
UDDS  and  conclude  the  testing  as 
described  in  paragraphs  (d)(l)(iii)  and 

(iv)  of  this  section. 

(3)  This  completes  the  procedure  for 
measuring  FTP  exhaust  emissions.  See 
40  CFR  part  86,  subpart  B,  and 
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§  1066.801  for  continuing  to  evaporative 
or  refueling  tests. 


§  1 066.822  Composite  calculations  for  FTP 
exhaust  emissions. 

(a)  Determine  the  mass  of  exhaust 
emissions  of  each  pollutant  for  each 
FTP  test  interval  as  described  in 
§  1066.610. 


(b)  Calculate  the  final  composite 
gaseous  test  results  as  a  mass-weighted 
value,  e[emission]-Frpcomp.  iu  grams  per  mile 
using  the  following  equation; 


^emission]-FlTcomp  0*43 


+  0.57' 


At  As 


Eq.  1066.822-1 


"^1 


nic  =  the  combined  mass  emissions 

determined  from  the  cold-start  UDDS 
test  interval  (generally  known  as  bag  1 
and  bag  2),  in  grams. 

Dc  =  the  measured  driving  distance  from  the 
transient  portion  of  the  cold-start  test 
(bag  1),  in  miles. 

Dc,  =  the  measured  driving  distance  from  the 
stabilized  portion  of  the  cold-start  test 
(bag  2),  in  miles. 


ruh  =  the  combined  mass  emissions 

determined  from  the  hot-start  UDDS  test 
interval  in  grams.  This  is  the  hot- 
stabilized  portion  from  either  the  first  or 
second  UDDS  (bag  2,  unless  you  measure 
bag  4),  in  addition  to  the  hot  transient 
portion  (bag  3). 

Dhi  =  the  measured  driving  distance  from  the 
transient  portion  of  the  hot-start  test  (bag 
3),  in  miles. 

Dhs  =  the  measured  driving  distance  from  the 
stabilized  portion  of  the  hot-start  test 


e  =  0  43 

*=^PM-FTPcoiiip 


A+A: 


^PM-cUDDS  -uQ57.  Hh 


(bag  4),  in  miles.  Set  Dhs  =  Dcs  for  testing 
where  the  hot-stabilized  portion  of  the 
UDDS  is  not  run. 

(c)  Calculate  the  final  composite  PM 
test  results  as  a  mass-weighted  value, 
epM-FTPcomp.  in  grams  per  mile  as  follows: 

(1)  Use  the  following  equation  for  PM 
measured  as  described  in 
§  1066.820(b)(1),  (2),  or  (3): 


At  As 


Eq.  1066.822-2 


mpM-cUDDs  =  the  combined  PM  mass 

emissions  determined  from  the  cold-start 
UDDS  test  interval  (bag  1  and  bag  2),  in 
grams,  as  calculated  using  Eq.  1066.610- 
2. 


mpM-hUDDs  =  the  combined  PM  mass 

emissions  determined  from  the  hot-start 
UDDS  test  interval  (bag  3  and  bag  4),  in 
grams,  as  calculated  using  Eq.  1066.610- 
2.  This  is  the  hot-stabilized  portion  from 
either  the  first  or  second  UDDS  (bag  2, 


unless  you  measure  bag  4),  in  addition 
to  the  hot  transient  portion  (bag  3). 

(2)  Use  the  following  equation  for  PM 
measured  as  described  in 
§  1066.820(b)(4): 


'PM-FTPcomp 


(0.43DJ  +  D„+(0.57DJ 


Eq.  1066.822-3 


Where: 

mpM  =  the  combineil  PM  mass  emissions 
determined  from  the  cold-start  UDDS 
test  interval  and  the  first  505  seconds  of 


the  hot-start  UDDS  test  interval  (bag  1, 
bag  2,  and  bag  3),  in  grams,  as  calculated 
using  Eq.  1066.610-3. 


(3)  Use  the  following  equation  for  PM 
measured  as  described  in 
§  1066.820(b)(5): 


'PM-FTPcomp 


0.43-(D„  +  D..)  +  0.57-(D„+D,.) 


Eq.  1066.822-4 


Where: 

mpM  =  the  combined  PM  mass  emissions 
determined  from  the  cold-start  UDDS 
test  interval  and  the  hot-start  UDDS  test 
interval  (bag  1,  bag  2,  bag  3,  and  bag  4), 


in  grams,  as  calculated  using  Eq. 
1066.610-4. 


§  1066.830  Supplemental  Federal  Test 
Procedures;  ove'rvlew. 

Sections  1066.831  and  1066.832 
describe  the  detailed  procedures  for  the 
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Supplemental  Federal  Test  Procedure 
(SFTP).  This  testing  applies  for  all 
vehicles  subject  to  the  SFTP  standards 
in  40  CFR  part  86,  subpart  S.  The  SFTP 
test  procedure  consists  of  FTP  testing 
and  two  additional  test  elements — a 
sequence  of  vehicle  operation  with  more 
aggressive  driving  and  a  sequence  of 
vehicle  operation  that  accounts  for  the 
impact  of  the  vehicle’s  air  conditioner. 

(a)  The  SFTP  standard  applies  as  a 
composite  representing  the  three  test 
elements.  The  emission  results  from  the 
aggressive  driving  test  element 

(§  1066.831),  the  air  conditioning  test 
element  (§  1066.832),  and  the  FTP  test 
element  (§  1066.  820)  are  analyzed 
according  to  the  calculation 
methodology  and  compared  to  the 
applicable  SFTP  emission  standards  as 
described  in  40  CFR  part  86,  subpart  S. 

(b)  The  test  elements  of  the  SFTP  may 
be  run  in  any  sequence  that  includes  the 
specified  preconditioning  steps. 

§  1 066.831  Exhaust  emission  test 
procedures  for  aggressive  driving. 

(a)  This  section  describes  how  to  test 
using  the  US06  or  LA-92  driving 
schedule.  The  US06  driving  schedule 
can  be  divided  into  two  test  intervals — 
the  US06  City  cycle  comprises  the 
combined  portions  of  the  cycle  from  1 
to  130  seconds  and  from  495  to  596 
seconds,  and  the  US06  Highway  cycle 
comprises  the  portion  of  the  cycle 
between  130  and  495  seconds.  See 

§  1066.801  for  further  information  on 
the  driving  schedules. 

(b)  Take  the  following  steps  to 
precondition  vehicles  for  testing  under 
this  section: 

(1)  Drain  and  refill  the  vehicle’s  fuel 
tank(s)  in  any  of  the  following  cases; 

(1)  For  aggressive-driving  tests  that  do 
not  follow  FTP  or  HFET  testing. 

(ii)  For  a  test  element  that  starts  more 
than  72  hours  after  the  most  recent  FTP 
or  HFET  measurement  (with  or  without 
evaporative  emissio’^  measurements). 

(iii)  For  testing  in  which  the  test 
vehicle  has  not  remained  in  an  area 
where  ambient  temperatures  were 
within  the  rahge  specified  for  testing 
sinc€  the  previous  FTP  or  HFET. 

(2)  Keep  ambient  temperatures  within 
the  ranges  specified  for  test 
measurements  throughout  the 
preconditioning  sequence. 

(3)  Warm  up  the  vehicle  to  a 
stabilized  condition  as  follows: 

(i)  Push  or  drive  the  vehicle  onto  the 
dynamometer. 

(ii)  Operate  the  vehicle  one  time  over 
one  of  the  driving  schedules  specified  in 
this  paragraph  (b)(3)(ii).  You  may  ask  us 
to  use  a  particular  preconditioning 
driving  schedule  if  that  is  related  to  fuel 
effects  on  adaptive  memory  systems.  For 


our  testing,  we  will  generally  operate 
the  vehicle  over  the  same 
preconditioning  cycle  that  will  be  used 
for  testing  in  this  section.  You  may 
exercise  your  sampling  equipment,  but 
you  may  not  determine  emissions 
results  during  preconditioning.  Choose 
from  the  following  driving  schedules; 

(A)  The  first  505  seconds  of  the  UDDS 
(bag  1). 

(B)  The  last  866  seconds  of  the  UDDS 
(bag  2). 

(C)  The  HFET  driving  schedule. 

(D)  US06  driving  schedule  or,  for 
heavy-duty  vehicles  above  10,000 
pounds  GVWR,  just  the  highway  portion 
of  the  US06  driving  schedule. 

(E)  The  SC03  driving  schedule. 

(F)  The  LA-92  driving  schedule. 

(4)  Allow  the  vehicle  to  idle  for  (1  to 
2)  minutes.  This  leads  directly  into  the 
test  measurements  described  in 
paragraph  (c)  of  this  section. 

(c)  For  testing  involving  the  full  US06 
driving  schedule,  you  may  collect 
emissions  from  separate  city  and 
highway  test  intervals  (see  40  CFR  part 
600),  or  you  may  collect  emissions  over 
the  full  US06  driving  schedule  as  a 
single  test  interval.  Take  the  following 
steps  for  to  measure  emissions  over 
separate  city  and  highway  test  intervals: 

(1)  At  130  seconds,  simultaneously 
stop  all  US06  City,  and  start  all  US06 
Highway  sampling,  recording,  and 
integrating  (including  background 
sampling).  At  136  seconds  (before  the 
acceleration),  record  the  measured 
dynamometer  roll  revolutions. 

(2)  At  495  seconds,  simultaneously 
stop  all  US06  Highway,  and  start  all 
US06  City  sampling,  recording,  and 
integrating  (including  background 
sampling).  At  500  seconds  (before  the 
acceleration),  record  the  measured 
dynamometer  roll  revolutions. 

(3)  Except  as  specified  in  paragraph 

(c)(4)  of  this  section,  treat  the  emissions 
from  the  first  and  second  portions  of  the 
US06  City  test  interval  as  a  single 
sample. 

(4)  If  you  collect  gaseous  emissions 
over  separate  city  and  highway  test 
intervals,  you  may  still  collect  PM  over 
the  full  US06  driving  schedule  as  a 
single  test  interval.  If  you  do  this, 
calculate  a  composite  dilution  factor 
based  on  city  and  highway  emissions 
using  Eq.  1066.620—4  to  show  that  you 
meet  the  dilution  factor  requirements  of 
§1066.110(b)(2)(iii)(B). 

(d)  For  diesel-fueled  vehicles, 
measure  THC  emissions  on  a 
continuous  basis  as  described  in  40  CFR 
part  1065.  For  separate  measurement  of 
the  city  and  highway  test  intervals  as 
described  in  paragraph  (c)  of  this 
section,  perform  separate  calculations 
for  each  portion  of  the  test  cycle. 


(e)  Follow  the  exhaust  emission 
measurement  procedures  specified  in 
§§  1066.410  through  1066.430,  subject 
to  the  following  exceptions  and 
additional  provisions: 

(1)  Following  the  preconditioning 
specified  in  §  1066.830,  place  the 
vehicle  in  gear  and  simultaneously  start 
sampling  and  recording.  Begin  the  first 
acceleration  5  seconds  after  placing  the 
vehicle  in  gear. 

(2)  Operate  the  vehicle  over  the  full 
US06  driving  schedule,  except  as 
follows; 

(i)  For  heavy-duty  vehicles  above 
10,000  pounds  GVWR,  operate  the 
vehicle  over  the  LA-92  driving 
schedule. 

(ii)  Heavy-duty  vehicles  at  or  below 
10,000  pounds  GVWR  may  be  certified 
using  only  the  highway  portion  of  the 
US06  driving  schedule.  See  40  CFR 
86.1816. 

(3)  Turn  the  engine  off  2  seconds 
before  the  end  of  the  driving  schedule. 
Five  seconds  after  the  engine  stops 
running,  stop  all  sampling  and 
recording,  including  background 
sampling.  Stop  any  integrating  devices 
and  indicate  the  end  of  the  test  cycle  in 
the  recorded  data. 

(4)  Correct  calculated  NOx  emissions 
as  described  in  §  1066.630(a)(1). 

§  1 066.832  Exhaust  emission  test 
procedure  for  SC03  emissions. 

This  section  describes  how  to  test 
using  the  SC03  driving  schedule  (see 
§  1066.801).  This  procedure  is  designed 
to  determine  gaseous  exhaust  emissions 
while  simulating  an  urban  trip  on  a  hot 
summer  day.  The  provisions  of  40  CFR 
part  86  and  40  CFR  part  600  waive  SC03 
testing  for  some  vehicles;  in  those  cases, 
calculate  SFTP  composite  emissions  by 
adjusting  the  weighting  calculation  as 
specified  in  40  CFR  part  86,  subpart  S. 

(a)  Keep  the  vehicle  in  an 
environment  meeting  the  conditions 
described  in  paragraph  (e)  of  this 
section  throughout  the  preconditioning 
sequence. 

(b)  Warm  up  the  vehicle  to  a 
stabilized  condition  as  follows; 

(1)  Push  or  drive  the  test  vehicle  onto 
the  dynamometer. 

(2)  Operate  the  test  vehicle  one  time 
over  the  first  505  seconds  of  the  UDDS 
(bag  1),  the  last  867  seconds  of  the 
UDDS  (bag  2),  or  the  SC03  driving 
schedule.  If  the  air  conditioning  test 
sequence  starts  more  than  2  hours  after 
a  different  exhaust  emission  test,  you 
may  instead  operate  the  vehicle  one 
time  over  the  full  UDDS. 

(3)  Following  the  preconditioning 
drive,  turn  off  the  test  vehicle  and  the 
vehicle  cooling  fan(s)  and  allow  the 
vehicle  to  soak  for  (9  to  11)  minutes. 
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(c)  Follow  the  exhaust  emission 
measurement  procedures  specified  in  - 
§§  1066.410  through  1066.430,  subject 
to  the  following  exceptions  and 
additional  provisions: 

(1)  Close  the  vehicle’s  windows  before 
testing. 

(2)  The  test  cell  and  equipment  must 
meet  the  specifications  in  paragraph  (d) 
of  this  section.  Measure  and  control 
ambient  conditions  as  specified  in 
paragraph  (e)  of  this  section. 

(3)  Set  the  vehicle’s  air  conditioning 
controls  by  selecting  A/C  mode  and 
“maximum”,  setting  airflow  to 
“recirculate”  (if  so  equipped),  selecting 
the  highest  fan  setting,  and  turning  the 
A/C  temperature  to  full  cool  (or  72  °F 
for  automatic  systems).  Turn  the  control 
to  the  “on”  position  before  testing  so  the 
air  conditioning  system  is  active 
whenever  the  engine  is  running. 

(4)  Place  the  vehicle  in  gear  15 
seconds  after  engine  starting.  Follow  the 
SC03  driving  schedule. 

(5)  Turn  the  engine  off  2  seconds 
before  the  end  of  the  driving  schedule. 
Five  seconds  after  the  engine  stops 
running,  stop  all  sampling  and 
recording,  including  background 
sampling.  Stop  any  integrating  devices 
any  indicate  the  end  of  the  test  cycle  in 
the  recorded  data.  Note  that  the  5 
second  delay  is  intended  to  account  for 
sampling  system  transport. 

(6)  Correct  calculated  NOx  emissions 
as  described  in  §  1066.630(a)(2). 

(d)  The  following  requirement  apply 
for  the  test  cell  and  cooling  fan 
configuration: 

(1)  Minimum  test  cell  size.  The  test 
cell  must  be  at  least  20  feet  wide,  40  feet 
long,  and  10  feet  high,  unless  we 
approve  the  use  of  a  smaller  test  cell. 

VVe  will  approve  this  only  if  you 
demonstrate  that  the  smaller  test  cell  is 
capable  of  meeting  all  the  requirements 
of  this  section. 

(2)  Vehicle  frontal  airflow.  Verify  that 
the  fan  configuration  meets  the 
requirements  of  §  1066.105(c)(3)  before 
each  test. 

(e)  Maintain  ambient  conditions  as 
follows: 

(1)  Ambient  temperature.  Measure 
and  record  ambient  temperature  in  the 
test  cell  at  least  once  every  30  seconds 
during  the  sampling  period.  Control 
ambient  temperature  during  emission 
sampling  to  35.0  ±3.0  °C  throughout  the 
test  and  (33.6  to  36.4)  °C  on  average. 

(2)  Ambient  humidity.  Measure  and 
record  ambient  humidity  in  the  test  cell 
at  least  once  every  30  seconds  during 
the  sampling  period.  Control  ambient 
humidity  during  emission  sampling  as 
described  in  §  1066.425(d). 

(3)  Conditions  before  and  after  testing. 
Use  good  engineering  judgment  to 


demonstrate  that  you  meet  the  specified 
instantaneous  temperature  and 
humidity  tolerances  in  paragraphs  (e)(1) 
and  (2)  of  this  section  at  all  times  before 
and  between  emission  measurements. 

(4)  Solar  heat  load.  Simulate  solar 
heating  as  follows: 

(i)  You  may  use  a  metal  halide  lamp, 
a  sodium  lamp,  or  a  quartz  halogen 
lamp  with  dichroiC  mirrors  as  a  radiant 
energy  emitter.  VVe  may  also  approve 
the  use  of  a  different  type  of  radiant 
energy  emitter  if  you  demonstrate  that  it 
meets  the  requirements  of  this  section. 

(ii)  We  recommend  achieving  radiant 
heating  with  spectral  distribution 
characteristics  as  described  in  the 
following  table: 


Table  1  of  §1066.832— Rec¬ 
ommended  Spectral  Distribution 


Band  width 
(nm) 

Percent  of  total  spectrum 

Lower  limit 
(%) 

Upper  limit 
(%) 

<320 a  . 

0 

320-400  . 

0 

7 

400-780  . 

45 

55 

>780  . 

35 

53 

a  Note  that  you  may  need  to  filter  the  UV  re¬ 
gion  between  280  and  320  nm. 


(iii)  Determine  radiant  energy 
intensity  experienced  by  the  vehicle  as 
the  average  value  between  two 
measurements  along  the  vehicle’s 
centerline,  one  at  the  base  of  the 
windshield  and  the  other  at  the  bottom 
of  the  rear  window  (or  equivalent 
location  for  vehicles  without  a  rear 
window).  This  value  must  be  850  ±45 
W/m2.  Instruments  for  measuring 
radiant  energy  intensity  must  meet  the 
following  minimum  specifications: 

(A)  Sensitivity  of  9  microvolts  per  W/ 
m2. 

(B)  Response  time  of  5  seconds.  For 
purposes  of  this  requirement,  “response 
time”  means  the  time  for  the  instrument 
to  reach  95  percent  of  its  equilibrium 
response  after  a  step  change  in  radiant 
intensity. 

(C)  Linearity  of  ±0.5%. 

(D)  Cosine  response  error  of  no  more 
than  ±1%  for  0-70  degree  zenith  angles. 
The  cosine  response  error  is  the 
percentage  difference  between  the 
intensity  measured  at  a  ‘given  angle  and 
the  intensity  predicted  from  the  zero- 
degree  intensity  and  the  cosine  of  the 
incident  angle. 

(iv)  Check  the  uniformity  of  radiant 
energy  intensity  at  least  every  500  hours 
of  emitter  usage  or  every  6  months, 
whichever  is  sooner,  and  after  any  major 
modifications  affecting  the  solar 
simulation.  Determine  uniformity  by 
measuring  radiant  energy  intensity  as 


described  in  paragraph  (e)(4)(iii)  of  this 
section  at  each  point  of  a  0.5  m  grid  over 
the  vehicle’s  full  footprint,  including 
the  edges  of  the  footprint,  at  an 
elevation  1  m  above  the  floor.  Measured 
values  of  radiant  energy  intensity  must 
be  between  (722  and  978)  W/m^  at  all 
points. 

§1066.835  AC17  air  conditioning 
efficiency  test  procedure.  . 

(a)  Overview.  This  section  describes  a 
voluntary  procedure  for  measuring  the 
net  impact  of  air  conditioner  operation 
on  CO2  emissions.  See  40  CFR  86.1868 
for  provisions  describing  how  to  use 
these  procedures  to  calculate  credits 
and  otherwise  comply  with  emission 
standards. 

(b)  Test  cell.  Operate  the  vehicle  in  a 
test  cell  meeting  the  specifications 
described  in  §  86.832(d).  You  may  add 
airflow  up  to  at  a  maximum  of  4  miles 
per  hour  during  engine  idling  and  when 
the  engine  is  off  if  that  is  needed  to  meet 
ambient  temperature  or  humidity 
requirements. 

(c)  Ambient  conditions.  Measure  and 
control  ambient  conditions  as  specified 
in  §  86.832(e),  except  that  you  must 
control  ambient  temperature  during 
emission  sampling  to  25.0  ±3.0  °C 
throughout  the  test  and  (23.6  to  26.4)  °C 
on  average.  Note  that  solar  heating  is 
disabled  for  certain  test  intervals  as 
described  in  this  section. 

(d)  Interior  air  temperature 
measurement.  Measure  and  record  the 
vehicle’s  interior  air  temperature  at  least 
once  every  5  seconds  during  the 
sampling  period.  Measure  temperature 
at  the  outlet  of  the  center-most  duct  on 
the  dashboard  and  approximately  30 
mm  behind  the  driver  and  passenger’s 
headrests. 

(e)  Air  conditioning  system  settings. 
For  testing  that  requires  the  air 
conditioning  to  be  operating,  set  the 
vehicle’s  air  conditioning  controls  as 
follows: 

(1)  For  automatic  systems,  set  the 
temperature  control  to  72  °F. 

(2)  For  manual  systems,  select  A/C 
mode  and  “maximum”,  set*airflow  to 
“recirculate”  (if  so  equipped),  and  .select 
the  highest  fan  setting.  During  the  first 
idle  period  of  the  SC03  driving  schedule 
(between  186  and  204  seconds),  reduce 
the  fan  speed  to  nominally  50%  of 
maximum  fan  speed,  set  airflow  to 
“fresh  air”  (if  so  equipped),  and  adjust 
the  temperature  setting  to  target  a 
temperature  of  55  °F  at  the  dashboard 
air  outlet. 

(f)  Test  procedure.  Follow  the  exhaust 
emission  measurement  procedures 
specified  in  §§  1066.410  through 
1066.430,  subject  to  the  following 
exceptions  and  additional  provisions: 
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(1)  Prepare  the  vehicle  for  testing  (4)  Turn  the  air  conditioning  control  recorded  data.  Record  the  measured 

according  to  40  CFR  86.132-00  (a)  to  the  “on”  position  before  testing  so  the  dynamometer  roll  revolutions 

through  (g).  air  conditioning  system  is  active  corresponding  to  the  HFET  drive 

(2)  Open  the  vehicle’s  windows  and  whenever  the  engine  is  running.  Follow  schedule.  Turn  off  the  solar  heating, 

operate  the  vehicle  over  a  the  SC03  driving  schedule.  Place  the  (6)  Allow  the  vehicle  to  remain  on  the 

preconditioning  UDDS  with  no  solar  vehicle  in  gear  15  seconds  after  engine  dynamometer  for  (10  to  15)  minutes 

heating  and  with  the  air  conditioning  starting.  At  the  end  of  the  driving  after  emission  sampling  has  concluded, 

off.  At  the  end  of  the  preconditioning  schedule,  simultaneously  switch  all  the  Repeat  the  testing  described  in 

drive,  turn  off  the  test  vehicle  and  all  sampling,  recording,  and  integrating  pcU'agraphs  (f)(1)  through  (5)  of  this 

cooling  fans.^  from  SC03  to  HFET,  including  section,  but  leave  the  vehicle’s  windows 

(3)  Turn  on  solar  heating  within  one  background  sampling.  Indicate  the  end  open  and  turn  off  the  vehicle’s  air 

minute  after  turning  off  the  engine.  of  the  test  cycle  in  the  recorded  data.  conditioner  and  the  solar  heating 

Once  the  solar  energy  intensity  reaches  Record  the  measured  dynamometer  roll  throughout  the  test  run. 

805  W/m^,  let  the  vehicle  soak  for  30  ±1  revolutions  corresponding  to  the  SC03  (g)  Calculations.  (1)  Determine  the 

minutes.  You  may  alternatively  rely  on  driving  schedule.  mass  of  CO2  emissions  for  each  of  the 

prior  measurements  to  start  the  soak  (5)  Directly  following  the  SC03  two  test  intervals  as  described  in 

period  after  a  defined  period  of  warming  driving  schedule,  operate  the  vehicle  §  1066.610. 

up  to  the  specified  solar  heat  load.  Close  over  the  HFET  driving  schedule.  Turn  (2)  Calculate  the  composite  mass- 

the  vehicle’s  windows  at  the  start  of  the  the  vehicle  off  at  the  end  of  the  driving  weighted  emissions  of  CO2, 

soak  period;  ensure  that  the  windows  schedule  and  simultaneously  stop  all  e(co2i-Aci7iomp.  representing  the  average 

are  adequately  closed  where  sampling,  recording,  and  integrating,  of  the  SC03  and  HFET  emissions,  in 

instrumentation  and  wiring  pass  including  background  sampling.  grams  per  mile  using  the  following 

through  to  the  interior.  Indicate  the  end  of  the  test  cycle  in  the  equation: 


Eq.  1066.835-1 


Where: 

msco^  =  mass  emissions  from  the  SC03  test 
interval,  in  grams. 

mjiFET  =  mass  emissions  from  the  HFET  test 
interval,  in  grams. 

D.sc()2  =  measured  driving  distance  during  the 
SC03  test  interval,  in  miles. 

Dhfkt  =  measured  driving  distance  during 
the  HFET  test  interval,  in  miles. 

(h)  Recordkeeping.  In  addition  to  the' 
inform.ation  specified  in  §  1066.695,  you 
must  record  the  following  information 
for  each  vehicle  tested:  interior  volume, 
climate  control  system  type  and 
characteristics,  refrigerant  used, 
compressor  type,  and  evaporator/ 
condenser  characteristics. 

§  1 066.839  Highway  fuel  economy  test 
procedure. 

This  section  describes  the  procedure 
for  the  highway  fuel  economy  test 
(HFET).  This  test  involves  emission 
sampling  and  fuel  economy 
measurement  for  certain  vehicles  as 
described  in  40  CFR  part  86,  subpart  S, 
and  in  40  CFR  part  600.  See  §  1066.801 
^for  further  information  on  the  driving 
schedules.  Follow  the  exhaust  emission 
measurement  procedures  specified  in 
§§  1066.410  through  1066.430,  subject 
to  the  following  exceptions  and 
additional  provisions: 

(a)  Perform  the  HFET  immediately 
following  the  FTP  when  this  is 
practical.  If  the  HFET  procedure  starts 


more  than  3  hours  after  an  FTP 
(including  evaporative  emission 
measurements,  if  applicable),  operate  it 
over  one  UDDS  to  precondition  the 
vehicle.  We  may  approve  additional 
preconditioning  in  unusual 
circumstances. 

(b)  Operate  the  vehicle  over  the  HFET 
driving  schedule  for  preconditioning. 
Allow  the  vehicle  to  idle  for  15  seconds 
(with  the  vehicle  in  gear),  then  start  a 
repeat  run  of  the  HFET  driving  schedule 
and  simultaneously  start  sampling  and 
recording. 

(c)  Turn  the  engine  off  at  the  end  of 
the  HFET  driving  schedule  and  stop  all 
sampling  and  recording,  including 
background.  Stop  any  integrating 
devices  and  indicate  the  end  of  the  test 
cycle  in  the  recorded  data. 

§  1 066.840  Fuel  storage  system  leak  test 
procedure. 

(a)  Scope.  Perform  this  test  as 
required  in  the  standard-setting  part  to 
verify  that  there  are  no  significant  leaks 
in  your  fuel  storage  system. 

(b)  Measurement  principles.  Leaks  are 
detected  by  measuring  pressure, 
temperature,  and  flow  to  calculate  an 
equivalent  orifice  diameter  for  the 
system.  Use  good  engineering  judgment 
to  develop  and  implement  leak  test 
equipment.  Your  leak  test  equipment 
must  meet  the  following  requirements: 


(1)  Pressure,  temperature,  and  flow 
sensors  must  be  calibrated  with  NIST- 
traceable  standards. 

(2)  Correct  flow  measurements  to 
standard  reference  conditions. 

(3)  Leak  test  equipment  must  have  the 
ability  to  pressurize  fuel  storage  systems 
to  at  least  4.1  kPa  and  have  an  internal 
leak  rate  of  less  than  0.20  standard  liters 
per  minute. 

(4)  You  must  be  able  to  attach  the  test 
equipment  to  the  vehicle  without 
permanent  alteration  of  the  fuel  storage 
or  evaporative  emission  control  systems. 

(5)  The  point  of  attachment  to  the  fuel 
storage  system  must  allow 
pressurization  to  test  system  integrity  of 
the  fuel  tank  and  of  fuel  lines  and  vapor 
lines  reaching  up  to  and  including  the 
gas  cap  and  the  evaporative  canister. 

The  evaporative  system  test  port 
available  on  some  vehicles  is  an 
example  of  an  effective  attachment 
point. 

(c)  Leak  test  procedure.  Test  a 
vehicle’s  fuel  storage  system  for  leaks  as 
follows: 

(1)  Refuel  vehicle  to  40%  of  its 
nominal  fuel  tank  capacity. 

(2)  Soak  the  vehicle  for  6  to  24  hours 
at  a  temperature  between  (20  and  30)  °C; 
record  this  setpoint  temperature  and 
maintain  temperatures  throughout  the 
leak  test  at  this  setpoint  temperature- 
within  a  tolerance  ±  2  °C. 
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(3)  Before  performing  the  test,  purge 
the  fuel  storage  system  of  any  residual 
pressure,  bringing  the  system  into 
equilibrium  with  ambient  pressure. 

(4)  Seal  the  evaporative  canister’s  vent 
to  atmosphere  and  ensure  that  the 
vehicle’s  purge  valve  is  closed. 


(5)  Attach  the  leak  test  equipment  to 
the  vehicle. 

(6)  Pressurize  the  fuel  storage  system 
with  N2  or  another  inert  gas  to  at  least 
2.4  kPa.  Use  good  engineering  judgment 
to  avoid  overpressurizing  the  system. 

(7)  Maintain  gas  flow  through  the 
system  for  at  least  180  seconds,  ensuring 


that  the  flow  reading  is  stable  for  an 
effective  leak  diameter  of  ±  0.002 
inches. 

(8)  Use  the  following  equation,  or  a 
different  equation  you  develop  based  on 
good  engineering  judgment,  to  calculate 
the  effective  leak  diameter.  Den: 


=7.844- 


xO. 


{Pl-P2)-{Pl+P2) 

GT 


5057 


Where: 

Deft  =  effective  leak  diameter,  in  inches. 

Vgas  =  volumetric  flow  of  gas,  in  m^/s. 

Pi  =  inlet  pressure  to  orifice,  in  kPa. 

P2  =  atmospheric  pressure,  in  kPa. 

G  =  specific  gravity  of  N2  at  atmospheric 
pressure  and  15.5  °C 

T  =  temperature  of  flowing  medium,  in  K. 

(9)  You  may  perform  any  number  of 
replicate  tests,  but  all  the  tests  for  a 
vehicle  must  use  the  same  attachment 
point.  The  average  value  of  replicate 
tests  is  the  official  result  for  a  given 
vehicle. 

(10)  You  may  use  special  or 
alternative  test  procedures  as  described 
in  40  CFR  1065.10(c). 

(d)  Equipment  calibration.  Use  good 
engineering  judgment  to  calibrate  the 
leak  check  device. 

Subpart  J — [Reserved] 

Subpart  K — Definitions  and  Other 
Reference  Material 

§1066.1001  Definitions. 

The  definitions  in  this  section  apply 
to  this  part.  The  definitions  apply  to  all 
subparts  unless  we  note  otherwise. 

Other  terms  have  the  meaning  given  in 
40  CFR  part  1065.  The  definitions 
follow: 

Bag  1  means  relating  to  the  first  505 
s  of  the  FTP  cold-start  test  interval.  Note 
that  the  term  bag  1  may  also  apply  to 
measurement  of  constituents  that  are 
not  collected  in  a  bag,  such  as  PM  gmd 
continuously  measured  THC. 

Bag  2  means  relating  to  the  last  867 
s  of  the  FTP  cold-start  test  interval. 

Bag  3  means  relating  to  the  first  505 
s  of  the  FTP  hot-start  test  interval. 

Bag  4  means  relating  to  the  last  867 
s  of  the  FTP  hot-start  test  interval,  if 
run.  Note  that  bag  2  is  generally  used  in 
place  of  bag  4. 

Base  inertia  means  a  value  expressed 
in  mass  units  to  represent  the  rotational 
inertia  of  the  rotating  dynamometer 
components  between  the  vehicle  driving 


tires  and  the  dynamometer  torque¬ 
measuring  device,  as  specified  in 
§1066.250. 

C| -equivalent  means  a  convention  of 
expressing  HC  concentrations  based  on 
the  total  number  of  carbon  atoms 
present,  such  that  the  Ci-equivalent  of 
an  HC  concentration  equals  the 
concentration  multiplied  by  the  mean 
number  of  carbon  atoms  in  each  HC 
molecule.  For  example,  the  C|- 
equivalent  of  10  ppm  of  propane  (CsHs) 
is  30  ppm.  Cl -equivalent  concentration 
values  may  be  denoted  as  “ppmC”  in 
the  standard-setting  part.  Densities  may 
also  be  expressed  on  a  C|  basis.  Note 
that  calculating  HC  masses  from 
concentrations  and  densities  is  only 
valid  where  they  are  each  expressed  on 
the  same  carbon  basis. 

Driving  schedule  means  a  series  of 
vehicle  speeds  that  a  vehicle  must 
follow  during  a  test.  Driving  schedules 
are  specified  in  the  standard-setting 
part.  A  driving  schedule  may  consist  of 
multiple  test  intervals. 

Duty  cycle  means  a  set  of  weighting 
factors  and  the  corresponding  test 
cycles,  where  the  weighting  factors  are 
used  to  combine  the  results  of  multiple 
test  intervals  into  a  composite  result. 

FTP  means  one  of  the  following: 

(1)  The  test  cycle  consisting  of  one 
UDDS  as  specified  in  paragraph  (a)  of 
Appendix  I  of  40  CFR  part  86,  followed 
by  a  10-minute  soak  with  the  engine  off 
and  repeat  driving  through  the  first  505 
seconds  of  the  UDDS.  See 

§  1066.801(c)(1). 

(2)  The  entire  test  procedure  for 
measuring  exhaust  and/or  evaporative 
emissions  as  described  in  §  1066.801(c). 

Footprint  has  the  meeming  given  in 
the  standard-setting  part. 

HFET  means  the  test  cycle  specified 
in  Appendix  I  of  40  CFR  part  600. 

LA-92  means  the  test  cycle  specified 
in  Appendix  I,  paragraph  (c),  of  40  CFR 
part  86. 

•  Nonmethane  organic  gas  (NMOG) 
means  the  combination  of  organic  gases 


other  than  methane  as  calculated  in 
§  1066.665.  Note  that  for  this  part,  the 
organic  gases  are  summed  on  a  mass 
basis  without  any  adjustment  for 
photochemical  reactivity. 

Parts-per-million  (ppm)  means  ppm 
on  a  molar  basis.  For  hydrocarbon 
concentrations  including  HC,  THC, 
NMHC,  and  NMOG,  ppm  means  ppm  on 
a  Ci-equivalent  molar  basis. 

Road-load  coefficients  means  sets  of 
A,  B,  and  C  road-load  force  coefficients 
that  are  used  in  the  dynamometer  road¬ 
load  simulation,  where  road-load  force 
at  speed  v  equals  A  -h  B-v  +  C-v^. 

SC03  means  the  test  cycle  specified  in 
Appendix  I,  paragraph  (h),  of  40  CFR 
part  86. 

SFTP  means  the  collection  of  test 
cycles  as  given  in  1066.801(c)(2). 

Standard  reference  conditions  means 
the  following: 

(1)  Pressure  at  101.325  kPa. 

(2)  Temperature  at  293.15  K. 

Test  interval  means  a  period  over 

which  a  vehicle’s  emission  rates  are 
determined  separately.  For  many 
standards,  compliance  with  the 
standard  is  based  on  a  weighted  average 
of  the  mass  emissions  from  multiple  test 
intervals.  For  example,  the  standard¬ 
setting  part  may  specify  a  complete  duty 
cycle  as  a  cold-start  test  interval  and  a 
hot-start  test  interval.  In  cases  where 
multiple  test  intervals  occur  over  a  duty 
cycle,  the  standard-setting  part  may 
specify  additional  calculations  that 
weight  and  combine  results  to  arrive  at 
composite  values  for  comparison  against 
tbe  applicable  standards. 

Test  weight  has  the  meaning  given  in 
§1066.810. 

UDDS  means  the  test  cycle  specified 
in  Appendix  1,  paragraph  (a),  of  40  CFR 
part  86. 

US06  means  the  test  cycle  specified  in 
Appendix  I,  paragraph  (g),  of  40  CFR 
part  86. 

Unloaded  coastdown  means  a 
dynamometer  coastdown  run  with  the 
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vehicle  wheels  removed  from  the  roll 
surface. 

We  (us,  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 


§  1 066.1 005  Symbols,  abbreviations, 
acronyms,  and  units  of  measure. 

The  procedures  in  this  part  generally 
follow  either  the  International  System  of 
Units  (SI)  or  the  United  States 
customary  units,  as  detailed  in  NIST 
Special  Publication  811,  which  we 
incorporate  by  reference  in  §  1066.1010. 


See  40  CFR  1065.20  for  specific 
provisions  related  to  these  conventions. 
This  section  summarizes  the  way  we 
use  symbols,  units  of  measure,  and 
other  abbreviations. 

(a)  Symbols  for  quantities.  This  part 
uses  the  following  symbols  and  units  of 
measure  for  various  quantities: 


Symbol 

Quantity 

Unit 

Unit  symbol 

Unit  in  terms  of  SI 
base  units 

a . 

atomic  hydrogen  to  carbon  ratio . 

mole  per  mole . 

mol/mol . 

1 

a . 

acceleration . 

feet  per  second  squared  or  meters  per 

ft/s  2  or  m/s  2  . 

ms  “2 

second  squared. 

P  . 

atomic  oxygen  to  carbon  ratio  . 

mole  per  mole . 

mol/mol  . 

1 

c . 

conversion  factor  . 

Cj . 

discharge  coefficient  . 

d . 

diameter . 

meters  . 

m  . . . 

m 

DF . 

dilution  factor  . 

1 

e . 

mass  weighted  emission  result  . 

grams/mile  . . . 

F . 

force  . 

pound  force  or  newton . 

IbforN  . 

kgs -2 

/  . 

frequency  . 

hertz  . 

Hz  . 

S 

/ . 

inertia  . . 

pound  mass  or  kilogram  . 

Ibm  or  kg  . 

kg 

/ . 

current . 

ampere . 

A  . “ . 

A 

/■  . 

indexing  variable . . 

m  . 

mass  . 

pound  mass  or  kilogram  . 

Ibm  or  kg  . 

kg 

N . 

total  number  in  series  . 

n  . 

total  number  of  pulses  in  a  series  . 

P  . 

mass  density . . . 

kilogram  per  cubic  meter . 

kg/m  . 

kg  m  “3 

R . 

dynamometer  roll  revolutions  . 

revolutions  per  minute  . 

rpm  . 

2-7t-60-’ 

Re*  . 

Reynolds  number . 

0  . 

flow . 

cubic  feet  or  cubic  meter . 

Q  . 

flow  rate  . 

cubic  feet  per  minute  or  cubic  meter 

per  second. 

o  . 

pressure  . 

pascal . 

Pa  . 

m“’  kg  s  "2 

T . 

Celsius  temperature . 

degree  Celsius . 

°C  . 

K- 273.1 5 

T . 

torque  (moment  of  force) . 

newton  meter . 

Nm  . 

m2kgs~2 

t . 

time  . 

second  i . 

s . 

s 

At  . 

time  interval,  period,  1 /frequency  . 

second  . 

s . 

s 

u . 

voltage  . . . 

volt  . 

V  . 

m2kgs“3.A 

V  . 

speed  . 

miles  per  hour  or  meters  per  second  .. 

mph  or  m/s  . 

ms~^ 

VP  . 

volume  percent  . 

X  . 

mass  of  emission  over  a  test  interval  .. 

kilogram  . . . 

kg . 

kg 

y . 

generic  variable  . 

(b)  Symbols  for  chemical  species.  This 
part  uses  the  following  symbols  for 
chemical  species  and  exhaust 
constituents: 


Symbol 

Species 

CH4  . 

methane. 

CO  . 

carbon  monoxide. 

CO2  . 

carbon  dioxide. 

NMHC  .... 

nonmethane  hydrocarbon. 

NMHCE  .. 

nonmethane  hydrocarbon  equiva¬ 
lent. 

NMOG  .... 

nonmethane  organic  gas. 

NO  . 

nitric  oxide. 

NO2  . 

nitrogen  dioxide. 

NOx  . 

oxides  of  nitrogen. 

N2O  . 

nitrous  oxide. 

O2 . . 

molecular  oxygen. 

OHC  . 

oxygenated  hydrocarbon. 

PM  . 

particulate  matter. 

THC  . 

total  hydrocarbon. 

THCE  . 

total  hydrocarbon  equivalent. 

(c)  Superscripts.  This  part  uses  the 
following  superscripts  to  define  a 
quantity: 


Super¬ 

script 

Quantity 

overbar 

arithmetic  mean. 

(such 

as  y). 

(d)  Subscripts.  This  part  uses  the 
following  subscripts  to  define  a 
quantity: 


Subscript 

Quantity 

abs  . 

absolute  quantity. 

act  . 

actual  or  measured  condition. 

actint  . 

actual  or  measured  condition  over 
the  speed  interval. 

atmos  . 

atmospheric. 

b . 

base. 

c  . 

coastdown. 

comp  . . 

composite. 

cor . 

corrected. 

dexh  . 

dilute  exhaust  quantity. 

dil  . 

dilute. 

e . 

effective. 

emission 

emission  specie. 

error  . 

error. 

Subscript 

Quantity 

exh  . 

raw  exhaust  quantity. 

exp  . 

expected  quantity. 

fil  . 

filter. 

final  . 

final. 

flow  . 

flow  measurement  device  type. 

i  . 

an  individual  of  a  series. 

int  . 

intake. 

init  . 

initial  quantity,  typically  before  an 
emission  test. 

max  . 

the  maximum  (i.e.  peak)  value 
expected  at  the  standard  over 
a  test  interval;  not  the  max¬ 
imum  of  an  instrument  range. 

meas  . 

measured  quantity. 

ref . 

reference  quantity. 

rev . 

revolution. 

roll  . 

dynamometer  roll. 

s  . 

settling. 

sat  . 

saturated  condition. 

span  . 

span  quantity. 

std  . 

standard  conditions. 

test  . 

test  quantity. 

uncor . 

uncorrected  quantity. 

w  . 

weighted. 
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Subscript 

Quantity 

zero . 

zero  quantity. 

(e)  Other  acronyms  and  abbreviations. 
This  part  uses  the  following  additional 
abbreviations  and  acronyms; 


A/C  ... 
ALVW 
CFR  . 
CFV  .. 
CVS  . 
ERA  .. 
ETW  . 
EV  .... 


air  conditioning, 
adjusted  loaded  vehicle  weight. 
Code  of  Federal  Regulations, 
critical-flow  venturi, 
constant-volume  sampler. 
Environmental  Protection  Agency, 
equivalent  test  weight, 
electric  vehicle. 


FID  . 1 

flame-ionization  detector. 

Federal  test  procedure. 

GC  .  i 

gas  chromatograph. 

GHG .  i 

greenhouse  gas  (including  CO-., 
N?0,  and  CH4). 

GVWR  .... 

gross  vehicle  weight  rating. 

HEV  . 

hybrid  electric  vehicle. 

HFET  . 

highway  fuel  economy  test. 

HLDT  . 

heavy  light-duty  truck. 

HPLC  . 

high  pressure  liquid  chroma¬ 
tography. 

IBR  . 

incorporated  by  reference. 

MDPV  .... 

medium-duty  passenger  vehicle. 

NIST . 

National  Institute  for  Standards 
and  Technology. 

PDP  . 

positive-displacement  pump. 

PHEV  . 

plug-in  hybrid  electric  vehicle. 

PM  . 

particulate  matter. 

RESS  . 

rechargeable  energy  storage  sys- 

tern. 

SAE  . 

Society  of  Automotive  Engineers. 

SC03  . 

air  conditioning  driving  schedule. 

SEA . 

selective  enforcement  audit. 

SFTP . 

supplemental  federal  test  proce¬ 
dure. 

SSV . 

subsonic  venturi. 

UDDS . 

urban  dynamometer  driving  cycle. 

US06  . 

aggressive  driving  schedule. 

U.S.C . 

United  States  Code. 

(f)  This  part  uses  the  following 
densities  of  chemical  species: 


Symbol 

Quantity’  2 

g/m3 

g/ft3 

PCH4  . 

density  of  methane . 

666.905 

18.8847 

PCH-KJH  . 

density  of  methanol  . 

1332.02 

37.7185 

pC2H.'iOH  . 

Ci -equivalent  density  of  ethanol  . 

957.559 

27.1151 

PC2H40  . 

Ci-equivalent  density  of  acetaldehyde . 

915.658 

25.9285 

PC3H8  . 

density  of  propane . . . 

611.035 

17.3026 

PC.1H70H  . . 

Ci -equivalent  density  of  propanol  . 

832.74 

23.5806 

pco  . 

density  of  carbon  monoxide  . . 

1164.41 

32.9725 

PC02  . 

density  of  carbon  dioxide  . 

1829.53 

51 .8064 

IC 

effective  density  of  hydrocarbon — gaseous  fuel  ^  . : . 

(see  3) 
1248.21 

(see  3) 
35.3455 

Phcho  . 

density  cf  formaldehyde  . 

PHC-liq  . 

effective  density  of  hydrocarbon — liquid  fuel  “  . 

576.816 

16.3336 

PNMHC-ga.s  . 

effective  density  of  nonmethane  hydrocarbon — gaseous  fuel  3 . 

(see  3) 

(see  3) 

PNMHC-liq  . 

effective  density  of  nonmethane  hydrocarbon — liquid  fuel  '* . 

576.816 

16.3336 

pNMHCE-gas  . 

effective  density  of  nonmethane  equivalent  hydrocarbon-gaseous  fuel  3  . . 

(see  3) 

(see  3) 

PNMHCE-iiq  . 

effective  density  of  nonmethane  equivalent  hydrocarbon — liquid  fuel  ^  . 

576.816 

16.3336 

pNOx  . 

effective  density  of  oxides  of  nitrogen  s  . 

1912.5 

54.156 

Pn20  . 

density  of  nitrous  oxide  . 

1829.66 

51.8103 

’  Densities  are  given  at  20  °C  and  101.325  kPa. 

.  2  Densities  for  all  hydrocarbon  containing  quantities  are  given  in  kg/m^-carbon  atom  and  g/ft^-carbon  atom. 

'  3 The  effective  density  for  natural  gas  fuel  and  liquefied  petroleum  gas  fuel  are  defined  by  an  atomic  hydrogen-to-carbon  ratio,  a,  of  the  hydro¬ 
carbon  components  of  the  test  fuel.  pHcgas  =  0.041 57  (1 2.011  +  (a-1.008)). 

^The  effective  density  for  gasoline  and  diesel  fuel  are  defined  by  an  atomic  hydrogen-to-carbon  ratio,  a,  of  1.85. 

5  The  effective  density  of  NOx  is  defined  by  the  molar  mass  of  nitrogen  dioxide,  NO?.. 


(g)  Constants.  (1)  This  part  uses  the 
following  constants  for  the  composition 
of  dry  air: 


Symbol 

Quantity 

mol/mol 

X/Hrair  . 

amount  of  argon  in  dry  air . . . 

0.00934 

amount  of  carbon  dioxide  in  dry  air  . 

0.000375 

XN^air  . 

amount  of  nitrogen  in  dry  air . 

0.78084 

amount  of  oxygen  in  dry  air  . 

0.209445 

(2)  This  part  uses  the  following  molar 
masses  or  effective  molar  masses  of 
chemical  species; 


- 1 

Symbol 

Quantity 

g/mol 

(10“3.kg.mol“>) 

Ma,r  . 

molar  mass  of  dry  air  ’  . 

28.96559 

Mh20  . 

molar  mass  of  water . 

18.01528 

’  See  paragraph  (g)(1)  of  this  section  for  the  composition  of  dry  air. 
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(h)  Prefixes.  This  part  uses  the 
following  prefixes  to  define  a  quantity: 


Symbol 

Quantity 

Value 

n . 

micro  . 

10-* 

m  . 

milli  . 

10-3 

c . 

centi  . .' . 

10-2 

k . 

kilo . 

103 

M  . 

mega . 

106 

§  1 066.1 01 0  Reference  materials. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  this  section, 
the  Environmental  Protection  Agency 
must  publish  a  notice  of  the  change  in 
the  Federal  Register  and  the  material 
must  be  available  to  the  public.  All 
approved  material  is  available  for 
inspection  at  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC  20460,  (202)  202-1744, 
and  is  available  from  the  sources  listed 
below.  It  is  also  available  for  inspection 
at  the  National  Archives  and  Records 


Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to  http://www.archives.gov/ 
federal  register/ code  of  Jederal_ 
regulations/ ibr  locations.html. 

(b)  Society  oF Automotive  Engineers, 
400  Commonwealth  Dr.,  Warrendale, 

PA  15096-0001,  (877)  606-7323  (U.S. 
and  Canada)  or  (724)  776-4970  (outside 
the  U.S.  and  Canada),  http:// 
www.sae.org. 

(1)  SAE  11263,  Road  Load 
Measurement  and  Dynamometer 
Simulation  Using  Coastdown 
Techniques,  Revised  March  2010,  IBR 
approved  for  §§  1066.301(b)  and 
1066.310(b). 

(2)  SAE  J1634,  Electric  Vehicle  Energy 
Consumption  and  Range  Test 
Procedure,  Revised  October  2012,  IBR 
approved  for  §  1066.501. 

(3)  SAE  J1711,  Recommended  Practice 
for  Measuring  the  Exhaust  Emissions 
and  Fuel  Economy  of  Hybrid-Electric 
Vehicles,  Including  Plug-In  Hybrid 
Vehicles,  Revised  June  2010,  IBR 
approved  for  §§  1066.122  and  1066.501. 

(4)  SAE  J2263,  Road  Load 
Measurement  Using  Onboard 
Anemometry  and  Coastdown 


Techniques,  Revised  December  2008, 

IBR  approved  for  §§  1066.301(b)  and 
1066.310(b). 

(5)  SAE  J2264,  Chassis  Dynamometer 
Simulation  of  Road  Load  Using 
Coastdown  Techniques,  Issued  April 
1995,  IBR  approved  for  §  1066.320. 

(6)  SAE  J2711,  Recommended  Practice 
for  Measuring  Fuel  Economy  and 
Emissions  of  Hybrid-Electric  and 
Conventional  Heavy-Duty  Vehicles, 
Issued  September  2002,  IBR  approved 
for  §  1066.501. 

(7)  SAE  J2951,  Drive  Quality 
Evaluation  for  Chassis  Dynamometer 
Testing,  Revised  November  2011,  IBR 
approved  for  §  1066.430. 

(c)  National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
1070,  Gaithersburg,  MD  20899-1070, 
(301)  975-6478,  www.nist.gov,  or 
inquiries@nist.gov. 

(1)  NIST  Special  Publication  811, 

2008  Edition,  Guide  for  the  Use  of  the 
International  System  of  Units  (SI), 
March  2008,  IBR  approved  for 

§§  1066.20(a)  and  1066.1005. 

(2)  [Reserved] 

(FR  Doc.  2013-08500  Filed  5-20-13;  8:45  a.m.l 
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Title  3 —  Notice  of  May  17,  2013 

The  President  Continuation  of  the  National  Emergency  With  Respect  to  the 

Stabilization  of  Iraq 


On  May  22,  2003,  by  Executive  Order*  13303,  the  President  declared  a 
national  emergency  pursuant  to  the  International  Emergency  Economic  Pow¬ 
ers  Act  (50  U.S.C.  1701-1706}  to  deal  with  the  unusual  and  extraordinary 
threat  to  the  national  security  and  foreign  policy  of  the  United  States  posed 
by  obstacles  to  the  continued  reconstruction  of  Iraq,  the  restoration  and 
maintenance  of  peace  and  security  in  the  country,  and  the  development 
of  political,  administrative,  and  economic  institutions  in  Iraq. 

The  obstacles  to  the  continued  reconstruction  of  Iraq,  the  restoration  and 
maintenance  of  peace  and  security  in  the  country,  and  the  development 
of  political,  administrative,  and  economic  institutions  in  Iraq  continue  to 
pose  an  unusual  and  extraordinary  threat  to  the  national  security  and  foreign 
policy  of  the  United  States.  For  this  reason,  the  national  emergency  declared 
in  Executive  Order  13303,  as  modified  in  scope  and  relied  upon  for  additional 
steps  taken  in  Executive  Order  13315  of  August  28,  2003,  Executive  Order 
13350  of  July  29,  2004,  Executive  Order  13364  of  November  29,  2004, 
and  Executive  Order  13438  of  July  17,  2007,  must  continue  in  effect  beyond 
May  22,  2013.  Therefore,  in  accordance  with  section  202(d)  of  the  National 
Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national 
emergency  with  respect  to  the  stabilization  of  Iraq  declared  in  Executive 
Order  13303. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted  to 
the  Congress. 


(FR  Doc.  2013-12261 
Filed  5-20-13;  11:15  am] 
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FEDERAL  DIGITAL  SYSTEM 

■  AMERICA’S  AUTHENTIC  GOVERNMENT  INFORMATION 

Search  and  browse  volumes  of  the  Federal  Register  from  1 994  -  present 
using  GPO’s  Federal  Digital  System  (FDsys)  at  www.fdsys.gov. 
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The  Code  of  Federal  Regulations  (CFR)  is  the  codification  of  the  general 
and  permanent  rules  published  in  the  Federal  Register  by  the  executive 
departments  and  agencies  of  the  Federal  Government.  It  is  divided  into  50 
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The  Ultimate  Guide  to  all  Federal  Government  Agencies  and  Services 


The  United  States 


Government  Manual  201 1 

SM:  069-000-00194-7 
ISBN:  9780169874703 
Domestic  Price;  $30.00 
International  Price:  $42.00 


As  the  official  handbook  of  the  Federal  Government,  the  United  States 
Government  Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies  of  the 
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transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal  Register,  National  Archives 
and  Records  Administration. 


G;JO 


U.S.  GOVERNMENT 
PRINTING  OFFICE 

KEEPING  AMERICA  INFORMED 


Order  Processing  Easy  Secure  internet:  Tad  Free:  866.Sl2.iaoo 
Code:  bookstore.gpo.gov  DC  Area:  202J12.1800 

3586  Fax:  202i12J1l>4 


Mali:  U.S.  Governffwit  Printing  ORk* 
P.O.  Box  979OS0 
St.  Louis.  M063I97-9000 


Qty 

Stock  Numbe' 

ISBN  Number 

Publlcertion  Title 

Unit  Price  |  international 

Total  Price 

069-000-00194-7 

9780160874703 

The  U.S.  Government  Manual  201 1 

$30.00  j  $42.00 

Total  Ordar 

Personal  Name 


(Please  type  or  print) 


VISA 


Company  Name 


Street  Address 


City,  State,  Zip  code 


J  Check  payable  to  Superintendent  of  Documents 
SOD  Deposit  Account  f 


□ 


«J  VISA  J  MasterCard  Discover/NOVUS  J  American  Express 


■ 

■ 

■ 

■ 

■ 

■ 

1 

■ 

■ 

■ 

■ 

■ 

1 

1 

■ 

■ 

■ 

■ 

■ 

■1 

■ 

■ 

■ 

■ 

(expiration  date)  Thank  you  for  your  order! 

Daytime  Phone  Including  Area  Code 


AUTHORIZING  SIGNATURE 


i«ni 


■  Official  and  authentic  legal  citations  of  Federal  regulations 

■  Quick  retrieval  of  specific  regulations 

■  Invaluable  research  and  reference  tools 
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